Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


A 


TREATISE 


ON  THE 


liAW  OF  MORTGAGES, 

BY  THR/IXt] 

JOHN  JOSEPHf  POWELL,  Ej 


THE  FIFTH  EDITION, 

WITH  COPIOUS  NOTES 

AND   AN 

APPENDIX  OP   PRECEDENTS; 

» 

By  THOMAS  COVENTRY,  Esq. 

I 

OF  Lincoln's  inn. 


IN  TWO  VOLUMES. 


VOL.  II, 


HoMd  igmara  maUf  wuMerU  necmrgre  duco,— jmbi.  lib.  I. 


LONDON: 


PRINTED   AND   PUBLISHED    BY   S.  BROOKE, 

PATERNOSTER  ROW. 


!:■■' 


■•"':^-< 


1822.  1 


X 


., 


ANALYTICAL  TABLE 


OF 


CONTENTS  TO  VOL.  II. 


A 


CAPtJT  XIV. 

OF  NOTICE  EXPRESSED  AND  IMPLIED. 


CTCAL  noiictt^pafft  561. — ^Presumptive  notice,  what,  562. — Public  rumoar* 
M2,  n. — ActioB  for  slander  of  titie,  ib. — Copyhold  mortgage  entered  m  wrong 
book,  no  iM^ce,  563. — Notice  of  deed,  notice  of  its  contents,  563,  n. — Notice 
bj  exception  in  deed,  ib. — ^Excess  of  power  binding  with  notice,  ib. — ^Notice 
of  deed  not  notice  of  fraud,  564,  n. — Titie  under  will  is  notice  of  legacies  given 
by  it,  564^  n.  666. — Purchaser  not  presumed  to  know  doubtful  equities,  566,  n — 
otherwise  of  plain  equities,  567,  n. — Of  notice  by  purchase  from   executor^ 
60B. — Bend  tettatoru  not  liable  to  j$.  fa.  against  executor^  569,  n. — ^Purchase 
«f  exectttor  with  notice  of  unsatisfied  debt,  void  against  creditors,  570. — No 
preierence  to  creditor  becoming  mortgagee  with  notice  of  trust,  571,  n. — Pur* 
chaser  with  notice  of  settlement,  672. — Old  writings  hot  notice,  if  not  necessary 
to  title,  572,  673. — Notice  presamed  from  words  implying  existence  of  prior 
Bortgage,  573.r — ^Notice  of  incumbrance  is  notice  of  the  existing  incumbrance 
though  it  be  of  another  desmption,  574,  n.— Between  <  equal  equities,  one  ob«« 
taining  legal  estate  without  notice,  preferred,  ib. — Notice  to  tenants  for  life, 
Bot  notice  to  those  in  remainder,  575. — Renewed  leases  are  notice  of  leases 
snrrendered,  and  of  recitals  therein,  575,  rx» — Whatever  puts  a  party  on  enquiry 
is  good  notice  in  equity,  576. — Notice  of  tenant's  possession,  is  notice  of  his 
interest,  676,  n — bnt  not  of  equitable  contract  thereon,  577,  n. — Notice  of  te-* 
nancy  not  notice  of  lessor's  title,  ib. — No  laches  in  neglecting  to  obtain  legal 
title,  tb. — Inadequacy  of  consideration  notice,  when,  578,  n. — Notice,  a  ques- 
tion for  jory,  579,  n. — Purchase  money  unpaid  not  to  be  inferred  by  recital  of 
title,  680,  n. — ^No  notice  of  deed  overlooked,  58i.*^Notice  to  agent  binding  on 
principal,  if  in  same  transaction,  581.  586.— ^Notice  to  attorney's  agent  in  Lon- 
dfm,  notice  to  principal,  683.-T-Principal  responsible  for  agent,  684. — Purchase^ 
with  notice,  set  aside,  686,  n. — Notice  not  eluded  by  conveyance  to  trustee, 
iIk — ^What,  If  attorney  be  not  employed  throughout,  587 — or  business  be  taken 
Irom  bim  before  he  enter  upon  it,  588. — Optional  with  counsel,  &c.  to  be  ex« 
•«uniqed,  ib. — not  permittea  to  reveal  secrets  of  client,  ib.— rAttorney  con- 
cealing incumbrance  from  his  client  liable  to  make  satisfactipn,  589. — ^Assignee 
of  mortgagee  affected  with  notice  to  his  assignor,  ib.-^Legal  estate  not  taken 
from  menie  mortgagee,  590. — Act  of  bankruptcy  notice,  ib. — Stat  of  James 
not  repealed  by  Sir  S.  Komilly's  act,  691,  n. — Whether  purchaser,  after  act 
pr  commission  of  bankrupt,  without  notice  of  either,  may  protect  himself  by 
prior  legal  estate,  593,  n.  594,  n.--Judgments  on  record  not  notice,  596. — ^But 
tfaere  may  be  constrnotive  notice  of  judgments  independentiy  of  record,  597.^< 
liesn  of  judgments  on  land,  598.— Origin  of  elegit^  699. — Ejectment  necessary 
to  obtain  possession,  ^00. — ^Moiety  of  lands,  and  all  goods  may  be  taken  under, 
ll01.-*-1J8as  and  trusts  made  liable  to  execution,  by  what  statutes,  602— not 
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.subject  to  execution  at  common  law,  603.— 'Beason^for  exclading  trusts  from 
10th  sec.  of  Stat,  of  frauds,  604,  n. — Judgment  creditor  may  sell  term  hyji.  fa, 
or  extend  moiety  of  it  under  elegit^  605,  u. — ^Lands  in  trust,  conveyed  away  be- 
tween judgment  and  execution,  cannot  be  followed,  606. — Judgment  not  a  lien  on 
trust  estate  either  at  law  or  in  equity,  60B.  610. — Leaseholds  affected  from  time 
fieri  facias  is  lodged  with  sheriff,  609. — Judgment  creditor,  before  he  can  re* 
deem  leasehold,  must  sue  out  execution,  ib. — Lien  of  judgments,  as  to  debtor 
and  purchaser,  on  freehold  and  leasehold  estates,  61 1,  n. — Terms  for  years,  dif- 
ferent kinds,  612.— Attendant  termS;  613. — Term  never  assigned  to  attend,  re- 
moved in  equity  out  of  judgment  creditor's  way,  614.— Purchaser  with  notice, 
protected  by  term  dever  assigned  to  attend,  615. — ^This  doctrine  <(uestioned» 
615,  n-— as  nothing  can  destroy  effect  oi*  actual  notice^  617,  n. — Decree  not 
notice  of  matters  disputed,  616. — Being  present  at  hearing,  good  notice,  617,  n« 
Xiff  pefufens  of  personalty,  not  notice,  618. — Act  of  parliament,  when  notice, 
618,  n. — Registration,  not  constructive  notice,  ib. — Of  registering  mortgages, 
618,  n.  619,  n — and  entering  satisfaction  thereon,  620,  n. — Of   registering 
judgments,  ib. — deeds   of  appointment,  621,  n. — equitable  mortgages,  ib. — 
lease  and  assignments,  ib. — ^I'o  prevent  further  advances,  judgment  creditor 
should  fix  prior  mortgagee  with  actual  notice,  622. — -Second  mortgagee  should 
take  a  similar  precaution,  623. — Notice  of  unregistered  mortgage    binding, 
624. — Unregistered  lease,  with  notice,  binding  on  subsequent  purchaser,  625,  n. 
Suspicion  of  notice  not  enough,  626. — Of  proof  of  notice  by  parol,  626,  n. — Ex- 
position of  registry  acts,  628,  n. — ^Third  mortgagee  may  purchase  first,  not^ 
withstanding  second  be  registered,  ib. — English  and  Irish  registry  acts  dis- 
tinguished, 629,  n. — ^Mischief  of  considering  registration  notice  in  every  event, 
630,  n. — Recapitulation  of  points  on  registry  act,  631,  n.— Of  obtaining  pos- 
session  of  title-deeds  by  remedy  at  law,  ib. — by  remedy  in  equity,  683,  n.- — 
Defendant  not  obliged  to  produce  deed  which  would  weaken  his  title,  634. — 
Mortgagee  not  compellable  to  produce  title  deeds,  635 — unless  he  consents  to 
sale,  lb. — How  one  person  affected  with  notice  to  another,  635,  n. — Lessee  can- 
not over-reach  lessor  by  assigning  to  one  without  notice,  636,  n. — Only  use  of 
.  plea  of  purchase  without  notice,  is  to  defend  actual  possession — ^This  point  fully      » 
discussed,  637  to  652. — Conclmled  that  actual  possession  irrelevant  to  plea  of 
purchase  for  value  without  notice^  648.  652. — Deeds  follow,  and  are  incident 
to  estate,  638. — Of  persons  entitled  to  custody  of  deeds,  642,  n. — Equity  will 
prevent  improper  use  being  made  of  term,  640. — No  presumptioii  against  hmiA 
fide  purchaser,  645.-*Plea  of  purchase  for  valuable  consideration  without  no- 
tice, must  aver  possession  in  vendor,  conveyance,  and  consideration,  and  deny 
notice  and  fraud,  653. — Of  avoiding  plea  by  answer,  654. — Plea  protects  as 
well  against  legal  as  equitable  claim,  655. — Voluntary  settlement  void  against 
purchaser,  even  with  notice,  655,  656. — What  shall  be  voluntary  settlement, 
657,  n. — If  with  power  of  revocation  it  is  in  nature  of  a  will,  ib. — Conveyance 
voluntary  if  to  pay  debts  unspecified,  656,  657. — Composition  deed  good  if  all 
creditors  execute,  658,  n. — and  bill  may  be  filed  to  make  creditors  come  in  or 
renounce,  ib. — Composition  deed  an  act  of  bankruptcy,  659,  n. — Otber  mat- 
ters relating  to  composition-deed  and  bankruptcy,  660,'n* — Voluntary  mort- 
gage made  good  by  subsequent  assignment  for  value,  659; 

CAR  XV. 

TO  WHOM  LANDS   FORFEITED,    UNDER  A  MORTGAGE,  SHALL  BELONG, 
IN  CASE  OF  THE  DEATH   OF  THE  MORTGAGEE. 

Mortgage,  personal  estate,  unless  mortgagee  direct  otherwise,  662. — Money  paid  ^ 
at  day  may  be  paid  to  heir  or  executor,  663 — but  heir  in  every  event  trustee  t\ 
for  executor,  665,  666.— Receipt  by  one  of  several  executors  before  prohate*J 
good,  665. — Heir  of  mortgagee  may  pay  money  to  executor,  and  take  benefil"". 
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of  foreclosure,  M6.*^M»rtgage  in  fee,  part  of  freeman's  personal  estate,  667ff-~ 
mortgage  will  not  pass  as  land  under  description  applicable  to  it  in  point  of 
locality  merely,  66S. — No  sarvivorship  between  joint  mortgagees,  671. — Joint 
mortgagees  trustees  for  each  other,  671,  n. — Executor  of  deceased  mortgagee 
proper  party  to  transfer  of  mortgage,  672. — On  foreclosure  by  two  mortgagees, 
estate  divided  between  them,  ib. 

CAP.  XVI. 

BOW  A  WIFE  IS  INTERESTED  IN   HER  HUSBAND'S  ESTATE  MORTGAGED, 

AND  OTHER  MATTERS   RELATIVE  THERETO. 

Wife  barred  of  dower  and  jointure,  by  fine,  non-claim,  or  recdvery,  678,  n-— 
and  erery  interest  she  may  have  in  land  or  lien  affecting  it,  674. — So  she  may 
encumber  her  dower  or  jointure,  ib. — Fine,  a  total  or  partial  bar  in.equity,  ac- 
cording to  intention,  675,  n. — Same  of  recovery,  680. — ^Agreement  that  fine  shall 
not  affect  jointure,  good,  677. — Joint  answer  in  Chancery  equal  to  fine,  678. 681,  n« 
Dowress  may  redeem  whole  mortgage,  and  hold  over  for  two-thirds,  6B1. — 
Husband*^  personal  estate  must  disencumber  dower,  681,  n. — Mortgagee  having 
BO  notice  of  jointure,  may  tack,  682. — Wife,  creditor  by  bond  before  marriage, 
may  redeem  mortgage  of  freehold  and  copyhold  land,  683.-T->fointres8  of  part 
nay  redeem  whole  mortgage,  682 — must  contribute  and  keep  down  interest, 
684. — Of  advancement,  685.'--Satis6ed  and  unsatisfied  terms  distinguished  as  to 
dower,  687. — Term  removed  in  favor  of  dowress,  when,  687,  n. — ^At  law,  term 
virtually  deprives  widow  of  dower,  688,  n. — Contrd  in  equity,  against  heir  and 
devisee,  686 — also  against  volunteer  and  assignee  in  bankruptcy,  688 — but  not 
against  mortgagee  gr  purchaser,  689,  n. — If  term  not  satisfied,  widow  can  ob- 

.  tain  dower  by  redeeming,  ib. — Widow  in  every  case  entitled  to  dower  of  equity 
of  redemption  on  mortgage  for  years,  691,  n. — Origin  of  distinction  as  to  de- 
nying dower,  and  allowing  curtesy,  of  a  trust,  698,  n. — Widow  not  endowablo 
ef  a  pure  trust,  696. — ^Widow  not  eiidowable  of  equity  of  redemption  on  mort- 
gage in  fee  made  before  marriage,  699.—- Reasons  for  not  allowing  dower 'of 
equity  of  redemption,  700,  n. — Generiftl  result  of  cases  as  to  allowing  dower  of 
^Qity  of  redemption,  701,  n.— No  free-bench  of  equity  of  redemption,  703» 
Wife  of  mortgagee  in  fee  not  endowable  in  equity,  ib. 

CAP.  XVII. 

OF  MORTGAGES  MADE  BY  THE  HUSBAND  AND  WIFE,  OR  THE  HUSBAND 
ALONE,  OP  THE  WIFE'S  ESTATE,  AND  HIS  INTEREST  IN  MORTGAGE  MO- 
NET DUE  TO  HER. 

Mortgage  by  husband  and  wife,  without  fine  of  her  estate,  ceases  with  coverture, 
704. — Purchase  in  name  of  husband,  wife,  and  daughter,  an  advancement, 
705. — Wife  may  mortgage  her  estate  by  fine,  706. — Specific  performance  of 
husband's  covenant  that  wife  shall  levy  nne,  decreed,  707. — Contrd  if  she  re- 
fuse to  concur,  707,  711,  n. — ;Wife  may  levy  fine  subject  to  husband's  disagree- 
Blent,  710,  n. — Wife  not  barred,  if  fine  not  perfected  before  husband's  death, 
708. — Equity  of  redemption  on  mortgage  of  wife's  leasehold  estate,  belongs 
to  husband^  or  wife  surviving,  714,  7L5.— Trust  term  of  wife  within  husband's 
power,  except  settled  to  her  separate  use,  716,  n. — In  which  case  he  must  be 
party  to  deed,  719. — ^Disposition  by  wife  before  marriage,  of  her  estate,  without 
Bufaaiid's  privity,  a  fraud  on  him  and  void,  719. — Voluntary  assignment, 
120. — ^What  equities  of  wife  husband  may  assign,  721. — If  widow  may  con- 
trol husband's  mortgage  of  her  estate,  722,  725. — Void  and  voidable 
leases  distinguished,  723,  n. — Lease   by  tenant  for  life  void  at  his  death, 

^,  724,  n. — W0e^i  estate  not  liable  beyond  sum  originally  borrowed,  726.  n. 

'.   Wife's  ^ht  to  exoneration  out  of  husband's  personal  estate  for  his  aebt 
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cliatged  on  ber  Estate,  similar  to  that  of  beir's^  726,  n.— Wlii^ti  Iftisbttnd 
cannot  divest,  727. — Husband's  covenant  to  pay  money  exonerates  wife's  estate, 
ib. — Except  there  be  setjtlenient,or  money  be  for  her  use,  728 — ^which  is  protc- 
able  by  parol,  729. — Declaration  by  wife  that  she  waives  right  to  exoneration, 
binding,  730. — Exoneration  postponed  to  debts  but  preferred  to  legacies,  ib. — 
Substitution  not  allowed,  ib. — Jointress  entitled  to  redeetn,  on  what  principle,  731. 
Wife's  moihtgage  by  fine  only  a  partial  alienation  of  her  jointure,  732,  733,  n. — 
Fine  levied  diverso  intuitu,  will  not  carry  estate  in  new  channel,  734,  n^—rLord 
Eldon's  expression  and  illustration  of  rale,  737,  n. — Limitation  of  estate  to 
new  uses  annexed  to  proviso  for  redemption,  no  effect;  otherwise,  if  such 
limitation  be  distinct  from  form  of  proviso,  739,  n. — Practical  result  ojf  cases  on 
>  this  head,  739,  n.— Agreement  requisite  to  make  husband  purchaser  of  his 
wife's  choses  m  action,  734,  740,  n — which  agreement  must  apif^ear  on  settle- 
ment, 741,  n. — QvoTitnm  of  benefit  8ettl:ed  on  wife,  immaterial,  74^.  744, — 
As  to  additional  settlement  in  bankruptcy,  743. — Of  ckone*  in  ach>A,  and  re- 
duction of  them  into  possession,  746,  n. — Surviving  hnsband  entitled  to  wife's 
mortgage  under  statute  of  distributions,  740. — Husband  may  assign  wife's 
Aiortgage  for  year«,  but  not  her  mortgtige  in  fee,  7&0. — Wife's  choses  tA  ae^on 
pass  by  assignment  in  her  husband's  bankruptcy  or  insolvency,  but  not  ker 
reversionary  interests,  751,  752,  n.  709« — Husband  or  his  assignee,  sciing  in 
equity  to  obtain  wife's  personal  property,  must  make  provision  for  ber,  753, 
754. — Wife's  equity  for  a  provision  applies  to  newly-a^qwred  property,  765. — 
Wife  entitled  to  settlement  if  her  husband  ill-treats  her,  756— it  extends  to 
half  her  property,  758. — Whether  wife  entitled  to  provision  against  parti- 
cular assignee  of  husband  for  value,  761.  3.  4.  6.  B. — Settlement,  no  proof  that 
bnsband  is  a  purchaser,  767. — Wife's  possibility  assignable  by  husband  for 
value,  769,  n.-^Of  children's  equity  to  a  provision,  770,  n. — Summary  of 
points,  ib. — Deposit  of  deeds  belonging  to  wife's  mortgage,  binding,  770 — no  ! 
particular  form  requisite  for  the  assignment  of  a  chose  Vk  action,  772. — 
Formal  assignment  recommended,  773. 

CAP.  XVIII. 

OUT  OF  WHAT  FUND   MORTGAGES   ARE  TO   BE  REDF.EMBD. 

Mortgagor  must  pay  money  though  estate  be  insufficient,  774. — Mortgagee  a 
simple  contract  creditor  as  to  debt  alone,  775. — Recital  of  debt  does  not  make 
it  a  specialty,  ih  »-Real  estate  exempt  at  com^non  law  from  execution  for  per*- 
tfoual  duty,  770. — But  now  (if  heir  named)  specialty  creditor  may  elect  to  sue 
either  heir  or  executor,  777. — But  executor  must  exonerate  heir  if  he  have 
assets,  770. — Personal  estate '  primary  fund  for  payment  of  mortgage  between 
heir  and  executor,  780 — whether  there  be  covenant  or  not,  781,  n. — S.  L.  applies 
to  customs  of  York  and  London,  782. — Mortgagor  tnay,  against  heir  or  devisee, 
but  not  against  creditors,  exempt  personal  fund  from  debts  and  legacies,  by 
throwing  them  on  real  estate,  783. — ^Personal  estate  first  applicable  to  debts 
and  legacies,  notwithstanding  trust  for  their  payment,  784.— -Modes  whereby 
real  estate  may  be  subjected  to  specialty  and  simple  contract  debts,  787.— « 
Charge  of  debts  in  equity  on  particular  lands,  no  exoneration  of  personal  fund, 
788. — Devise  to  trustees  to  sell  and  pay  debts,  residue  to  A.,  personal  estate  j 
first  applicable,  there  being  no  words  to  exempt  it,  789.— Personal  estate  must  ,  | 
pay  uebts  and  legacies,  though  term  of  real  estate  be -created  expressly  | 
for  their  payntent,  ^OO.-^Devise  to  pay  debts,  no  exemption  of  personalty 
given  to  wife  executrix,  702,  n. — Estate  to  be  sold  out  and  out  for  payment 
of  debts,  personal  estate  not  otherwise  disposed  of  than  by  appbintment  of 
executors  first  liable,  795. — Devise  to  trustees  to  pay  debts,  and  residue  to  j 
daughter,  to  whom  personal  estate  is  given,  and  she  is  made  execnirix^  per- 
sonal estate  first  liable,  707. — Discharge  of  pergonal  estate,  only  thing  to  bo  at^ 
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teaddd  to,  7W,  n.— Wfeateve?  executor  takes  fis  such,  liable  to  debU,  BOO. — 
Personal  estate  may  be  exempted  from  debts  by  express  words,  801. — Will  to  be 
eonstmed  so  as  one  part  do  not  contradict  another,  802. — General  rule,  803. — 
L^^ies  charged  on  real  estate,  whole  personal  fund  given  to  A.,  latter  exempt 
from  legacies  but  not  from  debts,  805.— Amount  of  debts  makes  no  difference  in 
eae^liona  of  this  kind,  805,  n.— Bequest  of  v  hole  personal  estate  exempts  it  from 
debts  if  real  estate  1:^  charged  therewith,  coutrd,  of  bequest  of  residue,  806. — 
Courts  guided  by  words  of  will,  not  by  testator's  circumstances,  807,  n. — 
Residue  of  personal  estate  may  be  exempted  from  debts  by  implication  as  well 
as  whole  personal  fund,  808.— Effect  of  word  *'  fully"  808,  n.— Words  •*  do  and 
shall  pay  out  of  real  estate  "  held  sufficient  to  exempt  residue  of  personalty  girpn 
towife,8Q9. — SpeciGc  and  pecuniary  legacies  disdngaished^  811,  n.— -Former 
not  liable  to  exoneration,  8 10.— Bequest  of  money  due  on  not^  or  public  stock, 
specific,  812,  n.  813.— So  is  bequest  of  money  on  bond  held  in  trust  for 
testator,  812.— CoiKri  of  money  to  be  laid  out  in  lands,  813,  n.— Bequest  of 
personal  estate  to  alter  administration  of  assets,  viewed  with  jealousy,  813.. — 
Residue  specifically  bequeathed  is  exempt  from  debts,  if  real  estate  be  charged 
,  therewith,  815.— Bequest  of  residue  specific,  when,  816, 817.— Specific  legacy 
and  residue  bequeathed  in  one  sentence  to  same  legatee,  a  case  of  exemption, 
819. — Particular   mortgage,  legacy,  or  debt  charged  on  real  estate,  an  ex- 
emption of  personal  fund,  821,  n. — Devise  to  A.  he  paying  debts,  in  default, 
creditor  to  enter,  personal  ^  estate    not  exempt,  826. — Intention  to  exempt 
personal  fund  not  proveable  dehors  the  will,  827.— Residue  not  specifically 
}>equeathed    if   it   means    aurplua    after   payment   of  debts,  828,  n. — Rule 
iDapplicabJe  where  red  and  personal  funcis  are  amalgamated,  829,  n. — ^Debt 
contracted   by  testator,  and  debt  contracted  by  his  ancestor,  distinguished 
as  to  trust  for  payment  of  debts,  832.— Trustees  not  being  executors,  eyi- 
deoce  favourable  to    exemption  of  personal    estate,  832. — Will,  where  re- 
sidue held   to  mean  residue  not   specifically   given,   834. — There  must  be 
something  tantamount  to  express  words,  to  exempt  personal  fund  from  debts, 
823,  n.  834«— Real  esUte  particularly  appropriated  to  debts,  personal  fond 
exempt,  836.— Court  proceeds  on  inference,  not  presumption ;   consequently 
coUaieral  evidence  inadmissible,  837. — Devise  for  payment  of  debts,  however 
anxiously  worded^  is  not,  of  itself,  sufficient  to  exonerate  personal  estate^ 
839,  n. — Inference  from  direction  to  payfune/^al  expcnces,  means  little,  841,  n. 
There  must  be  clear  and  distinct  charge  on  real  estate  to  make  it  liable,  843,  n« 
I^either  oharge,  nor  direction    to  sell,  nor  creation  of  term,  for  payment 
of  debts,  will  exempt  personalty,  844,  n. — Specific  bequest  of  residue,  845,  n. 
Distinction  between  direction  to  sell  and  charge  for  debts  explained,  846,  n.' — 
Latest  general  rule  of  construction,  848,  n. — Difference  of  opinion  on  cases  of 
intention  always  unavoidable,  850,  n. — What  is  an  exemption  in  favour  of 
reddoary  legatee,  not  so  in  favour  of  next  of  kin,  851 ,  n. — Descended  estate  liable 
toexonarate  devised  estate  encumbered  on  deficiency  of  personal  assets,  851. — 
Purchase  of  reversion  after  will,  a  revocation,  852. — > Primary  fund  not  ex- 
onerated inerely  because  another  fund  is  provided,  856. — Devise  to  A.  for 
500  years    in  trust  to  pay  debts,  exonerates  descended  estate  till  trust  fails, 
ib. — Mere  ^cih9rgo  of  debts  an  exoneration  of  descended  estate ;  sed  contra  if 
particular  fond  be  created,  857.-^ Devise  of  mortgaged  estate  subject  to  incum- 
brances, no  exoneration  of  descended  estate  or  personal  fund,  857,  n. — Devis- 
ed applied  before  descended  estate,  when,  858,  n. — Presumption  that  testa- 
tor in  charging  A.  means  to  exempt  B.  inapplicable  to  estate  purchased  after 
will,  861. — ^Order  of  assets,  ib. — Personal  estate  never  charged  in   equity 
where  not  at  law,  863. — ^Rule  as  to  appropriation  of  debt  on  purchase  of  estate 
subject  to  a  mortgage,  863,  n. — ^Effect  of  purchaser's  covenant  to  pay  money, 
865. — ^Without  covenant  or  bond  wherein  heir  is  named,  mortgagee  has  no 
.    i^laim  on  real  assets  of  mortgagor,  866,  n. — Covenant  on  transfer  of  mortgage 
does  not  alter  nature  of  debt  or  liability  of  funds,  807.— In  equitjr,  covenant 
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to  pay  money  can  be  resorted  to  only  in  case  land  fails,  869. — Benefit  ander 
power  always  a  charge  on  land  in  first  instance,  870.— 4]!reaUon  of  term  to 
raise  portions,  an  exemption  of  personal  estate,  871.— «-Debt  fixed  where  it 
ought  to  fall,  ib. — Agreement  that  mortgage  shall  be  paid  out  of  purchase-* 
money,  makes  purchaser's  personal  estate  primarily  liable,  873,  n.-*-*lf  mort- 
gage forms  part  of  price  of  estate,  it  becomes  purchaser's  personal  debt,  874,  n. 
General  rule  as  to  husband  and  wife,  ib. — Purchaser  for  particular  purpose 
covenants  to  pay  mortgage,  debt  not  thereby  made  personal,  870. — Real  estate 
being  original  debtor  must  bear  burthen,  though  bond  be  subsequently  given 
for  debt,  878.— By  acts  of  vendee,  it  may  be  inferred  he  intended  to  make 
debt  his  own,  881. —The  whole  doctrine  stated  and  illustrated,  ib. — Heir  makes 
debt  his  own,  when,  882. — Purchaser  makes  debt  his  own,  when,  882,  »• — 
This  equity  unaltered  by  renewal  of  lease,  882. — Effect  of  transfer  of  mort- 
gage by  heir  or  purchaser,  886,  n. — Parol  evidence,  if  admissible  to  shew 
amount  of  debts « and  testator's  declaration  as  to  personal  estate,  875,  n.  885. 
889,  n. — Modern  rule  as  to  marshalling  assets,  800. — Of  contribution  between 
two  estates,  891,  n. 

CAP.  Xlx". 

OF  THE  PAYMENT  OB   INTEREST  OP  MONEY  LENT  ON   MORTGAGE. 

Interest  defined,  892,  n.— Allowed,  though  not  reserved,  ib. — Usury  defined  and 
exemplified,  893,  n.— When  it  avoids  security,  892,  n.  893. — ^Usurious  trans- 
actions by  means  of  l^ase  while  in  fact  it  is  a  loan,  894,  n. — mortgagee  taking 

■"  commission  for  his  trouble,  usury,  894,  n. — Usury  a  fact  for  jury,  895,  n. — 
Taking  dividends  on  stock,  not  usury,  when,  ib. — Effect  of  bankruptcy  on 
•usurious  mortgage,  897,  n. — Of  interest  on  mortgages  of  colonial  property, 
898. — Statute  of  Anne  not  retrospective,  900. — ^Agreements  for  rise  and  abate- 
ment of  interest  distinguished,  900.  902,  n.— One  default  not  a  forfeiture  of 
whole  covenant,  902,  n. — All  money  paid  by  surety  bears  interest,  903. — So  of 
all  money  really  paid  by  assignee,  if  mortgagor  concur  in  transfer,  ib.— Mort- 
gagor not  bound  by  account,  when,  904. — ^Assignment  of  mortgage  should  al- 
ways be  with  mortgagor's  privity,  905 — and  contain  an  assignment  of  the 
debt,  908.— Mortgagee  and  hia^ssigns  cannot,  without  mortgagor,  add  to  what 
is  due,  settle  account,  or  turn  interest  into  principal,  907.*-Utility  of  note  of 
band  accompanying  mortgage,  908,  n.— .Interest  cannot  be  turned  into  princi- 

*  pal,  as  against  mortgagors,  909«— nor  as  against  other  incumbrancers,  without 
their  consent,  910. — Compound  interest  not  unlawful  in  England,  909,  n.  919. 
Interest  not  allowed  on  arrears ;  secus  as  to  costs,  911.-- Interest  made  princi- 
pal by  master's  report,  ib. — or  judgment  at  law,  911,  n. — Bill  praying  sale,  and 
bill  of  foreclosure,  distinguished,  912. — Interest  on  interest  allowed,  \{  time 
for  redemption  be  enlarged  by  court,  913. — Reasons  for  not  allowing  interest 
on  interest  against  infant  generally,  ib. — Mortgagee  may  pray  3ale  for  payment 
of  debts,  916. — Agreement  at  time  of  mortgage  insufiicient  to  convert  interest 
into  principal,  918. — Of  rate  of  interest,  on  interest  converted  into  principal, 
920,  h^ — Interest  allowed  on  money  expended  in  support  of  title,  920.-T-Tenant 
for  life  allowed  maintenance  if  interest  exhaust  whole  rents,  921,  n. — ^Tenant 
for  life  compellable  by  remainder-man  to  keep  down  interest,  921. — ^Wheii 
estate  in  mortgage  is  sold,  tenant  for  life  entitled  to  interest  of  money  after 
paying  incumbrance,  922,  n. — Assets  of  tenant  for  life  answerable  for  arrears, 
when,  923,  n. — I)owress  redeeming  has  claim  on  estate  for  two-thirds  of  in- 
terest, and  whole  of  principal,  ib. — ^Tenant  in  tail  not  obliged  to  keep  down  in- 
terest, 924 — except  he  be  infant,  925,  n. — Tenant  for  years,  or  for  life,  subject 
to  mortgage,  must  keep  down  interest,  921.  929. — ^Tenant  in  fee  not  obliged  to 
keep  down  interest,  927.  931. — Executor  of  adult  devisee  in  fee  not  liable  for 
anmrs  of  interest,  931. — First  mortgagee  in  possession,  charged*with  what  he 
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might  have  reoeived,  032. — ^No  conyersion  of  interest,  widi  notice  of  sabse* 
qaent  incambranoe,  ib., — ^Payment  to  scrivener  having  bond,  good,  when,  .032, 
9^. — ^Tender  suspends  interest,  if  six  months  notice  of  payment  of  principal 
has  been  given  to  mortgagee,  934. — Six  months  notice  superseded  by  tender  of 
six  months  interest,  934,  n.~^Mortgage  deed  always  open  to  mortgagor's  in- 
spection ;  eonird  of  tiUe  deeds,  935,  n. — What,  if  mortgagee  has  settled  mo- 
ney on  family  trusts,  ib.— Legal  tender  binds  mortgagee's  executor  or  devisee, 
985. — ^To  stop  interest,  strict  tender  required,  ib. — Gold  only  legal  tender; 
bank  noUs  only  so  in  case  no  objection  made  at  time,  936,  n.-^-Statutes  oti 
tepder,  ib. — ^General  rules  on  tender,  937,  n. — Tender  must  be  made,  by  person 
interested,  938. — Mortgagee  going  abroad  should  appoint  person  to  receive 
money  if  tendered  at  time,  939,  n.-^Interest  not  stopped  by  tender,  if  right 
to  eqoity  of  redemption  be  in  dispute,  941. — Rate  of  interest  may  be  varied 
by  subsequent  parol  agreement,  ib. — Interest  increases  daily,.  943. — Usurious 
taking  may  be  proved  by  parol,  ib. — ^Borrower  may  prove  usury,  ib. — Interest 
reduced  in  time  of  national  calamity,  944,  n. — Taking  bond  for  arrears  and 
giving  receipt,  no  discharge  of  land,  ib. — Principal  and  interest  distinct  debts, 
though  secured  on  same  fund,  ib. — Money  paid  generally,  applied  in  liquida- 
tion of  interest,  ib. — Of  interest  where  mortgagor  is  bankrupt,  945,  n. 

CAP.  XX. 

OF  THE  METHOD  OF  ACCOUNTING. 

Mortgagee  not  entitied  to  account  of  past  rents  from  mortgagor,  946,  n. — Mor(« 
gagee  no  right  to  rents  till  in  possession,  946. — Mortgajgee  in  possession  must 
account,  ib. — Mortgagor  not  accountable  for  by-gone  rents,  ib — notwithstand- 
ing agreement  for  retaining  profits  against  interest,  947. — No  annual  rests  in . 
Welsh  mortgages,  948,  n. — Mortgagee  in  possession  assigning  without  mort- 
gagor's consent,  answerable  for  future  rents,  948.— Mortgagee  in  possession 
charged  with  what  he  might  have  received  as  against  other  incumbrancers, 
949, — and  answerable  for  fraud  and  gross  negligence,  950,  n. — Not  allowed 
for  speculation  and  adventure,  ib— nor  to  use  liis  security  to  prejudice  of  other 
creditors,  951. — ^Mortgagee  not  compellable  to  take  possession,  952,  n. — Hav* 
ing  assigned,  not  a  necessary  party  to  bill  of  redemption,  953,  n. — Of  account 
between  mortgagee  and  assignee,  tenant  for  life  and  remainder-man,  954.-— 
Account  between  mortgagees  and  trustees  of  equity  of  redemption,  conclusive 
if  no  fraud,  955.— Assignee,  after  several  transfers,  not  accountable  for  profits 
before  his  own  time,  956. — Mortgagee  allowed  in  account  all  costs  in  support- 
ing tide,  ib— -as  also  expences  for  repairs,  fines,  and  improvements,  956,  n.—- 
Account  binding  on  infant,  when,  957. — Annual  rests  cannot  be  made  unless 
ordered  by  decree,  957,  n. — Mortgagee  answerable  for  what  he  receives  after 
decree  for  account,  958.— Mode  of  calculating  account,  958,  n. — Mortgagee 
charged  with  interest  on  surplus  rents,  959,  n. — Second  account,  ib. — Specific 
legatee  of  mortgage  debt  should  be  party  to  account,  ib. — Deeds  stolen,  ib« — 
Recital,  960,  n. — ^Account  taken  in  equity  caJonot  be  overhauled  at  law,  ib.— 
Bankruptcy,  ib,  •       « 

CAP.  XXL 

OF  FORECLOSURE. 

Ho^^tgagee  may  foreclose^  if  estate  be  in  possession,  or  pray  sale,  if  it  be  in  re- 
version, 961.— Foreclosure  compared  with  sale  under  trusts,  961,  n.-7~Stock 
mortgaged  may  be  sold  without  foreclqsure,  962. — Mortgagor  or  his  heir  ne- 
cessary party  to  bill  of  foreclosure,  963. — One  of  several  mortgagees  may  fore- 
close as  to  his  share,  964«— Sub-mortgagees  should  be  parties^  965. — No  fore- 
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closure  till  mortg^e  forfsitBd,  905. — Mortgagee  may  forisclote,  and  ejeot  mert- 
gagor  at  same  tiine,  906. — MorfgagBe  of  copybtild  may  foreclose  before  ad- 
mittance, 907. — Voiuateer  necesaary  party  te  foreclosare,  when,  ,907,  n.— 
Dismissal  of  bili  to  redeem  equal  to  foreclosure,  when,  9^,  n. — IMorlgag^r's 
executor  need  not  be  party ;  contri  of  his  heir  or  devisee,  908,  909*  n^ — De- 
murrer, that  mortgagee's  executor  was  no  party,  allowed,  908. — Mortgagee's  heir 
necessary  party  to  bili  of  foreclosure  of  mortgage  in  fee  by  bis  executor,  970»n. 
Conha  of  mortgage  for  years,  900. — ^Trustee  having  legal  estate,  necessary 
party  to  foreclosure,  970,  n.— Bankrupt  unnecessary  party  to  foreclosure,  ib. 
Bargain  and  sale  not  necessary  to  give  assignees  right  to  redeem,  97 1»  d. — 
Kelease  of  equity  of  redemption  by  assignees  alone,  binding   on  bankrupt, 
973,  n. — Decree  of  foreclosure  on  tenant  in  tail,  binds  issue  and  remainder- 
man, 972. — Foreclosure  against  tenant  for  life,  not  binding  on  remainder-man, 
972,  973)  n.  977,  n. — ^Tenant  for  life,  and  person  hariag  next  vested  estate  of 
inheritance,  necessary  parties,  975. — Intennediate  tenants  for  life  should  be 
parties,  970,  n.-^Trnstees  to  preserve  contingent  remainders,  necessary  par- 
ties to  bill  of  fbrieclosnrev  975,  n. — Person  having  opportunity  of  discovering 
'  fraud,  presumed  to  know  it,  977,  n« — Latest  general  rule  as  to  parties  to  fore- 
closure, ib. — Acquiescence  in  fraud  bin<^ing,  when,  978,  n. — Infant  sometimes 
foreclosed,  980, — but  entitled  to  day  when  of  age  to  shew  cause,  ib. — Service 
of  subpoena,  981,  n. — Sequestration,  penalty  for  absconding  to  avoid  process, 
982,  n. — Infant  cannot  open  redemption  or  account,  but  may  impeach  decree, 
983. — Proper  way,  in  case  of  infancy,   is  to  pray  sale,  ib. — more  modern 
practice  is  a  reference  (with  consent  of  mortgagee),  whether  sale  will  be 
peneficial  to  infant,  9B5,  n. — Coverture  no  impediment  to  foreclosure,  980. — 
Wife,  after  husband's  death,  may  examine  decree  made  during  coverture,  987. 
Mortgagor,  on  foreclosure,  decreed   to  make  best  tide  he  can,  988. — ^Fore- 
closure, pentling  suit  by  creditors  for  sale,   may  be  opened  by  them,  ib. — 
Conveyance  after  foreclosure  necessary  only  when  mortgagee's  titte  defective, 
988,  n. — Those  incumbrancers  only  necessary  parties  of  whose  liens  mortgagee 
has  notice,  989,  ^n.— Of  incumbrancer's  becoming  such  before  mortgage,  or 
after  filing  of  bill,  989,  n.  990,  n. — Of  costs,  990,  n.  to  996,  n. — Decree  of 
foreclosure  impeachable  for  f/aud,  though  signed  and  enrolled,  990. — Decree 
of  foreclosure  nm 'enlarged,  when,  997,  998. — ^Under  pressing  circumstances, 
time  enlarged,  though  decree  signed  and  enrolled,  999. — ^llme  not  enlarged  on 
bill  to  redeem,  as  on  bill  to  foreclose,  999,  n. — No  foreclosure  on  Welsh  mort- 
gage, 999.— Foreclosure  never  opened  for  volunteer,  ib. — Lessor  estopped  from 
disputing  lease,  1000. — Mortgagee  may  foreclose  and  proceed  on  bona  or  col- 
lateral security  for  deficiency,  1001. — Mortgagee  may  sue  on  bond  after  fore- 
closure, 1002. 1005,  n. — Consequence  of  opening  foreclosure,  1003,  n. — Course 
in  Ireland,  is  decree  for  sale  instead  of  foreclosure,  1004. — Of  giving  notice 
of  sale  after  foreclosure,  1007. — Mortgagee  selling  after  foreclosure  can  make 
good  title  to  purchaser,  1000. — Not  settled  what  eircumsitancefl  open  fore- 
closure, 1007. — Mortgagee  suing  on  bond,   or  collateral  security  after  fore- 
closure, revives  redemption,  7002. — Foreclosure  not  opened  by  consenting  to 
examine  witnesses,  1008. — Foi^eclosnre  not  open^  by  mortgagee's  receipt  of 
more  than  debt  due  out  of  rents,  1010,  n. — Mortgagee  devising  his  interest  in 
estate  as  debt,  insufficient  to  open  foreclosure,  1011. — ^Foreclosure  not  set  aside 
after  twenty  years  for  matter  of  form  only,  1013. — No  decree  against  part  of 
estate  sol^,  if  remainder  will  satisfy  mor^^age,  1014. — Reversion  decreed  to 
be  sold  to  satisfy  debt,  ib. — Personal  fund  deficient;   and  mortgagor  dead, 
mortgagee  may  pray  dale,  ib. — Whether  account  of  personal  estate  must  be 
prayed  lirst,  1015,  n. — Sequestrator  will  be  ordered  to  pay  rents  received,  to 
mortgagee,  and  give  up  possession  to  him  if  required,  1010. — ^Foreclosure  and 
redemption  distinguished  as  to  tackpng,  1017. — Distinction  considered  nnten- 
abit>  1019;  n.--Mortgagee  foreclosing,  heir  may  tack  bond  to  mortgage,  ib. — 


Of  extooding  bond  teyond  pcoaltj^  1C30v — BlortffigM  fonAmag,  mtj  tack 
jvdgnent  to  aiOTtgaf^,  1032,  ii.^Mortgiige»  m^st  bear  expencea  of  Gompleting 
title  after  foreclosttre,  ib. — No  foreclosure  againat  erowo^  ib.<-*ForecLosiuro 
cannot  be  set  down  aa  a  shdrt  caoae^  ib. — l^roof  of  execution  of  deed,  ib.— 
A  Geo.  2.  c.  25^  ib. 

CAP.  XXII. 

OF  OTHBR  MATTBR8  SBLATINO  TO  M0HT6AGCS. 

tlortgj^  by  joiotrtenant,  1M8.— M^bether  mortgas^e  debt  will  pass  by  parol  gift 
of  deed»  1024. — Donatio  mortis  cansA,  1024»  n;  1027»  n. — Delivery  indiapens* 
able  to  gift,  1027. — Concbided  tbat  gift  mortis  catw^  of  mortgage  not  prac- 
ticable, 1030. — General  power  to  A.,  makes  estate  his,  and  renders  it  liable  to 
his  debts  and  mor^ages,  1031. — ^Power  to  charge  when  it  anthorizes  power  to 
mortgage,  1032. — Priority  of  estates  conferred  by  power  to  charge,  1033,  n. — 
Vohintary  mortgage,  1034,  n. — Of  mortgagee's  assignee  entering  on  land,  1085. 
Effect  of  covenant  that  mortgagor  shall  enjoy  till  default,  1036. — £ffect  of 
fine,  1086,  n. — Tenant  at  will  leasing  for  years,  disseisor  at  election,  1038.— 
Assignment  of  mortgage  must  be  made  on  land,  when,  1040. — ^Rule  as  to 
ilitarea,  1041. — Joint  mortgagees  purchasing  equity  of  redemption,  1042. — 
Equity  of  redemption  purchased  oy  mortgagee  s  executor,  assets,  1043. — 
Mortgage  money  paid  m,  tenant  for  life  entitled  to  what  share,  ib. — Mort- 
gagor appoittta  nottgagee  his  executor,  land  exoneraitod  under  oinmmstancMi, 
1044— <)oven«itt  to  levy  fine,  ib. — Ce$Hn  qm  tnui  anawerable  for  pledge, 
1045.— Of  pleadiaig  a  mortgage,  1046. — Cooalerpart  of  mortgage  evidence, 
ib.— Coats  one  to  baron  and  feme  en  mortgagee's  plea,  ib — right  to,  dies 
with  person,  1046,  n. — CoUaterd  security,  1047,  n.— Insurance,  ib. — ^Writ 
of  error,  ib. — ^Mortgage  of  Chelsea  pension^  1048,  n. — Power  of  atiomeyy  ib* 
Mortgagor  pays  money  but  receives  it  again«  a  release  of  deht,  ib. 

CAP,  xxnL 

[By  the  Editor.^] 

* 

or  XQtTHrxBLB  nomroKGia ;  tbn i>oit*8  an 0  BO^iciTORfa  Ltm ;  wortoaisbs 

OP  POBLIC  STOCK,  COPYHOLD  B8TATB8,  COLONIAL  PROPBBTT,  AKD  -aiilPS; 
tttVRrritt  BT  BTATUTCa  MBRGMAKT  AWD  BTAPIB ;  BB0OQN.I7AKCB8 ; 
OBOWN  DB8T6;  LEASB  AND  LOAM;  BAWKBUPTCY;  ^fiCTMBNT;  BLBGXION  ; 
AUD  JWBKGUK. 

Sec.  I.  Equitable  hobtoagb,  1049. — ^Extent  of  express  agreement,  ib. — 
Implied  agreement,  10dO.-*^Parol  t^reement,  1050.— AnUquity  and  progress 
of  doctrine,  ib. — ^lien  on  deeds,  without  lien  on  land,  1051. — ^Lien  created 
hj  deposit  without  word  .passing,  1052. — ^Written  agreement  recommended^ 
ib.— Ivo  Hen  by  delivery  of  deeds  on  execution  of  void  eeoveyanoe,  1058. — 
TTnsetOed  whMier  all  4leeds  necessary  to  be  delirered,  ib. — No  equitable 
deposit  by  ddivery  diveno  f»hitfti,  1054.— 'Economy  of  equitable  morCgage, 
16S5.---l^piiait  ef  copies  of  ooort  rOUs,  1056. — ^Deposit  will  cover  future  aid- 
vance,  when,  ib.— Deposit  good  against  crown,  1057. — ^Equitable  prefsrred 
to  legal  mortgage  with  notice,  1058. — ^Depositary  parting  with  lease  for  re- 
newal, not  deprived  of  priority,  1059. — ^Equitable  transfer,  ib. — ^Prior  act  of 
bankraptcy  vitiates  transfer,  1061  .—Of  equitable  mortgagee's  petition  for  sale  in 
kiokroptcy,  1060. — Assignees  necessary  parties  to  conveyance,  1061. — ^Legal 
protected  by  equitable  mortgage,  1061.— Costs,  1061. — Depositary  must  keep 
deeds  safely,  ib.' 
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CoKTENTS   or  VOLVHS  IL 

Bee.  II.  Vendor's  ubn»  1003. — It  arises  notwithstanding  formal  receipt,  and 
binds  party  and  all  claiming  under  him  with  notice,  ib.— Removed  by  what 
circnmstances,  ib. — Priority  of,  ib. 

Sec.  III.  Solicitor's  lien,  extent  of,  1063.— Agent's  lien,  ib. — Bankmptcy,  ib. 
Effect  of  attorney's  discHarge,  discontinuance  to  act,  or  death,  1004. — Mort- 
gages BETWEEN  ATTORNEY  AND  CLIENT,  ib. — Attorney  put  to  proof  of  debt, 
1005. — Commission,  ib.— Attorney  holds  deeds  as  well  for  mortgagor  as  mort- 
gagee^ ib. — Client's  gift  to  attorney,  ib. 

Sec.  IV.  Mortgages  of  public  stock,  1066.— Viewed  as  sale,  ib. — Mort- 
gagee selling  must  account  for  surplus,  ib.^— Effect  of  borrower's  bankruptcy, 
1007. — Loan  connected  with  stock-jobbing,  illegal,  ib. — Stock  liable  to  same 
trusts  as  purchase  money,  ib. — Power  of  attorney,  ib. — Loans  connected  with 
stock,  usurious,  when,  1068. 

SecV.  Ov  copyhold  mortgages,  1068. — Ancient  mode  of  mortgaging, 
ib* — Modem  mode  and  conseqaence,  ib. — Equity  of  redemption,  1069 — 
potentially  in  assignees  of  bankrupt  till  bargain  and  sale,  1070. — Priority  of 
surrender,  ib. — On  breach  of  condition,  lord  may  insist  on  mortgagee's  ad- 

,  .  mission^  ib. — Mortgagee  may  foreclose  before  admittance,  ib. — Sugden's  act 
supplies  formal,  not  substantial,  surrenders,  ib. — Mortgage  of  manor  by  lord, 
1071. — Mortgagee  may  assign  and  devise  before  admittance,  ib. — Ejectmei|t, 
heriots,  ib.— Waste,  1072. 

Sec.  VI.  Mortgages  of  colonial  property,  1072. — ^Commission  not  allowed 
on,  ib. — Mortgagee  should  not  be  consignee,  ib. — an  ineligiUe  security,  ib. 

Sec.  VII.  Mortgages  of  ships,  1073. — General  rules  as  to  transfer  of  pro- 
perty in  ships,  ib. — Mode  of  mortgaging  ship  prescribed,  1074. — Mortgagee, 
when  entitied  to  profits,  and  liable  for  stores,  1075. 

Sec.  VIIL  Statutes  merchant  and  staple,  1075. — Recognizance  in  nature 
of  statute  staple,  1076. — Recognizance  at  common  law,  ib. 

Sec.  IX.  Crown  debts,  1077. — ^Lien  on  lands  of  accountants,  ib. — Crown  debts 
not  of  record,  1078. — Goods  bound  from  teste^  ib. — Extent  in  aid,  1079.— 
Extent  on  estate  subject  to  mortgage,  ib. 

Sec.  X.  Irish  lease  and  loan,  1079. — Cases  where  lease  remotely  connected 
"     with  loan,  held  good,  1080. — Latest'  general  rule,  ib.— Usury,  as  connected 
with  lease  and  loan,  ib. 

Sec.  XI.  Cases  on  bankruptcy,  1081. — ^General  order,  ib. — ^When  requisite 
to  apply  to  court  to  bid  at  sale,  1082. — ^Auction  duty,  ib. — ^Mortgagee  cannot 
retrsict  election  to  prove,  ib. — Not  bound  to  give  up  joint  security,  1083. — 
Having  bond,  may  fix  deficiency,  and  prove,  ib« — Of  rent,  ib. — ^Settlement 
securing  fortune  to  wife  on  death  or  bankruptcy  of  husband,  good,  ib. — Peti- 
tion to  stay  certificate,  1084. — ^Reputed  ownership,  statute  of  James,  ib. — ^Ex- 
tent, preference,  relation,  1085. 

Sec.  XII.  Ejectment,  1085. — Dry  mortgage  no  bar,  ib. — Statute  empowering 
landlords  to  enter,  1086. — Mortgagee  of  lease  should  enter,  ib. — ^Tenant  should 
give  notice  of  claims,  1087. — ^Tolls,  ib.-^Ejectment,  a  spur,  ib. 

Sec.  XIII.  Election,  1087. — Statement  of  doctrine  as  it  applies  to  mortgages, 
ib. 

.  Sec.  XIV.  Merger,  1088.— Latest  general  rule,  ib. — ^Acceleration  of  chaises, 
1009,_Portions,  ib. — Release  destroys  term,  ib. 


CoNTBNT*  OF  Appendix. 

ADDENDA. 

Volume  I. 

Cim.  L  Of  boQd  and  coveuant^  1091,  6th  edit — Cap.  11.  Expectances,  ib.-« 
Fledge  of  bill  of  lading  and  freight,  ib. — Casea  on  stat.  27  £liz.  c.  4.  a.  8.,  ib. 
Cap.  IV.  Madmen  cannot  mortgage,  but  their  committees  may,  and  pay  off 
sane,  1092. — Mortgage,  by  infant,  ib.— Mortgage  by  execators,  ib. — Cap.  V. 
Papists,  ib.— Cap.  VI.  Trustee  may  purchase  of  ce«f ut  one  tf  ust,  ib. — Mortmain 
act,  1093. — Cap.  VII.  Mortgagor,  mortgagee's  tenant,  in. — Mortgagor' not  com- 
pellabie  to  redeem,  to  make  valid  lease,  ib. — Timber,  nnderwood,  waste,  ib. 

,  Parish  settlement,  1094.— Cases  on  7  Geo.  2.  c.  20.,  ib. — Cap.VIII.  Graft,  1095. 
Mortgagee's  interest  in  actions  and  suits  against  mortgagor,  ib. — Infant  mort- 
gagee within  Stat.'  of  Anne,  ib. — ^Lunatic  trustee,  ib. — Cap.  IX.  Application  of 
mckoey,  ib. — Disclaimer,  lisito  case  on,  1096. — Cap«  XL  Redemption  by  judg- 
ment creditor,  ib. — Gavelkind,  ib. — What  abstract  ought  to  contain,  ib.-^Of 
search  for  judgments,,  ib. — Notice  at  law,  no  effect  as  in  equity,  1097.-^Se- 
cond  registered  deed  at  law  preferred  to  unregistered  one  with  notice,  ib. — Mo- 
ney lent  by  guardians  or  trustees  for  infants,  1098. — Mortgagee  not  compel- 
labie  to  consent  to  sale,  ib.— Receiver,  ib.— Statute  of  Limitations,  ib. — Cap. 
XXL  Devise,  ib. — Cap.  XIII.  Concealment,  1099. — Proviso  of-  cesser,  ib. 
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Cap.  XIV.  Mortgage  from  tenant  for  life  without  notice,  good,  1099. — Plea,  ib.^ 
Cap.  XVli.  Husband  and  wife,  ib. — Cap.  XVIII.  Principal  and  surety,  ib. 
Cap.  XIX.  Default  of  one  payment  of  interest,  forfeiture  of  condition,  1100* 
Interest  on  simple  contract  and  bond  debt,  ib. — Mortgagee  not  compellable  to 
take  his  money  even  at  six  months  notice,  ib. — Cap.  XX.  Rents  applicable  to 
pay  interest  first,  then  principal,  ib. — ^Annual  balances,  ib. — Cap.  XXL  Bail, 
lb. — Foreclosure,  ib. 


CONTENTS  OF  APPEN  DIX. 

No.  I.     Common  Forms  of  Recitals,  Considerations,  Parcels,  General  Words, 

Reversion,  Estate,  Deeds,  Powers,  Provisoes,  and  Covenants. 

Recitals, 


1.  Seisin  in  fee,  1101. 

2.  Seisin  in  tail,  ib. 

3.  Seisin  for  life,  ib. 

4.  Mortgagor's  occasion  to  bor- 


row, ib. 


6.  Another  form,  ib. 

O.  Tenant  for  life's  occasion  to 
borrow,  ib. 

7.  Trustee's  occasion  to  borrow, 

ib. 

8.  Occasion  to  borrow  in  Welsh 

mortgage,  1102.  » 

9.  Loan  of  stock,  ib.' 

10.  Another  form,  ib. 

11.  Further  sum  advanced,  ib. 

12.  Agreement  for  mortgage  and 

settlement  of  equity  of  re^ 
demption,  ib. 

13.  Contra<;^    for     purchase    of 

equity  of  redemption,  ib. 


I  14.  Purchaser  borrows  money  to 
pay  for  estate,  1102. 

15.  Another  form,  1103. 

16.  Power  to  mortgage,  ib* 

17.  That  money  is  advanced  on  a 
joint  account,  ib. 

18.  Mortgage  bond,  ib. 

19.  Warrant  of  attorney,  ib. 

20.  Deed  creating  power  of  ap- 
pointment, ib. 

21.  Mortgage  in  fee,  1104. 

22.  Default  in  payment,  ib. 

23.  Mortgage  by  demise,  ib. 

24.  Mortgage  of  leaseholds,  ib. 

25.  Mortgage  of  copyholds,  ib. 
20.  Further  charge,  ib. 

27.  Two    indentures    of  further 
charge,  1105. 

28.  Transfer  of  mortgage,  ib. 

29.  iPoiicy  of  insurance,  ib. 


\ 
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RedtaU* 


30.  College  lease  and  licence  to 
a8sign»1105» 

81.  Mortgagee's  will,  ib. 

82.  Death  and  probate,  ib. 
93.  Devitee   entitled    to    estate, 

1106. 
*34.  Will  appoimtiBg  exeentors,  ib. 

85.  D0ath  intestate,  ib. 

86.  Money  due,  ib. 
37.  Priooipal  due,  interest  paid, 

ib. 

'86.  Aeeonnt  stated,  ib. 

89.  DiiFidends  dne,  ib. 

40.  Money  dae  from  mortgagor  U^ 
exeeators  of  mortgagee,  ib. 

4t.  Pnrchase  money  insa£Bcient 
to  saitisfy  mortgage  money, 
ib. 

48.  Mortgage  money  exceeds  pur- 
chase money,  ib. 

43.  Agreement  to  exonerate  part 

of  lands,  1107. 

44.  Agreement    in    transfer    of 

mortgage,  ib. 
46.  Agreement  in  transfer  where 
farther  snm  is  advanced,  ib. 


46.  Another  form,  1107. 

47.  Mortgagee's  executors  call  in 

mone}',  and  legatee  agrees 
to  join,  ib. 

48.  Mortgagor  wishes  lo  pay  off 

mortgage,  ib. 

49.  That  money  has  l^een  paid,  ib. 

60.  Another  form,  ib. 

61.  Money  paid,  and  limited  ad- 

ministration granted,  ib. 

62.  Part  of  money  paid,  HOB. 

63.  Mortgage  money  to  be  paid 

ont  of  porehase  money,  ib. 

64.  Mortgagee's  heir   agrees   to 

re>convey,  ib. 
66.  To  obviate  doubts,  both  heir 
and  devisee  agree  to  convey, 
ib. 

66.  Order  that  infant  mortgagee 

shall  re-convey,  ib. 

67.  Bill  of  foredosure,  ib. 

68.  Agreement    for    sale,    with 

pow^r  of  re-purchase,  1109. 

69.  Deposit  of  deeds,  ib. 

60.  Term  to  secnre  money,  and 
then  to  attend,  ib. 


ContideraHont  and  General  Wanb. 


61.  Nominal  consideration,  1109. 

62.  Money  ^  consideration    from 

mortgagee  to  mortgagor,  ib. 

83.  Another  form  where  there  is 
no  recital  of  the  mortgegor's 
occasion  to  borrow,  ib. 

64.  Consideration  in  transfer  of 
mortgage,  with  mortgage  by 
demise,  and  parcels,  ih. 

66.  Consideration  in  re-convey- 
ance, or  conveyance  of  equity 
of  redemption,  1110. 

C6*  Consideration  paid,  part  by 


purchaser,  and  part  by  mort- 
gagee, 1110. 

67.  Consideration  paid  by  pur- 

oluiser  of  part  of  premises  to 
moftgfigppf  ib. 

68.  Lease  for  a  year,  ib. 

69.  Sweeping  clause,  111 !• 

70.  General  words — Farms,  ib^ 

71.  Houses,  ib. 

72.  Reversion,  ib. 

73.  Estote,  ib. 

74.  All  the  right,  &c.  with  short 

power  of  attorney,  ib.  - 
76.  Deeds,  ib. 


Power i  and  ProvtMoet. 


76.  Power  of  attorney,  1111. 

77.  Proviso  for  redemption,  1112. 

78.  Proviso  for  redemption  from 

two  mortgagors  to  two  mort^ 
gagees,  in  a  mortgage  by  de- 
mise, ceasing  the  term^  and 
also  a  bond  on  payment  of 
the  money,  ib. 

79.  Proviso   for   ri>*convey-ance, 

1113. 


80.  Proviso  for  redemption  iv^ere 

the  money  is  intended  to  re- 
main a  given  time  pn  mort- 
gage, 1113. 

81.  Proviso  for  re-plaoing  stock, 

ib. 

82.  Proviso  to  sepwre  balance  to 

bankers,  11X4« 


No.  L — (eonthmed.) 


CeKTCK^tB  Of  ;ATr«NIMX» 


83.  Preamble  to  a  sereral  cove- 

nantbv  several  persoi]4»lll4. 

84.  Preamble  to  a  joint  and  se- 

Teral  oevenant,  ib. 
86.  By  mortgagee  that  be  hath 
not  iacumberedy  ib. 

86.  That   assignor  of  judgment 

hath  Dot  incumbered,  ib. 

87.  For  payment  e(  mofiey,  lb. 

88.  For  the  re-transfer  of  fttook 

and  payment  of  dividenda  ia 
,     the  mean  time,  1115. 

89.  That  mortgagor  is  seised  in 

fee,  ib. 
M.  TImt  mortgtigorhftOi  akttolHH 
power  of  appointment,  ib. 

91.  That  power  b  subsisting^  ib. 

92.  That  lease  b  TaUd  atid  rent 

paid^  ib. 

93.  That  mortgagor  hath    good 

nght  to  release  or  demise, 

ibw 

94.  That  mortgagorhas  good  right 

to  appoint,  ib. 

95.  That    mortgagor   hath  good 

right  to  assign  leasehold  pre- 
mises, 1116. 

96.  That  mortgagor  while  in  pos- 

session will  pay  rent   and 
perform  covenants,  and  in- 


99^  For  faiet  enjeyioeia  itfter 
default,  1116. 

98.  Free  from  Incumbrances,  ib. 

99.  Exceptions,  ib. 

100.  For  further  as6araiice,i{K 

101.  For  further  assurance  in  a 
mortgage  by  demise,  with 
agreement  to  convey  fee  to 
the  inoMgagee  after  4^wA% 
1117. 

102.  For  farther  asstrraBce  in 
mortgage  of  leasehold  pro^ 
perty,  which  contained  pow- 
ers of  irale,  ib. 

108;  O^etitet  to  Ihwere,  1118. 

104.  Mortgagor  to  enjoy  till  de- 
fault, ih. 

106.  Money  to  reandn  a  given 
time,  ib. 

106.  Proviso  not  to  call  money 
in  under  six  momhs,  1119. 

107.  Agreement  to  abate  inte- 
rest, fb. 

108.  To  pay  mortgage  by  pur- 
chaser of  equity  of  redemp- 
tion, ib.    ' 

109.  Declarationthat  motteyahdl 
he  paid  Mt  of  penaaal  ea- 
tate,  ib. 

110.  Declaration  as  to  outstand- 
ing terms,  1120. 


demnify  mortgagee^  ib. 

No.  n,  s.  1.  Mortgage  in  fee  by  lease  and  release,  1120. 

a.  "i.  MoittGAGB  hi  fee  by  appointment  and  release,  1121. 

No.  III.  8. 1.  Mortgage  by  demise,  ib. 

a.  2.  Mortgage  by  appointment  and  demise,  1122. 

No.  IV.  Conveyance  in  fee  and  mortgage  for  years,  where  a  purchaser  takea 
tip  money  to  pay  for  the  estate,  ib. 

Ko.  V.  Covenant  to  convey  fee  after  default,  1117. 1122* 

No.  VI.  BloRTGAGB  with  power  of  sale,  1123. 

No.  VIl.  a.  1.  Mb^fttGAGB  bond,  1«6. 

a.  2.  Condition  of. mortgage  bead  fbr  floating  hahmoe,  1I2X 
8.3.  Condition  of  bond  to  bankers  to  secure  floating  baUnce  of 
account^  ib. 

No.  VIL  a.  4.  Warbant  of  attorney  to  confess  judgment,  ib. 

No.  VIIL  Proviso,  covenant,  and  memorandum,  that  money  shall  remain  on 
mortgage  a  given  time,  1113. 1118.  1128.  ' 

No.  IX*  s.l*  AasioNMENT  of  book  debts  and  money,  due  on  bon4»  *boloiigb^ 

to  mortgagor's  wife,  to  secure  his  own  debt,  1129. 
a.  2.  Mortgage  of  legacy,  1130. 
a,  3.  Mortgage  of  legacy  with  tmata  for  sale,  ib. 
a.  4.  Mortgage  of  policy  of  iDsmmaee,  llSl. 

a.'S.  Mortgage  of  tolls  and  diitiea  settled  by  act  of  parliamaRt  oa 
highways,  &c.  1133. 
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No.  X.  MoRTOAOB  by  tenant  for  life^  1133. 

No.  XL  MoRTGAQB  bj  tenant  in  tail,  1134. 

No.  XII.  8. 1.  Assignment  of  term  of  500  years,  created  hj  will  of  R.  D.,  for 

raising  and  securing  the  sum  of  7000/.  to  answer  the  purposes 
of  the  will,  viz.  to  pay  debts  and  legacies,  1135. 
8.  2.  Mortgage  by  demise  for  secnring  a  legacy,  left  by  a  will  from  the 
executors  under  the  will,  to  the  party  lending  the  mpney^  1136. 

No.  XIII.  Proviso  for  raising  portions,  ib. 

No.  XIV.  CoNVBTANOR  with,  proviso  for  re-purchase,  ib. 

No.  XV.  s.  1.  Transfer  of  mortgage,  1137. 

8.  2.  Notice  of  transfer  of  mortgage,  1138. 

No.  XVI.  Lease  by  mortgagor  and  mortgagee,  1139. 

* 

No.  XVIL  s.  1.  Notice  to  lessee  to  pay  rent  to  mortgagee,  ib. 

8.  2.  Notice  to  lessee  to  pay  part  of  rent  in  liquidation  of  interest, 
1140. 

No.  XVIII.  s.  1.  Mortgage  of  leasehold  property,  ib. 

s.  2.  Mortgage  of  renewable  leaseholds,  1141. 

Ko.  XIX.  s.  1.  Conveyance  of  equity  of  redemption  from  mortgagor  to  mort?- 

gagee  by  lease  and  release,  ib.        ' 
Variation  where  conveyance  is  to  a  purchaser,  1142. 
8. 2.  Release  of  equity  of  redemption  on  mortgage  for  yqars  to 

mortgagee,  ib.  . 

s.  3.  Release  of  equity  of  redemption  to  mortgagee  in  fee  by  in 
dorsement,  1143. 

No.  XX.  Second  mortgage,  ib. 

No.  XXI.  Third  mortgage,  1144.  ^  : 

No.  XXII.  Assignment  of  judgment  in  trust  for  better  securing  mortgage 

money,  and  afterwards  to  attend  inheritance,  ib.  v 

No.  XXIII.  Appointment  of  receiver,  1145, 

* 

No.  XXIV.  s.  1.  Declaration  that  mortgage  paid  off  is  not  to  be  in  exonera- 
tion, 1147. 
8.  2.  Declaration  of  trust  of  mortgage  money,  ib. 

No.  XXy.  Welsh  mortgage,  1148. 

No.  XXVI.  s.  1.  Cholmondelet  r.  Clinton  (abridged.)— Settlement  to  A.  for 

life^  remainder  to  heirs  of  his  body,  remainder  "  to  right  heirs 
^B.  far  ever, ''means  right  heirs  at  time  of  failure  of  A*s  issue, 
1149. 
s.  2.  Three  late  cases  on  the  statute  of  Limitations,  1155. 

No.  XXVII.  Dbyisb  of  estates  held  in  mortgage,  lld6. 

No.  XXVIII.  s.  1.  Memorial  of  mortgage,  ib. 

s.  2.  CERTiFiCATsdischarging  mortgage,  1157.'  ' 

No.  XXIX.  Mortgage  in  fee  by  husband  and  wife  of  freehold  estate  of  hus* 

band,  ib. 

No.  XXX.  Mortgage  in  fee  of  wife's  estate  of  inheritance,  ib. 

No.  XXXI.  Declaration  making  personal  estate  primary  fund,  1119. 1158.    -> 

No.  XXXII.  8. 1.  Further  charge,  1158. 

8.  2.  Further  charge  by  indorsement,  1159. 

No.  XXXIII.  NoTiCB  of  repayment  of  money,  ib. 

No.  XXXIV.  Mortgage  of  reversion  for  a  term  of  years,  1180. 


Contents  of  Appendix. 

No.  XXXV.  f .  1.  MoRTOAGB  of  advowson  to  trustee  in  trust  tp  sell,  1.160. 

8.  2.  Mortgage  of  tithes,  1161. 
8.  3.  Trusts  and  covenants  in  a  mortgage  of  tithes,  1162. 

No.  XXXVI.  8. 1.  Mortgage  of  stock,  1163. 

8.  2.  Condition  of  joint  and  several  bond  to  replace  stock,   and 
pay  intermediate  dividends,  1164. 

No.  XXXVII.  Mortgage  In  fee  of  land  and  slaves  in  the  island  of  St,  ViiH 

cent,  1165. 

No.  XXXVIIL  Mortgage  of  copyhold  premises,  1166. 

No.  XXXIX.  8. 1.  Re-conveyance,  1167. 

s.  2.  Re-conveyance  by  indorsement  of  part  of  lands,  without 
prejudice  to  the  lien  on  remainder,  ib. 

No.  XX.  8. 1.  Memorandum    accompanying  a  deposit  of  deeds    by  way  of 

pledge,  ib. 
8.  2.  Bond  for  payment  of  money  also  secured  by  a  deposit  of  title 
deeds,  1168. 


General  Index. — Index  to  the  Precedents, 
Errata  to  both  Volumes. 


561 


TREATISE,  ^c. 


dAPUT  XIV.  £  569  i 


OF    NOTICE    EXPRESS   AND   IMPLIED  (kj. 

iNOTICE  [is  a  creature  of  equity,  and]  is  of  two  kinds.  A^t^nfi^kk^ 
(b)  First,  actual  notice,  as  where  a  man  is  party  to  a  deed,  of  ***'*' 
iks  notice  of  it  regularly  serred  upon  him,  or  the  like. 

But  the  chai^ge  of  actual  notice  must  be  founded  upon  some^  Vague  ire^d 
thing  certain  and  circumstantial :  Thus  (a),  whete  one  came  to  \!^^4^^^* 
a  ven^,  and  said  to  him,  ''Take  heed  how  you  buy  such 
''  land,  for  A.  hath  nothing  in  that,  except  upon  trust  to  the 
**  use  of  B. ;"  and  another  came  to  the  vendee  and  said  to  him, 
"  It  was  not  as  he  was  informed,  for  A.  was  seised  of  thisf       ^  570  J 
"  land  absolutely,'*  by  which  the  vendee  bought  the  land;  the 
qoesUon  was,  whether  the  first  caveat  given  to  the  vendee  was 
a  sufficient  notice  of  the  trust  or  not  I   The  Lord  Keeper  said^ 

(fl)  WHdgoo»e  y.  fVayUmd,  GOuldab.  147,  ea.  67.,  [and  CamDoOWi  Cd. 
Ttth,  854.— £dO 

(A)  This  chapter  treats,  ist  of  constractiTe  notice,  arising  from  yacne  CMtfiaft  i^ 
'cporti,  recitals  io,  and  contents  of  tiUe  deeds,  and  generally  from  what*  cJUyter* 
C'W  pBts  a  party  on  inquiry,  from  569  to  iOfi ;  f  d.  of  notice  to  agents, 
iUorneys,  counsel,  and  scriyeners,  froosi588  to  601;  3d.  of  the  effect  of 
antice  to  the  original  mortgagee  on  his  assignee  from  601  to  603;  4th.  of 
a^tice  created  by  the  bankrupt  laws,  from  603  to  605 ;  5th.  of  notice 
^>ted  by  judgments,  from  606  to  6St6 ;  6th.  of  the  protection  afforded 
by  attendant  terms  when  the  party  has  actual  notice  of  judgments,  from 
^  to  634 ;  7th.  of  notice  created  by  registration,  from  634  to  641 ; 
^  of  the  compulsory  modes  of  discovering  deeds  when  a  purchaser  dc- 
aiet  notice,  from  641  to  645 ;  9th.  of  derivatiye  notice,  from  645  to  647  ; 
lOtk.  of  objections  to  the  case'  of  Strode  v.  Blackbum,  from  647  td  677; 
ttid,  lasUy,  of  the  effect  of  yoluntary  settlements  on  purchasers  anjl  ere-' 
vton  widi  and  without  notice,  from  thence  to  the  end  of  the  chapter. 

(B)  Actual  and  presumptive ;  but  there  is  no  difference  as  to  actual  and   No  diflerenee 
I'caniiptive  notice  in  its  consequences,  except  pertiaps  as  to  guilt :  if  there    between  actyal 
^CR,  every  kind  of  constructive  notice  mi^t  then  be  avoided  by  employ*   ondpremtmf^ 
■g  ta  agent,  pfr  Lord  NorUiiogton,  in  SkeMon  v.  Cox,  S  Eden,  2U.    S,  C.  twt  neiHci: 
^■h.686. 
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tbat  it  was  not;  for  flying  reports  were  many  times  fablesi  and 
not  truths ;  and  if  this  should  be  admitted  for  a  •uflScient  no- 
tice^ then  the  kihentaoce  of  every  man  might  easily  be  slan- 
dered (c). 
Prenmptwe  Secondly,  Presumptive  notice,  which  is  a  conclusion  of  law 

notice,  what,      (^here,  by  the  exercise  of  common  diligence,  without  any  ex- 
traordinary precaution,  a  man  cannot  but  acquire  a  knowledge 
of  a  fact)  that  he  has  notice  thereof,  although  no  actual  proof 
of  notice  be  exhibited  against  him  (d). 
Steward  qf  a  Thus  (fi),  "where  A.  a  copyholder  in  fee,  mortgaged  to  J.  S» 

^"^LSHi^   who  was  admitted  by  B.  the  steward  of  the  manor ;  and  after- 
admiitancee,       wards  A.  made  a  second  mortgage  to  C.  who  was  also  admitted 

by  B. ;  and  then  a  moHgage  to  B.  who  bought  in  J.  S/s  se- 

(6)  Bfotkem  v.  Bence,  Fitzg.  Rep.  118.  2  £q.  Ca.  Abr.  615,  pi.  11. 


Aamandike^        (C)  Actnsl  tttftie«  feqvil^t  WWb^  exp«sfli«y.    Tb  render  it  bimnn;,  it 

mast  be  given  to  tlie  person  abont  to  purchase,  or  to  his  agent,  attorney > 
or  counsd,  during  the  pendency  of  the  treaty,  or  at  least  befote  the  con- 
vejrance  or  laortga^  ii  eaecuted,  or  tkc  money  actoalfy  paid,  as  disttn* 
guished  from  its  being  secured  to  be  paid.  Hardingham  ▼.  NichoUf  3  Atk. 
S04.  Maitland  ▼.  fVilaon,  ib.  614.  Et  Tide  S.  L.  Vauirdl  y.  MannhrtoH^ 
Flneli^  «i9»  Id  Pry  y«.  Pmrtery  1  Mod.  300,  Hale,  C.  B.  ia  speaking  of  tb» 
point  of  notice,  saia,  '^  Here  are  several  circumstances  that  seem  to  shew 
Public  rumour,    there  might  be  notice,  and  a  fmb^c  voice  w  the  houoe,  or  an  accidental  hUU 

nuaionf  Stc,  mav  possibly  be  sufficient  notice."    But  in  Butcher  v.  Stapely, 

1  Vern.  363,  where  there  was  no  direct  proof  of  notice,  save  that  some 

■«lf  hboare  i«  distoaine  said,  that  tbey  heard  the  defendant  Bnteher  had 

previously  sold  the  estate  to  the  plaintiff,— (^i«,  was  held  insufficient  to  affect 

the  purchaser  with  a  khowledge  of  such  sale.    See  also  antes,  p.  43B,  of 

tills  edition;  n.  (I). 

Action  for  As  to  slander  of  the  vendor's  title,  it  is  observable  that  an  action  on  the 

slander  qf  title    CSse  may  be  maintained  against  the  slanderer,  if  it  can  be  proved  tbat  he 

will  lie,  when»      tfktcred  tke  report  with  a  malicloas  intent.    Smiik  v.  Spoonery  3  Taunt.  t46 1 

see  also  Rowe  v.  Roach,  1  Maul.  &  Selw.  304;  and  Pitt  v.  Donovan,  ib.  659. 

But  an  action  on  the  case  for  slander  of  the  vendor's  title  will  not  lie  against 

S  person  for  giving  notiee  of  his  claim  upon  an  estate,  either  by  himself 

or  his  attorney,  at  a  public  auction,  or  to  any  person  abont  to  bay  the 

•statAy  althoogh  tho  sale  be  thereby  prevented;  nor  wUl  the  action  lie. 

against  the  attorney,  although  he  do  not  deliver  the  precise  message  of  his 

prindpal,   provided  It  be  to  the  saam  ^fi'ect.    Hargrove  v.  Le  Breton^ 

4  Bnrr.  wt«. 

Taking  mort»         (D)  The  nnmerous  cases  on  the  doctrine  of  notice  render  it  difficult  to 

gage  without       define  exactly  wliat  may  be  said  to  amoimt  ro  constructive  notice  tnd  what 

deedSf  not  notice  not.    Lord  Hardwicke  felt  tiiis  difficulty  fn  Aub.  314,  ^et  some  general 

qf  person's  tiiU  tfAe,  he  sahl,  nmst  be  observed.    Lord  C.  H.  Eyre  took  constructive  notice 

who  holds  themm  to  be  no  more  than  evidence  of  notice,  the  presamptioiis  of  which  are  m 

violent  that  ^e  c<yurt  will  not  allow  even  of  its  being  controveited.  If, 
therefore,  comtimied  the  learned  Baton,  a  mortragee  Imve  a  deed  pot  into 
bis  hands  whidi  recites  another  deed,  which  shews  a  title  in  some  otiwr 
person,  the  court  will  presume  him  to  have  notice,  and  will  not  permit 
any  evidence  to  disprove  it.  The  only  reason  that  coold  raise  in  tim  case 
lietbre  him  a  notion  of  cdnfttmctive  notice,  was,  that  tSie  deeds  were  not 
.  forthcoming.  But  was  it  possible  that  this  eircnmstavtoe  conM,  of  itseif^ 
be  notice  of  the  hands  into  wMch  they  were  fhHen,  or  the  purpose  to  wfaitJi 
they  had  been  at^plied?  At  the  utmost  ft  cottM  only  fate  a  ciii'uiinrtiince  of 
evidenre,  to  shew  that  there  was  reaaev  for  further  Inquiry  y  bnt  being  vn« 
snpported  by  aarf  otMr  drcumstaaoes  it  proved  vMtaiiif .  Pkm^  v.  AhIT^ 
t  Attstr.  438. 
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euritj ;  it  WBt  decreed  that  B.  should  not  postpone  C. ;  be- 

caoieit  is  presumed,  from  the  mere  act  of  admission,  that  a       [  ^7^  ] 

man  of  ordinary  diligence  and  understanding,  being  steward  of 

the  manor,  when  C.  waa  admitted,  must  know  or  have  notice  of 

the  mesne  mortgage  to  C.  (e). 

Where  a  purchaser  cannot  make  out  a  title  but  by  a  deed^  Purchaser  pre- 
which  leads  him  to  a  fact  material  to  it  (c),  he  will  not  be  deem-  J|||^^  ^^  ^^ 

'  facts  contained 

{c)MocreY.  Bennett,  tCh,Cn,.ft46,      which  case  the  same  law  was  laid  in  deeds  neces* 
Gilb.  Rep.  £q.  8.    1  Ch.  Ca.  S91.      down.— £(/.]  Dmtchy.Kentf  iVern.  sarytohis  title 
[acknowledged  by  Lord  Hard wicke      319.  ^f). 

io  Mertins  y.  JolUffe,  Amb.  31 4,  in 


(E)  And  note,  that  the  entry  of  the  prior  incnmbrance  mnst,  to  postpone  CofitfkM  mart"^ 
the  steward  of  a  copyhold  estate,  be  made  during  his  own  time.    Where  a  gage  entered  in 
third  sMirtgage  was  entered  io  a  wrong  book,  the  fourth  mortgagee  was  wrong  book,  no 
held  to  have  no  notice  of  it ;  and  it  was  therefore  decreed,  tJiat  the  third  notiee* 
mortgagee  should  be  postponed  until  after  the  fourth  was  satisfied.     fVeU 
«Ma  ▼.  Warren,  2  Eq.  Ca.  Abr.  595,  pi.  9,  cited  also  supra,  p.  557,  of  this 
edit  n.  (B)  sec  3.    The  rule  qui  prior,  &c.  seems  to  have  been  disregarded 
in  this  instance,  unless,  beyond  tne  point  of  notice,  the  third  mortgage  was 
defective  for  want  of  a  correct  entry. 

In  Hansard  y.  Hardy,  18  Ves.  46t,  the  late  Master  of  the  Rolls  seems  to  Contents  of 
have  doubted  whether  a  person  purchasing  a  copyhold  estate  must  be  pre*  eanrt  rolls,  no- 
sBffled  to  have  notice  of  every  tiling  on  the  court  rolls  relative  to  it.    Tbtt  tiee, 
doubt  lias  since  been  removed  in  a  Tate  case  before  the  present  Vice-Chan- 
ceUor,  who  held,  that  the  court  rolls  are  the  title  deeds  of  copyhold  estates, 
and  that  a  purchaser  shall  be  affected  with  notice  of  the  contents  of  the 
coort  rolls  as  far  back  as  a  search  is  necessary  for  the  security  of  the  title. 
Pearte  v.  Newlyn,  3  Madd.  Rep.  188. 

(P)  And  generally,  notice  of  a  deed  is  notice  of  the  contents  of  tbat  deed.   Notice  of  deed, 
so  far  as  those  contents  affect  the  transaction  in  which  notice  of  the  deed  is  notice  of  its 
aoquired.    HamiUon  v.  Royse,  t  Sch.  Sc  Lef.  315.   Therefore,  where  in  a  title  contents. 
deed  there  was  an  exception  of  leases  for  three  lives,  which  leases  contained  Notice  by  ex- 
covenants  that  the  tenants  might  renew  on  paying  fines  of  iOl.  each,  the   eeption  in  deed* 
piichaser  was  held  bound  by  these  covenants ;  for,  by  the  exception,  he 
nad  implied  notice  of  them.    Tanner  v.  Florence,  1  Ch.  Ca.  260.    In  a  case 
which  occurred  shortly  afterwards,  a  mortgage  was  excepted  in  the  defend- 
anfs  conyeyance.    This  conveyance,  it  was  held,  the  defend&nt  ought  td 
hsve  seen,  and  that  would  have  led  him  to  the  other  deeds,  in  which,  pursued 
frooi  one  to  another,  the  whole  case  might  have  been  discovered.    Bisco  r. 
Banlmry,  1  Ch.  Ca.  it9\.    So  in  another  case  where  a  tenant  for  life  granted  Excess  of  power 
leases  tor  lives  under  a  power,  and  bound  himself  upon  the  dropping  of  a  binding  wUh 
Kfe  to  grant  a  new  leaie,  with  the  same  provision  for  renewal  on  thQ  death  notice.  t 

•f  aay  person  to  be  named  in  any  future  lease,  and  afterwards  joined  in  a 
sale,  it  was  held,  that  though  the  power  was  by  this  stipulation  exceeded, 
yet  if  a  life  dropped  during  the  life-time  of  the  lessor,  the  purchaser  having 
notice  must  specifically  perform  the  covenant,  by  granting  a  new  lease  with 
Ae  saise  provision.    Taylor  y.  Stibbert,  %  Ves.  jnn.  437 ;  et  vide  posteai 

In  the  sane  ease  it  was  held,  that  general  notice  to  a  purchaser  that  there  Purchaser  of 
ire  leases,  wifl  amount  to  notice  of  all  their  contents.    The  same  law   leasehold  pro- 
has  preruled  from  the  reign  of  Charles  the  Second  dovm  to  the  present  pe-  perty,  presumed 
tiod;  $/ctUaUr.  Smith,  14Ves.4«6.  Finch  y.  Phtch,  15  ibid.  43.  350.  and   cognizant  iff 
Daniels  t.  Davison,  16  ibid.  249.  S.  C.  17  ibid.  433 ;  and  in  a  late  case  a   contents  of 
ftteem  contracting  to  purchase  leasehold  property,  was  held  to  contract  teases, 
with  aotiee  of  the  clauses  contained  in  the  lease ;  foi^he  treaty  of  purchase 
hehif  of  iMsehoU  property,  the  purchaser  must  be  deemed  to  have  general 
Mtlee  of  the  lease.    JValter   v.  Maunde,  1  Jac.  &  Walk.  181.     Similar 
doetrine  has  been  advanced  and  acted  on  by  Lord  Manners  in  Ireland,  who 
tend,  tbat  notlco  to  a  purchaser  of  a  lease  necessarily  implied  notice  of  all 
tfe  eovepanta  tn  It,  ami  that  if  a  person  be  specifically  informed  that  the 
•ttate  Is  IB  lease,  he  will  be  hemid  to  knew  all  the  contents  of  the  leases, 
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ed  a  purchaser  witfaoat  notice  of  that  fact^  but  ^ill  be  predunie<) 
cognizaut  thereof;  for  it  is  deemed  gross  neglect,  that  he  sought 
not  after  it. 
TitleunderwUl,       Thus(d),  where  B.  devised  to  J.  in  tail  male,  and  if  he  died 
cUs  given  by  it.  Without  issue  male,  to  Y.  m  tail  male,  but  subject  to  two  le- 
gacies of  500/.  and  1000/.  to  the  Drapers'  Company ;    and  Y. 
afterwards  levied  a  fine  to  the  use  of  him   and  his  heirs  (oii 
which  was  five  years  non^rlaim),  and  then  granted  a  rent-charge 
of  \OOLper  annum  to  S.  and  mortgaged  the  premises  to  L. ) 
the  Court  held  the  fine  and  non-claim  was  no  bar  to  the  lega- 
tees ;  for  Y.  having  no  title,  but  under  the  will,  it  was  implied 
[  ^72  ]       notice  to  all  purchasers  under  him. 
Title  through  So(e),  where  an  annuity  was  granted  to  A.  by  the  crown,  by 

reeH^igairLti  P^^^^^  issuable  out  of  the  Excise  upon  special  trust,  that  all 
Uwftieethgreof.  sQch  of  the  creditors  of  B.  as  would  come  in  zsithin  a  twehe- 

monthy  and  accept  a  share  of  this  annual  sum  proportionate 
to  their  debts,  should  have  the  same  assigned  to  them  ;  and  A. 
after  the  year,  assigned  part  thereof  by  instruments  which  pur- 
ported to  be  in  consideration  of  debts  due  and  owingt»from  B« 
but  were  in  truth  for  A.'s  own  debts,  and  the  assignees  had 
afterwards  assigned  the  same  over  to  others,  who  claimed,  as 
purchasers,  without  notice,'  for  full  and  valuable  consideration. 
It  was  held,  that  although  all  the  creditors  of  A.  did  not  come 
in  within  the  year,  yet  this  patent  was  in  trust  for  them,  and 
not  convertible  to  other  purposes ;    and  that  those  who  pur- 

(d)  Drapen*  Company  v.  Yardlyy         (e)  Dtmch  ▼.  Kent,  1  Vera.  260. 
it  af.  2  Vero.  G6t,  319. 


and  cannot  take  upon  himself  a  partial  knowledge.  Eyre  v.  DalpkiUy  2  Ball 
Sc  Bea.  SOl. 
ifoiiee  of  deed,  By  notice  of  a  deed  a  purchaser  will  not  only  be  deemed  to  have  notice 
notice  of  non-  of  its  contents,  bnt  ako  or  the  performance  or  non-performance  of  the  sti- 
perfurmanee  qf  pulatious  and  agreements  contained  in  that  deed ;  for  having  notice  of  the 
covenant  con-  covenants,  he  should  inquire  whether  they  have  been  satisfied,  or  remaia 
tained  in  it,         to  be'  executed.    Thus  no  claim  can  be  maintained  by  a  husband  under  his 

marriage  agreement,  while  the  terms  on  bis  part  are  not  fulfilled.    Milord 

T.  Miifordy  9  Ves.  87.  and  see  Basevi  v.  Serra^  14  ibid.  SkS*    And  thenSbre 

a  purchaser  from  him  of  the  subject  which  was  settled  on  the  part  of  the 

wife,  with  notice  of  the  deed,  will  be  bennd  by  the  same  equity  as  the 

husband  was  subject  to.    Harvey  v.  Aakley^  2  Sch.  &  Lef.  328,  cited. 

Notice  of  deedj       But  notice  of  deeds  is  not  notice  of  the  fraudulent  intent  of  those  deeds, 

not  notice  qf        other  than  as  against  the  persons  who  are  parties  to  the  fraud. .  CoUett  v. 

fnauL  Ward,  7  Vin.  Abr.  123. 

Trust  qf  at'  Neither  will  notice  of  a  deed  whereby  a  term  is  assigned  to  protect  the 

tendantterm  inheritance  from  incumbrances  generally,  be  notice  of  the  existence  of 
not  noiiee,  ear-  any  incumbrances,  yet,  if  in  an  assignment  it  be  declared  that  the  term  ia 
€ept,  when*  to  attend  the  inheritance  as  limited  or  settled  by  such  a  deed,  or  to  protect 

the  uses  of  such  a  settlement,  that  will  be  notice  of  the  deed  or  settlement, 
and  consequently  of  all  the  uses  declared  in  it;  and  the  purchaser  or 
mortgagee  will  be  bound  to  find  them  out  at  his  peril.  X  Col.  J  arid.  3S7« 
and  see  mUoughOy  v.  WUhughby,  i  T.  K.  763. 
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chased  of  the  assignees  of  A.  came  in  under  the  Letters  Patent, 
in  which  the  trust  was  mentioned^  and  ought  to  have  taken  no- 
tice of  it  at  their  peril  (o). 

.  And  subsequent  purchasers  also  are  taken  to  have  notice  Notice  to  $v!h- 
of  the  jcoDtents  of  a  deed  or  will,  if  they  must  claim  under  JJSmt,/'*'^" 
it(H)^  [  573  ] 

As  if  A.  makes  a  conveyance  to  B.  [reserving  to  himself  a]  Conveyance  to 

r  •        •         -i,  .    /•  I     1-     -  I  B,.wUhpower 

power  of  revocation  by  will,  and  afterwards  limits  other  uses ;  /or  a»  to  re- 
it  B.  dispose^  thereof  to  a  purchaser,  a  subsequent  purchaser  ^?j^*  ^'  ^ 
is  iQteqded  to  have  notice  of  the  will,  as  well  as  of  the  power  has  notice  c/ 
to  revoke;    for   no  title   can  be    made   to  a  purchaser,  but  -^••P^"'' 
by   the .  conveyance    which    contains  the    power  of  revoca- 
tion (/)  (i> 

But  in  the  case  of  Bovey  v.  Smith  (s),  a  will  was  not  suf-  Exceptum  m  to 
fiered  to  be  set  up,  as  presumptive  notice  to  defeat  a  transac-> 
tioD^  by  a  trust  therein  contained,  that  had  Jain  dormant  for 
many  years,  after  a  fine,  and  where  there  was  room  to  presume^ 
that  other  trusts  were  appointed.  In  that  case,  B.  the  mother 
of  A.  bemg  in  Holland,  and  having  a  separate  estate,  aboii|: 
forty  years  previous  to  the  time  of  filing  the  bill,  made  her  will 
ifk  Dutch,  and  thereby  devised  houses  tp  W.  her  husband's  son 
by  a  former  wife,  and  to  other  trustees,  in  trust  for  her  four 
daughters  and  their  children,  and  such  of  their  children  as 
should  be  alive  at  the  last,  and  afterwards  declared  the  trust  of ' 
all  her  estate,  thereby  undisposed  of,  to  be  for  her  and  her  heirs. 
The  trustees,  apprehending  that  the  devise  carried  the  inhe- 
ritance of  the  houses  to  the  daughters,  sold  such  inheritance,  in       [  574  ] 

(/)  Moore  ▼.  Btxnett^  2  Ch.  Ca.         {g)  1  Vera.  84.  144.    S.C,  2  Ch. 
f46.  Ca.  124. 


(0)  Of  constmcttTe  notice  by  exception  in  deeds,  see  commeDcenient  of 
preceding  note. 

(U)  Bat  a  person  affected  with  notice  will  have  the  benefit  of  tliewant 
pf  notice  by  hntennediate  parties,  postea,  645. 

(1)  From  the  rq>ort  it  appears  that  A.  made  a  conveyance  to  H.,  with    Case  tn  text  ex* 
power  of  revocation  by  will,  and  limited  other  uses ;  and  it  was  held,  that  pUaned* 

If  A.  dtiposed  of  the  premises  to  a  person  by  will,  anotlier  purchaser  subse> 
<|vent  (!•  e.  under  the  deed)  shoold  be  intended  to  have  notice  of  the  will, 
nil  well  as  of  the  power  to  revoke,  fur  that  this  was  notice  in  law  on  the 
principle,  that  where  a  purchaser  cannot  make  oat  a  title  but  by  a  deed 
which  leads  him  to  another  fuct,  he  shall  be  presumed  conusant  thereof; 
for  it  is  erassa  negUgentia  tliat  he  sought  not  after  it.  .  This  doctrine  has 
been  ai^nowledged  in  several  cases.-  In  Coppin  v.  Femyhonghy  postea,  684i, 
it  was  decided  tliat  a  mortgagee  will  be  bound  by  tliat  which  he  .might  have 
known  by  using  doe  diligence  ;  and  in  Pearson  v.  Morgan^  2  Hro.  C.  C.  388, 
it  was  argued  with  effect,  that  if  a  party  be  aware  of  a  deed  it  will  be 
sufficient;  whether  he  knows  of  the  contents  of  the  deed,  or  not,  it  will 
bind  him. 
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1658|  for  s  good  snd  Taluable  comideratioOi  and  diitriboted 
the  money,  arising  from  the  sale,  equally  amongst  them  (A). 
A*  was  privy  to  this  conveyance,  aiid  made  no  claim,  nor  pre- 
tended any  right  to  the  houses ;  a  fine  was  levied  of  them,  and 
five  years  afterwards  W.  the  trustee,  for  a  full  consideration, 
purchased  them  back  to  himself  and  his  heirs  (t).    Then  A. 
having  taken  advice  on  the  will,  and  conceiving  the  daughters 
took  only  an  estate  for  life,  exhibited  his  bill  against  S.  who  now 
stood  in  the  place  of  W.  the  trustee,  to  have  an  execution  of 
the  trust,  and  the  lands  decreed  to  him.     Two  decrees  had  been 
for  the  plaintiff. 
TUU  under  wiUy      Qne  point  argued  was  (ft),  that  it  was  impos^ble  anyone 
€onient$,  and  qf  should  come  at  the  land  without  having  notice  of  the  trust,  for 
JwSertw^ *'   *^y  "™"^^  purchase  under  the  will ;  and  ail  their  title  was  by 
Arg«.  the  will  by  which  their  trust  was  created,  and  every  man  that 

had  notice  of  the  will^  must,  at  his  peril,  take  notice  of  the 
[  575  ]     operation  and  construction  of  the  law  upon  it  (k).     But  die 


(A)  Bowy  V.  SmUhf   1  Vern.  84. 
144.     S.  C.  *t  Ch.  Ca.  194. 


(t)  Ibid. 
{k)  Ibid. 


PurchttMer  not 
pre$umed  to 
know  douhtfiU 
equities. 


JThethe^  title 
depending  on 
eettlementf  not 
framed  accord- 
ing to  rules  in 
equity  f  can  be 
approved* 


(K)  But  though  every  man  wiU  be  presnmed  to  be  acquainted  wfth  the 
common  law  of  Uie  realm,  yet  an  eminent  jadge  in  Chancery  has  in  effect 
said  that  he  woald  not  presume  the  subject  to  know  every  minnte  and  un- 
settled doctrine  in  equity,  or  bind  him  to  take  notice  of  an  equity  aristttr 
out  of  the  mere  construction  of  words  which  are  uncertain.  On  a  bill  filea 
to  alter  a  settlement  made  after  marriage,  pni*snant  to  articles  entered  into 
prior  to  the  marriage,  against  a  purchaser  for  valnable  consldemtioa  under 
tlie  settlement,  and  wi£  notice  of  the  articles  by  means  of  their  recital 
in  the  settlement,  Lord  Northtngton  observed,  that  the  argument  for  a 
construction  of  the  articles  whereby  the  vendor  would  have  had  a  lest 
estate  than  he  sold  to  tlie  purchaser,  supposed,  as  against  the  purchaser, 
that  the  subject  must  know  equity  as  well  as  law  ;  a  position  which  Lord 
Northington  found  no  case  to  warrant,  and  he  would  not  be  the  first  to 
make  one.  A  man  must  indeed,  take  notice  of  a  deed  on  which  an  equity, 
supported  by  precedents,  (the  justice  of  which  every  one  acknowledged) 
arose,  as  in  the  case  of  prior  incumbrances ;  but  not  the  mere  construction 
of  words,  which  are  uncertain  in  themselves,  and  the  meaning  of  which 
often  depends  upon  their  locality,  CordtreU  y.  MackriUf  i  Eden,  347 ;  and 
this  doctrine  of  Lord  Northington's  was,  in  a  recent  case,  cited  vritl^appro- 
bation  by  Sir  William  Grant,  M.  R.,  who  said  there  mav  be  snch  a  donbt* 
fnl  equity  that  a  purchaser  is  not  to  be  taken  to  know  what  will  be  the  de- 
cision of  the  court  thereon.  Parker  v.  Br/>oke^  9  Yea.  588.  and  see  Hetrdy 
T.  Reetesj  4  ibid.  466.  and  Matthews  v.  Jones^  %  Anstr.  506. 

Whether  a  purchaser  can  be  advised  to  accept  a  title  depending  oo 
a  settlement  made  in  pursuance  of  articles,  but  not  framed  according 
to  the  general  rules  of  equity,  is  still  a  matter  of  doubt,  see  Feame's 
P.  W;  315.  In  a  case  in  Atkyns*s  Rep.  (3d  vol.  293),  Lord  Hard- 
wicke  said,  if  articles  on  marriage,  are,  to  settle  an  estate  to  A.  ibr 
life,  then  to  his  wife  for  life,  with  remainder  to  the  heir  male  of  the 
body  of  A.,  it  is  taken  in  equity  to  be  in  strict  settlement,  and  to 
confer  on  A.  an  estate  for  Ufe  only,  and  \S  the  settlement  be  made  after 
marriage,  a  court  of  equity  wUl  rectify  the  settlement  by  the  articles ; 
but  this,  added  his  Lordship,  was  between  ^e  parties  to  the  articles 
and  settlement  and  their  representatives  and  mere  yoluifteers,  and  had  not 
been  carried  into  execution  againet  a  purchaser*  Vide  eUam,  PoweU  t.  Priee^ 
SP.Wros.  5S9;  and  lYarf  v.  Middlehurst,  3  Atk.  377.  the  same  noble 
Lord  in  a  subsequent  case,  {Senhouse  v.  Earl,  Amb.  353.)  drew  a  distinction 
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Loid  Keqwr  mi,  Uii*  was  ftn  iipplacatia«>  Bfter  one  and  thirty 
yean  poaacesiony  to  aSect  an  estate  with  a  trust,  notwithstanding 
a  release  and  fine,  and  that,  npon  a  aypposal  that  B.  bad  made 
■o  olber  a{>pointnieiit  (as  she  bad  power  to  do  by  th(»  deed),  and 
wliichf  after  90  long  a  possession,  it  ought  rather  to  be  pre«- 
anned  sbe  bad  done ;  and  also  upon  a  supposal  that  this  was  a 
Irae  copy  of  the  will.  This  was  only  a  translation ;  the  erigi''  ' 
oal  was  lost ;  the  difference  in  point  of  translation  between 
children  and  issue  was  nice,  and  the  question  was,  who  should 
suffer  ?  for  the  defendant  was  a  purchaser,  and  had  jpaid  e 
full  consideration,  aiul  was  here  to  be  affected  with  a  tiolionai 
notice  only ;  the  plaintiff  stood  bj  all  the  while  and  was  sileiit, 
and,  at  best,  passive  in  the  breach  of  trust*    That,  therefore, 


"•♦ 


b^^ggii  uicieDt  and  modern  artif leu  ef  this  sort,  sad  expressed  bis  rpinton 

to  be,  that  in  the  case  of  ancicot  articles  the  purchaser  should  not  be  dis-  ' 

turbedy  because  modem  methods  of  conveyancing  were  not  to  be  construed 

t»  effeet  ancieat  ootions  of  eqnity ;  bet  in  case  ^  notice  of  modem  artl<rles, 

lie  tboii|»ht  th€  couii  tmght  <o  carry  them  int9  execution  ixgainM  «  pvrchtLser, 

And  his  Lordship  migbt,  peiliaps,  have  been  induced  to  this  latter  conclusion 

hj  eoeeidefiiig,  tb«t  if  the  aiticles  be  necited  in  tlie  settlement  the  purchaser 

will  have  notice  of  tljem ;  and  then,  according  to  the  doctrine  in  the  text,  lie 

will  also  be  deemed  to  have  notice  of  the  constraction  of  eqnaty  tiiereon. 

But  we  have  sees  that  Loid  Northington's  opinion  inclined  to  the  aide  of  the 

Krchaser,  and  therefore  nothing  conclusive  can  be  pffinntid  of  the  qnestiou. 
I  the  wliole,  however,  it  seems  clear ;  that  a  coartof  equity  will  r.ot  force 
a  purchaser  to  take  a  title  depending  on  a  settlement,  not  framed  according 
to  the  general  rales  of  equity  ;  altliough  no  relief  might  be  granted  to  hts 
IpRJndioe  if  he  has  actually  purchased. 

But  notice  of  deeds,  whereon  arose  a  clear  equity  in  favour  of  a  JQdg-  Ctrntra^  tjfp^in 
laent  creditor,  Lord  Redesdale,  in  a  late  ca^e,  considered  to  be  notice  of  that  equUUi, 
cqaily,  eotwithstanding  the  purchaser  had  not  notice  of  the  particular  incum- 
brance. Thus  A.,  being  seised  of  Blackacre  in  fee,  and  of  Whiteaci^  for 
hft,  with  remainder  to  his  first  son  in  tail,  confessed  judgments,  and  settled 
Blackacre  in  consideration  of  a  re-settleoient,  bv  which  he  acquired  the  fee 
of  Vliiteacre. — Whiteacre,  it  was  held,  was  subject  (0  an  equity  to  dis- 
cocnmber  Blackacre.  And  this  eqiiity.  Lord  Redesdale  considered  bind- 
ing oe  the  parchaser  who  had  notice  ot  the  instruments ;  for,  said  bis  Lord- 
ahip,  the  rale  is  clear,  that  a  purchaser  takes,  subject  to  all  equities  to 
which  the  vendor  is  liable,  and  of  which  the  purchaser  has  notice.  Here 
the  purehaser  took  under  the  settlement,  without  which  he  had  no  title ; 
and  taking  with  notice  of  the  settlement,  he  had  notice  of  a  clear  equity 
against  the  estate:  namely,  that  whatever  incumbrances  might  affect  tlie 
estate  of  Blackacre,  were  to  be  made  good  out  the  estate  of  Whiteacre ; 
and  Uiis  estate  having  been  given  as  part  of  the  consideration  (br  tlie  set- 
tlemeBt  of  Blackaeve,  it  was  liable  to  that  equity  in.  the  hands  of  the  puiv 
.chaaer.  It  did  not  follow,  that  the  purchaser  had  notice  of  the  paiticular 
iacvrabrancey  b«it  he  had  notice  that  the  lands  of  Blackacre  were  to  be 
indcBUufied  oat  of  the  lands  of  Whiteacre,  against  any  incumbrance  which 
jMght  afiSect  lite  seme  lands.  The  equity  was  such,  that  every  purchaser 
■ader  the  lettlemaBt  must  be  deemed  to  have  notice  of  it ;  tor  it  was  a 
clear  rale,  fliat  a  man  could  not  claim  under  a  deed  and  iivoid  tlio  deed, 
be  most  submit  to  the  whole,  and  the  purchaser  liad  notice  of  every  thing 
«f  which  the  vendor  had  notice,  so  fiu*  a«  concerned  that  deed.  HamiUon 
▼.  ISoffUi  fi  Sch.  &  l^f,  Sl5,  But  Mr.  Sngden  appreliends,  with  good  rea- 
oon,  timt  this  case  carries  the  rule  much  further  than  is  warranted  by  either 
imociple  or  authority,  since  it  was  not  a  very  obvimu  equity,  tliat  White- 
acre  shoahi  dise&ciHnber  Blackacre  of  the  Judgment  debts.  See  antea, 
1^  655,  of  this  edit,  note  {Y\  for  the  general  grounds  whereon  the  parchaser 
ef  Whiteacre  was  fixed  with  notice. 
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though  it  was  hard  todismias  the  bill  after  two  decrees  for  the 
plaintiffy  yet  his  Lordship  was  not  satisfied  he  could  decree  it 
for  him,  and  the  bill  was  dismissed  (l). 
BidiMtice  (f         So;  likewise,  this  rule  admits  of  an  exception,  in  the  -case  of 

fPtfl  iff  wrf  fwtic€  1*    1     '  1 

o/  iu  cwtentM,   ^^  assignee  of  the  estate  of  a  testator^  under  an  assignment 
^^^iwi!f    *nade  by  the  executor  (J) ;  for  he  will  not,  in  favour  of  creditors 

or  residuary  legatees,  be  presumed  to  have  notice  of  what  is 
contained  in  the  will  of  the  devisor ;  because,  whoeTer  takes 
any  thing  from  an  executor,  must  always  do  it  with  notice  of 
a  will ;  and  therefore,  if  this  doctrine  of  the  will  being  notice 
to  the  assignee  was  to  prevail,  no  ]|l>erson  would  dare  to  pur- 
chasci  or  take  an  assignment  from  an  executor.  Besides,  it 
would  be  unreasbnable  that  a  purchaser  should  take  upon 
him  to  make  out  the  account,  as  to  the  quantum  of  the  debts 
or  assets,  when  be  is  not  entitled  to  have  the  vouchers  for  that 
purpose  (m), 
$i^He.  Thus,  where  M.  (m),  having  a  mortgage  of  3500/.  made  his 

will  in  1712,  and  devised  all  his  real  and  personal  estate,  not 
by  his  will  otherwise  disposed  of,  to  his  executors  in  trust,  in 
'  the  first  place  by  charging,  leasing,  or  selling  thereof,  or  of 
any  part  thereof,  to  raise  money  to  pay  hb  debts ;  and  then  to 
divide  what  should  remain,  after  payment  thereof,  in  equal 
proportions  between  his  five  children,  and  appointed  his  wife, 
his  eldest  son  I.  M.  and  another  person,  executors,  and  dieci^ 
£  577  ]  leaving  his  wjdow  and  five  children.  After  payment  of  all 
M/s  debts,  a  large  surplus  remained  to  be  divided.  I.  M.  hav- 
ing been  appointed,  in  1726,  receiver  of  all  ihe  rents  and  profits 
of  the  real  and  personal  estates  of  E.  procured  a  deed  to  be 


I 


0  S  Atk.  236.  subject,  Hardwkke  v.  Mynd^  1  Anstr. 

m)  Mead  v.  lA.Orreryt  3  Atk.  256.  109)  and  SmUh  ▼•  Atkerfy,  2  Ftpeein. 

July  I9thy  1745.     £t  vide  Ewer  v.  136,  where  a  pnichaser  tiaving  no- 

Corbettf  2P.  Wms.  148.    Burtingr*  tice  of  a  will,  was  decreed  to  pay 

SU^ardf  ibid.  150.  [£t  vide  on  same  the  legacies  given  by  it— £d.] 


jCos^  19  tejft  (I')  This  decree  of  dismissal  was  reversed  in  Dom*  Proc.  4th  Mar.  1692, 

9teMviedy  sed  xr.  Lor.  Jo.  275-6.  The  precise  points  inducing  the  reversal  do  not  ap- 
secus,  of  doc*  pear.  The  principle  stated  in  the  margin  of  the  text,  seems  to  be  in  unison 
lyjn^,  with  tiie  prior  determinations ;  and  tiierefore  we  may  conclude,  that  the 

^  judgment  of  reversal  turned  upon  other  points.    Lord  Redesdale,  how- 

ever, as  to  those  points,  treats  the  case  as  an  existing  authority,  in  Kennedy 
V.  Dalyy  1  Sch.  St  Lef.  379.  But  it  is  probable  that  his  Lordship  was  npt 
aware  of  the  reversal.  ^ 

Exeewt9r*s  (M)  There  would,  indeed,  be  great  inconvenience  in  obliging  a  fair  pur* 

poieer,  chaser  not  colluding  with  the  executor,  to  take  notice  of  the  trusts  of  the 

f  will,  when  both  the  law  and  the  testator  have  concurred  in  placing  tbe  sole 

right  of  absolute  disposition  in  such  executor.  The  extent  of  the  executor^s 
power  to  mortgage  or  sell  the  goods  and  chattels,  and  terms  for  years  of  his 
testator,  has  been  treated  of  in  a  former  page  and  note.  See  an  tea,  101 
to  105|  of  this  edition ;  and  see  also  the  two  succeeding  notes  (N)  and  (0> 
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nrnde,  to  which  the  other  executors  were  parties^  reciting,  that  MiMidv.Orrery* 
there  was  due  on  the  mortgage  9000/.  and  that  the  same  was 
the  proper  money  of  I.  M.  and  assigning  the  mortgage,  and  all 
doe  AereoDy  to  B.  his  heirs  and  assigns,  with  a  proviso  to  he 
void^  if  I.  M.  faithfully  accounted  with  B.  for  what  he  should 
Teceive  from  the- estate  of  E.  I.  M.  afterwards  died  mtestate, 
without  accounting  with  B.  and  greatly  indebted  to  the  estate 
pf  £.  A  hill  was  then  filed  by  the  plaintiffs,  two  pf  the  chil- 
dren of  M.  against  the  defendants,  the  representatives  of  £.  to 
account  for  what  they  had  received  on  the  mortgage,  and  to  de- 
liver up  the  deeds  and  writings  relative  thereto  ;  and  one  ques- 
tion was,  whether  the  plaintiffs,  as  residuary  legatees  of  M. 
were  eQtitled  to  be  relieved  against  the  assignment  of  the  mortr 
gage,  and  to  have  an  account ;  or,  whether  the  representatives 
of  E.  were  entitled  to  retain  the  assignment  i  And  this 
turned  upon  the  point,  whether  the  ^signees  of  the  mortgage 
were  to  be  considered  as  having  notice  of  the  trust  for  the  be- 
nefit of  younger  children  i  And  the  Court  held,  the  bare 
point  of  notice  of  the  will,  in  this  case,  was  not  suffi-.  [  578  j 
cient  (N)« 

So  (n),  where  an  executor  assigned  over  a  mortage  term  of  Testator'B  term 
his  testator  to  A.  as  a  satisfaction  of  a  debt  due  to  A.  from  Ha^xectuJ^i 
himself;  it  was  obiected,  in  favour  of  the  daughters  of  the  debt,  not  qf  U- 

LA-  J  •  ^.1  .    ^.\  ^  9eif  notice  that 

testator^  who  were  creditors  under  a  mamage  settlement,  that  term  iroj  oMfto. 
the  assignees  took  this  assignment  with  notice  that  it  was  the 
testamentary  assets  of  the  testator.      But  the  Court  held  the 
alienation  to  be  good  (o). 

(s)  Nugent  ▼.  Gifford^  1  Atk.  463.      Stonard^  t  P.  Wins.  ISO.    [Baniard.  • 

1738.    S.  C.   2  Ves.  269.     Ewer  v.      78.  2  Atk.  41.  3  Atk.  235.— £4.] 
CmUHf  %  P.  Wms.  149.    Bwrting  v. 


(N)  This  and  tlie 
t|ci|1ar  circumstances, 
contained  in  Mead  v.  1 

in  BoBuy  t^  Bidgitrdy  l,Coz^  145 ;  £f.  C.  2  Bro.  C.C.  433.  4  ibid.  130. 136.  nidice  rf  debi$ 
7  Ve^.  167,  ^^  1^  '^^^- 1^^»  ^'^** »  ^^  in  *  ?"<>"■  c*»«>  Crane  v.  Drake^  unpaid. 
2T^ni*6l6,  relief  had  actually  been  granted  to  a  creditor  against  a  nur- 
chater,  of  part  of  the  testator's  assets  from  an  execntor,  the  purchaser  hav- 
ing allowed  the  executor's  private  debt  out  of  the  purchase-money,  and 
having  had  express  notice  that  the  creditor's  debt  was  unpaid,  tlian  which. 
Lord  Alvanley  said»  there  could  not  be  a  stronger  iustance  of  a  devastavit, 
Aadrew  t.  Wrigleyy  4  Bro.  C.  C.  137.  See  also  the  next  note. 

(O)  It  was,  indeed,  held  by  Lord  Mansfield,  in  one  case,  {Whale  v.  Boothy  Bona  testato* 
4T.  K.  625.  n.  a),  that  such  was  the  power  of  an  executor,  that  although  ris,  not  liable 
it  was  apparent  on  the  face  of  the  transaction,  that  he  was  about  to  apply  to  fi.  fa.  againai 
the  assets  to  a  purpose  foreign  to  the  will^  yet  a  person  with  that  know-  executor, 
ledge  was  justified  in  dealing  with  him,  upon  the  supposition  that  all  tlie 
debts  were  paid,  or  that  the  testator's  estate  was,  or  might  be  indebted  to 
the  executor  to  that  amount.    In  the  case  before  him,  his  Lordship  accord- 
ingly held,  that  where  a  creditor  under  a  writ  of  Jl,  /a.,  takes  in  execution 
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€AF«  xir. 


or  notics 


executor  wUk 
notice  qfun$a* 
tUfied  debt  J 
«0M  againit 
credUors  (iifi). 


But  if  aucb  purcliasary  from  an  executor^  bath  expreM  notiet 
of  a  debt  due  from  the  testator  still  unsatisfied,  and  there  be 
a  contrivance  between  him  and  the  executor  to  defeat  a  juat 
debt,  such  a  transaction  will  be  void  against  creditors,  and  the 
assignee  will  be  held  liable. 

llius,  where  H.  (o),  being  indebted  to  C.  on  bond,  died  po»- 


(nn)  [Et  vide  S.  L.  PofHt  v. 
Hoskins,  Gilb.  Eq.  Ca.  IIS.— JSd.] 

(o)  Cnou  V.  Drtke,  S  Vem.  616. 
Note,  Lord  Hardwicke  admitted  the 


principle  of  this  case,  bat  doubted 
whether  the  facts  warranted  the  ap- 
plicatioa  of  it.  Vide  le  Yes.  469.  (F) 


ftami  propria  aod  bona  tettatoris  vetted  in  his  debtor,  knowing  (hem  to  be  inch, 
the  execution  will  be  valid,  on  the  ground  that  the  executor  joined  in  the 
bill  of  sale,  which  his  Lordship  considered  tantamount  to  a  eonveyance. 
Whide  V.  Bootky  ubi  supra.  The  full  extent  of  this  doctrine^  Lord  Eldoo 
has  expressed  himselr  not  prepared  to  follow.  M'Leod  v.  Drumnumdj 
14  Yes.  353.  S.  C.  If  ibid.  170.  And  in  a  case  decided  snbicqueiitly  to 
that  of  Whale  v.  Booth,  Lord  Kenyon,  C.  J.,  and  Ashhurst  and  Oroee,  Js., 
against  Bnller,  J.,  decided  that  bona  iestatorie  could  not  be  taken  in  exe- 
ctttion  under  ajf.  /«.,  in  sattsfactioo  of  the  execnior't  private  debt*  F«rr 
V.  Newman,  4T.  R.  621. 
Nugent  V.  Gif'  The  case  of  Nugent  v.  Gt^ord  is  very  shortly  stated  in  1  Atk.  463,  from 
ford,  re-Mtuted.    which  the  text  is  taken.    It  appears  from  the  Register's  Book  1738,  B.  117. 

see  also  17  Yes.  163,  that  it  was  not  a  specific  devise  of  a  term,  but  that 
the  term  formed  part  of  the  general  assets  of  the  testator.  The  term  was 
vested  in  trustees  for  Sir  Richard  Billing,  who  had,  by  his  will,  given  several 
specific  legacies,  and  made  his  natural  son  executor  and  residuary  legatee. 
Two  years  after  Sir  Richard's  death,  the  son  became  indebted  to  one  of  the 
trustees  of  the  term,  and  assigned  the  same  to  him  as  a  security  for  the 
debt.  And  the  Master  of  the  Rolls,  in  the  case  of  Andrew  v.  WrigUy^ 
4Bro.  C.  C.  136,  said,  he  coold  lawfully  do  so,  inasmuch  a«  be  was  exe- 
cutor ;  and  his  Honour  admitted,  that  it  was  not  incumbent  on  a  purchaser 
from  an  executor  and  residuary  legatee,  to  enquire  whether  the  debts  were 
paid ;  in  fiict,  that  mere  notice  of  the  will  did  not  oblige  the  purchaser  ta 
enquire  after  the  trusts  of  the  will.  But  it  must  be  observed,  that  no  case 
has  decided  that  an  executor  can  sell  or  mortgage  a  term  specifically  da* 
vHed,  for  his  own  debt.  Indeed,  it  appears  to  have  been  expressly  ad- 
judged, in  the  case  of  Scott  v.  TyUr,  2  Dick.  794,  that  if  an  executor 
'  pledge  bonds,  specifically  bequeathed,  tor  a  debt  contracted  by  himself  on 

his  own  account,  after  the  testator's  death,  the  pawnees  will  be  ordered  to 
deliver  them  up  for  the  benefit  of  the  specific  legatee ;  although  three  or 
four  years  might  have  elapsed  between  the  death  of  the  testator  and  the 
mortgage  transaction. 

The  cases  on  this  head  have  already  been  investigated^  see  antea,  101 
to  105,  of  this  edit.  The  result  of  them  appears  1o  be,  that  if  a  purchaser 
or  mortgagee  advances  money  to  an  executor,  (even  though  the  executor 
be  also  residuary  legatee,)  for  purposes  which  be  knows  to  be  foreign  to 
the  will,  or  if  he  ta&es  as  a  security  fbr  the  executor'^  private  debt  part  of 
the  testator's  assets,  he  does  it  at  his  own  risk,  and  is  liable  to  a  suit  for 
relief  on^  bill  filed  either  by  a  creditor,  or  by  a  pecuniary,  specific,  or  re- 
siduary legatee,  if  such  legatee  pursue  his  remedy  within  a  reasonable 
time*  If  3ie  executor  be  also  specific  legatee,  a  mortgage  from  him  of  the 
specific  legacy  for  satisfaction  of  his  private  debt  will  be  good,  unless  it  can 
be  shewn  that  the  mortgacee  knew  there  were  debts  unpaid.  Taylor  v. 
Hawkins^  8  Yes.  !ir09.    See  also,  antea,  101  to  105,  of  this  edition. 

(P)  This  is  not  exactly  correct.  Lord  Hardv^icke  said,  that  his  deter- 
mination in  Nugent  v.  Giffbrd  was  grounded  on  a  case  in  Lord  Cowper*s 
time,  [CrajM  v.  Drake'] ;  but  he  was  not  satisfied  in  Nugent  v.  Giffbrd^ 
that  tliere  was  sufficient  evidence  to  come  up  to  the  around  of  Lord 
Cowper's  determination,  the  principle  of  that  decree  turning  on  the  con- 
trivance which  appeared  between  the  executor  and  assignee  of  the  mort- 
gage to  make  a  decustatit.    His  Lordship  therefore  admitted  the  principle 


BentU  of  eases. 


Author's  note 
sorrtcttd* 
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of  a  great  peraonal  estate,  and  made  W.  executor  and  .  [  579  ] 
devisee,  who  wasted  the  estate ;  D.  having  natiee  of  C/s  debt, 
bought  a  leasehold  estate  of  W.  by  discounting  200/.  dae  from 
H.y  550/.  dae  from  W.,  and  bj  payment  of  150^.  in  money : 
on  a  bill  filed  by  C.  to  have  satbfaction  for  bis  debt  out  of  the 
leasehold  estate,  being  part  of  H.'s  assets,  the  question  was, 
whether  this  was  a  good  sale  to  bind  a  creditor  ?  And  it  was 
held  it  was  not,  for  D.  was  a  party  consenting  to,  and  con- 
triving, a  deeaUavii. 


So  Q»),  wbere  the  devisee  of  an  estate,  in  trust  for  payment  N9  pr^t 
of  debts,  mortgaged  the  estates  to  one  of  the  creditors,  with  ^^^1/^!^^!^ 
notice;  and  the  question  was,  whether  such  creditor  should  gagttwUhw^ 
retain  it  by  way  of  security  for  his  own  debt,  as  well  as  for  the 
oM  debt,  as  for  the  money  lately  advanced  ?    The  Chancellor 
was  of  opinion,  that,  though  the  general  rule  was,  that  a  par* 
chaser  or  mortgagee  need  not  see  to  the  application  of  the 
money,  where  there  was  no  schedule  of  the  debts,  yet  this  rule 
vras  never  carried  so  far,  as  to  put  it  in  the  power  of  the  devisee 
in  trust,  or  of  the  heir  at  law,  who  in  equity  was  considered  as 
a  trustee,  to  favour  one  creditor,  which  would  be  the  conse- 
quence if  this  was  allowed.     Such  creditor,  as  to  his  old  debt,      £  580  ] 
could  not  be  put  into  a  better  condition  by  taking  the  mortgage, 
but  must  come  in,  pari  passu,  with  the  rest  of  the  creditors ;  « 

for  the  estate  was  a  security  in  the  hands  of  the  trustee  before, 
and  such  mortgage  only  operated  to  change  the  course,  which 
the  court  would  not  suffer  the  trustee  to  do,  considering  the 
giving  preference  to  one  creditor,  as  a  fraud,  which  the  court 
would  not  allow. 

If  a  deed,  by  which  a  prior  charge  is  made  upon  an  estate,  be  SeHktmini  m- 
delivered,  among  other  papers  relating  to  the  tide  thereof,  to  an  ^^7a^  ^^^ 

cktutr  rfcfiiiftf 
{p)  likeU  ▼.  Beane,  1  Ves.  S15.   [5.  C.  1  Dick.  13f,  et  antea,  ttS,  of  to  lunt  n»tU€ 
tins  cditiOTi.->£4(.]  ^  U. 


•f  Craw  T.  Drake f  bat  doabted  whether  the  fhcts  in  Ntignd  ▼.  G^fwrd 
tame  np  to  it— It  is,  however,  worthy  of  observation,  tl»t  as  to  the  prim* 
dple  or  ftand  and  eontrivance  between  the  executor  and  mortgagee,  which 
the  conrt  is  said  to  have  gooe  npon  in  the  case  of  Cnme  t.  Drolte,  no  men- 
tion of  snch  frand  or  colinsion  is  made  in  the  statement  of  the  case  in  the 
Agister  Boole,  nor  is  it  even  charged  by  the  plaintiff  in  his  btU,  Reg.  Lib. 
1707,  A.  fo.  456.  The  case,  as  Lord  Hardwicke  admits  in  anotlier  pEace, 
(JacomI  V.  Hiirwsotf,  S  Ves.  t69.),  is  shortly  reported  in  Vernon,  and 
groonded  on  notice  to  the  parcliaser  of  the  particiuar  debt  doe  Iwfore  his 
porcliase.  The  law,  however,  as  it  now  stands,  is  anderstood  to  be  dif- 
ferent. Tliere  most  be  Arand  and  colinsion,  either  express  or  implied,  be- 
tween tiie  BMirtgagee  and  executor,  over  and  above  actual  notice  of  an 
nnsatisfied  debt  due,  and  then,  npon  the  known  principle  of  the  court,  the 
purchaser  or  mortgagee  will  be  bound.  See  fVhdlejr.  Booihy  ubi  supra,  p.  569, 
#f  this  edition,  n.  (O).  t  Dick.  725,  and  1  Dorr.  475. 


SP^ 


CAP.  xiv; 


OF   NOTICE 


[581] 

4*  'puTchauB 
wUh  notice  <^ 
settlement^ 
fohereby  vendor 
was  tenant  for 
Uf^9  <otd  eella  to 
B,  without  no- 
tiee^  ft.  ehaU 
hold;  but  A. 
shaU  account 
for  purchoM' 
money  with  in* 
fereet  (o)/ 


PwKhaurhltv^ 
ing^  notice  of 
settlement^muet 
enquire  whether 
it  be  voluntary 
or  made  in  pw' 
suance  of  ar^ 
ticleo. 

Old  writinge  in 
box,  no  notice  of 
their  contents. 


.  intended  puFchaner,  and  it  be  proved  tbat  a  settlement  among, 
those  writings  is  qecessary  to  tjie  vendor's  title,  the  vendee  will 
h^  deemed  to  have  notice  of  it,  and  be  accountable  to  the 
claimants  under  the  settlement  for  the  money  he  receives  on  a 
resale  (q). 

Thus,  where  the  plaintiflF's  father  and  mother  sold  an  estate 
to  C.  and  his  heirs,  which,  pursuant  to  an  agreement  made  oa 
tlieir  marriage  (r),  had  been  settled  on  the  plaintiflF's  father  for 
life,  part  on  the  mother  for  her  jointure,  remainder  of  the  whole 
on  the  first  and  other  sons  in -tail  male ;  and  the  conveyance  was 
made  by  deed  and  fine.  C.  upon  his  purchase,  took  in  a  mort<r 
gage-term,  which  was  prior  to  the  settlement,  entered  and  after- 
ward3  sold  the  estate  to  H.  and  J.  It  appearing,  by  t^e  proofs 
in  the  cause,  that  C.  the  first  purchaser,  had  notice  of  the  settle- 
tnent,  and  that  the  same,  amongst  other  writings,  were  delivered 
to  him,  the  court  decreed,  that  C.  should  account  for  the  consi-? 
deration  money,  for  which  he  sold  the  estate,  with  iqterest  from 
the  decease  of  thp  plaintiff 's  father  and  mother  (e)  thereout, 
discounting  wh^t  was  di|e  on  (be  iportgage  made  prior  to  the 
settlement  (s). 

And  if  it  doth  not  appear^  upon  the  face  of  suph  settlement, 
whether  it  be  voluntary,  or  pn  articles  before  marriage  {$),  and, 
in  consequence^  whether  to  be  considered  as  binding  against 
creditors  or  not,  that  will  not  alter  the  case  ;  for  the  purchaser^ 


(q)  Vide  1  Ves.  435.  Letters  and 
writings  were  in  the  possession  of  a 
party,  but  in  a  box  supposed  to  con- 
tain nothing  but  old  writings.— Such 
party  held  not  to  have  notice  of  the 


■    ■ 

contents  on  application  for  a  bill  of 
review,  founded  on  these  letters. 
[Et  vide  postea,  588,  n.  ((/). — Ed,] 

(r)  Ferrers  v.  Cherry,  t  Vem.  344. 

(a)  Ibid. 


Purchaser -wiih 
notice  from  one 
without  notice, 
sheltered  under 
first  purchase. 


PhUUpsv.Redr 
hiU,  over-nded. 


(Q)  So  ip  Merlins  v.  JolUffe,  Arab.  513,  it  was  said,  that  if  one  affected 
with  notice  conveys  to  another  iif ithont  notice,  the  assignee,  in  case  he  has 
the  legal  estate,  shall  protect  himself  agamst  prior  incumbrances :  so  vice 
versa,  if  an  incumbrancer  without  notice  assigns  to  one  who  has  notice 
yet  the  assignee  may  protect  himself;  and  the  reason  is,  to  prevent  a  stag- 
nation of  property.  And  in  Lowther  v.  Carlton,  2  Atk.  24«,  S,  C.  2  Eq. 
Ca.  Abr.  685,  pi.  10.  Ca.  Temp.  Talb.  107.  Barnard.  358 ;  it  was  held,  that 
a  purchaser  with  notice  himself  from  a  person  who  bought  without  notice 
may  shelter  himself  under  the  first  purchase,  vide  etiam  Toth.  284.  These 
cases  must  be  considered  as  over-ruling  Phillips  v.  RedhUl,  i  Vem.  160, 
cited.  In  that  case,  a  tenant  for  life  sold  as  a  tenant  in  fee,  and  tli^  very 
settlement  at  the  time  of  the  purchase  was  delivered  to  the  purchaser 
himself;  yet  tlie  court  would  n^t  affect  the  purchaser  with  the  pre« 
sumptive  notice,  but  dismissed  the  bill. 

(K)  Mother  only.    Reg.  lib.  1699,  A.  fol.  553. 

(S)  And  paying  the  plaintiff   bis  costs,  including  what  costs  be  might 
have  paid  two  other  defendants.    Keg,  lib.  1699,  A.  fol.  563. 


EXPRESS   AND   IMPLIED. 


67^ 


Mving  notice  of  the  deed,  must,  at  his  peril,  purchase,  and  be 

bound  by  the  effect  of  it  (t).  [  562  ] 

But,  in  the  last  case,  the  bill  was  dismissed  as  to  H.  and  I.,  ^JSiJl  *^fe 
who  were  made  defendants,  they  having  pleaded  that  they  were  wUhtmi  u. 
purchasers  without  notice,  and  the  plaintiff  not  being  able  to 
pD?e  any  notice  against  them,  there  being  no  foundation  to 
presume  knowledge  of  the  settlement,  C.  being  able  to  make  d 
good  title  without  it. 

The  adherence  to  this  rule  of  equity  (u)  is  so  strict,  that.  Notice  pretum^ 
dihougfa  there  be  no  positive  notice  (Contained  in  a  purchasd  ^^J2^  exiH^ 
deed,  yet  if  there  be  words  therein,  froiti  which  the  existence  of  etue  of  prior. 
a  prior  incumbrance  must  necessarily  be  implied,  it  will  be  suf« 
fideot  to  charge  a  purchaser.    Thus,  where  a  creditor  by  jiidg- 
ment,  in  1698^  for  600/.  came  to  an  account  with  the  conusor  in 

the  year  1707,  and  settled  the  remainder  due  upoii  the  judg-  ^        V 

ment  at  420/.  and  took  a  mortgage  in  fee  for  that  sum,  as  A 
collateral  security  to  the  judgment  (t)',  and  one  S.,  an  attorney, 
in  1716,  took  an  assignment  of*  this  mortgage,  in  which  there 
was  a  recital,  that  90/.  of  the  consideration  of  the  assignment^ 
was  then  the  full  worth  of  the  estate*  S.  was  likewise  in  possea- 
aon  of  another  mortgage  made  in  1688>  upoii  the  same  estatcy  [  583  } 
as  was  subject  to  the  judgment  in  1698,  and  the  mortgage  in 
1707.  It  was  resolved  S.  should  not  be  allowed  to  tack  the 
two  mortgages  together,  so  as  to  defeat  the  intermediate  incum- 
brances between  the  years  1688  and  l698  ;  and  yet  the  mort- 
gage in  1707  should  have  relation  back  to  the  judgment  in  1698, 

{t)  Morrett  v.  Paske,  2  Atk.  54.  Vide  1  Atk.  490,  491. 

— —  -  -—^ 

(T)  And  the  reason  is,  that  the  titles  of  other  men  oaght  not  to  be    Oise  m  text  d«« 
tnken  by  creating  a  title,  vested  in  a  third  person,  through  his  own  folly,    nied  to  be  law* 
The  setUement  after  maniage  did  not  recite  the  previous  agreement,  but  it   Sed  secas 
vu  held,  that  the  party  oaght  to  have  gone  to  the  wife's  relations.    See   nunc. 
Bien  j.  MiU^  13  Yes.  Ifl.    In  Senhouse  y.  Ear  If  Amb.  289,  Lord  Hard- 
wieke  u  reported  to  have  said,  <'  As  to  the  case  of  Fertere  v.  Cherry,  the 
KDOTlu  has  mistaken  the  state  of  the  case.    I  am  inclined  to  think  it  was 
len  uncertain  on  the  face  of  the  settlement,  whether  14  was  made  before 
narriage  or  not,  I  deny  the  authority  of  that  case."    In  reference  to  the 
ucertatnty  of  the  settlement  whether  it  was  voluntary  or .  not,  it  is  stated 
io  Ri^.  lib.  1699,  A.  fol.  553,  that  the  settlement  was  executed  after  mar- 
riage in  pursuance  of  articles  made  and  executed  before  marriage,  clearly 
■hewing  that  the  settlement  was  not  voluntary ;  and  that  his  Lordiship  was 
nista^en  in  this  point    His  Lordship  also  appears  to  have  recalled  his  de- 
aial  of  the  case,  oy  acknowledging  it  in  Meiitns  y.JoUiffe,  Amb.  311,  where- 
he  most  be  understood  to  have  said,  that  although  the  case'of  J'Vrrer*  v. 
Ckary  went  a  great  way,  yet  it  was  implied  notice.    It  is  also  within  the 
spirit  and  meaniBg  of  the  rule  for  which  the  learned  author  adduced  it  as 
an  example,  namely,  that  where  a  purchaser  eannot  make  out  a  title  but 
by  a  deed  which  leads  him  to  another  fact,  he  shall  be  presumed  to.be  ac 
ynainted  with  that  fact     Lord  Erskine  too  cites  it  as  an  existing  anthoiity 
in  Hicni  V.  dftfl,  ubl  supra. 

(V)  That  notice  of  a  deed  leading  to  a  fact,  is  notice  of  that  fact« 
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recited^  being  in  the  hands  of  a  family,  is  not  a  suflScient  evi- 
dence of  notice  to  affect  them,  if  the  claim  under  a  settlement; 
which  might  be  made  by  an  apparent  owner  without  looking 
into  the  deeds;  fof  in  each  case  something  farther  must  be 
shewn.  So^  where  there  were  father,  mother,  and  son,  and  the 
father  settled  an  estate  on  himself  for  life,  then  to  his  wife  for 
her  jointure,  and  on  her  death,  to  the  sons  of  the  marriage  (x)  ; 
nnder  which  settlement,  the  wife  and  son  insisted  on  being  pur** 
chasers  for  a  valuable  consideration,  without  notice.  Notice  of 
a  prior  charge  was  proved  against  the  father,  by  recitals  on  his 
own  conveyances,  and  in  part-  by  his  own  admission  ;  but,  as  to 
the  wife  and  son,  there  was  no  proof,  but  from  the  deeds  beii^ 
in  the  hands  of  the  family,  which  was  held  not  sufficient  to 
affect  them  with  notice  ;  because  such  settlement  might  have 
been  made  by  an  apparent  aamer  without  the  deeds  having  been 
looked  into. 

And  whatever  is  sufiScient  to  put  the  party  cfaai^d  with 

(x)  fVhUJUld  V.  Fauaeet,  1  Ves.  347. 


(Y)  This  is  the  general  mle.  The  preceding  note  bat  one  will  ibmisli  an 
apt  example  of  tne  manner  of  its  application.  It  was  acknowledged  in 
Daniels  v.  Davieon,  16  Ves.  249.  S,  C.  17  ib.  433,  and  has  been  imirohnl^ 
acted  on  as  the  very  basis  of  constructive  notice..  In  Douglass  v.  fVhitrongf 
cited  16  Ves.  $34,  it  was  settled,  that  if  a  person,  purchasing  wherie  there 
is  a  tenant,  neglects  to  enquire  into  the  nature  of  the  estate  and  tide 
of  such  tenant,  he  roust  take  subject  to  snch  rights  as  the  tenant  may 
have.  The  same  low  was  acknowledged  by  Lord  Redesdale,  in  the  House 
t>f  Lords,  in  Af<K»r«  v.  AiaJtc€,  4  Dow.  P.  Kep.  245.  On  this  principle  k 
was  determined  in  Daniels  v.  Davison,  ubi  supra,  that  tlie  possession 
of  the  tenant  will  be  notice  to  a  purchaser  of  the  actual  interest  he 
may  have  either  as  tenant  or  otherwise;  and  therefore  where  tte're  was 
a  lessee,  who,  by  his  original  agreement^  had  iCn  option  of  purchasing  the 
estate  at  certain  periods;  and  the  tenant,  before  his  .death,  declared  his 
intention  of  purchasing  the  estate,  he  was  held  to  be  the  owner  of  the  pro- 
perty ab  initio  from  the  date  of  the  lease  for  the  benefit  of  his  heir  at  law* 
the  price  to  be  paid  by  his  executor ;  and  specific  performance  was  conse- 
quently decreed  iii  favour  of  the  tenant  against  the  seller  and  second  pur- 
chaser, who  knew  of  the  possession  of  such  tenant, — the  seller  and  second 
purchaser  being  left  to  settle  their  rights  between  themselves.  17  Ves. 
433. 

In  Taylor  v.  Stibbert,  S  Ves.  jun.  440,  Lord  Rosslyn  states  the^  rule  thus  !~^ 
^<  I  dave  no  difficulty  to  lay  down,  and  am  well 'warranted  by  authority, 
and  strongly  founded  in  reason,  tliat  whoever  purchased  an  estate  from  the 
owner,  knowing  it  to  be  in  the  possession  of  tenants,  is  bound  to  en- 
quire into  the  estates  those  tenants  have.  It  has  been  determined,  that  af 
purchaser  being  told  particular  parts  of  the  estate  were  in  poissession  of  a 
tenant,  without  any  information  as  to  his  interest,  ;and  taking  for  granted, 
it  was  only  from  year  to  year,  was  bound  by  the  lease  thai  tenant  had ; 
which  ^as  a  surprise  upon  him.  That  was  rightly  determined  ;  for  it  was' 
sufficient  to  put  the  purchaser  upon  enquiry,  that  he  was  informed  the 
estate  was  not  in  the  act'nal  possession  of  the  person  with  whom  he  con- 
tracted ;  that  he  could  not  transfer  the  ownership  and  possession  at  the 
,8ame  time ;  and  that  there  were  interests,  as  to  the  extent  and  terms  of 
which  it  vras  his  duty  to  inquire."  So,  in  a  later  case  it  was  held,  that  tlie 
possession  of  a  tenant  will  be  notice  to  a'  purchaser  of  the  whole  actoaf 
interest  he  may  have  in  the  estate ;  and,  consequently,  of  a  right  to  thd 


nodes  opoo  an  enquirj^  is  good  notice  in  equity  (y) :  thus^  wherii 

infants,  entitled  to  an  estate,  found  a  person  in  possession  then,       [  586  j 

(y)  Smitk  V.  JLov,  l  Atk.  489. 


timber  on  the  estate,  although  isndi  right  accnipd  by  a  title  posterior  to 
that  OB  which  his  possession  was  gronndcd.    Alien  v.  Anthony,  1  Meriv. 

The  cooclnsioii  from  these  cases  is,  that  a  purchaser  cannot  be  advised  to  PtaeiieHi 
complete  a  contract  fot  an  estate  not  in  the  seller's  own  occupation,  with- 
oot  a  commumcation  with  the  tenants,  to  ascertain  what  their  interests 
really  are. 

Hot  althotigh  notice  of  a  tenancy,  will  be  constructive  notice  of  the  title  of  Tenant^i  po^ 
the  tenant,  yet  it  seems  tliat  if  the  tenant,  in  conjunction  with  his  landlord,  mm>m  ««<  fio« 
create  any  equitable  claim  on  the  legal  estate  of  the  lease  in  favour  of  a   '*^*  ofeqmtabm 
third  person,  the  pnrchasei- will  not  be  boand  to  notice  it  from  the  mere   contract,  if  not 
circnmstance  of  tne  tenant's  possession.    The  case  supporting  this  position  prodwced  on  en* 
is  that  of  Cr<tfton  t.  Omuby,  3  Sell.  Sc  JJtT,  583,  before  Lord   Redesdale,   9«i^y* 
which  requires  to  be  shortly  stated  to  enable  tiie  reader  to  apply  his  Lord- 
ship's observations  to  the  point  proposed.    On^  Crofton,  a  lessee  for  lives^ 
4m  his  marriage,  procured  a  promise  from  his  landlord  (by  letter)  to  change 
the  then  only  existing  life  of  bis  leaae  fol*  th'e  lite  of  his  intended  wife.    A 
•ettlenent  was  then  made,  whereby  tliis  equitable  interest  was  settled  on 
his  wife  for  her  life  provided  she  survived  bimi    The  marriage  was  had 
withoat  any  actual  alteratioti  having  taken  place ;  and  afterwards  the  land- 
lori  dying,  his  property  Was  sold,  and  tlie  premises  (Comprised  in  the  leaso 
purchased. by  the  defendant,  With  divers  other  leasesi    In  the  rent-roll  de* 
bvered  to  th6  defendant,  it  was  stated  in  a  column  opposite  to  the  name  of 
the  farm  in  qnestion,  that  the  legal  snbsistlng  lease  was  made  in  1734,  for 
three  lives,  of  which,  one  only,  A.  was  in  existence,  apd  in  another  column 
of  observations  these  words  were  added,  *'  The  present  Earl  of  Atran  (the 
landlord)  exchanged  the  life  of  A.  for  the  life  of  £.  C.  wife  to  said  Crof- 
ton (the  lessee)  on  the  8th  of  August,  1782/'    On  this  evidence  it  was  de- 
creed, that  the  purchaser  had  sufficient  notice  of  the  promise  by  the  Earl 
of  Arran,  to  change  the  lives  as  above  stated  ;  and  he  was  consequently  de^ 
creed  to  peribrm  the  agreement  in  specie.    In  the  course  of  his  judgment^ 
Lord  Rccicsdale  observed : — ^  If  one  purchases,  knowing  that  another  person 
is  in  posses«ion,  he  must  know  that  the  perfion  so  in  possession  has  some 
interest,  and  he  is  bound  to  enquire  what  is  his  interest :  if  upon  such 
enquiry,  he  is  deceived  (as,  for  instance,  if  in  the  present  case  the  lease  of 
1754,  had  been  produced  to  the  purcliaser,  as  that  under  which  the  lesseO 
held),  I  do  not  think  the  purchaser  Would  be  bound  by  any  equitable  con^ 
tracts  nnlesM  the  terms  of  the  actual  conveyance  had  qualified  tliat ;  and  the 
reason  is,  that  the  ordinary  means  whereby  the  term  of  an  estate  id  ascer- 
tained, is  by  production  of  the  counterpart  of  the  tenant's  leases,  and  here 
die  counterpart  of  the  leases  would  have  warranted  the  allegation,  and  it 
would  be  too  much  to  expect  the  purchaser  to  go  to  enquire  of  each  of  the 
tenants.    Then,  it  Is  said,  there  were  laches  on  the  part  of  Crofton,  and   So  tacked  iu 
nnquestionably  to  a  certain  extent  there  were.    If  it  is  to  be  said,  that  it  neglecting  /d 
it  laches  to  rest  upon  an  equitable  agreement,  this  is  laches,  but  still  this   obtain  Ugal 
wonld  not  affect  Mrs.  Crofton ;  for  I  must  consider^  Lord  Arran  as  a  party  titU* 
to  the  settlement,  because  the  intention  authorized  Mr.  Crofton  to  make 
the  settlement.    Bot  what  is  the  laches  ?  Is  it  like  the  laches  in  Wingfield  v. 
WUUy,  9  Bro.   P.  C.  447.  MiUcard  v.  Earl  Thanet,  b  Ves.  720^  n,  or  tlie 
•ther  cases?  No:  these  were  tases  of  a  diifercnt  description.    The  whole 
laches  here  consists  in  the  not  clothing  an  equitable  estate  wi^  a  legal 
title,  and  that  by  a  party  in  possession.    Now  I  do  not  conceive  that  this 
is  that  speeiet  of  laches  which  will  prevail  against  tlie  equitable  title  ;  if  I 
ihonld  hold  it  so,  it  wonld  tend  to  overset  a  great  deal  of  property  in  this 
cenatry,  where  parties  often  continue  to  hold  under  an  equitable  contract 
for  ^oTtr  or  fifty  years,  without  clothing  it  with  tiie  legal  estate.    I  con- 
ceive, therefore,  that  possession  having  gone  with  the  contract,  there  is  no 
room  for  the  objection." 

Notice  of  a  tenancy  will  not  affect  a  porrhaser  with  constructive  hotice  Notice  of  tr» 
ai  the  lessor's  title.  Thus,  if  trustees  under  a  charity  make  an  impro-  nancy  not  ao- 
vidcnt  lease,  a  parchaier  from  the  lessee,  though  he  nmst  be  undientood  at  iifc  ifUuor'c 

▼OL.  I]«  B  '*'''• 


578 


CAF.  XIT, 


DF    NO'fiCi 


and  received  rent  of  him  for  ten  jears  after  they  came  of  flg^> 
that  was  held  to  be  a  sufficient  notice  of  a  lease  made  by  theii^ 


StUM* 


Notice  inferred 
from  legal  ee- 
tttte  and  deeds 
entstanding. 


Inadequacy  of 
consideration 
notice,  when, 

Mofigagee 
with  notice  in 
same  situation 
as  mortgagor. 

Notice  arising 
from  possesnon^ 
and  non'posses^ 
$ion  tif  vendor. 


Covenant  that 
miAor  shall  exe» 
€Mie  token  of 


leait  to  know  that  the  lessors  were  trnstees  for  a  charity,  yet  the  court  will 
not  go  the  leogth  to  presume  that  he  knew  tlie  lease  was  bad  ;  that  depend- 
ing on  a  number  of  circumstances  dehors  the  lease.  Lord  Eldon  said, 
though  the  purchaser  of  a  lease  had  never  been  considered  as  a  purchaser 
for  valuable  consideration  without  notice,  to  the  extent  of  not  being  bound 
to  know  from  whom  the  lessor  derived  his  title,  he  (Lord  Eldon)  was  not 
aware  of  auy  case  that  had  gone  the  length,  that  the  purchaser  was  to  take 
notice  of  all  those  circumstance,  under  which  the  lessor  derived  that  title. 
Attorney-General  v.  Backhouse,  if  Yes.  S93.  That  an  invalid  lease  at  law 
can  be  made  good  in  eauity  against  a  purcliaser,  by  notice  to  him  of  the 
existence  of  such  intended  lease,  is  certainly  not  a  proposition  which  Lord 
Eldon  meant  to  be  deduced  from  his  observations,  for  such  a  lease  might 
etoily  be  set  aside  at  laW  by  action  of  ejectment  against  the  wrongful  tenant 
in  possession.  Doe  v.  iJuffkiii,  4  East,  Ztu  His  Lordship  is  not  speaking 
of  a  purchaser  of  the  inheritance  with  notice  of  a  lease,  but  of  an  assign- 
ment from  the  lessee  hitnself,  who  gives  notice  to  the  purchaser  that  hi*- 
lessors  are  trustees  under  a  charity. 

As  anotTier  instance  of  the  lastly -mentioned  rule,  that  notice  of  a  tenancy 
will  not  affect  a  purchaser  with  constructive  notice  of  the  lessor's  title,  if 
a  person  equitably  entitled  to  an  estate  let  it  to  a  tanant  who  takes  posses- 
sion, and  then  the  person  having  the  leral  estate,  sells  to  a  person  who^ 
purchases  hontfide  and  without  notice  of  the  equitable  claim,  the  purchaser^ 
must  hold  agamst  tb6  equitable  owner,  although  he  had  notice  of  the  tenant* 
bemg  in  possession.    Sug.  Yen.  &  Pur.  651,  5th  ed. 

On  the  principle  that  whatever  puts  a  party  on  enquiry,  is  good  notice  in 
equity,  it  is  further  observable,  imt  if  a  person  be  apprised  that  the  legal 
estate  is  in  a  third  person  at  the  time  he  purchases,  he  will  be  bound  to 
take  notice  of  the  trusts  with  which  that  legal  estate  is  clothed.  Anon, 
2  Freem.  137,  pi.  171.  So  notice  that  the  title  deeds  are  in  another  man's 
possession,  may,  under  strong  circumstances,  be  held  to  be  notice  of  an 
equitable'  clahn  which  that  person  has  on  the  estate,  and  as  a  security  for 
which  he  holds  the  deeds.  Hiem  v.  MiU^  13  Yes.  114.  As  to  equitable 
claims,  where  one  was  seised  of  aii  estate,  subject  to  several  equitable  in« 
cumbrances,  and  sold  it  to  a  purchaser,  conveying  the  legal  estate  to  him 
free  from  incumbrances,  except  some  of  the  equitable  incumbrances  which 
were  later  in  date  than  the  others,  the  purchaser,  who  had  no  notice  of  the 
other  incumbrances,  was  held  a  trustee  for  the  excepted  creditors  only, 
and  they  were  preferred  to  the  other  creditors,  Ingram  v.  Pelham^  Amb* 
153.  And  cases  have  occurred,  in  reference  to  tlie  covenant  against  in- 
cumbrances, where  it  has  been  doubted  whether  such  a  covenant  would 
extend  to  protect  a  purchaser,  against  incumbrances,  of  which  he  had  ex- 
press notice  ;  and  see  Ogilcie  v.  Fo^ambe,  3  Meriv.  65* 

The  inadequacy  of  the  purchase-money,  in  comparison  with  the  real  value 
of  the  estate,  does  also,  it  is  said,  furnish  ground  to  presume  that  the  pur- 
chaser is  aware  that  he  is  contracting  for  an  estate  which  is  subject  to  sopie 
incumbrance ;  and  if  an  incumbrance  exists,  he  will  be  bound  by  It  accord- 
ingly. Stockdale  v.  South  Sea  Co,  Barn.  C.  C.  567  ;  et  vide  antea,  574,  of 
this  edit,  in  the  text.  A  purchaser,  with  notice,  is  bound  in  all  respects  as 
the  vendor,  2  Yes.  jun.  4.S7  ;  andCopptn  v.  Femyhough,iBTo,  C.  C.  291^ 
shews,  that  a  mortgagee  with  notice  of  an  equitable  claim,  cannot  protect 
himself  as  a  purchaser,  or  be  distinguished  from  the  mortgagor. 

A  purchaser  will  not  be  affected  by  the  vendor's  non-possession  for  many 
years ;  for  whether  in  or  out  uf  possession,  his  title  will  remain  tlie  same, 
unless  it  be  So  long  neglected  as  to  be  barred  by  the  statute  of  Limitations. 
Possession  is  not  even  pritnd /aH«  evidence  of  title,  because  it  may  either 
be  by  sufferance  or  trespass.  A  purchaser,  therefore,  is  bound  to  enquire 
into  a  title,  though  the  party  of  whom  he  purchases  be  in  actual  possession, 
and  if,  upon  being  asked  for  the  deeds,  the  vendor  acknowledges  that  he 
has  them  not,  tlie  purchaser  must  make  further  enquiry.  See  OxwUhym 
Plumer^  3  Bac.  Abr.  64-i,  antea,  538,  and  Hiem  v.  Mill,  13  Yes.  122. 

Where  a  covenant  was  introduced  into  a  settlement,  that  one  of  the 
parties,  who,  at  the  time  of  the  execution  of  the  settlement,  was  a  minor, 
should  convey  when  of  age,  it  was  argued,  that  such  covenant  imported 
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goardiansy  and  a  groand  from  whence  to  conclude  that  thej  had 
ratified  it ;  for^  finding  a  person  upon  their  estate,  was  sufficient 
to  put  them  upon  enquiry. 

So,  where  a  defendant  claims  under  a  conveyance  made  by  a  Incusnbeiu  on 

remainder-man  (::),  where  there  is  an  estate  tail  prior  to  the  ^Mer-mL^ 

estate  of  him  under  whom  he  purchased,  it  is   incumbent  on  tee  that  prior 

him  to  see  if  that  estate  be  spent ;  for,  if  it  be  not,  he  will  be  *****'  ^^  '  . 
considered  as  having  notice  thereof. 

And  it  will  not  be  a  sufficient  denial   for  the  purchaser  to  Notice  denied 

plead,  that  at  the  time  of  the  purchase,  the  vendor  made  affidavit  ^!^ntiff*$tiiUf 

that  tenant  in  tail  was  dead  without  issue,  and  therefore  that  "'^f  </  ^^' . 

"^  leage  of  pergon 

■  to  cluitn  iKudet 

(i)  keUal  V.  Bennett,  1  Aik.  5f  2.  iti 


Aotice  that  the  miitor  had  an  interest  irt  the  estate,  atid  that  thtf  partiett '  age,  not  notiei 
ihonld  have  inquired  wh^t  that  interest  was^  which  enquiry  woi^d  have  led    tkat  hehiuaii 
them  to  a  knowledge  of  the  previous  articles ;  in  pursuance  of  which  the   interttt. 
settlement  ^as  made,  ^hich  articled  would  hav6  disclosed  to  them  the  in< 
cnmbrancer's  title.     This,  Lord  Northington  said,  might  have  had  some 
colour,  if  the  minor  had  been  of  maturity ;  but  it  was  a  covenant  necessary 
to  moke  him  a  party  to  the  settlement,  therefoie  his  Lordship  thought  that 
circumstance  did  not  prove  notice.     Howarth  v.  Deem,  1  Eden,  355. 

In  a  teceni  case,  notice  of  the  plaintiff's  title  was  attempted  to  be    Notice  not  im^ 
proved  on  the  def<dndants  by  certain  collateral  matters^  from  which  it  was   plied  againata 
contended  a  knowledf^e  of  it  might  have  been  derived.    One  C.  had  effect-    perwnjrom  in^ 
ed  an  insurance  of  the  chapel  and  other  buildings  in  dispnfe,  which  pur-    etruments  lead* 
ported  to  be  made  in  the  name  of  himself,  <*  and  th^  other  proprietors."  The    tn;  fo/ocU,  \f 
policy  was  assigned  to  the  defendant's  trustee,  and  was  mentioned  in  an    not  his  duty  t^ 
assignment  of  the  equity  of  redemption  to  one  Goodaere  and  CO:    These    enqwre  qfter 
parties,  it  was  said,  mast  be  presumed  to  have  inspected  tlie  policy.    If  them* 
diey  did,  they  must  have  seen  that  there  veere  '<  othe'r  proprietors  ;''■  and 
by  proper  enquiries  they  might  have  learned  that  the  plaintiffs  were  those 
other  proprietors.    But  Sit  Wm.  Grant  said,  be  had  no  conception  that 
this  could  be  deemed  that  clear  proof  of  actual  noticei  which  the  ca^es 
professed  to  require :  especially  as  there  was  in  the  answers  an  express 
denial  of  any  notice  whatever.    But  as  against  Goodacre  and  Co.  it  was 
saidy  that  there  was  farther  evidence  of  notice,  which  was  received,  not 
before  they  took  and  registered  the  assignment,  but  before  they  had 
advanced  the  whole  money  they  had  agreed  to  lend.    It  was  indeed  con- 
tended, that  for  tbe  subsequent  advances  they  were  not  entitled  to  the 
benefit  of  their  security  as  against  the  plaintiffs.    This  was  founded  on  a 
passage  in  the  answer  of  a  Mr.  Buzzard,  one  of  the  partners  in  the  house 
of  Goodacre  and  Co.,  who  said|  that  in  September,  1813,  he  had  received 
an  instrument,  from  which  instrument  notice  was  inferred.    *'  Now,  con- 
linncd  Sir  William  Grant,  iiere  is   a   paper,  transmitted  to  Mr.  Bustard, 
not  by  way  of  claim    or  notice  to  him  from  any  of  tlie  plaintiffs,  not 
for  bis  own  information  on  any  subject,  not  as  a  ground  on  whicli  he  was 
to  do  any  act,  but  merely  for  the  purpose  of  communication  \o  a  person, 
who  was  expected  to  become  a  subscriber  to  the  chapel ;  and  to  whom  it 
waa  thought  expedient  to  shew  the  nature  of  the  security,  whicii  the  snb-a 
scribers  were  to  have  for  their  money.    There  was  pothing  in  the  circuni- 
ftsnces  or  the  {mrpose  of  the  communication,  that  vras  likely  to  indure 
him,  still  less  that  made  it  a  duty  incumbent  upon  him  to  pay  any  particular 
or  minute  attention  fta  the  contents  of  the  paper  j  and  he  swore  that  lie  diJ 
not  pay  any  attention  to  them  f*  this,  therefore.  Sir  Wm.  Grant  held  to  bd 
■o  proof  of  notice  whatever.     ^Vyatt  v.  BarweU,  19  Ves.  440. 

Lastly,  note,  that  reasohable  notice  is  a  question  for  a  jury.    Peacock  t,    Notice,  qui't-^ 
Pemcoekj  16  Ves.  59.    And  for  a  further  distinction  on  this  rule,  see  antea^  tumforjurif, 
p*  &54i  of  this  edition,  note  (Y). 
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lie  is  a  purcbater  mlhout  notice ;  for,  this  is  a  denial  onlj 

of  the   knowledge  of  there   being  a  tenant  in  esse,  not  of 

knowledge  of  bis  title^  which  a  purchaser  is  bound  to  take 

notice  of  (zz). 

Title  deduced  by       But  if,  from  recital,  a  title  to  lands  be  deduced  by  xhe^rst 

iice  to  subse'     vendor,  that  will  not  be  sufficient,  if  such  estate  be  not  paid  for, 

fi^^^""^^!^^  to   affect  a  subsequent  purchaser  for  a  valuable  consideration 

fmkau  mo-     ^'ith  notice  thereof  (a);  for  that  does  Hot  shew  that  it  was 

"^r^^fiT^T*     "°^  P**^  ^^^'  ^^  '^^^  '^  **"  enquiry  whether  it  was  paid  for . 

■"  ■'or  not  (z), 

Pef$on  havUg^  Jf  a  deed,  or  other  paper  which  is  deemed  constructive  notice 
u  omAructive  of  a  prior  incumbrance,  be  found  in  the  custody  of  any  one,  it 
wb^'&IT*  *^  ^^'^  "^  "^  objection  to  the  charge  of  notice,  that  it  does  not 
hyU,>  appear  when  it  came  there  (Jb)  ;  for  if  a  person  admits,  or -a 

deed  be  proved  to  be  in  his  custody,  whether  as  representative 
of  another  or  otherwise,  it  will  be  incumbent  upon  him  to 
shew  when  it  came  there,  for  it  is  impossible  for  the  other  side 
to  shew  it. 

SH^ih^k'  "^^  ^^  ^^^^  ^^  presumptive  notice,  founded  upon  the  party 

attorney  nUi-  havmg  had  a  deed,  whereby  a  title  in  another,  elder  than  his  own, 
J2ee3^t/a^  is  created,  in  his  possession,  may  be controled,  by  shewing  that 
deid^  although  the  party  had  notice  of  the  deed,  yet  he  was  not  aware 

of  its  effect,  but  was  induced,  upon  investigation  of  lawyers,  to 
draw  a  different  conclusion  on  the  effect  of  the  instrument  from 
that  which  in  reality  it  produced  (a).     Thus,  where  tenant 

(zz)  KeUal  t.  Bennett,  1  Atk.  599.         (b)  9  Ves.  486.    [Et  Yide  ib.  S9t. 
(a)  Bro.  C.  C.  SOS.  per  Com.  [See      —£</.] 
hifra,  648.— £c{.] 


Pmrckau'nuh  (Z)  Tlie  brevity  of  this  paragraph  destroys  Its  perspicnity.  Lord  Longfa* 
ney  wnpaid,  not  borough,  Com.  in  Cator  v.  Solingbroke,  1  Bro.  C.  C.  302,  observed,  that 
to  be  in/erred  the  principle,  in  case  of  purchase-money  remaining  unpaid,  was  the  same 
hy  recital  of  as  in  the  case  of  an  exchange  ;  tlie  estate  remained  subject  to  the  vendor's 
title,  right  to  his  money  against  the  heir,  if  the  purchaser  were  dead,  or  against 

a  third  person  to  whom  such  purchaser  had  made  a  legal  conveyance  :  but 
if  that  person  had  paid  the  value  of  the  estate,  it  became  a  question  whe-* 
ther  it  was  with  or  without  notice  of  the  first  vendor's  claim ;  and  if,  by 
recital,  the  title  were  deduced  from  the  first  vendor,  still  that  would  not  be 
sufficient  to  affect  the  second  purchaser,  for  that  did  not  sliew  that  the 
estate  was  not  paid  for.  The  cause  was  afterwards  re-heard  before  Lord 
Thurlow,  who  affirmed  the  decree,  observing,  that  the  Lords  Commis- 
sioners did  not  say  the  money  might  be  pursued ; — if  they  had,  his  Lord-' 
ship  thought  he  should  have  differed  from  them.  2  Bro.  C.  C.  289.  As 
to  the  vendor's  taking  a  security  for  the  purchase-money  remaining  unpaid^ 
see  Nairn  v.  Prowse^  6  Ves.  752. 
Doetrme  tf  (A)  This  is  a  very  questionable  position,  and  not  at  all  warranted  by  the 

texi  pieetioned,  ca^e  cited  in  support  of  it.    To  say  that  a  party  who  has  notice  of  a  deed 

may  shew  tbat.be  is  not  aware  of  ito  etTect,  is  in  tact  to  affirm  thahnotice  of 
a  deed  is  not  notice  of  its  contents,  which  is  contrary  to  rules  previously 
adduced.    The  case  cited  is  cousidered  ui  the  next  note  as  over-ruled. 
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for  life,  remainder  to  his  first  800|  mortgaged  for  1500/.  (c)  and       [  5B8  ] 
the  deed  of  settlement  was  produced  and  seen  by  the  purchaser,  ^?^f^^^f^^. 
who  lent  the  money  notwithstanding ;  being  advised  that  the  settlement  from 
tenant  for  life,  not  having  then  any  son  bom,  could  destroy  the  {^i^Jtorte^or) 
contingent  remainders,  though,  in  truth,  there  was  a  son  born  protected. 
five  days  before  the  lending  of  the  money,  yet  the  mortgagee 
having  had  no  notice  thereof,  and  having  got  the  deed  of  set- 
tlement,  the  court  would  not  relieve  against  him  by  compelling 
bim  to  produce  it  (b)» 

Notice  to  a  man's  scrivener,  attorney,  agent  or  counsel,  is  Notice  to  agent 
sufficient  notice  to  the  party  himself  (d)  (<;).  c^"^""'^"' 

And  therefore,  where  M.  suffered  a  recovery  of  an  estate  in  Notice  to  agtnt 
A.,  and  then  settled  all  his  lands  in  A.  upon  his  family  (e) ;  *\^^^^^^ 
afterwards  a  tenement  in  A.,  of  which  he  had  the  reversion  after,  principal  en^ 
an  estate  for  life,  descending  to  him  in  tail  by  the  death  of  the  2J1|[  Ae"  otm*'' 
tenant  for  life,  he  suffered  a  recovery  of  it,  arid  devised  it  to  his  protect  himee^ 
younger  son  in  fee.     Then  M.  mortgaged  it,  together  with  200/*       r  ^30  1  * 
that  he  had  a  power  to  charge  on  the  settled  estate,  for  securing 
£00/.  which  he  borrowed,  and  then  he  died.    The  mortgagee 

(c)  Brompion  v.  Barker ^  2  Vem.  said,  it  wonid  be  too  moch  to  affect 

159,  cited  l  £q.  Ca.  Abr.  333,  pi.  3,  a  party  with  notice,  from  tJie  cir- 

and  postea,  666.  cumttance  of  tiie  attorney  having 

{d)  Merry  v.  Abney,  l  Ch.  Ca.  38.  overlooked  a  deed,  intermixed  with   No  notice  tf 

1  Yes.  69.  3  ibid.  477.  3  Ch.  Ca.  110.  a  great  nnraber  of  old  family  deeds,  deed  overlooh" 

AAky  T.  BaUie,  2  Yes.  368.     Both-  1  Yes.  435.    ^V.  B.  The  question  was  ed, 

waB  ▼.  Abney^  Nels.  Ch.  Rep.  59,  et  to  a  bill  of  review.   [See  antea,  580, 

Tide  Biekop  of  fVinchester  v.  Foumier,  n.  (//).— jEd.] 
t  Yes.  445.— iVoee,  Lord  Hardwicke         {e)  Maddox  v.  Maddox,  t  Yes.  61. 


(B)  It  is  apprehended  that  a  court  of  equity  would  not  now  assist  a   Brampton  ▼. 
mortgagee  in  thus  uniting  with  the  tenant  for  life  in  destroying  or  encum-   Barker  constV 
beriflg  contingent  remainders.    As  establij«hing  a  general  principle,  this   dered  over- 
case  of  Brampton  v.  Barker  must  be  considered  as  over-rnled  by  that  of  ruled, 
Kdoal  V.  Bennett,  cited  antea,  586,  where  A.  devised  the  estate  in  question 
to  B.  in  tail,  with  remainder  to  C.  in  fee ;  and  the  bill  was  brought  by  the 
heir  of  the  body  of  B.  for  deeds  and  writings  and  possession.    The  de- 
fendant's  plea  was,  that  he  was  a  purchaser  for  valuable  cousideration  from 
C,  and  had  no  notice  of  the  plaintiff's  title ;  but  this  plea  was  over-Tuled, 
on  the  gronnd,  that  where  a  defendant  claims  under  a  conveyance,  in  which 
there  is  an  estate  tail  prior  'to  the  estate  under  which  he  purchases,  it  is 
incnnibent  on  him  to  see  if  that  estate  is  spent.    In  Brampton  v.  Barker 
the  mortage  deed  recited  the  settlement,  in  which  it  appeared  that  the 
ittortgasor  was  merely  tenant  for  life,  with  contingent  remainder  to  his  son. 
It  vfn%  therefore  imperative  on  the  mortgagee  to  have  seen,  that  the  contiii- 
gent  remainder  was  actually  destroved,  and  the  estate  for  life  mc'rt;ed  in 
the  reversion  in  fee,  and  that  the  reversion  lu  fee  was  vested  in  the  quondam 
tenant  for  life,  before  he  advanced  his  money.   As  against  the  mortgagor,  the 
mortgagee  mi^ht  perhaps  have  had  remedy  over,    it  was  a  fraud  in  him  to 
conceal  the  circumstance  of  his  having  a  son  born  five  days  previously  10 
the  mortgage;  for  he  thereby  enticed  the  mortgagee  into  a  bargain,  which, 
if  he  had  i^en  informed  of  the  actual  state  of  the  facts,  he  would  certainly 
have  declined.    Mr.  Sugden  also  considers  the  case  of  Brampton  v.  Barker 
as  over-mled,  see  Y.  &  P.  p.  665, 5th  edition.  ,         .      * 

(C)  The  later  cases  ou  this  head  have,  tor  the  most  part,  bfen  cotlceted 
in  a  fi»rmer  note,  s«e  an  tea,  567,  n.  {%), 
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applied  to  the  elder  son  for  the  money^  who  at  first  disputed 
the  payment,  but  afterwards  submitted  thereto,  upon  the  mort- 
gagee's assigning  to  him  the  tenement  so  charged,  that  he  might 
stand  in  the  mortgagee's  place ;  to  which  the  mortgagee  agreed, 
upon  his  covenanting  to  indemnify  him  for  making  this  assign- 
ment, he  having  heard  of  the  younger  son's  title.    The  eldest 
son  then  mortgaged  the  tenement  to  B.,  who  had  advanced  the 
money  to  pay  off  the  former  mortgage.     It  was  sworn,  that  B.'s 
agent  was  present  at  the  execution  of  the  assignment  when  the 
indemnity  was  insisted  upon  ;  and  the  agent  deposed,  that  the 
deeds  were  laid  before  counsel,  who  made  objections  about  the 
plaintiff's  title.    The  assignment  itself  was  strong  evidence  of 
notice,  for  it  had  not  the  face  of  an  assignment  to  a  person 
[  590  ]     having  the  equity  of  redemption,  but  was  made  subject  to  the 
equity  of  redemption  ;  and  was  plainly  meant  to  keep  the  mort- 
gage on  foot,  if  any  other  person  had  the  equity  of  redemption, 
as  the  covenant   to  indemnify  also  supposed.     One  question 
was(y),  whether   the  last   mortgagee  had  not  notice  of  the 
youngest  son's  title  f     And  the  court  held,  here  was  such  evi- 
dence of  general  notice,  either  to  the  party  himself,  or  to  his 
agent,  to  take  care,  as  made   it  necessary  for  him  to  enquire 
into  the  title,  which  not  having  done,  he  must   take  the  con- 
sequence (d). 
Third  mert'  Sq,  where  £.  mortgaged  his  manor  of  B.  to  M.,  an^  his  heirs, 

jlrfr»irtiafe,  ^^^  securing  SpOO/.  (g)  5  afterwards  G.,  th^  father  of  the  plain- 
not  jn-tferred  to  (iff  B.,  lent  E.  2800/.  and,  by  deed,  reciting  M.'s  mortgage,  he 
three  $ecuritie»  declared,  that  after  the  SOOOZ.  and  interest  paidi  the  estate 
^^jtrepared  should  Stand  charged,  and  be  a  security  for  G.'s  money.  ^. 
who  were  part'  was  fio  party  to  this  deed.  Afterwards  H.,  one  of  the  defend- 
^^*'  ants,  lent  E.  400/.  and  obtained  a  deed  from  E.  and  M.,  that 

after  M.  was  paid,  the  estate  should,  in  the  next  place,  stand 
charged  with  the  400/.  and  in  like  manner  for  C,  and  several 
[]  591  ]  other  defendants.  All  the  securities  were  transacted  at  the  shop 
of  W.  i^id  Y.,  scriveners,  who  were  witnesses,  engrossed  the 
writings,  and  were  in  the  nature  of  agents  to  all  the  several 

(/)  S  Ve$.  485.  (g)  Broiherton  v.  Hatt,  %  Vern.  574. 


Morigttgee  (P)  The  same  principle  seeins  to  have  been  acted  on  in  NewHead  y« 

hound  by  unU^  Searlea,  1  Atk.  267,  where  upon  a  mortgage  to  one  Pindar,  by  the  rontriY- 
kU  tUtorney  ance  of  some  country  attorney,  Elizabeth  Scarles  and  her  husband  levied  a 
having  recited  fine,  and  in  the  deed  to  lead  the  nses  there  was  a  complete  recital  of  the 
it  tfi  mortgage*    vil^  under  which  the  wife  claimed,  and  of  her  marriage  settlement,  in  so 

ample  a  manner,  that  the  will  and  settlement  must  necessarily  have  been 
laid  before  the  attorney ;  and  it  was  held,  tliat  the  mortgagee  had  conie^ 
^aenUy  fiiU  noUce  of  it  through  his  agent, 
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lenders*  The  qoestion  was  whether  B.  should  be  paid  next 
after  M.,  or  whether  H.  aud  the  others  should  be  preferred, 
because  ihej  had  got  a  declaration  both  from  E.  and  M.,  who, 
by  that  means,  became  a  trustee  for  them,  after  his  own  money 
paid  i  And  it  was  decreed,  that  B.  should  be  paid  nest  to  M., 
and  so  on,  as  the  mortgagees  stood  in  order  of  time  ;  for  notice 
to  the  agent  was  good  notice  to  the  party,  and  consequently, 
those  that  lent  last,  must  eome  last,  having  notice  of  what  was 
before  lent. 

And  although  a  country  attorney  acts  by  an  agent  in  causes  Notice  to  ai- 
in  London,  yet  he  will  be  considered  as  the  solicitor  for  his  ^^Lmdonw' 
clients,  though  he  resides  in  the  country,  and  what  is  known  ticetopHneir 
to  him  will  be  constructive  notice  to  them  (h)r 

Aad  tha  law  will  be  the  same,  though  one  person  be  agent  If  ^^^  betm- 
for  both  parties,  nor  is  it  material,  on  whose  recommendation  ^!d^,  ^thpar- 
or  advice  the  agent  was  emplayed  (i).     For,  where  a  woman  J^^ ''•^f^^ 
pleaded  that  the  agent,  who  made  her  marriage  settlement,  was  kim. 
BOt  employed  for  her  but  as  an  attorney  for  her  intended  bus-       L  ^0^  J 
band,  admitting  that  he  might  prepare  the  articles,  she  having  a 
confidence  in   him  from  her  husband's  recommendation ;  so 
that  her  general  denial  was   to  be   taken  with  this  admission, 
which  left  it  opeii  to  the  proof  of  notice  to  her  agent,  although 
feraonal  notice  was  denied ;  it  was  objected,  that  notice  to  her 
biisbaiid's  attomiey  or  agent  would  not  affect  her ;  but  it  was 
beld,  that  she  had  sufficiently  admitted  that  he  was  agent  or 
attoniey  for  her,  by  ber  consenting  t;o  his  preparing  articles, 
from  a  confidence  in  her  husband  j  and  that  it  was  no  matter  Not  maitridion 
what  ground  she  went  upon,  or  upoi>  whose  recommepdatioq  or  "^y^lt^ 
advice,  it  being  the  same  thing  to  the  plaintiffs  ^  for  it  would  be 
very  inconvenient  and  mischievous  to  take  into  consideration 
from  whence  an  .agepcy  arose,    ^or  wa9  it   material,  that  the 
husband  also  employed  him,  there  being  several  cases  where,  in 
marriage  settlements,  the  saipe  counsel  or  attorney  was  em- 
ployed on  both  sides,  who  would  be  both  affected  with  notice 
to  him,  it  being  the  same  to  a  person  having  an  equity. 

The  same  principle  was  laid  down  by  jLiord  |*Iorthington   in  Nor  his  aeiing 
&e  cue  of  Sheldon  s.  Cox  sad  other,.  jdiC^II^W. 

In  this  case  A.  and  B.  were  empowered  by  act  of  parliament,  i«««'  o^'^'^  ^ 
lo  purchase  estates  in  a  certain  district,  to  enable  them  to  build       r  503  1 

(A)  3  Atk.  57.  it  is  presumed,  makes  no  material 

(i)  Lt  Neve  y.  Le  Neve,  1  Ves.  64.  diffrreoce  to  the  point  in  the  text.-r 

(See  Amb.  627,  where  this  is  said  to  Ed,] 

Mm  beta  a  east  of  fi-aud,  but  thaf , 


m 
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»  sqoare  (k),  C.  (who  was  a  barrister  at  law,  and  who  appeared 
to  have  taken  the  management  of  the  affair  upon  himself)  pur- 
chased a  parcel  of  ground  held  on  a  church  lease^  and  bor- 
rowed $5001.  of  D.,  and  gave  him  a  declaration  of  trust  of  the 
leasehold  estates  as  a  security^  and  delivered  him  the  renewed 
leases :  C.  afterwards  built  several  houses,  some  of  which  were 
erected  upon  the  ground  on  which  D.  had  his  security,  and  then 
C.  granted  a  lease  of  these  houses  to  H.,  reserving  a  ground 
rent;  which  was  done  for  the  purpose  of  establishing  a  rent; 
and  H.  declared  himself  in  writing  to  be  only  a  trustee  for  C. 
Afterwards  H.  assigned  some  of  the  houses  in  D.'s  security  to 
M.,  for  securing  a  sum  of  money  by  him  lent,  and  then  he 
assigned  all  the  houses  to  E.  likewise,  for  securing  a  farther 
loan.  Neither  M.  nor  £.  had  actual  personal  notice  of  the 
mortgage  to  D.^  nor  of  each  other's  mortgage ;  but  both  M* 
and  £.  employed  C.  as  their  counsel  and  agent  in  these  trans- 
actions, and  nobody  else.  Qn  a  bill  filed  by  O.  for  a  sale  of 
the  estates,  and  to  be  paid  his  raortgs^e  money  in  the  first 
place,  one  qtiestion  was,  whether  M.  and  E.  were  to  be  affected 
by  the  notice  to  C,  their  agent,  of  D.'s  security ;  Et  per  curian^^ 
it  is  a  fixed  and  settled  pointy  that  notice  to  the  agent  is  notice 
to  the  principal.  C.^s  acting  in  different  capacities  makes  no 
difference.  It  is  the  same  as  if  tbey  had  been  in  different 
persons  (f). 

{f  one  purchases  in  the  name  of  another  person,  without 
Bysnime^but    4^tiy  authority  from  him  so  to  do,  and  be  not  having  notice  of 

without  hit  mu- 

ihm*$f  B.  at'        (k)  SieUloif  t.  Cox^  Amb.  624.—      Doe  on  Dem.  of  HTilHs  v.  Mttrtin^ 

[5.  C.  t  Eden,  224.— £d.]    £t  vide      Mich.  Term,  ai  Geo.  3.  c.  S9.  (£) 


[  594] 


with  notice  in 


Prineipql  re-  (E)  Doe  v.  Martin  is  reported  in  4  T.  R.  39.  66,  where  it  was  said  by 

tponsiUefor        LordKenyon,  that  the  maxim  that  the  principal  is  civiHy  responsible  for 
0geni.  the  acts  of  his  agent,  aniversally  prevails  both  in  conrts  of  law  and  eooity ; 

and  therefore  if  the  agent  be  guilty  of  fVand,  although  the  principal  take 

no  part  in  it,  yet  will  be  be  answerable  for  the  efi'ects  of  snch  fraud,  and 

the  transaction  also  will  be  vitiated  by  it.    The  consequence  of  the  conrt 

acting  npon  this  principle  was,  that  in  the  case  quoted,  the  purchaser  lost 

an  estate  for  which  he  had  given  nearly  80001.,  merely  by  nnployiiig  the 

vendor's  attorney,  who  was  privy  to  a  fraudulent  disposition  of  the  purchase 

Coneequenee  cf    money.    Hence  the  impropriety  of  the  mortgagee's  employing  the  attorney 

both  pariie$        of  the  mortgagor ;  for  if  the  mortgagor  be  guilty  of  any  fraud  or  conceal- 

employing  same  ment,  or  if  he  has  made  any  previous  charge  or  incumbrance  on  the  estate 

mitomey,  which  is  withholden  from  the  mortgagee,  and  to  which  the  attorney  is  privy, 

the  mortgagee,  although  it  be  proved  that  he  was  innocent  of  the  fraud, 
and  actualhr  ignorant  of  the  prior  incumbrance,  will  nevertheless  be  re- 
sponsible for  the  conduct  of  his  ai^ent,  and  be  bound  by  the  notice  of  a 
fact,  the  knowledpre  of  which  was  in  possession  of  his  attorney. 
Agent  being  (F)  The  words  m  Eden's  Rep.  are,  '<  As  to  the  second  point,  it  is  a  fixed 

oumer  of  eeiale    and  settled  principle,  that  notice  to  an  agent  is  notice  to  the  principal.    If 
m  difference,       it  were  held  otherwise,  it  would  cause  great  inconveniences,  and  notice 

woula  be  avoided  in  every  case  by  employing  agents.    Cox  being  owner  of 
the  estate  makes  no  difference  i  he  acted  in  different  capacities ;  and  it  it 


SXPR]&#$    AND    IMPLIED.  S8St 

this  iDtention  ;  jet,  if  he  afterwards  agrees  to  it,  be  makes  tbQ  untiug  io  jm^n 
fonner  his  agent  ab  initio.  ^^*  ^'^'"^ 

Tbiis  where  G.,  in  1699^  lent  W.  200/.  upon  a  surrender  of 
copyhold  lands  {I),  but  ueglected  to  get  the  surrender  presented 
at  the  next  court  day  as  be  ought,  to  have  done^  for  want  of 
which  the  surrender  was  void,  according  to  the  custom  of  the 
manor.  In  1703,  B.  agreed  with  W.  to  purchase  the  mort* 
gaged  premises  for  400/.  and  took  a  surrender  in  the  name  of 
M.,  who  afterwards  consented  to  become  the  purchaser,  and 
paid  the  money.  It  was  proved,  that  B.,  whilst  be  was  treating 
with  W.,  had  notice  of  the  former  incumbrance,  and  therefore  [  595  ] 
declined  to  purchase  in  his  own  name,  and  took  the  surrender 
in  the  name  of  M.,  and  procured  him  to  become  a  purchaser,  * 

that  B.  might  be  paid  a  debt,  which  W.  owed  him,  out  of  tho 
consideration  money. 

On  a  bill  filed  by  the  executor  of  G.  (m),  M.  pleaded  himself 
to  be  a  purchaser  without  notice  of  the  plaintiff's  demand  ;  and 
that  his  surrender  was  presented,  and  he  admitted  tenant,  with** 
out  notice  of  G.'s  surrender,  which  was  kept  iu  his  pocket,  and 
not  presented  till  long  after  his  purchase,  surrender,  admittance, 
and  payment  of  his  consideration  money.  But  it  was  adjudged 
at  the  Rolls,  that  qotice  to  B.  was  sufficient  to  affect  M* ;  for, 
though  he  did  not  employ  B.  to  purchase  for  him,  or  knew  any 
thing  of  it  until  after  B.  had  agreed  and  taken  the  surrender  ii^ 
his  name,  yet  he,  by  approving  of  it  afterwards,  had  made  B. 
his  agent  ab  initio ;  and  M.  was  decreed  to  pay  the  400/.  and 
interest,  or  to  surrender  to  the  executor  of  G.  (H). 

(I)  Jenninf^  v.  Mo^re^  2  Vera.  609^      Ed.^    £t  vide  Merrff  v.  Almfef^  iCh. 
&  C.  1  Bro.  P.  C.  $44.    [1  £q.  Ca.      Ca.  38. 
Abr.  S30.  t  Freem.  151.  NeU.  59.««         (m)  Ibid. 

tlierefore  the  tame  as  if  it  had  been  in  different  persons.  There  is  no  differ- 
ence also  between  personal  and  ronstr active  notice  in  its  consequences,  ex- 
cept as  to  guiit."    8ee  2  Eden.  Kep.  328. 

(G)  So  a  man  cannot  elude  Uie  effect  of  haring  notice  by  procnring  the   ^otict  mai 
conveyance  to  be  made  to  a  third  person.    Co<de  v.  Mccmmmi,  S  Bro.  F.  C.   eUidni  by  am^ 
596.  5  Toml.  ed.  355.    In  tiiat  case  A.  agreed  to  take  a  lease  of  certain   veyanee  io 
lands,  but  prevtonsly  to  his  signing  the  artwles  of  agreement,  he  had  notice  iruHee, 
that  B.  had  a  prior  agreement  for  a  lease  of  the  same  lands.    A.  duregarded 
Uits  notice,  and  procnred  the  lease  to  be  granted  to  his  son.    It  was  held, 
that  this  notice  to  the  father  affected  the  son,  and  the  prior  agreement  being 
established,  he  was  desired  to  deliver  up  the  possession  to  B.  i  •  l 

In  a  late  case  grants  in  reversion  were  obtained  by  an  agent  and  trustee    PwchtMe  unih 
from  his  cnployers  and  ceilui  que  trutts,  by  frand  and  misrepresentation,  notidfHi  atide* 
and  afterwards  assigned  by  him  for  valuable  consideraticMi  to  a  purchaser, 
who  Imd  notice  of  the  facts  and  nature  of  tlie  title,  the  grants  and  assign- 
ments were  on  that  account  set  aside,  both  against  the  agent  and  purchaser 
uder  him.    Dunbto'  v.  Tlrtdennickj  f  Ball  Sc  Bea.  304. 

(H)  The  words  of  the  decree  were,  <<  tiiat  the  defendant  B.  was  the   Case  in  texi 
agent  of  the  defendant  M.,  touching  the  said  purchase  of  the  said  estate ;  mMrmed  in 
that  the  defendantld.  is  bound  by  the  fraud  of  the  defendant  B."    Reg.   Dom.  Proc. 
Kb.  1707.  A.  fol.  39U  affirmed  in  Dom.  Proc.  1  Bro,  P.  C,  244. 


\ 


dSO  CAP.  XIT.  OF    NOTICE 

Ifoiieeio  agent f  But,  examining  a  title  in  one  transftcUon,  in  the  ordinary 
tonuy^muttie  ^^^^^^  ^^  business,  which  cannot  be  supposed  to  make  any  im-** 
til  same  tram-  pression,  as  to  any  future  event,  will  not  operate  as  constructive 
^r**5Q6  1       "notice  to  nn  agent  in  genera],  or  counsel,  or  attorney,  to  affect' 

bis  client  on  a  subsequent  transaction,  and  in  another  business 
at  a  distant  period  (//) ;  for,  an  agent  or  counsel  cannot  be  sup- 
posed to  remember  every  particular  circumstance,  contained  in 
deeds  or  papers  that  come  under  his  perusal.  . 
Mortgagee  not       And  Lord  Hardwicke,   in    the  case  of  Warwick  v.  War-* 
w>Heeio^aU  a'tci(o),  expressed  his  approbation  of  the  rule  laid  down  in 
^'^'Ky  w***^  ^^  ^^^  ^^  ^^^^^^^^  ^-  Falconbridge,  above-mentioned,  that 
\    notice  should  be  in  the  same  transaction  and  his  Lordship  said, 
that  it  should  be  adhered  to,  otherwise  it  would  make  pur- 
chasers' find  mortgagees'  titles  depend  altogether  on  the  me-^ 
mory  of  their  counsellors  and  agents,  and  oblige  them  to  apply 
to  persons  of  less  eminence  as  counsel,  as  not  being  so  likely 
to  have  notice  of  former  transactions  (k).     And  in  the  principal 
case,  it  was  held  that  notice,  arising  from  a  case  stated  (by  one 
[  ^97  J      vfho  was  ap  agent  for  both  parties  in  a  subsequent  mortgage) 
in  order  to  do  something  towards  suffering  a  common  recovery, 
a  year  and  six  months  before  the  party  was  to  be  affected  with 
this  notice,  was  not  sufficient  to  affect  a  purchaser.    However, 
there  were  other  circumstances  in  the  ca9e  favourable  to  thp 
purchaser^ 

(n)  Fitzgerald  Y.Falcimbridge,  cited  way  of  mortgage,  who  had   notice 

t  Ves.  S69.  370.    S  Atk.  S94.    S,  C.  of  a  prior  leaite  made  for  raising 

Fitsg.  211,  etvide  fVorsley  y.  Scar-  children's  portions,  it  was  set  aside; 

boro\  3  Atk.  392.  [Bat  where  a  sub-  Aldridge  s,  Duke^  Finch,  439.— £d.] 

sequent  lease  was  ipade  to  one  by  (0)  3  Atk.  294. 


(I)  And  between  the  same  parties,  Wweley  v.  Searbnro%  S  Atk.  392,  and 

thU  principle  is  adopted  as  well  at  law  as  in  eqaity,  4T.  R.  66» 

Koiiee  to  agent      (^)  S*  L«  aotea,  of  this  edit.  p.  554,  n.  (Y),  quod  vide.    So,  per  Lord 

ifiMt  he  in  same  Keeper  North,  in  Preston  v.  Titblkn,'  1  Vem.  286,  though  notice  to  a  man's 

truftsactUm,        counsel  be  notice  to  the  party,  yet  where  the  counsel  comes  to  have  notice  of 

the  title  in  another  affair,  which,  it  may  be,  he  has  forgotten  when  his  client 
comes  to  advise  with  him  in  a  case  with  other  circumstances,  that  shall  not 
be  such  a  notice  as  to  bind  the  party.  £t  vide  Harvey  v.  Montapiey  1  Vem. 
57. 122*  and  Anon,  ibid.  318.  The  rule  that  notice  to  be  binding  must  be 
in  the  same  transaction,  is  still  further  exemplified  by  the  case  of  a  mem- 
ber of  parliament,  mentioned  in  Duke's  Cha.  U.  p.  64.  638.  There  land 
given  to  charitable  uses  was  intended  to  be  sold  by  act  of  parliament,  and 
when  the  bill  was  read  in  parliament,  it  was  declared  that  the  land  was 
chargeable  with  a  charitable  use,  and  an  offer  was  made  to  otherwise  assure 
the  charitable  use.  The  bill,  however,  did  not  pass,  and  the  land  was 
afterwards  sold  to  one  of  the  members  of  the  house,  who  spoke  in  the  de* 
bate  on  tlie  bill ;  yet  this  notice  was  held  not  to  be  sufficient ;  because  it 
was  not  known  to  the  purchaser,  except  as  a  member  of  parliament.  EaH 
Grinstead  cate^  Duke's  Cha,  U.  ubi  supra ;  €t  vide  Toth.  160,  ed.  1649,  or 
^8,ed.  1671. 
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So,  where  lands  were  settled  by  F.  on  his  marriage  in  1734,  No  notice  to 
which  he  mortgaged,  among  others,  in  1736,  to  W.  who  had  no  ^^gettUmeni 
notice  of  the  settlement,  and  R.  was  employed  as  agent  in  />«"»  \«  «*- 
making  both  the  settlement  and  the  mortgage;    one  question  made oetiUmeni 
was,  whether  W.  should  be  considered  as  having  notice  of  the  gy«»-i(^orf 
settlement,  R.  having  acted  as  agent  on  both  occasions  (p)  i 
And  the  Court  held,  that  affecting  a  person  with  notice  of  the 
tide  of  another,  by  reason  of  his  agent's  having  notice  of  it, 
had  not  been  carried  so  far,  as  to  affect  the  principal,  unless 
where  the  agent  had  it,  at  the  time  of  his  transaction  with  him ; 
and  that,  as  the  notice  which  the  attorney  had  of  the  settlement, 
IB  this  case,  was  two  years  before  the  mortgage,  the  mortgagee 
coald  not  be  affected  by  it. 

It  hath  not  been  settled,  whether,  where  one  employs  an  at-  Attorney  nof 
toraey  or  counsel,  and,  for  want  of  dispatch,  takes  the  matter  tkroughtnUy  no^ 
afterwards  out  of  his  hands,  and  gives  it  to  another  agent  to  ^*f^  ^^  ^^ 
finish,  and  the  first  agent  acknowledges  notice,  but  no  proof  of  ie8$  affect  prtK« 
notice  of  a  prior  incumbrance  can  be  had  against  the  subse-  ^*^}'  ^g  ', 
f ueot  agent,  notice  to  the  first  agent  shall  bind  the  party  him- 
aelf(9).     But  it  seems  reasonable  that,  in  the  case  put,  the  client 
should  be  bound ;  for  the  first  agent  is  stated  to  have  entered 
upon  the  business,  the  last  agent  to  have  finished  it ;  and  the 
law  presumes,  that  whatever  is  known  to  the  agent  is  likewise 
ioown  to  the  principal ;  therefore,  as  the  client  must  be  consi- 
dered, in  law,  as  taking  the  business  out  of  the  hands  of  the 
former  agent,  with  all  the  information  the  former  agent  had 
thereupon,  the  client  must  consequently  be  considered,  either 
as  having  lost  that  knowledge  on  the  transfer  to  the  last  agent, 
which  would  be  absiud,  or,  as  delivering  the  matter  over  to 
him  subject  thereto;  any  other  construction  would  open  a  door 
to  great  fraud  betweeu  a  first  agent  and  his  client ;  for  then  the 
latter,  pn  discovery  that  the  former  had  notice,  might  remove 
any  impediment    arising    from   notice  to  his  first  agent,  by 
taking  the  business  out  of  bis  haads,  and  giving  it  \o  a  new       [  ^99  ] 
agent  (m). 

(f)  sued  V.  fVkUaker^  Barnard.         (q)  Vans  v.  Bamafd,   Gilb.  Eq. 
no.  Rep.  7, 8. 

'■'"■■'  '     '  >         *  m  L     .     I   I  .1      wii     I  I  ■  ii  11 

(L)  What  notice  a  cl<?rk  has  by  ens^rossing  a  deed  prejudicial  to  bis  rights, 
see  antea,  439,  of  this  edition,  note  (K). 

<M)  The  point  may  now  be  considered  as  settled  by  the  case  of  Bury  v.  BmU  thai  no-  ' 

BmrWf  App.  Sug.  V.  Sc  P.  No.  xxv.  p.  61,  5th  ed. ;  on  the  reasons,  perhaps,  tice  to  agent 

of  the  learned  anthor,  as  adduced  in  the  text.    In  the  case  allnded  to,  Lord  not  employed 

Hardwicke  said,  that  as  to  the  first  point  there  was  no  positive  evidence  of  ikroagkontj  is 

notice:  the  defendant  denied  it  by  her  answer,  and  there  being  only  one  notUe  to  jrriM' 

Fitneas  against  that  answer,  a  decree  could  not  be  made  upon  that  one  wit-  tipal,  csnftrn* 

)MM't  tKstuiKH!iy.«*Whera  ao  agent  had  been  employed  for  a  person  in  part,  ^. 
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What  if  bun-  '  But  the  law  might  be  more  doubtful,  if  the  first  agent,  by 
from  attorney  ^^J  accident,  had  given  up  the  business,  without  entering  there^ 
before  he  enters  upon;  for  it  would  be  carrying  this  doctrine  of  notice  very  far 

indeed,  to  say,  that  the  mere  depositing    tlie   papers    in    an 

agent's  hands,  with  a  view  to  employ  him,   and  taking  them 

^  away  before  inspected,  should  be  notice  to  the  client  of  a  fact, 

of  which  the  agent,  had  he  inspected  them,  would  have  found 

himself  having  notice.     Sed  quare* 

Optional  with        And  though  counsel,  &c.  concerned  for  one  of  the  parties 

t^a^Uwus!^    may,  if  he  pleases,  demur  to  being  examined  as  a  witness  (r), 

yet,  if  he  consents,  the  Court  will  not  refuse  reading  his  depo<* 
sition,  for  the  right  to  object  is  his  privilege,  not  that  of  his 
client  (n). 
But  he  cannat        The  true  time  of  executing  a  deed  is  not  such  an  act,  of 
^iien^^^ace'  ^'hich  an  attorney  may  refus^  to  give  evidence  (s);  for  a  thing 
€utiott  qf  deed,    of  such  a  nature  as   the  time  of  executing  a  deed,  could  not 
[  600  1      ^^    called    the   secret  of   a   client ;    for   that  is  a  thing  of 
which    he  may  come   to   the  knowledge  without  his  client's 
acquainting  him  therewith,  and  is  of  that  nature,  that  an  at- 
torney concerned,  or  any  body  else,  may  inform  the  Court  of 
it  (o), 

(r)  [Per  three  judges  against  one,      [2  Ves.  445.]    Waldron  ▼.  Ward,  Stjn 
in  Matthewe  v*  Tetnfie,  Holt,  C.  J.      489*  contra,  10  Mod.  41. 
dissent]    Comb.   467.   1  Ves.   63.         (a)  Vide  10  Mod.  41. 


and  not  throughout,  yet  that  affected  the  person  -with  notice.    In  the  cas« 
before  htm  the  recital  in  the  deed  of  the  power  of  jointuring  was  sufficient 
to  have  made  the  defendant  have  enquired  into  it;  and  therefore  hit 
Lordship  held  that  should  affect  her. 
Cowisel,  ^e.  not       (N)  The  contrary  was  holden  in  Lord  Say  and  Selena  cose,  10  Mod.  41,  as 
permitted  to  re'   the  lc»med  author  has  noted  in  his  reference  n.  (r) ;  and  this  is  now  the 
veal  uereta,         prevailing  opinion  of  the  profession ;  for  it  is  considered  that  a  counsel  or 
though  they        attorney  ought  not  to  be  permitted  to  divulge  the  secrets  of  his  client, 
afftr  to  do  $o,      though  be  offer  himself  for  that  purpose ;  it  being  contrary  to  the  po- 
licy of  the  law  to  permit  any  person  to  betray  a  secret  with  which  the  law 
has  entnisted  him.    Cuts  v.  Pickeringy  l  Vent  197.    And  at  common  law 
confidential  communications  between  attorney  and  client  are  not  to  be  re- 
yealed.at  any  period  of  time — not  in  an  action  between  third  persons^nor 
after  the  proceeding  to  which  they  refer  is  at  an  end— nor  after  the  dis- 
missal of  the  attorney  *,  for,  says  Mr.  Justice  Buller,  in  the  case  of  Wiiaom 
V.  Raisall,  4T.  R.  759,  760,  '*  it  is  not  sufficient  to  say  the  cause  is  it  an 
end  ;  tlie  mouth  of  such  a  person  is  shut  for  ever."    See  also  Undaay  v. 
Talbot,  Bull.  N.  P.  %84a.  and  see  lyir.  Bridiohan's  n.  (a).  kVilnon  v.  RaataU^ 
4  T.  ]<.7d3.  IVright  v.  Mayor^-e  Ves.  280.  Sloman  v.  Heme^  2  Esp.  Ca.  695, 
Brand  v.  Ackerman,  5  ibid.  119.     Fountain  v.  Youag,  6  ibid.  113.    Rtx  v« 
mihers,  'i  Campb.  578.    ibid.  10.  and  Pbill.  Law  of  £vid.  140, 4th  ed. 
Aitachmeni  of         (O)  Indeed,  if  the  defendant's  attorney  who  is  a  subscribing  witness  to 
attorney  for  re-   an  agreement,  upon  which  the  plaintiff  brings  his  ejectment,  refuses  to 
/uaing  to  gite      give  evidence  of  his  attestation,  the  court  out  of  which  the  record  issues 
tvidenee,  will  grant  an  attachment  againut  him.    Doe  v.  Andrewa,  Cowp.  845.    Every 

person  who  claims  an  interest  in  the  property  has  a  right  to  call  upon  the 
attorney  as  being  the  attesting  witness.  Robaon  ▼.  Kemp,  5  Esp.  Ca.  59« 
Mor  does  this  privilege  of  attorneys,  &c.  extend  to  their  executor,  see 
antea>  379,  of  this   edition,  n.  (G) ;   nor  to  comraunications  from   coU 
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Neidier  cati  an  attorney  screen  himself  under  this  rule,  if  he  Attorney  con- 
ges not  disclose  to  the  purchaser  of  an  estate,  whether  ahso-  Z^l^fli^u'uf 
lately  or  by  way  of  mortgage,  any  incumbrance  therein  with  »fflA«  saiitfuc'' 
which  he  is  acquainted  (0 ;  for  it  is  a  principle  of  equity,  that 
in  transacting  a  purchase  or  bargain,  wherever  the  buyer  is 
drawn  in  by  misrepresentation  or  concealment  of  a  material 
fact  or  circumstance,  so  as  to  be  injured  thereby,  and  that  done 
with  intention  and  fraud,  he  is  entitled  to  satisfaction.  And  this 
rule  is  not  only  applicable  to  all  persons  having  an  interest  in 
the  thing  contracted  about,  but  also  to  the  agent,  attorney, 
or  solicitor  of  the  buyer,  having  a  trust  and  duty  with  his  piin- 
cipal,  who  is  also  liable  to  make  satisfaction,  if  participant  in 
ihe  transaction.  Therefore,  if  the  attorney  of  the  vendor  of  an 
estate,  acquainted  that  there, are  incumbrances  thereon,  treats 
for  his  client  in  the  jsale  thereof,  without  disclosing  them  to  the  [  6ol  ] 
porchaser  or  contractor,  knowing  him  a  stranger  thereto,  and 
represents  it  so  as  to  induce  the  buyer  to  trust  his  money  there^ 
apon,  a  remedy  lies  against  him  in  a  court  of  equity.  And  it 
m  necessary  that  courts  of  equity  should  adhere  to  this  prin^^ 
ciple,  to  preserve  integrity  and  fair  dealing  between  man  and 
man,  most  transactions  being  by  the  intervention  of  an  attorney 
or  solicitor.  Tlib  case,  therefore,  is  distinguished  from  that  of 
disclosing  the  general  circumstances  of  a  client,  with  the  know<i> 
ledge  of  which  an  agent  is  trusted,  of  which*  it  would  not  be 
proper  to  give  notice^ 

And   if  the  discovery  of  that(zi),'  of  which   a  counsel  is  Cmin$eVtkn0^ 
called  upon  to  give  evidence,  be  made  to  him  before  such  time  taSer^^'m^ 
as  he  is  retained,  he  is  not  entitled  to  this  privilege,  but  may  be '  vUeged. 
sworn. 

If  one  take  a  mortgage  by  assignment  from  a  mortgagee  (x),  Auigneef^ 
affected  with  notice  of  an  outstanding  title,  he  will  take  subject  /l^^d^^A  n4h 
to  that  title,  for  his  assignor  cannot  transfer  to  him  a  better  **ctrf  kuoM-^ 
right  than  he  has  himself. 

And  if  such  original  mortgagee,  in  a  bill  filed  by  the  person       [  602  } 
setting  up  an  eigne  title  against  the  mortgagee  and  his  assignee,  ^^Ji^^j^  ^ 

(<)  Arnoi  r.  Biteoet  1  Ves.  95.  mon  law,  see  1  Phill.  on  Evid.  145.  H^  q/  notice 

(«)  Cnt$  V.  Piekering,  iVent.  197  ;  —Ed.]  ,-,  hUmuwer^ 

[and  on  what  facts  an  attorney  or        (x)  Vide  Wkalley  v.  WhaUeyy  1  Vem. 

couuei  may  l»e  examined  at  com*  484. 


lateral  qnarters,  altboagb  made  in  consequence  of  the  character  of  attor^ 
ney,  ^c.  The  privilege  is  restricted  to  communications,  whether  oral  or 
wntten^from  the  client  to  his  attorney.  Speneely  v.  SchuUnbwrgh,  7  East,  357. 
For  winit  a  counsel  or  attorney  may  disclose  on  examination  in  courts  of 
common  law,  see  Bridg.  Bull.  N.  P.  384  b.  n.(a))  and  Phill.  Law  of 
Etid.  Chap.  VL  and  Index,  vve.  Counsel* 
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and  praying  to  he  let  into  possession,  charging  notice,  Conftst 

by  his  answer',  that  he  had  notice  before  the  lending  of  the  mo^ 

ney;    that  confession  of  notice  >vill    bind  his  assignee;    for 

though  the  mortgagee's  answer   cannot  be  read    against   the 

assignee    as   evidence^    yet   he    must    stand    in   his  assignor *9 

place,  and  then  his  assignor's  confession  of  notice  will  bind 

him  (y). 

Setumd  fnort-         Therefore,  if  an  estate  be  settled  upon  trust  for  raising  a 

f^er^ri^Mrf  ^P^^***^  ^^^f  ^^^  afterwards  a  mortgage  be  made  thereof  to  a 

wUkout  notice     mortgagee,  with   notice  of  that  trust,  and  then  a  subsequent 

%bath^o/wkieh  mortgage  be  made  to  one  who  haith  notice  of  the  prior  mort- 

fint  mortgagee    gage,  but  not  of  the  antecedent  trust  of  which  the  firdt  morl- 
hnenotiee^miut  «     i         •  .      «  <  ■  •      ' 

tiAe  wloict  to    gagee  had  notice,  yet  the  last  mortgagee  must  take  subject  to 

^Jll^dwMmunt-   that  demand  (2);   for  he  having  notice  of  the  first  mortgage^ 

l|f  to  the  no*      which  is  prior  to  his^  but  posterior  to  the  trust,  must  conse- 

^  ^^^  quently  take,  subject  to  the  first  mortgage ;   and  being  subject 

to  that,  must  be  subject  to  every  thing  that  was  subject  to.- 

[  603  ]       This  may  be  proved,  by  considering  the  right  and  order  of  re* 

demptioQ  in  the  Court ;  as  for  example,  the  cestui  que  trust  of 

the  trust-estate,  having  a  prior  incumbrance,  may  compel  the 

first  mortgagee  to  redeem  him,  which  if  done,  the  former  will 

have  a  right  in  both  capacities  to  compel  the  last  mortgag6<e,  or 

those  claiming  the  benefit  of  that  mortgage,  to  redeem  him  aa 

Legal  estate       to  both ;  for  a  coart  of  equity  will  not  take  from  the  mesne 

not  taken  from    mortgagee  the  legal   estate,  which  he  will  have  got  from  the 

gi^ee.  trustees,  unless  his  demand  be  wholly  satisfied. 

piUene  mort-  Notice  of  an  act  of  bankruptcy  will  not  be  presumed  against 

mmev^eraet   ^ l^t/wwe  mortgagee,  who  lends  his  money  after  the  act  of  bank-* 

0/  bankruptcy    mptcy  committed,  to  take  from  him  the  benefit  of  an  eigne  in- 

eignemor^^   cumbrance  purdiased  in ;  for  though,  at  law,  the  assignment  to 

ynrchased  in,  if  (he  assignees  hath  relation  back  to  the  time  of  the  act  of  bant- 

^gne  mortgage  <  •       ,  ,   1  .  ^  ,        t 

hegioen  before    ruptcy  committed,  and  the  construction  of  statutes  be  the  same 
act  committed    j^  equity  as  at  law,  yet  it  would  be  too  hard  to  extend  a  penal 

law,  in  a  court  of  equity,  to  the  prejudice  of  the  mortgagee. 

Besides,  where  a  statute  is  to  be  carried  into  execution,  in 

(y)  Vide  WhaOey  v.  WhaUey  et  al'.         (z)  Earl  of  Pomfret  v.  Lord  fVind- 
1  Vera.  48i.  etir^  t  Ves.  185. 


(P)  Secasy  if  the  first  mortgagee  have  no  notice  of  the  charge,  or  if  the 
second, mortgagee  have  no  notice  of  tlie  first,  IKHro.  C.  C  tia. 
VoUtniatyand  ^^)  S^ote,  volnntary  payments  to  a  bankrupt,  with  notice  of  an  act  of 
eomimleorypay'  bankruptcy  actually  committed,  are  bad,  Prickett  v.  Dotcn,  S  Campb.  ISI ; 
ments  to  bank*  ^"^  payments  Enforced  by  coercion  of  law  are  good  against  tlie  future  a8<- 
rupt,distim^  signees.  Potter  v.  JUanaon,  ft  T.  11,  479,  The  same  distlnctioB  was  taken 
guiehed*  '"  ^V^  ^'  ^cneon^  1  Frcem.  349.  * 
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(ttfuU^y  the  rule/  that  a  purchaser  for  a  valuable  consider atiori^ 
without  notice^  shall  not  be  deprived  of  any  advantage^  which 
will  enable  him  to  defend  himself,  will  be  applied  as  well  in 
cases  arising  under  an  ztl  6(  parliament^  as  in  those  occurring 
at  common  law,  [  604  J 

Thus,  where  T.  having  made  mortgages  {a)  of  some  parts  of  Aatigneei  can- 
his  estate,  these  mortgages  afterwards,  by  mesne  assignment,  be-  demption 
came  vested  in  ,W.  and  carried  with  them  the  legal  estate.    T.  ^fjjj*j[«^" 
then  became  a  bankrupt,  but,  before  the  assignment  of  T/s  legal  estate  and 
effects  to  the  assignees,  W.  obtained  a  release  of  the  equity  of  tJ^ofrtim^* 
redemption  from  T.  for  a  valuable  consideration:  on  a  suit  **^M^eract 
brought  by  the  assignees  agamst  W.  to  set  aside  these  convey-  without  n^ftui 
ances,  it  was  held,  that  a  purchaser  for  a  valuable  consideration,  '^^^* 
without  .notice  of  the  bankruptcy,  could  not  be  relieved  against^ 
widiin  21  Jac.  K(R)« 

(a)  CoUHt  V.  De  GoUSj  Ctu  temp.  Talb.  65. 


(R)  Gap.  19.  8. 14.  Before  that  statute  a  sale  or  mortgage  by  a  trader,  Stat*  qfJameS 
after  ao  act  of  t>ankruptcy  tipon  which  a  commission  aflerwaida  issned,  migbt  not  repwled  by 
he  defeated  at  any  period  however  distant.  The  death  of  the  trader  without  Sir  S.  RomU- 
a  commission  of  bankrupt  against  him,  wa^  the  only  certain  security  to  a  ly'tact* 
Bortgagee  or  pnichaser  under  him.  The  above  statute  enacted,  that  no  pur- 
chaser for  good  and  valuable  consideration,  should  be  impeaclied  by  virtue  of 
this  act,  or  any  other  act  theretofore  made  against  bankrupts,  nnless  the  com* 
mission  to  prove  him  or  her  a  banknipt  should  be  sued  forth  against  such 
bankrupt  vrithin  five  years  after  he  or  she  should  beeome  bankrupt.  Sir  S. 
Romilly'a  act,  46  Geo.  S.  c.  I.*i5.  1806  (explained  and  extended  by  49  Geo.  3. 
c.  iii,  and  see  1  Campb.  491)  followed  and  reduced  the  period  of  live  years 
10  two  calendar  months,  as  stated  in  a  previous  note.  See  antea,  565,  n.  (T). 
By  Sir  Samuel  Romilly's  act,  all  conveyances  by,  all  payments  to,  and  all  coo« 
tracts  with  a  banknipt,  made  bonA  fide  two  months  before  the  date  of  the 
commission  of  bankrupt,  are  declared  good  and  binding  on  the  assignees. 
To  a  Conveyance  therefore  after  a  commission  issded,  ora  docket  struck, 
this  statute  does  not  apply.  But  the  statute  of  James  may,  in  such  a  case, 
it  is  presnmed,  if  five  years  have  elapsed  since  the  conveyance,  be  insisted 
OB  as  affording  snbstantial  relief,  provided  the  purchaser  had  not  actual 
■otice  of  the  commission  or  docket  previously  to  his  paying  his  purchase 
money,  or  to  the  execution  of  the  conveyance.  ConseqoenUy  the  statute 
of  Junes  is  not  entirely  repealed  by  the  late  act  of  Geo.  3. 

The  proposition  of  the  learned  author  in  the  text  is,  that  as  to  the  sta-   SnJ^ects  for 
late  of  James,  if  a  purchaser  6a»d  fide  without  notice  of  the  act  or  com-   cowsideratum 
■BJasion  of  bankrupt,  can  procure  a  legal  estate,  he  may  protect  himself  proposed^ 
Under  that  legal  estate  both  as  against  an  act  and  a  commission  of  bank- 
rupt, however  recent  or  however  long  ago  that  act  or  comipission  may  have 
been  committed  or  issued.  The  soundness  jof  this  po.ntion,we  propose  in  this 
note  toinventijgate;  and  then,  2dly,  to  inquire  whether  a  similar  doctrine 
can  be  stated  in  regard  to  the  late  act  of  Geo.  3. 

1st.  The  principal  authority  for.  the  above  doctrine  is  the  decision  of  the   CoUett  ▼.  Det 
Court  of  Chancery,'  in  the  before  mentioned  case  of  CoUett  v.  De  GoU»y   GoUi  eat^firm* 
which  subsequent  dicta  have  greatly  invalidated,  if  not  entirely  over-ruled,  ed  by  Lard 
hat  vpon  what  grounds  we  are  now  to  .consider.    The  words  of  Lord  Talbot  EUkm* 
m  CoUett  V.  De  GoUb  are  these  :•— '*  There  certainly  may  be  cases  where  a 
porchaser  for  a  valuable  consideration,  without  notice  of  an  act  of  bank'-' 
raptcy,  shall  not  be  obliged  in  this  court  to  discover  any  thing  (whetlier 
tecombrances  that  he  has  sot  in,  or  any  other  thing),  but  all  advantage* 
ihall  be  left  bim  to  defend  ninuelf.    Suppose  two  purchasers  without  no* 
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OF    NOTICE 


Atid,  if  the  mortgagee  hath  a  better  title  or  right  to  the  legal 
estate  (ad),  aUh6ugh  it  be  not  conveyed  to  him^  yet  he  may 

(oa)  [As  to  such  better  title  or  right,  see  antea^  477»  n.  (S).-<*Cd.] 


pMher  argU' 
Inenta  in  favor 
Hi  thai  catej 


ijtrd  Redes* 
daU't  dictvm 
against  U% 


ttee,  and  the  second  by  chance  pets  hold  of  an  old  term,  he  shall  defend 
himself  thereby  against  the  fimt,  who  still  is  as  much  a  purchaser  for  a  valu- 
able consideration  as  himself.  /  do  not  therefore  think  a  purchaser  for  a  valu- 
able consideration^  without  notice  of  the  bankruptcy,  to  be  relieved  against  im 
this  court  within  21  Jac,  is«."— This  case  of  CoUett  v.  De  GoUs  is  generally 
considered  as  deciding,  that  if  a  mortgage  of  a  legal  estate  be  maoe  before 
an  act  of  bankruptcy,  and  the  mortgagee  make  farther  advances  after  the 
act  committed,  bat  without  notice  thereof,  the  assignees  cannot  compel  a  re- 
demption  without  paving  all  the  money  advanced  ;  that  is,  that  the  mort- 
gagee not  having  had  notice,  may  make  use  of  his  prior  legal  estate  as  a  pro- 
tection against  the  act  and  commission  of  bankrupt.  Tliis  is  in  a  great  mea- 
sure confirmed  by  what  fell  from  th^  present  Lord  Chancellor,  in  the  case 
of  Knott  ex  parte,  11  Ves.  609.  His  Lordship,  in  the  course  of  the  argo* 
ments,  in  that  c^ase^  said,  **  the  case  of  CoUett  v.  De  GoUs  proves  that  money 
advanced  after  an  act  of  bankniptcy,  may  be  tacked  and  charged  upon 
the  estate,  notwithstanding  the  property  is  taken  out  of  the  bankrupt ;  and 
it  was  trged  there^  that  he  had  notliing  to  convey  by  the  second  mortgage  ; 
yet  it  was  held,  that  though  the  legal  effect  of  tlie  second  mortgage  waa 
nothing,  the  court  would  consider  it  a  second  incumbrance.  The  distinc- 
tion was  taken,  that  a  sectet  act  of  bankruptcy  did  hot  prevent  tacking  as 
a  commission  actually  issued  did;  that  being  notice  to  all  the  world."  Sed 
vide  what  is  said  antea,  565^  n.  (T),  as  to  a  commission  being  notice  to  all 
the  world. 

His  Lordship  again  alluded  to  the  principle  of  Collett  v.  De  Gotls,  in  the 
course  of  his  judgment  in  the  above  Qientioned  cane  of  Knott  ex  parte,  see 
11  Ves.  619,  where  he  in  effect  observed  :— '<  It  is  said  th6  act  divests  the 
bankrupt  of  all  bis  interest,  and  when  the  commission  follows,  it  operated 
by  relation  from  the  time  the  act  of  bankruptcy  was  committed ;  and  thon 
the  person  taking  the  second  security  really  takes  nothing  i  no  interest 
passing  from  the  bankrupt,  there  can  be  no  tacking ;  for  the  operation  of 
the  commission  is  to  reduce  to  dust  and  ashes  the  second  security.  But  all 
the  cases  shew  that  this  objection  will  not  do ;  for  then  it  would  have  been 
in  vain  to  discuss  whether  there  is  a  difference  between  securities  after  atf 
act  of  bankniptcy  and  aAer  a  commission  issued."  This,  it  is  apprehended, 
is  the  true  interpretation  which  the  evasive  and  conflicting  report  of  Lord 
Eldon's  observations  in  Knott  ex  parte  (11  Ves.  619)  ought  to  receive.  The 
marginal  note  too  of  that  case  favours  this  construction,  *'  the  right  to  tack 
in  equity  is  not  affected  by  the  relation  to  the  act  of  bankruptcy.**  Indeed 
the  effect  of  a  different  interpretation  would  be  to  over-rule  the  case  of 
Collett  V.  De  GolU,  which  appears  to  have  been  long  acouiesced  in,  and 
which  Lord  Eldon,  from  his  previous  recognition  of  that  determination  til 
the  same  case,  could  never  have  meant  to  have  done ;  for  certainly  hia 
Lordship  could  not  have  been  aware  that  the  authority  of  that  case  liadf . 
ever  been  impugned,  and  at  the  same  time  have  decided  in  direct  con- 
formity with  it. 

N^xt  follows  the  two  cases  which  are  said  to  militate  against  the  aotli<y- 
rity  of  Collett  v.  De  GoUs,  so  far  as  that  case  tends  to  support  the  doctrine 
above  stated ;  the  first  is  that  of  Latouche  v.  Dunsany,  1  Sch.  &  Lef.  152  $ 
and  tlie  second  that  of  Herbert  ex  parte,  ubi  infra.  Jjatouehe  v.  Dunsanjf 
turned  on  the  construction  4>f  the  registry  act ;  and  a  comparison  was  made 
between  the  principle  there  contended  tor  and  that  laid  down  in  CoUett  v. 
De  GoUs,  where  it  was  said,  that  in  the  lastly-mentioned  case  equity  refused 
to  take  the  legal  estate  from  AVard,  unless  upon  payment  of  the  sums  ad- 
▼anccd  qfter  the  bankruptcy  without  notice,  though  the  words  of  the  bank- 
rupt laws  were  as  strong  for  avoiding  all  acts  done  after  bankruptcy,  aa 
those  of  the  registry  act  to  avoid  the  unregistered  deed..  The  court  how- 
ever observed,  that  **  it  was  then  the  constant  practice  for  tlie  assignees  <o 
compel  a  redemption  on  payment  only  qf  what  was  advanced  before  the  bank^ 
ruptcy ;"  and  decided,  tliat  a  mortgagee  is  prevented  by  tlie  operation  of 
the  registry  act^  6  Anne,  c.  ?<  from  tacking  so  at  to  gain  priority  againil 
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protect  himself  thereby,  from  an  act  of  bankruptcy.     Thus,  teet  hinue^ 
irbtrt  H.  B.  on  May  Ist,  1710,  was  arrested  at  the  suit  of  one  "S^^^^^. 


Bene  regbtered  incnmbrancea.  On  this  case  it  is  wortby  of  remark,  that 
the  obsepvatioD  of  the  court  on  CoUett  t.  De  GoUm  was  perfectly  gratuitous, 
tod  wiiat  perhaps  it  would  not  have  made  on  a  full  inquiry  into  the  ques- 
tion, had  it  been  called  upon  expressly  to  decide  the  point,  llie  decision 
was  in  nnison  with  the  remark,  because  not  only  in  that  case,  but  in  every 
case  where  a  first  mortgagee  makes  further  advances  having  notice  of 
the  second,  either  by  act  of  parliament,  registry,  or  actual  information, 
the  decision  most  be  the  same ;  and  therefore  it  cannot  be  inferred,  that 
the  dictum  of  the  court  had  any  influence  on  its  subsequent  determina- 
tion, so  as  to  make  it  applicable  to  a  denial  of  the  authority  of  CoUttt  ▼. 
DtGoiU. 

The  second  case  is  that  of  Herbert  ex  parte,  13  Ves.  18S,  which  assumes    Case  in  text 
more  of  an  hostile  aspect,  and  tlireatens  entire  destruction  to  the  decision    over-ruled  by 
we  are  now  considering.    Lord  Chaucellor  Erskine  is  reported  to  have  said,    Lord  Erekine, 
that  the  moment  an  act  of  bankruptcy  is  committed,  there  is  an  end  of  alt  '^ 
rrlation  between  the  individual  and  his  property,  and  the  party  taking  tlie 
lecDrity  afterwards  takes  nothing;  and  his  Lord&liip  gave  judgment  accord- 
ingly.^  On  a  subsequent  day,  however,  some  of  the  parties  not  being  aware 
that  judgment  had  been  given.  Lord  Erskine  went  through  the  circum- 
stances of  the  case  again ;  repeating  his  clear  opinion,  that  the  case  of 
C^Uett  V.  De  GoUe  was  not  law,  principally  on  the  authority  that  Lords 
Eldon  and  Redesdale  had  (as  his  Lordship  understood  them)  both  expressed 
their  opinions  against  that  case.    In  this  however  Lord  Erskine  seems  to 
have  been  mistaken,  especially  as  to  the  opinion  of  the  former  noble  Lord, 
ai  will,  it  is  conceived,* be  apparent  by  reference  to  the  extracts  from  Lord 
EMon's  judgment  in  Knott  ex  partey  introduced  in  the  earlier  part  of  this 
oote.— The  case  of  Herbert  ex  parte  is  an  express  authority  for  the  position, 
that  a  mortgagee  cannot  tack  subsequent  advances  to  his  mortgage  if  those 
advances  have  been  made  (nfter  the  mortgagor  has  committed  an  act  of 
haakroptcy,  altliongh  they  may  have  been  witliout  notice  of  the  act  com- 
nitted,  and  the  mortgagee  might  have  had  a  prior  legal  estate.    The  reason 
iadndng  the  determination  in  tbis  case  might  perhaps  have  arisen  from  the 
eoosideration,  that  the  act  of  bankruptcy  was  of  itself  constructive  notice 
to  an  the  world,  provided  a  commission  issues  in  relation  to  that  act.    If 
that  be  admitted,  the  case  is  reconcileable  with  the  former  autiiorities ;  and  it 
is  barely  necessary  to  remark,  that  such  appears  to  have  been  the  prevailing 
opfaiion  at  the  time  the  case  of  Herbert  ex  parte  was  decided.    But  it  seems    GronMfs  iff  hi$ 
to  be  a  settled  pofait  now,  that  a  commission  of  bankruptcy  is  not  of  itself   L0rdAxp*s  de- 
notice,  nor  is  the  advertisement  of  the  party's  being  found  a  bankrupt,   eUim^  fvesfioii- 
which  is  always  inserted  in  the  Gazette,  of  itself  notice  to  the  creditors,  or   fd* 
what  they  are  bound  to  take  notice  of.    That  is  a  circnmstance,  says  Lord 
Ellenborough,  in  Howell  v.  Browning,  7  East,  161,  from  which  the  jury  may 
prcsame  notice,  bnt  it  is  not  in  Itself  actual  notice.    But  further  with  re- 
ipect  to  the  cases  of  Latouche  v.  JDansoiitf  and  Herbert  ex  parte^  and  even  of 
inut  ex  parte,  it  seems  to  have  etcapecl  observation  that  the  precise  point 
in  dispute  had  been  previously  decided  by  the  case  of  Hitchcock  y,  Sedgwick^ 
aatea,  p.  55«,  of  this  ed.  n.  (T),  in  the  House  of  Lords,  which  of  course  is  an 
anthority  paramount  to  all  others.    It  was  by  that  case  in  effect  determined 
that  a  mortgagee,  not  having  actual  notice  of  the  abt  of  bankruptcy  or 
cooHBiation  or  bankrupt,  may  tack  advances  made  tnbse(|uently,  not  only 
to  the  act  of  bankruptcy,  but  also  even  to  the  commisaion  issned* 

We  may  ^erefore  venture  to  conclude,  that  the  case  cited  in  the  text  is   Act  and  eom- 
u  existing  anthority;  for  the  doctrine  advanced  by  the  learned  author,   mtMnono/bank-^ 
notwithstanding  its  principle  has  been  doubted,  and  even  in  one  case  ex-    rupt  may  be 
prcady  over-roJed.    Bnt  it  must,  it  is  apprehended,  be  received  with  this   evaded  by  prior 
qaatidcaUon,  that  the  legal  estate,  to  afford  protection,  must  have  been   legal  eeiate  «ii- 
created  ^re  years  before  the  commission  issued ;  for  otherwise  such  legal   der  eiahUe  ^f 
«tate  will  be  impeachable  under  the  statute.    To  illustrate  this  by  exam-    Jomst. 
pfe:  aiwpose  an  act  of  bankruptcy  to  have  been  committed  in  idlO,  a  mort- 
pge  of  the  leeal  estate  for  a  term  to  have  been  executed  in  X^\%,  a  com-  ^ 

^iiMioM  of  baskmpt  to  have  issned  in  1815,  and  the  estate  to  have  been 
Mid  by  the  bankrupt  (before  an  assignment  to  the  assignees)  to  a  purchaser 
^valaaUe  eoflsideration,  without  notice  of  either  the  act  or  c^nmission  of 
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bankrupt,  and  the  purchaser  to  have  paid  off  the  mortgage  made  in  1812, 
and  have  procured  an  assignment  of  the  legal  estate  for  the  term  to  a  tras-> 
tee  of  his  own  nomination, — in  this  case  it  is  conceived,  tiie  purchaser 
could  not  shelter  liimself  under  the  protection  of  the  legal  term  against  the 
claim  of  the  assignees ;  for  the  mortgage  itself  was  impeachable  under  the 
statute,  the  commission  having  ensued  in  due  time  on  the  act  of  banliruptcy. 
And  this,  it  should  b^  remembered,  is  a  case  withont  the  scope  of  the  late 
act,  to  which  it  *s  now  time  to  advert. 

Sdly.  It  was  proposed  to  inquire  whether  under  the  act  of  46  Geo.  3. 
c.  155,  a  bonAfide  purchaser  between  an  act  of  bankruptcy  and  the  issuing 
of  a  commission,  or  after  a  commission  actually  issued,  but  before  an 
assignment  to  the  assignees  (such  purchaser  being  without  actual  notice  of 
either  the  act  or  commission),  can,  by  procuring  a  legal  estate,  created 
two  calendar  months  prior  to  the  commission  issu«l  or  docket  struck,  pro- 
tect himself  against  the  asugnees  of  the  bankrupt  vendor. 

The  statute  enacts,  '<  that  in  ail  cases  of  commissions  of  bankrupts  there- 
after to  be  issued,  all  conveyances  by,  all  payments  by  and  to,  and  all  coo- 
tracts  and  other  dealings  by  and  with  any  bankrupt,  bonA  fide  made  and 
entered  into  more  than  two  calendar  months  before  the  date  of  such  com- 
mission, shall,  notwithstanding  any  prior  act  of  bankruptcy  committed  by 
such  bankrupt,  l>e  good  and  effectual  to  all  Intents  and  purposes  wtKatsoever, 
in  like  manner  as  if  no  such  prior  act  of  bankruptcy  nad  been  committed, 
provided  the  person  or  persons  so  dealing  with  such  bankrapt,  had  not  at 
the  time  of  such  conveyance,  payment,  contract,  dealing,  or  transaction, 
any  notice  of  any  prior  act  of  bankraptcy  by  such  bankrupt  committed,  or 
tiiat  he  was  insolvent,  or  had  stopped  payment;**  and  it  is,  in  the  third  sec- 
tion of  the  act,  provided  "  that  the  issuing  of  a  commission  of  bankrupt, 
although  such  commission  shall  afterwards  be  superseded,  [or  the  striking 
a  docket  for  the  purpose  of  issuing  a  commission,  whether  a  conunission 
ahall  actually  issue  thereupon  or  not  J  shall  be  deemed  notice  of  a  prior  act 
of  bankruptcy  for  the  purpose  of  the  act,  if  it  shMl  appear  that  an  act  of 
bankruptcy  had  been  actually  committed  at  the  time  of  issuing  such  com- 
mission or  striking  such  docket" 

If  therefore  an  act  of  bankruptcy  be  committed  to-day,  a  mortgage  for 
a  term  of  1000  years  executed  by  the  bankrupt  to-morrow,  and  no  com- 
mission issued  for  more  than  two  months  after  the  mortgaffe,  the  mortgage, 
it  is  clear,  will  be  binding  on  the  assignees  of  the  baiuirupt  mortgagor. 
Let  us  further  suppose,  that  two  montiis  and  a  day  elapse  between  th^  mort- 
gage and  the  commission,  and  in  the  interval  the  bankrupt  to  sell  his  equity 
of  redemption  to  A.  (which  sale  would  be  clearly  void  as  against  the  assig. 
nees),  and  afterwards  A.  to  purchase  in  the  prior  mortgage,  many  writers 
on  this  subject  agree  that  A.  may  make  use  of  the  legal  estate  thus  ac- 
<]uired  as  a  protection  against  the  assignees ;  and  this  perhaps  on  the  rule 
in  equity,  that  a  purchaser  for  a  valuable  consideration  without  notice 
shall  not  be  deprived  of  any  advantage  which  be  may  derive  from  tlie  legal 
estate  at  law.    But  this  rule  would  have  applied  vrlth  more  force  if  the 
purchase  of  the  equity  of  redemption  had  been  made  after  the  commission 
issued,  and  tlie  legal  estate  had  been  more  than  six  years  standing,  as  then 
the  act  of  Oeo.  3.  would  not  have  applied,  and  tlie  statute  of  James  might 
have  been  over-reached  hy  means  or  tlie  legal  estate.    It  cannot  however 
escape  observation,  that  in  the  case  where  A.  purchases  the  equity  of  re<. 
demption  in  the  two  months'  interval  between  the  mortgage  and  commi|- 
tion,  he  will  be  a  purchaser  with  notice  of  a  prior  act  of  bankruptcy  ;  for 
the  issuing  of  the  comnrission  before  two  months  have  elapsed  since  his 
purchase,  will,  as  to  that  purchase,  affect  him  with  notice  of  the  prior  act 
of  bankruptcy  by  means  of  the  proviso  added  to  the  third  section  of  the 
act  of  Geo.  3 ;  and  though  in  a  similar  rase  under  the  statute  of  James  the 
argument  of  a  purchaser  witliont  notice  may,  under  the  authority  of  the 
case  quoted  in  the  text,  prevail  n  favour  of  the  purchaser  of  the  equity  of 
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above  six  months,    wliichj  although  he  afterwards  paid   the 
debt^  and  many  thousand  pounds  to  others,  and  appeared  pub- 


,  don  against  the  aerigneesy  yet  it  eonid  not  nnder  the  act  of  Oeo.  S, 
becaiuie  the  sabteqnent  commission  is  declared  to  be  notice  of  the  prior 
•ct  of  bankrnptcyy  provided  such  commission  be  sued  out  witiun  two 
■onths  after  the  pardiase  or  conveyance. 

Mr.  Preston  ezpressei  the  doctrine  in  these  terms :— ^  A  legal  estate  will  Bxprashni  qf 
protect  a.  pnrchaser  <Tom  an  act  of  bankruptcy  of  which  he  has  not  any   doctrine  by 
Dotioe.    jAcGotttY.  IFord^  Ca.  Temp.  Talb.S43.    7Via.  Abr.  121.    Btit  at   Mr.  Fretton 
this  day  no  one  will  readily  accept  the  title  of  a  trader  after  notice  of  his   <Md  Mr*  M^ 
losolveBcy  by  a  compositiou  with  his  creditors.    And  after  a  man  has  com-   dock, 
nicted  an  act  of  bankmpt  (Lowes  v.  Lushj  14  Yes.  547.  FrankUn  ▼.  Lmrd 
Brwrndowy  ibid.  550),  he  cannot  force  his  title  on  a  purchaser  by  a  bill  for 
specific  pcrfonDanee."    3  Pres.  Abs.  S90,    The  first  beotence  of  this  pas^ 
sagesapports  the  position,  that  a  purchaser  after  a  commission  issued,  who 
acquires  a  prior  legal  estate,  may  defy  tihe  assignees  notwithstanding  either 
statute  (taking  a  commission  issued  not  to  be  in  itself  notice),  but  militarea 
agaittit  tiie  doctrine  that,  under  the  late  act,  a  purchaser  of  the  equity  of 
rMlemptioo,  acquiring  a  prior  legal  estate,  may  also  set  the  assignee  at 
defiance;    for   such  a   purchaser   is   not  a   purchaser  without   notice. 
Mr.  Maddock,  treating  of  the  doctrine  of  tacking  a  first  and  second  mort- 
gage togetber,  cenceives,  that  under  the  46  Oeo.  3.  c.  135,  if  the  subse- 
quent mortgage  were  made  banA  Jide  two  months  before  the  date  of  the 
comraisaion,  witliout  notice  of  any  prior  act  of  bankruptcy,  or  that  the 
XBortgagor  was  insolvent,  or  had  stopped  payment,  the  same  might  be 
tackd.    Of  this  there  can  be  litUe  doubt,  notwithstanding  what  was  said 
ia  KmU  ex  ptarUy  11  Yes.  686,  namely  t— •<*  that  a  mortgagee  will  not  be  per- 
mitted to  tack  as  agamst  assignees  in  bankruptcy  a  mortgage  subsequent  to 
an  act  of  bankruptcy,  though  without  notice  and  previous  tothecommis- 
aian ;  for  that,  by  such  mortgage,  no  interest  passes."    Mr.  Sugden,  on  the  Alee  by  ITf^i 
saaie  subject,  observes.—"  So  where  a  purchaser  bonA  fide^  and  without  no-  <SMgd€n« 
tice,  has  a  prior  legal  estate,  he  may,  notmthaianding  either  qf  the  octet 
aMke  use  of  it  as  a  protection  agaiost  the  assignees.    The  grounds  of  this 
opinion  upon  the  late  act  are,  that  It  was  passed  in  favour  of  purchasers; 
tkat  it  does  not  say  affirmatively,  tiuit  a  commission  issued  two  months  after 
a  conveyance  shiUl  bind  where  a  com|nission  has  been  issued,  or  a  docket 
■trock  prior  to  the  purchase ;  but  merely  enacts  negatively,  that  a  commis- 
sion issued  ai\er  that  time  shall  not  bind,  unless  a  commission  was  issued  or 
a  docket  struck  before  the  purchase.*'    These  reasons  however  are  far  from 
coQvinciugy  and  are  not  very  intelligible.    The  proposition  too,  that  if  a 
pwcbaser  has  a  prior  lepil  estate  he  amy  make  use  of  it  against  the  assig* 
nees,  is  Tery  vague  and  mcondusive. 

From  this  view  of  the  subject  considerable  difficulty  arises  in  answering  Poinie  suft-' 
the  question  proposed  in  this  second  section  of  the  note.  If  an  answer  (in  milted. 
the  absence  of  express  dedsioo)  may  be  hasarded,  the  editor  submits,  JIrM, 
fikat  a  bemA  JIde  purchaser,  l>etween  an  act  of  bankruptcy  and  the  issuing  of 
a  conunissioa,  cannot,  tiy  obtaining  the  assignment  of  an  outstanding  legal 
ertate,  created  two  months  prior  to  the  commission,  protect  himself  against 
the  assignees  of  the  banknipt  vendor ;  and,  sscoail,  tint  a  benA  Jide  pur- 
chaser, alter  a  commission  issued  and  before  an  assignment  to  the  assignees 
(such  porcfaaaer  being  without  actual  notice  of  either  the  act  or  commission 
of  bankropt)  mav,  by  procuring  a  legal  estate,  created  two  calendar 
■onths  prior  to  the  commission,  defend  himself  against  the  assignees  of 
the  banampt  vendor ;  for  equity  will  not  deprive  him  of  the  legal  estate, 
which  he  has  bad  the  good  forthne  to  acquire :  and  even  supposing  the  Imr- 
gaJa  and  sale  of  the  commissioners  to  the  assignees  to  refaite  Imck  to  the 
act  of  bankruptcy,  and  such  act  of  bankruptcy  to  precede  this  latter  pur- 
chase,  yet,  it  is  conceived,  the  purchaser  would  be  safe,  since  an  act  of 
bankruptcy  is  not  In  itself  notice,  and  the  statute  of  Geo.  doca  not  apply. 

But  actual  notice  of  an  act  of  bankruptcy,  or  a  commission  of  bankrupt,  Aetual  aolbtf. 
will  entirely  denrive  the  purchaser  of  aU  benefit  to  ba  derived  from  either 
«f  the  actsof  James  the  ist  or  Geo.  Sd« 

So  nnicb  of  the  latter  statute  as  makes  the  striking  of  a  docket  notice  bi  JUpe^  of  pmt^ 
•U  events,  and  which  is  enclosed  in  the  above  extmct.  between  brackets,  mii  epefUmtatien^ 
hM been  repesded  bgr  49Geo.  3^  «•  liM.    Tha  insoh«aey,  maAtioBed  la  this  •/  wtktr  fefte 
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ficly  on  the  exchange,  was  adjudged  an  act  of  bankruptcy  by 
the  statute  of  Jac.  1.  Afterwards,  in  1717,  H.  B.  on  the  mar- 
riage of  the  defendant,  his  son,  made  a  settlement,  by  which, 
after  reciting  that  he  had  on  his  own  marriage  settled  land,  on 
trustees,  in  trust,  to  secure  SOOO/.  to  his  wife  if  she  survived ; 
H.  B.  with  the  privity  of  the  trustees,  who  were  parties  to  t>, 
assigned  all  his  estate,  right,  title,  and  interest,  to  the  wife's 
relation,  for  the  benefit  of  H.  B.  the  son,  for  life,  and  of  his 
wife  for  life,  &c.  The  plaintiff  W.  was  the  assignee  under  a 
statute  of  bankruptcy,  taken  out  against  B.  subsequent  to 
the  settlement.  The  question  was,  whether  a  court  of  equity 
would  decree  the  trustees  of  the  first  settlement,  to  assign  the 
term  to  the  plaintiff^  or  suffer  it  to  rest  in  them,  to  protect  the 
settlement. 

For  the  defendants  it  was  insisted,  that  they  being  purchasers 
without  notice  of  the  bankruptcy,  equity  ought  not  to  impea'^h 
their  title,  if  they  could  defend  themselves  at  law;  and  that, 
nlthough  they  had  not  the  legal  estate  in  them,  yet  the  trustees 
of  the  first  settlement,  in  whom  the  legal  estate  was,  being 
parties  to  the  last  settlement,  were  become  their  trustees.  And 
it  was  so  held  by  the  Chancellor,  who  said,  he  took  it  to  be 
the  rule  in  equity,  that  where  a  man  was  a  purchaser  without 
nqtice,  he  should  not  be  annoyed  in  equity,  not  only  where  he 
had  a  prior  legal  estate,  but  where  he  had  a  better  title,  or  right, 
to  call  for  the  legal  estate  than  another ;  and  therefore  dismissed 
the  bill. 

A  mortgagee  may  tack  a  puisne  to  an  eigne  incumbrance, 
notwithstanding  an  •  intermediate  judgment  at  law ;  for  though 


statate,  means  a  general  inability  in  tlie  bankrupt  to  answer  his  engage- 
ments. Anon.  1  Carapb.  491,  n.  Mr.  Justice  Le  Blanc,  in  a  late  case, 
{Bayley  v.  Schofieldf  1  Maol.  St  Selw.  388),  took  insolvency,  as  it  respects  a 
trader,  to  mean,  that  he  is  not  in  a  situation  to  make  his  payments  as  usual, 
and  that  it  does  not  follow  that  he  is  not  insoWent,  because  he  may  ul- 
timately faave  a  surplus  upon  the  winding  up  of  his  affairs  ;  and  Mr.  Justice 
fiayley  agreed,  tbat  insolvency  means  Uiat  a  trader  is  not  able  to  keep  his 
general  days  of  payment^  and  that  he  is  not  to  be  considered  as  solvent, 
because  possibly  his  amirs  may  come  round. — ^The  provision,  that  the 
issuing  a  commission  shalf  be  notice,  although  such  commission  shall  after- 
wards l>e  superseded,  extends  even  to  a  commission  which  has  been  super- 
seded withont  being  opened,  although  it  has  been  contended,  that  the  legisla- 
ture must  have  meant  a  commission  opened  and  acted  upon  though  after- 
wards superseded.  See  IVattUnB  v.  Jfoad,  3  Campb.  308,  et  vide  other  cases 
on  this  statute,  Brook$  v.  ^oweHfy,  s  J.  B.  Moore,  55,  and  Soutkwood  Y. 
Taylor,  1  Bam.  Sc  Aid.  471. 

(S)  So,  in  SmeUmg  v.  S^tib,  t  Ch.  Ca.  47,  a  plea  of  purchase  for  valuable 
consideration  without  notice,  was  held  good,  though  there  was  a  judgment 
entered  up  acainst  the  vendor  at  the  time  of  the  purchase.  In  like  manner 
Lord  Tatbotheld,  that  docketing  a  judgment  did  not  amount  to  construc- 
tive notice,  for  jndgmenu  were  infinite.  S  £q.  Ca.  Abr.  68«,  (D),  n.  (b). 
See  also  2  Freem.  176,  and  farther,  as  to  judgOMBts,  ante^  273,  n.  (O),  of 
this  edition* 
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of  rtcord,  il  will  not  affect  him,  without  he  be  proTed  to  have 
had  ezpreaa  notice  thereof,  before  he  lent  his  money.  Tims, 
where  the  plaintiff,  having  a  judgment  and  a  mortgage  (c),  ex- 
hibited his  bill  against  the  mortgagor,  and  conusee  of  a  statute 
bjr  the  mortgagor,  to  have  a  discovery  of  what  was  due  on  the 
statute,  that  being  precedent  to  the  plaintiff's  securities,  and, 
upon  payment,  to  have  the  same  set  aside ;  the  ponusee  pleaded, 
that,  after  the  extent,  the  accounts  had  been  stated  between 
bim  and  ^e  conusor,  and  an  absolute  conveyance  of  part  of  the 
emended  bmds  bad  been  made  to  him  in  consideration  of  his 
re-assigning  the  reminder  to  the  conusor ;  and  that  so  he  was  a 
purchaser  for  ;|  valuable  consideration,  without  notice  of  the 
plaiotiff^s  title. 

It  was  insisted,  on  behalf  of  the  plaintiff  (tf),  that  his  judg-   They  are  fit 
ment  beinc  of  record,  the  defendant  was  bound  to  take  notice  '«"'>^*  "<>*•»»• 

..,,..  equity,  {T)arg*. 

thereof,  at  his  peril,  and  that,  in  this  case,  the  defendant  ought  [  607  ] 
not  to  protect  his  pretended  subsequent  purchase  by  his  prece- 
dent statute,  but  that  he  ought,  upon  payment  of  the  statute,  to 
yield  possession  to  the  plaintiff.  This  was  strongly  opposed  by 
the  4efeo|[}ant*s  counsel  (e),  who  argued,  that  though  judgments 
were  of  record,  and  a  purchaser  was  bound  to  take  notice  of 
diem  at  law,  yet,  in  equity,  where  the  conusee  of  a  judgment 
comes  to  be  helped  to  extend  bis  judgment  against  a  pur- 
daser,  he  must  prove  express  notice  of  the  judgment  in  the 
purchaser,  or  else  shall  never  be  relieved  against  him ;  and  upon 
this  point  the  plea  wajs  allowed. 

But,  in  the  la9t  case,  the  term,  *^  express  notice,**  must  be  But  there  may 
understood,  as  used    in   opposition    to    constructive   notice,  ^^fj^^p^^y^ 
arumg  from  the  act  bemg  of  record ;  for  1  apprehend,  what  ments,  indepeu' 
Aall,  or  aball  not,  be  considered  as  evidence  of  notice  of  a  ^'^  v '«• 
judgment,  indepei^dent  of  the  record,  is  open  to  the  opinion 
of  the  Court,  and  rests,  either  in  positive  proof  of  the  express 
fact  of  notice,  or  in  implication ,  from  other  facts  proved,  ir- 
recoucileable  with  want  of  notice  of  the  existence  of  the  fact,       r  gQg  i 
notice  of  wl^ich  i9  charged.     And,    consequently,  that  if  there 
beany  circumstances  in  the  case,  from  whence  it  may,  reason- 
ably be  concluded,  that  the  puUne  incumbrancer  had  notice  of  a 
judgment  standing  out  at  the  time  of  advancing  his  fir^t  money, 
tiie  Court  will  not  suQer  him  to  protect  himself  by  getting  ip 

(0  ChHrehiU  ▼.  Grove,  1  Cfa.  Ca.  55.      Greiwold  ▼.  Manham,  9  Ch.  Ca.  170. 
fi.C.Nek.  Ch.   Rep.  89.    £t  vide         (d)  Ibid.  (e)  Ibid. 

(T)  No  fuch  distiACtuHi  as  tbia  now  pre?aiU. 
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OP   NOTICB 


Cflien  ^Judg^ 


Atcemtum  taw 
UmUnoiiaken 
fn  fxecuHonfor 
debt, 


[609] 


dtbi$t 

0r  Umds  w$re 
im  kandi  rf 


N^  tmdd  « 
maebeidunin 

[610] 


a  prior  charge  on  the  land,  although  no  express  notice  be 
proved  (u). 

Now  we  are  speaking  on  the  effect  of  notice  of  judgments ; 
it  may  not  be  thought  irrelevant  to  investigate  the  grounds  on, 
and  extent  to,  which  judgments  are  binding  on  lands,  in  the 
hands  of  purchasers  or  mortgagees,  which  will  lead  us  to 
a  knowledge  of  those  cases  in  which  it  is  material  for  a  pur- 
chaser or  mortgagee  to  attend  to  notice  of  judgments* 

it  seems  perfectly  clear^  that  by  the  common  law  (/ ),  for  a 
debt  for  which  a  man  had  a  judgment,  he  could  not  hate  taken 
lands  in  execution,  in  the  case  of  a  common  person,  but  the 
goods  and  chattels,  and  profits  of  the  debtor's  com  and  other 
crops  that  grew  upon  the  land  ;  the  reason  of  which  was,  thai 
the  law  did  not  permit  the  creditor  to  take  away  the  possession 
of  the  debtor's  lands,  for  that  would  have  hindered  the  follow- 
ing  of  his  husbandry  and  tillage,  which  was  beneficial  to  the 
^common  wealth. 

But  the  crown  might,  by  its  prerogative  (g),  have  had  execu- 
tion against  the  lands  of  the  debtor. 

So,  in  the  case  of  an  heir,  chargeable  by  the  bond  of  his  an- 
cestor, the  creditor  might  have  taken  all  the  lands  of  the  an- 
cestor in  execution  in  the  hands  of  the  heir,  by  levari  facias, 
and  yet  he  could  not  have  had  any  execution  of  them  against 
the  ancestor  himself;  the  reason  for  which  was,  that  the  com- 
mon law  gave  ^n  action  against  the  heir^  and  in  such  case, 
if  he  should  not  have  execution  against  the  land  against  the 
heir,  he  could  have  no  fruit  of  his  action ;  for  the  goods 
and  chattels  of  the  debtor  belong  to-  his  executors  or  admini- 
strators. 

No  doubt,  it  is  apprehended,  can  be  entertained,  but  that  if 
lands  could  not  have  been  taken  in  execution  upon  a  judgment 
at  common  law,  in  the  ease  of  a  common  person,  an  use  could 
not ;  for  at  common  law,  in  a  stronger  case,  if  cestui  que  use 
had  been  attaint  of  treason  or  other  offence,  the  use  was  not 
forfeited  to  the  king;  because  it  was  a  thing  of  which  the  law 
did  not  take  notice  (A),  for  that  the  cestui  que  use  had  neither 


(/)  Sheph.  Prac.  Coons.  805.  9 
RoU's  Rep.  296.  8  Inst  394.  2  Rep. 
IS.  3  Rep.  K.  %  Atk.  609.  Amb.  16. 

(jf)  Hard.  483.  ^95,  6.  3  Ch.  Rep. 


20.    11  Co.  92,93. 

(A)  Hard.  492.  3  Inst.  19.  M^rptU 
^  Winchester's  case,  3  Rep.  1, 


(U)  If,  for  instance,  it  can  be  proved  that  the  party  searched  the  ftcordt 
of  the  coart,  this,  it  is  conceived,  will  be  enongh  to  bind  bini  with  constnic« 
iWe  notice  of  ^1  jadgmiots  there  entered,  tboogb  he  night  have  overlooked 
thoa. 
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ju*  in  re  nor  ad  tern.  And  if  tn  use  was  not  forfeiud^  of  wbich 
there  mq^  be  a  p0s»essiofrairi8f  8cc.  and  wbich  would  descend 
to  the  heir,  d  tnulto  fortiori,  it  could  not  be  subject  to  the  exe- 
cotiou  of  a  subject ;  for  if  it  had  been^  then  should  a  subject 
ba?e  been  in  a  better  condition  as  to  a  use^  in  respect  of  elo- 
cution upon  a  judgmeuty  than  the  king,  in  respect  of  a  forfeiture 
for  treason ;  whereas  it  appears  that,  at  the  common  law,  the 
kii^  was  in  a  better  condition  than  a  subject,  in  respect  of 
executiou  for  his  debt ;  as  he  could  have  execution  for  it  against 
his  debtor*s  lands,  which  the  subject  could  not. 

It  follows  from  the  above  remarks,  that  as  well  lands,  as 
uses  and  trusts,  so  far  as  they  are,  at  this  day,  liable  to  execution 
in  the  case  of  a  common  person,  are  so  subject  by  force  of 
some  statute.  ' 

By  statute  of  Westminster, 2.  [IS  Edw.  1.]  cap.  18.  Cum  <2^•  j^^fvfj 
hitumfuit  recuperatum  (i),  when  debt  is  recovered  or  acknow;  ^"^  ^^ 
kdged  in  the  King's  Court,  or  damages  awarded,  an  election  ive$tm.  9. 
is  given  to  the  creditor  to  have  a  ^fieri  facias  unto  die  sheriif  to      L  ^^  O 
lefy  the  debt  of  the  lands  and  goods,  or  tliat  he  should  deliver 
to  him  all  the  chattels  of  the  debtor,  except  his  oxen  and  beasts 
of  the  plough,  and  one  half  of  his  land  ^  medietatem  terra,** 
BOtil  the  debt  be  levied  upon  a  reasonable  price  or  extent. 
From  this  right  to  elect,  the  writ  of  elegit  seems  to  have  taken  Ort^'n  rf 
its  name  ( v).    And  it  is  agreed  by  the  best  authorities,  that  this  ^^^  ^^^ 

(i)  3  Bulst.  63.  3  Rep.  13.  F.  N.  B.  265.  9. 


(V)  Or  rather  from  the  words  of  the  writ,  Quod  elegit  tibi  exeetUi^' 

(W)  4  writ  of  eleni  lies  against  the  debtor  in  his  life-tiroe,  or  his  heir    ^ggf^  agnhui 
and  terre-tenaDts  after  his  death,  App.  to  Tidd's  Practice,  cap.  xxxix,   ^hmn*andjl^ 
s.  Ui. ;  and  it  may  be  bad  against  peers  of  the  realm,  as  well  as  others ;  and   ^^^  ^  ^^^^ 
also  against  executors  and  administrators ;  1  Cromp.  346.    Upon  this  writ, 
the  sheriff  is  to  empannel  a  jory,  who  are  to  make  enquiry  of  all  the  goods 
and  chattels  of  the  debtor,  and  to  appraise  the  same ;  and  also  to  enqoire  > 

as  to  his  lands  and  tenements.  Co.  Lit  S89  b.  Dyer,  lOO;  Cro.  Eliz.  584. 
Com.  Dig.  tit  Execution  (C).  The  goods  and  chattel^  being  appraised,  are 
to  be  delivered  to  the  plaintiff,  at  the  price  set  upon  them ;  Glib.  Exec.  33, 
and  in  this  respect  an  elegit  differs  from  z  fieri  facias,  upon  wliich  the  sheriff 
cannot  deliver  the  goods,  though  he  may  sell  them  to  the  plaintiff.  Pullen 
V.  Pwrbeeky  1  Ld.  Raym.  346.  t  Bac.  Abr.  tit.  Execution.  349.  332.  IP  the 
goods  and  chattels  are  sufficient  to  satisfy  the  plaintiff's  aemand,  the  sheriff 
ottght  not  to  extend  the  lands,  2  Inst  395.  1  Cromp.  346,  but  otherwise  he 
may  extend  them  ;  and  he  may  not  only  extend  a  moiety  of  the  lands  pro- 
perly so  called,  but  also  a  moiety  of  a  reversion,  Gilb.  Exec.  38,  or  rent- 
charge.  Moor.  Stf  or  lands  whereof  a  man  is  seised  jure  uxoris,  Dalt.  Sher* 
136 ;  or  lands  in  ancient  demesne.  Cox  v.  Barnsley,  Hob.  47,  48;  in  short  he 
may  extend  every  other  species  of  landed  property ;  but  if  an  estate  tail  be 
extended,  the  issue  may  avoid  it  after  tlie  death  of  the  tenant  in  tail,  by 
asose  or  writ  of  audita  querela,  Ashlmmham  v.  Si.  Jokn,  Cro.  Jac.  85. 
Gilb.  Exec.  391 ;  and  if  one  of  two  joint  tenants  confesses  a  jndement,  and 
dies  before  execotion,  it  will  not  bind  the  survivor,  i  Inst.  184 h.  Aberga- 
renfg  Cu.  6  Rep.  79.  But  copyhold  lands  are  not  extendible.  1  Roll.  Abr. 
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or    NOTICE 


nvas  the  firist  statute  that  subjected  the  land  to  an  execution 
upon  a  judgment^  or  a  recogDueance,  which  is  in  the  nature  of 
a  judgment. 


Bjettnuni  ne- 
cetiary  to  ob- 
imh^  poaeMsion. 


Tenant  by  eU' 
in<  holds  quous- 
fue,  and  must 
^smnmt,  tchen. 


Of  other  mat' 
ters  relating  to 
writ  qf  elegit. 


888 ;  Dor  a  rent  seek,  Cro.  Eliz.  656 ;  nor  an  advowson  in  gross,  or  glebe 
belonging;  to  a  parsonage  or  vicarage ;  nor  the  cfaorch-yard.  OUb.  Exec. 
39 ;  et  vide  Arbuekle  v.  Cowtan,  3  Bos.  Sc  Pal.  3^.  A  term  for  years  may, 
either  be  extended  or  v>ld  as  part  of  tlie  personalty.  8  Co.  171.  340,  et  vide' 
infra,  p.  617,  in  notii.  If  it  be  extended,  the  plaintiff  is  acconntable  for 
all  the  profits  he  receives  oat  of  the  term  upon  such  extent ;  and  if  lie 
receives  the  debt  oat  of  sucli  term  before  it  expires,  the  defendant 
shall  be  restored  to  the  term  itself;  bnt  otherwise  he  shall  keep  the  term, 
and  not  account  for  the  profits  of  it.  Gilb.  Exec.  33.  3q.  We  have  seen 
that  an  eqtiity  of  redemption  cannot  be  taken  in  execation,  though  it  be 
deemed  assets ;  antea,  2.57,  of  this  edition,  n.  (K),  and  369 ;  see  also 
H  Freem.  11 5.  2  Atk.  290 ;  and  therefore,  where  the  estate  is  in  mortgage, 
the  plaintiff's  remedy  is  by  filing  a  bill  in  eqnity  to  redeem ;  see  antea, 
S57,  of  this  edition,  n.  (R). 

It  was  formerly  nsuai  for  the  sheriff  to  deliver  actual  possession  of  a 
moiety  of  the  lands ;  but  he  now  only  delivers  legal  possession :  and  if  the 
plaintiff  do  not  enter,  which  it  seems  he  may  do  by  virtue  of  the  elegUp 
be  must,  in  order  to  obtain  actual  possession,  proceed  by  ejectment.  In  a 
recent  case,  however,  Chief  Justice  Gibbs  said,  he  had  always  been  of  a 
different  opinion  ^  but  he  would  not  consider  the  case  then  under  consider- 
ation as  deciding  the  point.    See  Rogers  v.  PUcKer,  6  Taunt  fO€,  207.  8.  C. 

1  Marsh.  542.  In  ejectment  under  elegit  an  examined  copy  of  the  jodg* 
ment  roll,  containing  the  award  and  return  of  the  inquisition,  is  evideuco 
of  the  lessor  of  the  plaintiff's  title  withont  proving  a  copy  of  the  elegit  and 
inquisition.  Ramsbottom  v.  Buckhurst,  2  Maul.  &  Selw.  56b.  Sed  vide 
Running.  Eject.  330,  contra. 

When  lands  are  extended  under  an  elegii,  the  creditor  holds  them 
**  quovsque  4ebifum  satis/actvm  fuerit  ;'*  that  is,  as  a  chattel,  until  the  debt 
recovered,  and  stated  damajrcs  are  repaid,  and  no  other  damages  or  ex- 
pences,  nor  even  interest,  are  allowed,  Fulwood^s  case^  4  Co.  67.  2  Inst.  678; 
and  as  the  annual  value  of  the  land  extended  is  ascertained  by  the  in- 
quisition and  extent,  tlie  time  when  the  debt  will  be  satisfied  is  certain,  and 
the  debtor  may  re-enter  without  a  previous  writ  of  scire  facias,  Burwell  v. 
Harwell^  Cro.  Car.  .S98>  Bat  as  the  lands  are  always  exteijded  mucli  below 
the  real  value,  and  as  the  debtor  cannot  on  a  writ  of  ad  computandum  at  law 
insist  on  the  creditor*s  doing  more  tlian  account  for  the  extended  value,  be 
is  driven  for  remedy  into  a  court  of  equity,  which  acting  oh  its  principle, 
tliat  he  who  seeks  equity  must  do  equity,  will  compel  him  to  pay  interest 
on  the  debt,  altliongh  it  should  exceed  the  penalty  on  the  judgment.  God- 
frey V.  H  atson,  3  Atk.  517.  Owen  v.  Griffiths,  Amb.  520.  M^Clurie  v. 
.  Dunkin,  1  East,  436 ;  et  vide  antea,  405,  in  notis.  The  debtor  cannot,  as 
already  observed,  by  writ  ad  computandum  at  law,  compel  the  creditor  to 
account  for  the  pruiits  beyond  tlie  extended  value ;  yet  if  by  any  casual 
profit  the  creditor  is  satisfied  his  debt,  or  if  part  has  been  levied,  and  the 
debtor  in  court  tenders  the  residue,  the  debtor  may  have  his  writ  of  scire 
/acias  ad  rehabendam  terram  to  ascertain  the  accidental  profit,  and  for  reco- 
very of  the  land :  but  in  this  latter  case  the  tender  must  be  in  court,  and  of 
the  money  actually  due,  and  not  an  offer  to  come  to  an  agreement.  The 
debtor  may  also  have  a  scire  facias,  if  he  has  obtained  an  acquittance  ;  but 
a  scire  facias  will  not  lie  on  a  general  averment,  that  the  creditor  has  received 
liis  debt  by  means  of  the  improved  value  or  rental  of  the  land,  if  the  value 
or  rental  be  improved  by  the  creditor  himself;  for  of  that  the  debtor  can 
take  no  advantage.    2  Roll.  Abr.  483.  Bac.  Abr.  Exec.  708,  2  Inst.  396. 

No  notice  is  given  of  executing  an  elegit,  1  Cromp.  363;  and  if  there 
be  no  lands,  the  sheriff  need  not  return  an  inquisition,  Stonetiouse  v.  Ewin^ 

2  Str.  874 ;  but  otherwise  an  inquisition  must  be  taken  and  returned,  de- 
scribing the  lands  with  convenient  certainty^  Moor.  8.  Com.  Dig.  tit.  £xe- 
cation  (C) ;  and  after  it  is  taken,  the  sheriff  must  deliver  a  moiety  to  the 
plaintiff  by  metes  and  bounds.  Dalt.  Shcr.  13.5*  If  the  defendant  hath  no 
lands,  and  the  goods  are  not  sufficient  to  satisfy  the  plaintiff,  he  may  have 
a  capias  ad  satWaciendum  after  an  elegit,  Beacon  v.  Peak,  l  Str.  226.  Lan. 
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The  words  **  Cum  debitum  fuerit  recuperaium  (k\^  ^^  when  Lord  Cokeys 
debt  is  fccoFcrcd,"  are  explained  by  Sir  E.  Coke,  in  bis  reading  i^S^^^^f 
oo  this  sUtutCi  to  mean  <'  by  judgment  in  an  action  of  debt,  or 
any  action  wherein  damages  are  recovered/' 

"  jiut  recognitum  (/)/'  or  *'  acknowledged/'  is  expounded 
by  the  same  author,  to  mean  '^  by  recognizance,  acknowledged 
10  any  court  of  record,  that  bath  power  to  receive  the  same/' 

''  MedietaUm  terras  sua  (mV'  i^  said  in  the  same  reading, 
and  agreed  by  the  best  authorities  to  be  understood  of  the  half  [  612  ] 
of  such  land  (n),  as  the  defendant  had  at  the  time  of  the  judg« 
ment  given,  or  of  the  recognizance  acknowledged,  unless  it  be 
conveyed  away  by  fraud  and  covin'  to  deceive  his  creditors^ 
contrary  to  the  statute  in  xh^t  case  provided. 

And  upon  these  words  *'  medietatem  terra  (o),"  the  sheriff 
may  extend  a  lease  for  years,  and  the  like. 

After  this  statute,  upon  a  judgment  given  for  debt(p),  or  Moiety  of  Utnd» 
damages  in  the  two  courts  of  record  at  Westminster,  generally  J^«  ^JJ^J^i 
Uie  moiety  of  all  the  land  tliat  the  defendant  had  tempore  red^  (x). 
ditionis  judicii,  or  at  any  time  after,  and   all  the  goods  and 
chattels  he  had  tempore  execuiioms,  or  the  day  of  the  writ 
awarded,  became  sul^tct  and  liable  to  the  execution. 

But  it  se^ms  that  for  a  debt  for  which  a  man  had  a  judgment  Stat,  rf  vrtti'^ 
or  necogni;aince,  he  was  not,  by  this  statute,  enabled  to  have  ^^f^^^?* 
eiecution  against  lands  muse  to,  or  on  tr%i$t  for,  his  debtor;  y^Mci or truH9. 
for  the  statute  of  Westminster  only  extended  to  landi  at  the 
common  law  {q). 

{k)  t  InsC  »5.    (I)  Ih.     (m)  lb.  S17,  iji  mHf.— £<(.] 

(m)  Cro.  Jac.  451.    42E.  5.  11.  (/))  Sheph.  Frac.  Conns.  305. 

4S  Ass.  pi.  17.  jS  H.  4. 14.  iq)  1  Roll's  Abr.  888,  pi.  6.  S.  P.  C. 

(•)  9,  Inst.  395.   [et  vide  postea,  299. 

eattn  ▼.  Fielder,  2  Ld.  Raym.  1451 ;  and  a  void  degU  or  inquisition  beini( 
M  none,  it  will  not  prevent  the  plaintiif  from  having  a  new  elegit,  Gilb. 
Ex.  54 :  and  he  may  award  elegHs  into  as  many  different  counties  as  he 
pleases^  witiioat  bdag  under  the  necessity  of  suing  out  teeiatMmt.  1  Cromp. 
346. 35f . 

(X)  But  although  no  more  than  one  moiety  can  be  taken  in  execution  Entirety  ex* 
BDder  one  judgment,  yet  it  has  been  decided  that  a  plaintiff,  by  obtaining  tendahlebuiwe 
two  judgments,  each  of  the  same  date,  and  bynning  a  separate  execution  Judgmente* 
aa  each  judgment,  may  take  a  distinct  moiety  under  each  execution,  and 
Hwn,  by  moieties,  have  the  entirety  in  execution."    Attemey-Gen.  v.  Andrew, 
Hard.  23.    But  if  one  moiety  be  already  taken  in  execution,  a  second  judg- 
ment creditor  can  take  bat  one  fourth,  that  is,  a  moiety  of  the  remaining 
aioirty,  and  so  of  the  like.    See  Huyt  v.  Cogan,  Cro.  El  is.  482.    The  con* 
tfqoenec  is,  that  a  third  judgment  creditor  can  take  but  an  eighth,  and  a 
fourth  judgment  creditor  but  a  sixteenth  part  of  the  estate,  when  perhapa 
the  first  judgment  may  not  be  for  as  many  hundreds  as  the  fourth  is  for 
thoasands.    But  no  well  founded  reason  appears  why  such  a  judgment 
crcditsr  should  be  depclved  of  an  adequate  remedy  for  his  debt,  merely 
fnm  the  circumstance  of  previous  creditors  having  taken  moieties,  or  other 
aliqoot  paru  of  the  estate,  for  debts  infinitely  below  perhaps  the  real  value 

and  ptodace  of  the  land. 


« 


•09  cAP.xiT.  mw  soTies 

[  6lS  ]  It  ia  plain  from  Ae  conttruGtion  of  the  «tatute  of  treason, 

26  Edw.  3.  that  the  wofd  <<  lands/'  did  not  in  a  statute  indads 
a  use  or  trtut ;  for  in  that  statute,  the  words  "  lands  and  te- 
nements*' are  found,  and  yet  that  statute  did  not  eitend  to  mes 
and  trusts,  which  is  remedied  by  the  statutes  of  83  Hen.  8. 
cap.  20.  and  €7  Hen.  8.  cap.  10  (r). 

2S  ttl^fc*? *       But  the  statute  26  Hen.  8.  cap.  13.  did  extend  to  uses  {s)  ; 

cmvitM  6y       because  that  statute  expressly  enacts,  that  the  offender  shall  lose 

all  such  lands,  tenements,  and  hereditaments,  which  any  such 
offender  shall  have  of  any  estate  of  inheritance  in  use  or  pos* 
session  by  any  right,  title,  or  means,  which  word  ''  use,"  Lord 
Coke  says,  was  necessary  to  be  added,  for  by  the  common  law, 
an  use,  which  was  but  a  trust  and  confidence,  was  not  forfeited 
by  attamder  of  treason. 

sM.Aiefc.Sd.        Accordingly,  we  find  in  a  case,  11  Hen.  7.  23,  pi.  10.  iti 

which,  in  trespass,  it  was  pleaded,  that  one  seised  in  fee>  en- 
feoffed A.,  B.,  and  C,  to  the  use  of  himself  and  his  heirs,  and 
afterwards  the  plaintiff  sued  execution  against  the  land  on  a 
statute  merchant.  Rede,  Justice,  said,  if  this  plea  be  good,  it 
[  614  ]  must  be  by  the  statute  of  Richard  the  3d  of  feoffments  to  others 
use,  and  this  is  not  in  the  case  of  a  statute. 

Tmilm^  And  in  another  case,  £1  Hen.  7.  19  b.  pi.  31.  on  elegit,  the 

^^^^IT^  ^      sheriff  returned,  that  the  defenduit  had  nothing  in  the  case, 

except  an  use.  Et  per  curiam,  a  new  efegtV  shall  issue  against 
the  lands  in  use.  But  Broke,  in  abridging  this  case,  tit  Elegit, 
pi.  11,  says,  Et  sic  vid  elegit  puis  elegit  et  de  terreen  use. 
Quaere  per  guA  lege  ?  Fidetur  per  statutum  de  Richard 
the  3d. 

And  m  the  case  of  Pr(ftt  ▼.  Colt,  in  21  Car.  2.  The  plain* 
tiff  had  a  judgment  against  A.,  and  brought  his  bill  against  his 
heir  to  subject  certain  lands,  which  he  had  a  decree  of  the  Court 
of  Chancery  for(0,  upon  a  trust  for  his  father  and  his  heirs, 
to  satisfy  his  debt ;  and  the  defendant  demurred,  and  the  de-^ 
murrer  was  allon^ed.  And  the  Lord  Keeper  conceived  this  all 
one  with  Bennet  and  Box's  case  (ti)i  in  which  Lord  Chief  Justice 
Hyde,  Chief  Baron  Hales,  and  Justice  Wyndham  were  of 
opinion,  on  hearing  counsel  on  both  sides,  that  trust  lands  (x) 
were  not,  nor  ought  to  be  deemed  as  assets  in  equity. 
[  615  ]         From  the  above  authorities,  it  seems  clear  that  uses  and  trusts 

(r)  9  Inst.  19.   Hard.  49S.   Cro.  («)  1  Ch.  Ca.  10. 

Jae.  519,  pi.  f  a.  ^x)  VMe  »tat.  of  Fraads,  t9  Car.f . 

(f)  Vide  NiviF$eaiet  7Rep.lSl.  this  remedied.   [See  aatea,  S54.  ef 

(OlCh.Ca.lS8.  this  editkm.-£tf.] 
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weffe  not  tubjecl  t6  executions  at  common  law  (y)^  and  the  um  tmd  tnuu 

cwcmiMtance  of  the  case  of  the  king's  debtor  being  universally,  ^J^^^J^ 

m  ail  the  cases.wfaefe  it  oconrs,  considered  as  a  case  depending  coimiwii  low* 

vpoB  prerogative,  by  which  the  king  was  privileged  not  to  lose 

Ub  debt,  whereeer  hh  debtor  had  either  the  ettate  or  the  profits 

of  the  estate^  proves  as  strongly  as  a  series  of  adjudged  cases 

would  do,  that  the  converse  proposition  holds  ieis  to  the  subject ; 

to  which  may  be  added,  the  statutes  actually  made  to  subject 

user  and  trusts  to  the  debts  and  judgment  of  the  pernor  of  the 

profits. 

The  statute  of  1  Rich.  3.  c.  1.  is  the  first  statute  which  sub-  ^«'«"*^ 
jected  uses  to  an  execution  upon  a  judgment  (t).  c.  i,  now  «6- 

This  statute  enacted,  that  every  estate,  feoffment,  gift,  re-  •^** 
ksse,  &c.  made  or  had  by  any  person  or  persons,  and  all  exe* 
cndoBs  bad  or  made,  should  be  good  and  effectual  to  him  to 
whom  it  was  made,  against  the  seller,  feoffor,  8cc.  and  i^ainst 
all  others  having  or  claiming  any  title  or  interest  in  the  same 
only  to  the  use  of  the  same  seller,  feoffor,  donor,  grantor,  8cc.  [  ^1^  ] 
or  his  heirs,  at  the  time  of  the  bargain  and  sale,  ifc.  The 
statute  of  1  Rich.  3.  of  course  became  obsolete  after  the 
ftatute  of  uses,  27  Hen.  united  the  possession  and  the  use* 

But  the  subsequent  revival  of  uses  under  the  name  of  trusts  ExeeuHim 
caUed  for  a  further  interposition  of  the  legislature,  and  a  clause  ^^^^t^l^ 
was  introduced  in  the  statute  of  frauds,  29  Car.  2.  c.  3.  s.  10.   Ctw.  s.  c.3, 
[$,t.  antea  of  this  edit.  254,  n.  (I).  ]  which  pursues  the.Ianguage    '     ' 
of  the  statute  of  the  1  Rich.  3.  as  to  uses  in  respect  of  trusts^ 
It  enacts,  ^'  that  it  shall  be  lawful  for  eveiy  sheriff  or  other   ' 
oflKcer,  to  whom  any  writ  or  precept  is  or  shall  be  directed  at 
the  suit  <^  any  person  or  persons,  of,  or  for,  or  upon  any  judg- 
meiit,  statute,  or  recognizance  thereafter  to  be  made  or  had, 
to  do,  make,  and  deliver  execution  unto  the  parties  in  that  behalf 
suing,  of  all  such  lands,  tenements,  rectories,  tithes,  and  other 
hereditaments,  as  any  other  person  or  persons  be,  in  any  man« 
ner  or  wise,  seised  or  possessed,  or  thereafter  shall  be  seised  or 
possessed  in  trust  for  him,  against  whom  execution  is  so  sued, 
like  as  the  sheriff  or  other  officer  might  or  ought  to  have  done, 
if  the  said  person  against  whom  execution  thereafter  should 
be  so  sued,  had  been  seised  of  such  lands,  Sec.  of  such  estate, 
as  thqr  be  seised  of'm  trust  for  him  at  the  time  of  the  said  exe* 

Or)  Hard.  488.  495, 496.  S  Cb.  Rep.  SO.  11  Rep.  9S,  9S.   Dyer,  160,  b. 


(T)  Utet  were  first  made  liable  to  cxeeotion  apon  a  jodgiaeat  in  an  ex« 
preu  terms  by  IS  Hen.  7»  c.  15,  and  trasts  by  S9  Car.  S.  c.  a.  1. 10. 
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or   NOTJCI^ 


I  617  ] 

dischargtd  qf 
incumbrance$ 
fT  trusUt. 


eution  sued*  which  lands,  tfc.  by  force  and  virtue  of  aucli 
executioDy  shall  accordingly  be  held  aod  enjoyed,  freed  an4 
discharged  from  all  incumbrances  of  such  person  as  shall  be  so 
seised  or  possessed  in  trust  for  the  person  against  whoin  such 
execution  shall  b^  sued  (z).      And  if  any  ceittd   que  tmU 


ffhttkertmst 
terms  attendant 
on  inheritance 
are  within  \Oth 
seetion  of  etat, 
t^  Fnnutit 


JleoMonef&r  ex» 
cludiMg  Ikem 
from  this  sec- 
tion of  statute, 
continued. 


(Z)  Whether  trust  terms  attendant  on  the  inheritance  are  included  withia 
this  tenth  section  of  the  statute  of  frauds,  is  a  question  of  cteat  importance 
to  pnrcb^sers  fnd  mortgagees,  The  general  opinion  is,  t^t  ^ev  are  not; 
because  the  words  of  the  section  plainly  refer  to  trusts  of  freehold  property 
only,  and  not  to  trusts  of  leaseholds.  Leasehold  estates  are  not  expressly 
mentiolied ;  and  there  are  not  any  words  which  can  appropriately  be  made 
to  comprehend  them.  The  word  **  land**  is  said  by  Shepherd  to  denote 
**  franktenement  at  tlie  least."  Shep.  Tonch.  9S.  Technically  speaklngJ 
therefore,  leaseholds  cannot  be  said  to  be  included  under  the  word  "  lands  -, 
ior  it  must  be  Lnteoded  when  the  legislature  uses  leffal  terms  Aat  it  uses 
them  in  a  legal  senae.  S  Madd.  Kep.  535.  The  (echnica^  sense  of  tlia 
word  **  land"  is  further  explained  by  Sheppard,  in  his  Touch,  p.  88,  thus  :— 
**  If  one  be  seised  of  some  lands  in  fee,  and  possessed  of  other  lands  for 
years,  all  In  one  parish,  and  he  grant  aU  his  lands  in  that  parish  (without 
naming  them)  in  fee  simple  or  for  life ;  bv  tliis  grant  shall  pass  no  more  but 
the  lands  he  hath  in  fee  simple." — So  m  wilU,  if  a  man  devise  **  all  hi^ 
lands,"' and  he  have  both  freeholds  and  terms  for  years,  the  freeholds  only 
will  pass,  notwithstanding  the  most  liberal  interpretation  is  given  to  the 
words  of  wills.  Rose  v.  BartUtt,  Cro.  Car.  X93.  Addis  v.  Clement,  f  P, 
Wms.  458,  n.  and  Thompson  v.  Lawley,  5  Ves.  476,  and  cases  there  cited. 
This  shews  the  technical  sense  affixed  to  the  word  **  land"  to  be  no  other 
than  that  given  to  it  by  the  statute  itself,  namely,  an  **  hereditament,"  whicl| 
terms  for  years  are  not.  Neither  can  the  word  *'  tenement,"  as  used  by  the 
statute,  be  said  to  include  a  term  for  years,  much  less  can  '*  rectories,  tithes^ 
and  other  hereditaments."  These  latter  words,  '*  and  other  hereditaments^" 
shew  the  nature  of  the  preceding  interests  alluded  to,  and  affix  the  usual 
technical  sense  to  the  words  **  lands  and  tenements,"  viz.  such  as  are  <jiur 
dem  generis  and  inheritable,  which  leaseholds  and  terms  attendant  are  not. 
The  word  "  seised"  too  is  applicable  only  to  freehold  estates ;  and  thougb 
the  word  '^  possessed**  may  refer  to  leaseholds,  yet  there  is  no  properly  of 
that  description  previously  mentioned  to  which  it  can  have  reference. 

Another  reason  against  including  terms  for  years  in  this  section  of  the 
statute  may  be  drawn  from  a  consideration  of  the  consequence  of  sup- 
posing them  included.  If  trust  terms  are  held  to  be  comprehended 
within  this  tenth  section,  then  an  estate  in  fee  sufuple,  with  an  attendant 
term  annexed,  would,  in  reference  to  the  judgment  creditor,  be  reduced 
to  a  level  with  chattel  interests.  For  example,  if  A.  be  seised  of  an 
estate  in  fee  simple,  with  a  term  outstanding  m  his  own  trustee  attendai^ 
on  the  Inheritance,  then  a  judgment  creditor  might,  under  the  statute^ 
extend  and  sell  tlie  whole  of  the  term  for  the  debt  of  the  cestui  que 
trust,  which  would  in  fact  be  a  virtual  sale  of  the  entire  estate  for  the 
whole  beneficial  interest  therein ;  when,  if  there  had  not  been  an  at- 
tendant tenn,  the  creditor  could  have  taken  but  a  moiety  of  the  land 
only  under  an  elegit.  The  numerous  titles  tlierefore  which  are  now 
dependant  on  terms  for  years  for  protection,  instead  of  being  the  most  safe, 
would  become  tlie  most  insecure  and  •  unmarketable  titles  in  tlie  kingdon), 
and  all  the  laudable  anxiety  which  is  now  displayed  on  the  part  of  a  pur 
chaser  to  procure  an  assignment  of  the  term  to  attend  the  inheritance,  would 
be  transferred  to  the  object  of  obtaining  a  merger  of  the  term,  and  by  that 
means  to  relieve  one  moiety  of  the  lands  from  judgment  debts,  suice  the 
lands  would  be  then  wholly  freehold  and  extendible  for  one  moieW  only. 
But  this  section  of  the  statute  was  never  meant  to  include  trusts  of  lease- 
holds of  any. kind;  for  otherwise  they  would  \in.ve  been  expressly  intro- 
duced, and  not  left  to  the  mere  conjecture  of  a  single  judge,  whether  they 
should  be  comprehended  in  the  statute  or  not.  It  is  scarcely  to  be  coo- 
ceived,  if  trust  terms  were  intended  to  have  been  included  witJbin  the 
•tatnt^  thAt  the  framers  of  the  act,  acquainted  as  they  were  with  thA 
nature  and  qualities  of  terms  /or  years,  and  of  their  capacity  of  being  gob- 
yertf  d  into  trnstx,  woi)ld  have  taken  so  little  notice  of  them,  as  to  ba^» 
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diereafter  shall  die  leaving  a  trust  in  fee  simple  to  descend  to 
lib  heir,  then,  and  in  every  such  ciae^  such  trust  shall  be  deemed 


to  tkem  by  the  word  '^  poMested''  only— a  ragiieness  of  expression' 
UBplTing  more  earelessness  than  in  common  tairness  can  be  imputed  to  the 
wording  of  this  statute.    See  Evan's  notes  to  this  statute,  vol.  i.  p.  iS5» 

Ob  the  whole  therefore  we  may  conclude,  that  trust  terms  attendant  on  the   Conduded  thai 
inheritance  are  not  within  the  tenth  section  of  the  statute  of  frauds,  and  con-  tru»i$  of  termi 
tequendy  that  they  are  not  liable  to  be  taken  in  execution  by  the  judgment  are  not  witkin 
creditor ;  and  this  conclusion  is  fortified  by  the  decisions  mentioned  in  a  for-   29  Car.  t,  c,  3. 
mer  page,  see  antea,  S55,  of  this  edition,  where  authority  is  adduced  for  the  s,  10. 
potttloii,  that  neither  an  eqnity  of  redemption,  nor  equitable  interests  of 
any  kmd,  engrafted  on  the  le^l  estate  ot  leasehold  property  or  terms  for 
years,  can  be  taken  in  execution  by  the  judgment  creditor  tor  the  debt  of 
die certaifiie  trust;  and  if  a  trust  of  a  term  in  gross  be  not  liable  to  be 
taken  in  execution  under  the  tenth  section  of  the  statute  of  frauds,  and  if 
a  term  assigned  in  trust  to  attend  the  inheritance  be  a  tmst  of  a  term  in 
gnssy  the  logical  inference  is,  that  a  term  assigned  to  attend  the  inherit- 
asce  win  not  be  subject  to  be  taken  in  execution  under  the  tenth  section  of 
die  statate  of  iran&    Indeed  there  would  be  little  occasion  to  produce 
icamns  why  trusts  of  terms  attendant  on  the  inheritance  should  not  be 
exempt  from  the  liability  of  attachment  by  the  judgment  creditor  as  weU 
as  traats  op  teiuis  in  gross,  if  in  a  late  case  (Dae  t.  UUdery  t  Bam.  &  Aid. 
TOT,  cited  antea,  p.  503,  n.  ( A),  of  this  edit.)  it  had  not  been  made  a  ques- 
tisa  whether  the  tenth  section  of  the  statute  of  frauds,  which  subjects 
trast  estates  of  freehold  property  to  the  judgment  clebts  of  the  cuhii  ipu 
inat,  did  not  also  include  satisfied  terms  for  years  assigned  to  trustees  to 
aHead  the  inheritance  i    No  decision  on  the  point  has  yet  been  reported. 
The  only  ground  which  would  support  a  decision  in  favour  of  the  judgment 
creditor  would  be,  that  of  considering  the  term  as  so  annexed  to,  and  at- 
kadanc  on  the  inheritance,  that  it  is  deemed  for  many  purposes  as  part 
of  it ;  but  this  ground,  it  is  conceived,  must  yield  to  the  force  of  the  pre* 
cedmg  arguments. 

Presnming  then  that  tmsts  of  attendant  terms,  as  well  as  tmsts  of  aU  «^|( 48^m^  ^ 
idler  leasehold  estates,  are  not  affected  by  this  tenth  section  of  the  statute  ^^^  !^  '^** 
«f  fraada,  It  may  not  be  amiss  in  the  next  place  to  enquire  how  this  species  '^'^  **.  ^'* 
of  trast  stood  in  regard  to  judgment  creditors  previously  to  the  passing  of  ''^f'^'''^^ 
that  act.    At  common  law,  prior  to  the  statute  of  Westm.  the  goods  and  ^.,^  MMoer 
chattels  of  the  debtor  were  die  only  funds  liable  to  the  claims  of  the  jndg-  /^/ecM^ 
neat  creditor,  and  there  seejns  no  reason  to  donbt  that  chattels  real,  soch 
ai  leaseholds  and  other  terms  for  years,  fell  within  the  words  ''goods  and 
chattels,"  and  constituted  a  fund,  when  possessed  by  the  debtor,  for  the 
sstisfacdon  of  the  judgment  debt,  by  means  of  a  writ  ofJUrifueittM.    Then 
tame  the  statute  of  Westm.  and  empowered  the  sheriff  to  deliver  to  the 
judgment  creditor  all  the  chattels  of  the  debtor,  saving  only  his  oxen  and 
beasts  of  his  plough,  and  the  one  half  of  his  land  (nudietaiem  terra  eMa\ 
aatilliBe  debt  be  levied  upon  a  reasonable  price  or  extent.    As  against  terms 
ieit  years  and  all  other  chattels  of  the  debtor,  the  creditor,  it  is  observable, 
dkl  not  reqnire  the  assistance  ai  this  statute,  because,  prior  to  that  statute, 
he  coald  have  sold  and  made  the  most  of  soch  terms  and  chattels  under  a 
writ  of  j8m/(scias.    And  Lord  Coke,  when  he  says,  that  by  the  words  **  mm^ 
dietatem  terra  mtoT  the  sheriff  may  under  the  tflrgtt  extend  a  term  of  years, 
mi|^  poastbly  have  not  recollected  that  be  was  Uiereby  giving  the  creditor 
a  vofae  remedy  than  he  enjoyed  before  at  common  law.    At  common  law 
he  nUght  have  taken  the  whole  lease  or  term,  but  under  the  «fegt/  a  Moteiy 
eniv.  On  the  authority  however  of  Lord  Coke's  doctrine  and  Fleetwood^e  cose,  or  extend 
SCo.  171.  (where  it  was  said  that  the  creditor  had  the  option  of  either  ex-  wmetjf  rf  U 
tending  or  selling  the  term)  Mr.  Serieant  Williams,  in  his  valuable  notes  nadgr  elegU, 
10  f  Saand.  Rep.  68  a.  seems  to  consider  it  setded  that  the  sheriff  might 
extend  a  moiety  of  the  term,  or  sell  the  whole  as  part  of  the  personal  estate 
lathe  plaintiff,  at  a  ^ross  price  appraised  by  the  jury. 

Bat  althongh  a  moiety  of  hmds  held  for  a  term  of  years  may  be  extended  Bid  though  kM 
—dec  an  degity  vet  the  command  to  the  sheriff  does  not  bind  the  land  so  su^  elegit,  Ken 
as  to  over-reach  the  sale,  in  the  same  manner  as  it  does  in  the  case  of  a  ^Judgment 
inAM.  estate.    This  distinction  appears  to  have  been  expressly  taken  in  doe$  not  atta^ 
fketemdre  enttf  ubi  sopra,  where  it  was  held,  diat  a  leasehold  for  years  tiUexmtum. 
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and  taken  assets  by  descent,  and  the  iieir  shaH  be  liable  and 

*  chargeable  with  the  obligation  of  his  aiicestors  for  or  by  reason 

of  such  assets,  as  fully  and  amply  as  he  might  or  ought  (o  have 

been,  if  the  estate  in  law  had  descended  to  bim  in  possession, 

in  like  manner  a$  the  trmt  dexmded ;  **  any  law,  cuatoiD,  or 

usage  to  the  contrary,  in  anywise  notwithstanding.'' 

Imd*  ia  fnne        Now,  as  the  liabffity  of  lands  heU  in  trust  to  an  execution 

b§iwimjii^g'    upon  a  judgment  agunst  the  cestui  que  trusty  depends  upon  the 

«!?* ^'coiSmV   pottw  Tested  in  the  sheriff,  by  the  section  of  the  statute  of 

h€  /Mowed       frauds  last-mentioned,  it  aeems  it  'must  be  catffined  within  such 

^^^*  limits  as  the  statute  has  prescribed  to  the  execution  of  the  power ; 

aad  as  the  power  is  cautiously  coo6ned  '^  to  do,  make,  and 
[  618  ]  ^*  deliver  execution  unto  the  party  in  that  behalf  suing,  of  aU 
**  such  lands,  tenements,  8cc.  as  any  other  person  or  persons  be 
"  in  any  manner  or  wise  seised  or  possessed  of  in  trust ybr  him 
^  against  whom  execution  is  so  sued,  like  as  (he  sheriff  or  odier 
f  officer  might  or  ought  to  have  done,  if  the  same  person  against 
^  whom  execution  thereafter  should  be  so  sued,  had  been  seised 
''  of  the  lands,  &c.  ef  such  estate,  as  they  be  seised  of  in  trust 
''  for  him  at  the  time  of  the  said  execution  sued^*  it  is  appre^ 
bended  that  no  eiecution  can  attach  under  this  act,  except  on 
lands  of  which  another  person  or  persons  be  seised  or  possessed 
in  trust  for  the  person  against  whom  execution  is  sued  at  ths 
TiMB  o^  ^Ae  said  execution  sued. 

Thus  where  A«  seised  of  lands  in  fee,  conveyed  them  in 
October,  1682,  in  consideration  of  1270/.  to  B.  and  his  heirs, 
who  was  only  a  trustee  for  C.  and  his  wife  and  their  heirs* 
And,  by  indenture,  in  December,  1682,  between  B.  of  the  one 
part,  and  C.  and  E.  his  wife  and  their  son  D.  on  the  other 
part,  it  was  agreed  (z)  that  B.  should  stand  seised  of  the  pre*- 

(z)  Hvad  T.  CoUi,  Com.  Rep.  VtS*     tion,  C.  14.    Bat  some  text  writen 
[PriDciple  ackaowledf^ed  per  Hard-      treat  tbU  case,  as  of  dabiousantiio- 


wicke,  C.  in  S  Atk.  107,  and  so  stated      rity,  (see  Gilb.  U.  by  Sng.  77,  n. 
by  Corny ns,  C.  B.  who  arsued  and  re-      Sag.  V.  &  P.  401),  but  without  mndi 
ported  the  case.   Com.  Dig.  £xeca-     reason  as  it  shoold  seem.— £d.] 

may  be  extended  on  an  degit  if  it  is  in  the  poftsession  of  the  defendant  9$, 
the  time  execution  is  awarded.  Mr.  Serjeant  Hill  gave  an  opinion,  that 
the  creditor  had  a  right  to  sue  an  elegit^  and  tliat  on  an  extent  sued  the 
title  of  the  judgment  creditor  would  (as  in  the  case  of  freehold  lands)  have 
*  relation  to  the  time  when  the  judgment  was  docketed.    On  the  other  haad, 

Mr.  Butler  thought  the  word  *<  goods,"  in  the  tenth  section  of  the  statute  oif 
frauds,  did  comprise  leaseholds,  which  therefore  were  not  bound  until  de- 
livery to  the  sheriff*  of  the  writ  of  exeontion.    And  this,  on  the  aothorlty 
of  PUttwoottieaMe,  may  be  pronounced  to  be  the  correct  statement  of  tha 
law.    Mr.  Serjeant  Hill's  opinion  has  never  been  followed  in  practice. 
Monfijuigmeni       (A)  It  follows  therefore  that  a  purchaser  for  a  valuable  consideratioii 
■ury  be  woided    and  without  notice^  obtaining  a  conveyance  of  the  legal  estate  from  the 
wmire  the  Ugal   trustee,  and  of  the  equitable  interest  from  the  seshii  que  fnist,  will  not  be 
SMitiU  U  in       bound  by  a  judgment  previously  entered  up  against  the  ceUni  fiu  ifU9t^  apop 
StwtSa,  whieh  no  writ  of  execution  shul  have  bttn  sued. 
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nbestothe  latent  that  C. and  bis  mife  should  take 40l.  a  jear 
for  dieir  lives,  and  that  the  rest  of  the  profits  should  be  paid 
to  D.  and  the  heirs  of  his  body.  The  lessor  of  the  plaintiff  in 
ejectment,  in  Trin.  Term,  1695,  recovered  judgment  against  D. 
oo  a  bond.  In  July,  1699,  E.  and  D*  borrowed  6001.  of  G. 
the  defendant,  and  for  a  security  B.,  by  tlieir  direction,  mort- 
gaged -the  premises  te  the  defendant  for  500  years.  The  lessor 
of  the  plaintiff  in  1714,  obtained  judgment  on  a  scire  facias 
upon  the  first  judgment,  and  upon  this  took  out  eiecution  by 
clqgif ;  and  the  sheiiff,  after  an  inquisition  which  found  that  ]>• 
wu  sdsed  in  fee,  extended  one  moiety,  and  delivered  it  to  the 
lessor  of  the  plaintiff :  and  the  doubt  was  if  he  had  any  title 
bj  the  statute  £9  Car,  2.  c.  3.  And  after  ai|punent  by  Sir 
Constantine  Phipps  on  one  side,  and  Sir  Edward  Morthey  on 
the  odier,  it  was  determined  by  Mr.  Justice  Tracey  that  the 
execution  was  not  good ;  for  the  words  at  the  time  of  the  exe- 
otfJOA  sued,  referred  to  the  seisin  of  the  trustee^  and  there- 
bn  if  the  trustee  had  conveyed  the  lands  before  execution 
saed,  though  he  was  seised  in  trust  for  the  defendant  at  the  time 
ef  the  judgment,  the  lands  could  not  be  taken  in  execution. 
And  Sir  Edward  Northey  said,  that  ever  since  the  act  such 
amstmetian  had  been  thought  agreeaUe  to  the  statute,  though 
be  did  not  know  it  had  ever  been  judicially  determined.  And 
a  case  was  mentioned  by  Mr.  Justice  Tracey  frpm  Seqeant 
Cheshire's  notes,  where  this  opinion  seemed  to  be  allowed  by 
Lord  Trevor,  and  was  not  contradicted  by  the  court. 

Now,  since  according  to  the  express  letter  and  judicial  con- 
strnction  of  this  statute,  lands  held  in  trust  are  only  liable  to 
execution  on  judgments*  where  the  trustee  is  seised  or  pos- 
sencd  of  them  at  the  time  of  the  execution  sued,  it  seems  to 
follow  as  a  necessary  consequence,  that  where  lands  are  in  the 
hands  of  a  trustee  at  the  time  of  the  sale  and  conveyance  by  the 


[619] 
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ExfTUsmHts 
rf  jmigmenU 
immaterial,  if 
iambarikel^ 
in  trust  for 
vendor^  and 
cotne^MeB  is 
exeaited  before 
execution 
nwarded  (s). 


(B)  This  is  merer  relied  on  in  pmctice.  A  pvrehaser  Is  always  advised  l>Mfrtiie  {» 
to  require  satisfaction  of  the  jndgiiient  to  be  entered  on  the  records  of  the  text  doubted. 
coort  The  maxim  on  which  this  doctrine  is  founded,  namely,  that  equity 
foQows  the  law,  is  not  universal ;  for  equity  in  one  sense  rather  corrects 
and  lofteos  the  law  than  foUows  it ;  and  where  rules  of  equity  are  opposed 
to  roles  of  law,  the  latter  must  vield  to  the  former.  Notice  takes  away  the 
ttalogy.  The  cases  at  law  and  In  equity  are  not  the  same  where  there  is 
notiee.  At  law  it  is '  immaterial  whether  the  party  have  notice  or  not. 
Bat  m  the  Court  of  Chancery  notice  affects  the  conscience  of  the  party, 
sad  a  petBon  having  notice  comes  in  with  inferior  equity  to  the  person  of 
vboie  cbim  or  Hen  he  is  informed ;  and  although  the  purchaser  or  mort* 
m^  may  have  the  lesal  estate,  yet  he  has  not  equal  equity,  which  In 
nilar  cases  has  always  been  held  sufficient  to  postpone  him.  The  doctrine 
sf  the  learned  author,  it  is  true,  receives  some  support  from  the  circum- 
*tiace,  that  not  a  single  instance  can  be  fonnd  in  the  reports  where  a  con- 
<fvy  doctrine  has  be^  holden  or  even'advancedy  notfritfastanding  it  is  a 
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cesiui  que  trust,  notice  of  judgments  against  the  cestui  que  ttust 

it  immaterial  to  the  title  of  the  purchaser ;  for  judgments  are 

not  specific  liens  upon  lands  held  in  trust,  such  lands  are  merely 

liable  to  execution  fit  the  seisin  or  possession  of  the  trustee  of  a 

person  beneficially  entitled  at  the  time  of  execution  sued  out. 

The  statute  of  frauds  has  merely  invested  the  sheriff  M'ith  a 

power  to  make  and  deliver  execution  unto  the  party  suing,  of 

lands,  8cc.  of  which  a  trustee  is  actually  seised  or  possessed  in 

trust  for  him  agamst  whom  execution  issued  at  the  time  of 

execution  su^d.     If  die  trust  determines  before  execution  sued 

[  621  ]       out,  such  lands  are  not  liable  at  law,  and  consequently  not  in 

equity,ybr  equity  follows  the  law;  and  at  common  law  we  have 

seen  that  lands  m  use,  or  in  trust,  were  not  liable  to  judgments^ 

and  they  are  not  subject  to  execution  on  a  judgment  by  statute 

law,  unless  the  trustee  of  the  person  against  whom  execution  is 

sued,  be  seised  or  possessed  thereof  at  the  time  of  the  execution 

Migmenimt  a  gued'out.    It  is  perfectly  clear  that  an  elegit  could  not  be  exe- 

«rtate  either  tm    cuted  upon  a  trust  estate  sold  and  conveyed  to  the  purchaser, 

law  mr  eqfdtff.     either  by  the  common  law  or  under  the  statute ;  if  such  lands 

therefore  were  liable  to  a  judgment,  it  must  be  through  the 
medium  of  a  court  of  equity  by  bill  for  relief,  and  to  subject 
the  lands  to  the  debt  in  the  hands  of  the  purchaser :  but  there  is 
no  ground  for  equity  to  give  such  relief,  because  the  object,  in 
respect  of  which  relief  is  asked,  is  not  such  as  a  judgment 
attaches  upon  as  a  lien  at  law  or  in  equity.  If  the  subject  were 
liable  at  law  to  the  execution,  but  protected  by  equity,  such 
court  might  and  does  daily  give  relief ;  but  the  subject  is  not 
protected  from  die  execution  by  equity,  but  is  in  itself  not  the 
object  of  an  execution,  having  pas»td  out  of  the  seisin  and  poa* 
session  of  the  trustee  before  execution  sued  out,  into  the  hands 
r  522  1  ^  ^  purchaser.  In  this  respect  it  resembles  stock  or  a  legacy, 
neither  of  which  a  court  of  equity  will  pursue  under  an  exe- 
cution by  way  of  relief,  because  they  are  not  the  objects  of  an 
execution  at  law.    Therefore  when  a  purchaser  takes  an  estate 


caie  that  mast  have  freqaentW  occurred.  But  granting  the  vtmott  force 
of  that  argument,  still  a  nurchaser  or  mortgagee  having  actnal  notice  of 
the  judgment,  can  never  be  advised  to  forego  the  usual  requisition  of  de* 
manding  satisfaction  to  be  entered  on  the  records  of  the  court,  or  requiring 
an  adeauate  indemnity  from  the  vendor,  and  when  necessary  from  his  surety 
also.  It  IS  necessary  to  remind  the  student  (what  perhaps  he  might  from 
the  preceding  observations  otherwise  confound),  that  generally  speaking 
trust  estates  are  liable  to  execution,  though  in  the  particular  instance  stated, 
that  rule  may  be  circumvented  without  any  relief  in  equity  ;  and  aoee,  an 
equity  of  redemption  cannot  be  taken  in  execution  for  a  judgment  defaL 
See  antea,  S^7^  of  this  edition,  and  563  and  627. 
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from  a  cestui  que  trust  and  his  trustee,  before  execution  awarded 
zpiast  such  cestui  que  trust  on  a  judgment,  he  thereby  acquires 
Uut  which  is  not  the  subject  of  an  execution  on  a  judgment 
against  the  person  of  whom  he  purchased  at  law,  nor  conse-- 
qwanthf  in  equity,  and  then  notice  of  the  judgment  cannot  be 
material,  since  that  judgment  ceases  to  attach  upon  the  pro- 
V^Jf  if  ^  ^e  not  in  the  seisin  or  possession  of  the  trustee 
of  him  against  whom  esjM^ition  is  sued  out,  at  the  time  when 
execution  is  sued  out^ 

The  cases  and  authorities  to  which  we  have  last  referred,  Lea$ehold$  i^* 
relate  to  trusts  of  the  freehold  or  inheritance  ;  but  it  is  appre-  ti^ljierifaeUu 
headed  that  the  same  principle  is  applicable  to  leasehold  or  ^Jj^Sf^  "^^^ 
chattel  trusts,  whether  we  consider  them  as  subject  to  execution 
at  common  law,  or  under  the  statutes  of  Westminster  or 
of  frauds ;  for  it  seeojs  perfectly  dear  that  execution  could  only 
be  had  of  the  goods  and  chattels  which  the  debtor  had  tempore       [  623  ] 
txecutUmis,  or  the  day  of  the  writ  awarded,  or  rather  at  the 
time  it  is  lodged  in  the  sheriff^s  hands  (a)  (c). 

And  it  appears  that  courts  of  equity  have  governed  themselves   Same  w  cfnt^sf. 
by  this  rule  in  cases^  where  they  have  interposed  to  subject  pro- 
perty of  this  nature,  under  the  jurisdiction  and  influence  of  such 
courts,  to  execution. 

•  

Thus,  in  the  case  of  Angeil  v.  Draper  (6),  the  bill  was,  that  Mgment  en-- 
the  plaintiff  had  obtained  judgment  against  T.  S,,  for  100/.  and  am  redeem 
that  the  defendant,  under  the  pretence  of  a  debt  due  to  himself,  ^^^^ »» 

...  eqwty  mmsi  tue 

ud  to  prevent  the  plaintiff 's  -having  the  benefit  of  his  judgment,  out  exeauion 
had  got  goods  of  J.  S.  of  great  value  into  his  hands,  sufficient  '^  ^^' 
to  satisfy  his  debt,  with  a  great  overplus,  and  prayed  an  account 
and  discovery  of  these  goods.    The  defendant  demurred  be- 
ta) 3  Alk.  739.  (6)  1  Vcm.  399. 


(C)  ThiB  is  now  considered  as  settled  law.    Lord  Hardwicke  said,  a   H^  o/jvdg- 
leisehold  estate  is  affected  by  an  elegit  or  fieri  faciaiy  from  the  time  it  is   ff*^^  attHchee 
Mged  in  the  sheriff's  hands.    Burden  v.  Kennedy^  3  Atk.  738,  cited  antea,   on  koMekoldi, 
P.  tei,  of  this  edition.    It  is  incumbent  therefore  on  the  parcitaser  of  a   voheju 
leasehold  estate  to  ascertain  that  no  execution  has  been  delivered  to  the 
•heriff ;  hnt  as  the  sheriff  will  not,  In  many  instances,  permit  his  office  to 
be  searched,  this  information  can  only  bo  obtained  by  enquiring  in  the 
proper  courts  whether  any  judgments  against  the  vendor  have  been  reco- 
vered.   As  to  an  elegit  of  leasehold  property,  if  a  creditor  is  indnced  to 
velinqiiish  hb  right  of  selling  the  whole  leasehold  estate  nnder  ^  fieri  facias 
(wbicn  from  the  state  of  the  roarlcet  or  other  canses  he  foresees,  would  be 
extremely  prejudicial  to  his  debtor\  and  sues  out  an  elegit  instead  of  ti fieri 
/«eiat,  tlie  better  opinion  seems  to  be,  that  the  general  lien  of  the  judgment 
will  not  specifically  attach  on  the  leasehold  estate  until  the  creditor  Ims  re- 
covered possession  by  means  of  a  judgment  in  ejectment.    The  reasons  for 
this  opinion  have  been  stated  at  ti^e  latter  end  of  a  fonner  note,  see  antea, 
617,  D.  (Z),  to  which  reference  is  made  for  more,  both  on  tlmt  subject  and 
the  subject  in  general. 
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cause  that  the  plaintiff  bad  not  allec^ed  that  he  had  sued  out 

execution,  and  had  actually  taken  out  a  fieri  fddas  ;  for,  until 

he  had  sodone,  the  goods  were  not  bound  by  the  judgment,  nor 

the  plaintiff  entitled  to  a  discovery  or  account  thereof.     Et  per 

[  624  ]     curiam f  allow  the  demurrer  :  the  plaintiff  oii^t  actually  to  have 

sued  out  execution  before  he  had  brought  tliift  bill. 

For  till  exeeu-        So  iu  the  case  of  Shirley  v.  Watts  {c\  ill  which  a  judgment 

*hMMAim^     creditor,  who  had  not  taken  out  esecution,  brought  a  bill  dgainst 

U^»€hold  estate,  the  defendant  to  redeem  him,  who   was  a  mortgagee  of  the 

leasehold  estate.    The  Master  of  the  Rolls  (Sir  Wiiliam  For- 

tescue)  said,  the  case  last  stated  wds  a  stronger  than  this,  because 

there  seemed  to  be  fraud.     In  the  present  case  there  was  not 

the  least  suggestion  of  fraud,  the  defendant  being  a  fair  and 

bona  fide  creditor  by  mortgage.    There  was  a  case  of  Kirtg  v. 

Marshall,  last  Term,  upon  a   bill  by  a  judgment  creditor  to 

redeem,  ^hich  came  on  before  Loi-d  Hardwicke,  zthen  he  asked 

for  the  writ  of  execution  /  and,  upon  its  being  produced,  admitted 

the  judgment  treditor,  for  this  reason,  to  redeem.     For  want  of 

its  being  taken  out  now,  the  bill  must  be  dismissed,  because, 

till  execution,  the  plaintiff  has  no  lien  on  the  leasehold  estate, 

and  decreed  accordingly. 

ObMei-vation  an       The  reader  will  no  doubt  have  observed,  that  in  the  cases  of 

i^r'""^^^     ^»ge//  V.  Draper,  and  Shirley  v.  Watts  last  stated,  the  plaintiffs 

t  6i5  ]      were   unable  to  enforce  their  executions  at  law  against  the 

goods  in  the  one  case,  and  the  leasehold  estate  in  the  other,  the 

,     same  being  hypothecated  or  pledged,  add  redeemable  only  by 

the  interposition  of  a  court  of  equity.     It  was  therefore  neces-* 

sary  to  apply  to  a  court  of  equity,  on  the  common  equity 

among  creditors  of  redeeming  each   other;    bnt  though  the 

court  admitted  the  right  to  redeem,  it  was  clearly  held,  in  both 

instances,  that  the  plaintiffs,  in  order  to  entitle  themselves  to  the 

interposition  of  the  court,  must  sue  out  execution,  that  is,  they 

must  first  entitle  themselves  to  an  execution  at  law,  and  it  was 

admitted,  that  when  that  was  done,  they  would  then  be  entitled 

to  the  equitable  interposition  of  the  court,  to  enable  them  to 

redeem  these  chattels,  which,  beyond  the  lien  of  the  mortgagees 

thereon,  were  the  proper  subjects  of  an   execution   at  law, 

and  only  protected  by  the  predicament  in  which  they  stood 

from   that  execution,  without  the  interposition  of  a  court  of 

equity. 

No  execution  of       If  these  observations   are  well  founded,  it  is  apprehended 

mftndeH^    that  the  sheriff  cannot,  at  law,  execute  a  judgment  upon  a  term 

at  time  of  writ 

"^^'"^rded.  (^^  3  ^^j^^  gOO.  [S.  C.  antca,  349,  quod  vtde.-^Ed.} 
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of  years  held  in  trust,  unless  it  be  held  in  trust  for  the  per80n 

against  whom  execution  is  sued  out,  at  ihe  time  of  the  writ       L  ^^  J 

awarded  :  and  that  if  it  be  necessary  to  go  into  a  court  of 

equity  to  asmt  such  execution  against  a  trust  estate^  the  plaintiff 

in  equity  must  first  place  himself  in    that  situation  inrhich 

entitles  him  to  execution  at  law,  independent  of  the  equitable 

predicament  in  which  the  ol^ect  of  his  execution  happens 

to  be  placed,  and  then  his  success  will   depend  upon  bis 

shewing  that  he  is  entitled  to  the  equity,  which  he  prays  by  > 

his  bill  (d). 


(D)  The  lien  of  judgments  may  be  considered,  ist.  as  it  regards  the   lAamf  jiuig" 
owner,  and  then  fdlij.  as  it  regards  a  purchaser.    As  to  the  owner,  a  court  menitytM  to 
of  equity  will  never  allow  him  to  take  shelter  nnder  a  legal  title  or  other  debtWy  on  hU 
technicality,  for  the  pnrpose  of  avoiding  his  own  incumbrance  *,  and  there-  freehold  ami 
foKf  m  whatever  way  the  cestui  que  irusi  may  be  entitled  to  the  benefit  of  •  UauhM  «•• 
the  term,  it  will  not  in  equity  be  allowed  to  protect  him  from  his  own  judg-    tafes. 
aent,  whilst  it  will  be  allowed  to  protect  him  and  all  third  persons  who 
have  no  notice,  from  judgments  and  incombrances  not  their  own,  protided 
such  legal  estate  be  created  in  point  of  time  prior  to  the  period  when  the 
lieu  of  the  judgments  or  other  in(:umbrances  attached  on  the  estate.    And 
as  before  the  statute  of  frauds,  a  court  of  equity  would  relieve  ^e  incnm- 
brancer  from  a  conveyance  to  trustees  created  mala  conscientia  for  the  very  - 
pnrpose  of  avoiding  die  debtor's  oum  judgment,  by  removing  the   legal. 
estate  so  placed  in  trustees  out  of  the  way  of  the  judgment  creditor,  there 
tppeaVB  no  reason  why  the  same  equity  should  not  still  be  administered ; 
for  the  statute  has  not  altered  the  case,  and  it  is  certainly  contrary  to  aU 
equity,  that  a  debtor  should  retain  in  his  own  hands  the  means  of  circum- 
venting the  fierhaps  only  productive  remedy  which  may  remain  to  his  ere- 
ditor,  and  there  are  many  instances,  where  a  conveyance  to  trnstees  would 
not  be  fraudulent  within  the  statute  bflSKIiz.  c.  5,  (according  to  the  in- 
terpretation that .  statute  has  received)  which  conveyance  woukl  neverthe<i 
less,  be  sofficieut  to  debar  the  creditor  and  incumbrancer  from  all  remedy 
for  his  debt  or  lien  ;  and  this  relief  in  equity  must  have  been  afforded  not 
only  against  trusts  of  freehold,  but  also  against  trusts  of  cbattd  interests 
or  terms  for  years,  such  interests  being  capable- of  ownership,  and  con- 
sequently of  being  clothed  with  a  trust  1^  transfer  from  one  owner  to  an- 
other.   This  latter  doctrine  b  the  more  material  now,  as  trusts  of  terms  for 
years  wc  have  seen  are  not  within  the  10th  section  of  the  statute  of  frauds, 
vide  antea,  604,  n.  (Z)  of  this  .edit    The  mode  of  relief  afforded  the  ere-' 
ditor  was,  by  peimitting  him  to  sue  out  his  elegit  against  tiie  inheritance,  • 

as  if  the  term  or  legal  estate  were  merged,  and  the  inheritance  brought 
ioto  possession.  But  equity,  though  it  removed  the  term  or  legal  estate  out 
of  the  way  of  the  creditor  as  against  the  debtor  himself,  considered  it  still 
tn  existence  in  favour  of  a  bon&  fide  purchaser  or  mortgagee,  to  protect 
them  from  debts  and  incumbrances  not  their  own ;  and,  therefore,  there  is 
still  a  difficulty  in  the  way  of  relief  to  a  judgment  creditor  against  a  con- 
veyance to  trustees,  where  a  purchaser  or  mortgagee  has  subsequently 
acquired  the  legal  estate  without  notice,  because  such  a  purchaser  or 
mortgagee  has  equal  equi^  with  the  judgment  creditor  and  the  legal  estate 
also,  and  that  difficulty  is  considerably  augmented  by  the  circumstance, 
that  no  case  Is  to  be  found  in  the  books  where  such  relief  has  been  granted^ 

Sdly.  As  it  regards  a  purchaser  :—Purcl)ases   of  tlie  inheritance  are    Ueno/Judg' 
divisible  into  four  general  classes,  1st.  where  tlie  whole  legal  estate  is  in    ntents  when  €t- 
die  vendor;  2d.  w£ere  the  whole  legal  estate  is  oatstandmg  in  a  trustee  for   taie  is  in  pos- 
tbe  vendor;  3d.  where  the  legal  reversion  is  in  the  vendor,  and  a  long  satis-    seMion  qfmort' 
fied  term  is  outstanding  in  a  trustee  for  him  to  attend  tlie  inheritance ;  and    gagee  or  jwr- 
4th.  where  tlie  legal  tenu  i^  in  tlie  vendor  and  the  reversion  in  fee  ontstand^    chaser, 
hig  in  a  trustee  for  him.    On  the  first  class,  the  judgment  attaches  from  the 
time  it  is  docketed  by  the  4  ei^  5  W.  &  M.  c.  SO,  and  nothing  can  affect  or 
defeat  it ;  see  antea,  p.  273,  of  thb  edit,  note  (O).    On  the  second  class^ 

D  2, 
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Termiforytrnt^      Chattels  real^  or  terms  for  years^  are  of  two  kinds  (b). 
i/#rreiUiPM«.       Ymi^  tefius  in  gross. 

Secondly,  terms  attendant  upon  the  inheritance. 
Terms  attendant  upon  the  inheritance  may  again  be  divided 
into  two  kinds. 

First,  Terms,  the  purposes  of  whose  creation  are  ans^'ered, 
and  which  attend  the  inheritance  by  presumption  of  equity. 

Secondly,  Terms,  the  purposes  of  whose  creation  are  an- 
swered, and  which  have  been  expressly  assigned  to  attend  the 
inheritance. 
Termi  in  grou.       Ist.  As  to  terms  in  Gross,  or  Terms,  the  pivposes  of  whose 

creation  are  n9t  answered,  but  which  are  in  the  condition  of 

£  627  ]     bearing  fruits,  it  seems  not  to  admit  of  a  doubt,  but  that  the 

reversioner  or  remainder-man,  expectant  upon  the  determination 

of  such  terms,  has,  during  that  state  of  fructification,  no  greater 

or  other  interest  therein^  than  a  mere  right  to  redeem  them,  on 

Ttnuingrou  fulfilling  the  purposes  of  their  creation.     Such  terms,  there- 

€cutwhimjwdg'  ^^^^9  ^^^  °o^  subject  to  an  execution  at  common  law,  on  a 

iMirtiifa^     jpdjgmept  against  the  reversioner  or  remainder-man  of  the  in- 

heritance ;  because  at  law  we  have  seen  they  are  considered 
as  separated  from  the  inheritance,  and  as  a  distinct  and  dif- 
ferent species  of  property,  the  law  taking  no  notice  of  any 
ownership  distinct  from  the  legal  estate ;  and  that  Aey  are 
not  liable  to  an  execution,  under  the  statute  of  frauds,  seems  a 
necessary  consequence  from  the  decision  in  the  case  of  Lyster 
V.  Dolland  (jd),  by  which  it  was  determined,  that  the  equity  of 
redemption  of  a  mortgage  term,  is  not  within  that  clause  of  the 
statute  of  frauds  which  relates  to  judgments.  Such  terms, 
{therefore,  are  only  subjected  to  judgments  in  equity,  by  virtue 
pf  the  equity  which  permits  subsequent  incumbrancers,  and 

(il)  Snpra,  339,  et  vide  1  Ves.  jon.  431,  and  3  Bro.  C.  C.  478.  480, 


rev€r$imur\ 


tHe  judgment  aUaches  only  from  the  time  of  execution  sued.  Hunt  ▼.  Coles^ 
sapra,  618.  In  tlie  third  case,  the  Judgment  will  attach  on  the  reversioti 
from  the  time  it  is  docketed  but  not  on  the  term,  provided  it  be  created 
prior  in  time  to  the  doclieting  of  the  judgment,  for  the  trust  of  the  term  we 
have  seen  is  not  within  the  lOth  section  of  the  statute  of  frauds,  and  con- 
sequently the  purchaser  or  mortgagee  may  protect  himself  under  the  term 
even  if  he  have  notice  of  the  judgment;  sed  vide  what  is  said  as  to  the  point 
of  notice^  antea,  p.  6S1,  tii  notis^  In  the  fourth  case,  the  creditor  may  seU 
the  legal  term  in  bis  debtor  as  a  chattel  under  a  fieri  facias,  for  the  debtor 
has  both  tlie  legal  estate  and  the  beneficial  interest  in  tbe  termj  by  means 
of  a  secondary  trust  in  his  favour ;  and  it  must  be  supposed,  that  the  law 
)!>eing  so  far  known  to  him,  he  intended  by  taking  the  legal  estate  of  the 
term  himself,  to  subject  the  term  to  the  lien  of  his  creditor. 

(£)  See  antea,  4B.S. 

(F)  But  the  reversion  of  itself  may,  it  seems,  be  taken  in  execation,  see 
^tea,  p.  257,  or  this  edition,  note  (K),  and  postea,  631. 
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creditors  to  atand  in  the  place  of  their  debtors,-  aod  by  redeem* 

ing  prior  iocumbrances  upon  their  property,  lay  it  6peD  to  an      [  628  ] 

execution,  which  such  court  will  aid. 

£dly.  As  to  terms,  the  purposes  of  ^hosd  creation  are  an-  Atiendau 
swered,  but  which  have  not  been  assigned  to  attend  the  in*  '^'''^ 
heritance,  their  liability  will,  it  seems,  depend  on  the  kind  of 
connection  or  relation  there  is  between  the  ownership  of  such 
term,  and  of  the  inheritance,  that  forms  their  union  in  equity^ 
or  gives  the  former  the  quality  or  capacity  of  being  considered 
as  attendant  upon  the  latter. 

Now  we  have  seen  (e);  that  the  connection  or  relation  tliat  PrimeipUrfM-^ 
subsisis  between  the  ownership  of  such  term,  and  of  the  in-  ^^^i*'''"^* 
heritance  which  forms  their  union  in  equity,  or  gives  the  former 
the  quality  or  capacity  of  being  considered  as  attendant  upon 
the  latter,  where  no  trust  is  declared  for  that  purpose,  is  merely 
by  construction  in  equity,  founded  upon  the  conclusion,  that 
snch  attendancy  b  convenient  and  desirable  fog  the  protection 
of  real  estates,  and  to  keep  them  in  a  right  channel,  by  which 
means  the  ddminion  of  ^em  is  preserved  entire.^  [  029  ] 

But  it  has  been  observed  (/)>  that  the  owner  may  prevent  NoetmUrt^M 
the  constructive  coalition  of  the  terms  and  inheritance,  if  (for  IgSHt^^ritr 
aoy  particular  purposes)  he  thinks  fit  to  do  so,  and  keep  them  dedmuum^ 
as  distmet  as  they  were  at  the  creation  of  the  term,  by  declaring 
kit  imUntion  to  be  to;  for  such  coalition  is  merely  by  construcr 
tion  in  equity,  upon  a  presumed  acquiescence  of  the  owner  of 
the  inheritance  to  that  which  jpnmA  foci^f  appears  most  for  his 
benefit*    But  such  declaration  precludes  all  ground  for  con* 
struction  in  equity,  and  puts  the  nMtter  entirely  upon  the  footing 
of  the  option  of  the  owner,  which  he  certainly  has  a  right  to 
make,  as  incident  to  his  property  and  ownership  ^  whether  his 
option  is  more  or  less  convenient  in  the  end^  than  that  which 
equity  would  have  presumed  for  him,  is  immaterial,  for  qup- 
Ubet  potesi  renuneiarejuri  pro  se  introducto. 

Now  if  it  be  admitted,  that  the  union  of  the  term,  and  the  Pvrdimif  ienil 
inheritance  in  these  cases,  depends  upon  the  acquiescence  of  "^^jj^jf^^** 
the  owner  (as  it  is  presumed  this  must  be  admitted,-  because  wumigned 
equity,  which  aims  to  e£Feetuate,  will  never  make  a  construction  J^^lJl'j^, 
contrary  to  the  declared  mtent  of  the  parties  interested)  ;•  and  jj^'jf^  *^^ 
if  it  be  likewise  admitted,  that  a  trust  estate  is  only  liable  to  ^j^^. 
execvtion  in  the  hands  of  a  trustee,  at  die  time  of  execution     [  630-  J 
awarded,  then  it  seema  ta  follow  as  a  necessary  consequence, 
that  the  reverrioner  or  remainder-man,  expectant  on-  the  deteit*- 

(«)  Snpra,  486.  (/)  Siipra>  493.  499.^ 
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mination  of  sach  terms,  together  with  his  trustee,  may  alien 
such  terms  absolutely  iodepeadent  of  the  inheritance,  and  that 
the  purchaser  thereof  will  be  entitled  thereto;  and  that  such 
terms  in  the.  hands  of  the  alienee,  will  not  be  subject  to  an 
execution,  on  a  judgment  against  the  cestui  que  trust :  now  if 
that  would  be  the  case,  if  such  terms  were  aliened  for  a  valuable 
consideration,  separate  and  distinct  firom  the  inheritance,  there 
appears  to  be  no  reason  why  a  purchaser  for  a  valuable  con* 
sideration  of  such  tek-m,  and  also  of  the  inheritance,  should  not 
be  protected  during  the  continuance  of  the  term  from  a  judg- 
ment, whether  he  purchased  with  or  mthoui  notice  ;  because, 
as  to  the  term^  he  has  purchased  a  subject,  not  liable  to  execu* 
tion  on  a  judgment  at  common  law,  or  under  the  statute  of 
frauds  ;  and  there  seems  to  be  no  equity  to  induce  a  cotut  of 
equity  to  subject  such  term  in  the  hands  of,  or  held  in  trust  for, 
e  purchaser  for  a  valuable  consideration^  to  a  judgment  against 
X-  the  vendor,   such  judgment  being  no  lien  thereon,  either  at 

common  law,  or  under  the  statute  of  frauds  :  and  as  such  term 
[  651  ]     is  perfectly  under  the  direction  of  die  owner,  it  seems  that  if 
the  owner  directs  it  to  flow  in  the  channel  in  which  the  inhe- 
I  ritance  is  limited  by  the  purchaser's  deed,  it  will  become  con- 

solidated with,  and  part  of,  that  inheritance  so  limited,  not 
so  as  to  merge  and  extinguish  in  that  inheritance,  but  so  as 
to  continue  the  benefit  of  the  term  to  &e  alienee   of  the 
inheritance. 
Term  never  d«-       When  a  judgment  creditor  takes  out  execution,  against  a 
tend^  removed    remainder-man,  or  reversioner  expectant  upon  a  term  for  years 
^Id^I^t ^^  ^  resulting,  or  in  mortgage,  or  in  gross  bearing  fruits,  and  finds 
diiw'e  way  as    himself  impeded  by  such  term,  there  appears  to  be  an  obvious 
M^^Mt^as^'  'equity  in  his  favour  to  entitle  him  to  apply  to  a  court  of  equity, 
against  puT'      to  Subject  the  term  to  his  execution,  he  redeeming  the  mort- 
tcUh  notice.       g^g^  Of*  discharging  tlie  demands  upon  it;  because  in  such  case, 

the  execution  against  the  term  is  prevented  merely  by  subsisting 
trusts  with  which  it  is  bound,  which  being  discharged,  it  becomes 
a  trust  for  hkn  against  whom  execution  is  awarded  at  the  time 
of  the  writ  awarded,  and,  consequently,  an  equity  arises  under 
the  statute  of  frauds,  to  subject  the  term,  beyond  the  charge 
thereon,  to  the  execution.  But  if  the  term  be  parted  with  by 
Mie  person  against  whom  the  execution  is  sued,  before  execution 
"awarded,  so  that  such  term  ceases  to  be  the  object  of  an  exe- 
[  63^  ]  cution  at  law,  where  is  the  superior  equity  of  a  judgment  cre- 
ditor to  better  bis  case  in  equity,  or  to  give  him  any  remedy 
against  a  purchaser  for  a  valuable  consideration,  with  or  without ' 
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notice,  that  be  has  not  at  )aw,  or  under  the  statute,  or  to  change 
the  rights  of  parties.  Why  should  equity  go  further  than  the 
law  ?  I  know  of  no  instance  in  which  it  does  so.  Equity  in 
such  case  ought  to  follow  the  law,  and  as  the  plaintiff  in  judg- 
ment could  not  extend  the  land  in  the  possession  of  tlie  assignee 
of  the  term  holding  beneficially,  so  neither  ought  he  to  extend 
it  when  he  holds  in  trust  for  a  purchaser  of  the  inheritance. 
Such  term  is  not  shielded  against  an  execution  by  the  inter- 
posilioD  of  a  trust  between  it  and  the  legal  owner,  in  which 
cases  equity  withdraws  its  protection,  but  it  has  ceased  to  be 
wbject  to  such  execution,  having  become  the  property  of  a 
purchaser  for  a  valuable  consideration,  before  the  judgment 
creditor  had  gained  a  lien  thereon  by  taking  out  execution. 

Sdly,  As  to  terms,  the  purposes  of  whose  creation  are  an-   Purchaser  with 
sirered^  and  which  have  been  expressly  assigned  to  attend  the   tededbyiSim^ 
inheritance.     It  seems  reasonable  that  such  terms  should  not  ^«*  *«»•»»• 
be  considered  as  an  obstacle  to  the  execution  of  judgments  term  never  <i«- 
against  the  inheritance,  when  held  in  trust  for  a  person  who  V^^Jl^' 
is  affected  with  actual  notice  ;  because  a  trust  of  a  term,  which       [  533  j 
is  by  express  declaration  attendant  upon  the  inheritance,  is  of 
the  same  nature  with  the  inheritance.     It  is  a  shadow,  an  ac- 
cessary to  it,  for  otherwise  it  could  not  be  attendant  upon  it. 
Such  a  term,  and  the  inheritance  on  which  it  is  attendant,  be- 
come consolidated.     Such  term,  therefore,  goes  with  the  fee, 
and  is   the  inheritance  itself.    Therefore  the  trustees  thereof 
may  be  considered  as  trustees  for  all  incumbrances  subsisting 
on  that  inheritance,  upon  which  it  is  attendant,   and,   conse- 
qoently,  for  creditors  by  judgment  pending  its  attendancy,  unless 
it  be  in  the  case  of  an  intermediate  purchaser  without  notice,  in         v 
which  case  a  court  of  equity  will  sever  such  term,  from  the  in- 
heritance.    And  if  this  be  a  just  view  of  the  nature  of  a  term, 
attendant   by  express   declaration  on   the  inheritance,   it  will 
follow  of  course,  that  whoever  takes  of  such  trustee  an  assign- 
ment of  such  term,  with  express  notice  of  a  judgment  pending 
its  attendance,  takes  in  truth  to  that  extent,  an  assignment  of  a  . 
trust  estate,  with  notice  of  a  trust,  and,  consequently,  takes 
subject  to  the  trust  of  which  he  has  notice  (g). 


(O)  A  distinction  is  here  made  between  the  protection  afforded  by  a  tcmi  Doctrine  in 
•■signed  on  an  express  trust  to  attend  the  inhcritancey  and  the  protectiou  text  questumed* 
afforded  by  a  tenn  attendant  by  construction  in  equity  only^  and  the  latter 
species  of  tenn  is  considered  as-having  a  greater  protective  quality  than  the 
former,  inasmuch  as  it  will  defend  a  purchaser  even  with  notice  from  the 
attacks  of  the  judgment  creditor.  The  argument  iuduciug  this  conclusion, 
depends  entirely  on  the  difference  which  the  learned  anthor  supposes  to 
odst  between  the  two  terms.    He  considers  tlie  one  till  actually  assigned  as 
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[  634  ] 

Decree  not  no- 
tiee  0/  matten 
dUptUed. 


To  resume  oor  attention  to  the  sabject  of  notice: 

A  decree  made  in  a  court  of  equity  is  not  implied  notice 


ff0jmtiterial 
difference  be- 
tween term  eX' 
presMly  muign- 
ed,  aid  term 
attendant  by 
implicaiUn  in 
equity. 


a  term  in  grott,  with  aU  the  attributes  of  that  species  of  term ;  and  the 
other  as  an  attendant  term,  with  even  less  qualities  tlian  it  really  poaiesses. 
He  views  the  legal  operation  of  the  term  attendant  by  constnictioa  in 
equity,  without  any  of  its  eanitable  incidents,  and  the  equitable  operation  of 
the  term  expressly  assignea  to  attend  the  inheritance,  without  any  of  ita 
legal  effect.  The  consequence  is,  that  the  legal  consideration  of  the  one 
term,  is  opposed  to  the  equitable  consideration  of  the  other.  But  if  in  the 
instance  or  a  term  expressly  assigned  to  attend  the  Inheritance,  a  court  o€ 
equity  wiU  relieve  against  tiie  maxim  at  law,  '<  that  every  term  is  a  term  ia 
gross,"  where  the  purchaser  has  notice  of  the  judgment  or  incumbrance, 
(tlioagh  in  other  cases  where  the  purchaser  has  no  such  notice,  it  will  permit 
tbat  maxim  to  prevail) ;  then  in  tne  instance  pnt  by  the  learned  author,  of 
a  term  never  actoaliy  assigned  to  attend  the  inheritance,  but  which  is* 
nevertheless,  attendant  by  implication  in  equity,  and  in  fact  an  attendant 
term  for  every  purpose,— >why  should  the  court  depart  from  its  rule,  and* 
hold,  that  a  purchaser  even  with  notice  shall,  in  sudi  a  case,  be  permitted 
to  avail  himself  of  the  maxim  at  law,  that  every  term  is  a  term  in  gross  ? 
Ontmogrcmnds.      It  is  submitted  in  derogation  of  the  argument  suggested  by  the  learned 

author,  1st.  that  meeting  him  on  his  own  ground,  there  is  no  material  dif- 
ference between  a  term  expressly  assigned  to  attend  the  inheritance  and  a 
term  attendant  b^  constmction  in  equity;  and,  Sdly,  that  supposing  hia 
doctrine  correct,  it  would  tend  to  subvert  the  original  and  elementary  prin- 
ciples of  the  Court  of  Chancery,  in  regard  to  notice  in  general. 

Terms  for  years  became  first  attenduit  on  the  inheritance  solely  by  con- 
struction in  equity.  The  practice  of  declaring  them  so  attendant,  expressly 
by  writing,  was  an  after  invention,  merely  declaratory  in  so  many  words  of 
the  rule  of  court ;  and  was,  and  still  is,  so  far  as  the  attendant  quality 
of  the  term  is  concerned,  mere  surplusage.  The  term  would  equaUy  attend 
and  protect  the  inheritance,  as  well  wimout  an  express  declaration  as  with 
it  The  rule  in  equity  is,  that  when  the  trusts  of  the  term  are  satisfied, 
and  the  particular  purposes  for  which  It  was  raised,  answered,  and  there  is 
no  proviso  of  cesser  annexed  to  its  original  creation,  the  term  shall  thence- 
forth become  attendant  on  the  inheritance.  Be$t  v.  Stampfordy  Pre.  Ch.  S52. 
i9.  C.  «  Freem.  288.  This  rule  is  tii^^r  leges  non  scriptoB  of  the  Court  of 
Chancery.  One  of  the  eariiest  cases  wherein  it  is  afiuded  to  is,  that  of 
Attorney-General  v.  Sarnds^  S  Ch.  Kep.  37,  a  case  determined  eight  years 
previously  to  the  passing  of  the  statute  of  frauds.  And  even  then,  express 
declarations  in  writing  were  not  uncommon,  as  may  be  inferred  from  the 
remarks  of  Sir  Matthew  Hale,  in  Mar$h  v.  Le«,  i  Ch.  Ca.  162. 166,  and 
2  Vent.  337,*a  case  determined  about  a  year  afterwards,  and  seven  yeara 
before  the  statute  of  frauds,  where  the  doctrine  of  attendant  terms,  both  by. 
express  declaration  and  construction  in  equity,  is  treated  with  a  familiarity 
which  implies,  that  it  Was  long  ere  then  placed  among  the  settled  rules  of 
the  court.  The  7th  section  of  the  statute  of  frauds  dedared,  that  all  trusts 
should  be  in  writing,  but  the  succeeding  section  expressly  exempted  con- 
structive trusts  from  the  operation  of  the  act ;  and  certain  it  is,  that  courts 
of  equity  stilt  continue  to  treat  a  term  for  years,  the  trusts  of  which  have 
been  satisfied,  as  attendant  on  the  inheritance  without  any  writing  to  that 
effect,  and  will  compel  the  trustee  to  assign  it  as  the  owner  of  the  inherit- 
ance »ball  appoint.  If,  therefore,  says  Mr.  Oream  Hall,  in  a  late  ingenious 
pamphlet,  p.  28.  '^  it  appears  that  trust  terms  were,  at  the  time  tlie  statute 
was  passed,  and  long  before,  attendant  upon  the  inheritance  by  construction 
of  comity,  and  continne  to  be  so  construed  at  diis  day ;  and  that  all  terms 
which  exist  in  this  state  and  are  available  against  dormant  incumbrances, 
were  first  made  attendant  by  such  equitable  construction  and  not  by  ex- 
press declaration,  and  that  such  express  declaration  although  useful,  is  not 
absolntely  necessary  even  at  tliis  day,  to  make  them  attendant;  it  may  be 
fairly  contended,  tliat  they  are  in  effect  and  character,  mere  constructive 
trusts,  so  lon^  as  they  continue  attendant"  In  what  particular  does  a  tenh 
attendant  by  construction  in  equity,  differ  in  point  of  character  and  actual 
benefit  to  the  purchaser  or  mortgagee,  from  a  term  expressly  assijmed 
to  attend  the  inheritance;  but  that  in  tlie  latter  in.«tanre,  the  trusts  of  the 
term  which  arise  under  the  rule  in  equity,  have  been  embodied  in  so  many 
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to  t  parchaser  of  the  matter  determiDed,  after  the  cause  isr 
eaded(g)(H> 

(r)  «  Atk.  39«. 


vonb  ?  The  latter  term  is  precisely  what  eqnitv  had  made  it  before  any 
written  description  of  it  occurred,  aod  does  iiot  lose  its  cliaractcr  by  being 
described  in  writing.  It  should  consequently  follow,  that  the  operation  of  a 
term  expressly  assigned  to  attend  the  inheritance,  should  be  eqnally  potent 
IB  regard  to  notice,  with  the  effect  of  a  term  attendant  by  construction  In 
eqnity  merely ;  bat  the  learned  author  has  denied  tliis  of  the  first  species  of 
tenBy  and  if  the  second  be  in  character  and  effect  exactly  similar,  the  ne- 
cessary oondnsion  is,  that  the  constmctiTely  attendant  term,  will  not  have 
any  greater  power  in  reference  to  the  subject  under  discussion,  than  the 
tern  expressly  assigned  to  wait  on  the  inheritance.  The  distinction  then 
kBTiBg  niled  whereon  the  argument  in  the  text  is  founded,  the  deduction 
dmwn  from  it  must  also,  it  is  submitted,  fall  to  the  ground.    But, 

fdly.  The  doctrine,  that  a  purchaser  bonA  flde  wl£  notice  of  a  Judgment  Nothing  com 
■nj,  by  procuring  in  a  satisfied  but  unassigned  term  to  attend  the  inherit-  dairoif  ^>cf 
ance,  OTer-mch  the  lien  of  the  judgment  creditor.  Is  a  doctrine  which,  if  ^  adM^  no* 
admitted,  diametrically  contraTenes  other  doctrines  of  the  court,  equally  tkt* 
well  settled  and  acknowledged.    Thus,  if  a  first  mortgagee  make  further 
advances  after  notice  of  intervening  incumbrances,  he  will  not  be  permitted 
ta  tack  them  to  his  mortgage,  antea,  5S7.    So  where  there  was  a  mortgage 
for  secsring  all  further  advances  of  wMch  a  second  mortgagee  had  notice, 
and  the  second  mortgagee  filed  a  bill  to  redeem  without  paying  advances 
amde  after  hb  mortgage ;  Lord  Cowper  dismissed  the  bill,  saymg,  U  wum 
ikeftlhf  ^  the  fccoad  mortgagee  with  nUiee  to  tuke  meh  a  seevrtly,  antea,  545* 
la  like  manner.  Lord  Haniwicke  said,  in  Mead  v.  Oirery,  3  Atk.  238.— 
*'  Now  to  be  sure,  notice  in  a  court  of  equity  is  extremely  material ;  for 
if  a  person  will  purchase  with  notice  of  am^faer's  right,  his  giving  a  con- 
sMeintioa  will  not  avail  hhn,  for  he  throws  away  his  money  voluntarily,  and 
of  bin  own  free  will?"    The  same  noble  and  learned  Lord  in  another  case 
obaerved,  that  the  taking  of  ^a  legal  estate  after  notice  of  a  prior  right  made 
the  party  a  mdaJUe  puKhaser ;  for  he  knew  the  first  purchaser  had  the  clear 
right  to  the  estate ;  and,  after  knowing  that,  he  took  away  the  right  of  an- 
other penon  by  getting  the  legal  estate ;  and  his  Lordship  added,— <<  Now, 
if  a  person  does  not  stop  his  hands,  but  gets  the  legal  estate  when  he  knows 
the  ii|^t  in  equity  is  in  another,  machJMatwr  ad  ctrcaanMainidam,  Dig.  lib*  4. 
tit.  5.  Lex  2 ;  and  it  is  a  maxim  too  in  our  law,  that  fnnu  et  dobu  naalai 
pafwctBtfi  d£h€tUj  3  Rep.  78  b.''    Le  Neve  v.  Le  Neve^  3  Atk.  654.    On  this 
latter  principle,  therefore,  it  is  submiMed,  that  the  doctrine  in  the  text  cannot 
be  BBaintained ;  for  in  all  cases  where  a  party  has  express  or  implied  notice 
he  comes  in  fraudulently,  and  even  if  he  has  the  good  fortune  to  obtain 
a  prior  legal  term  or  estate,  yet  notice  will  destroy  all  benefit  be  may 
alterwise  derive  from  tkikt^  reducing  his  equity  below  that  of  the  person 
of  wluMe  claim  he  is  informed,  and  giving  to  such  claimant  a  superior 
cqnity  whkh  the  possession  of  the  legal  estate  alone  will  not  counter- 
balance.   And  this  opinion  against  the  leame4  author's  distinction  is  sob- 
mtited  with  the  greater  confidence,  as  it  is  a  distinction  not  only  dis- 
regarded in  practice,  but  uniformly  opposed  by  all  subsequent  text  writers 
€Bi  the  subject.    Thus,  Mr.  Sogden,  after  referring  to  the  doctrine  pro- 
peaed  in  the  text,  observes,  <'  This  is  an  attempt  to  establish  a  new  dis-   TcriN  aa  pra- 
tinctton,  between  a  term  assigned  upon  an  express  trust  to  attend  ^e  in-   tectum  against 
iieritamw,  and  a  term  attendant  by  the  construction  of  equity ;  an  attempt   ineumbranee  rf 
which  Lord  Mardwicke  appears  to  have  over.ruled  hi  the  case  of  IVtSUrngkbii  which  party 
V.  WtUmghb^y  and  it  would  be  very  imprudent  for  a  purchaser  of  an  estate  hae  adaai  or 
in  any  case  to  reFy^  on  a  term  of  years,  as  a  protection  against  any  incum-  imptied  aoftee. 
brancc  of  which  he  has  express  or  implied  notice."    Yen.  &  Pur.  377.  » 

5th  edition. 

(H)  In  Gigm€eeaa€^  iFreem.  311,  ifwas  made  a  question,  whether  a  Being  preeent 
former  decree  was  of  itself  notice  to  a  parchaMer.    The  case  in  the  text  may   at  hearing^good 
he  considered  as  deciding  this  question  in  the  negative.  -  But  being  present  aaftce. 
at  tlie  hearing  of  a  suit  will  affect  one  with  notice  of  the  decree  which 
CsBows.    Harvey  v.  Montagney  1  Vem.  57,  cited  antea,  563;  tlie  last  case 
ia  the  Editor's  note  there. 
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CAP,  XIY. 


OF   NOTICE 


■eraSwttiMirtf       There  is  no  caae  in  wbtcb  eqpity  has  detem^ined  the  property 
notice.  of  goods  to  be  affected  by  reason  of  a  lis  pendens,  where  posr 

session  is  the  principal  evidence  of  ownership,  as  of  personal 

chattels  {h)  (i). 
JlegiHratioH  If  there  be  several  mortgages  of  lands  lying  in  a  registered 

^ive  noti^{K).  <^ounty,  each  of  them  being  roistered  in  their  proper  order, 

and  afterwards  the  mortgagee  eigne,  having  the  legal  estate, 

(A)  2  Ve«.  244.  [The  two  last  re-  dena  and  decree,  is  considered  at 
f^rences  are  iocorrecUy  quoted.-**  large  in  a  former  page  and  note. 
Wbat  notice  is  created  by  a  its  peth      See  antea, v56S,  n.  (K).— -Ed.] 


Act  tf  parUa* 
fneni* 

Ve^andwUU 
to  be  registered 
in  what  Hm€» 


Copyholds  and 
leases  excepted^ 
tut  judgments 
tnduded  in  re- 
gistryacts. 

Of  the  memo- 
rial 


(I)  And  bcre  it  may  be  in  order  to  obienre,  that  a  public  act  of  parlia* 
ment  is  notice  to  all  mankind  $  but  a  private  act  of  parliament  is  not.  Hesse 
V.  Steeenson,  S  Bos.  Si  PuL  565.  578.    Pmfret  v.  Windsor^  t  Ves.  480. 

(K)  By  the  registry  acts  it  is  provided,  that  all  deeds  and  wills  concern* 
ipg  any  honors,  manors,  lands,  tenements,  or  hereditaments,  in  the  county 
of  Middlesex,  fi>t  in  tlie  East^  West,  and  Narth  Hidings  of  the  county  of 
York,  or  in  the  town  and  iroanty  of  Kingston  upon  Hull,  wliereby  such 
hereditaments  frhall  be  any  way  anected  in  law  or  equity,  shall  be  regis- 
tered in  offices  established  for  that  purpose  in  the  county  and  ridings  above- 
mentioned  ;  and  that  every  such  deed  or  will  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mortgagee  for  valuable  con- 
•ideratJon,  unless  as  to  deeds  a  memorial  of  them,  be  registered,  before  the 
registering  of  the  memorial  -of  the  deed  or  conveyance,  nnder  which  such 
aubsequent  purchaser  or  mortgagee  sliaU  claim,  and  unless  as  to  wills  a 
memorial  of  them  be  regis texed  within  six  months  after  the  death  of  the 
testator,  dying  in  Great  Britain,  or  wiliiin  tliree  years  after  his  or  her 
death,  .dying  upon  the  sea  or  in  parts  beyond  the  seas.  tScS  Anne,  c.  4. 
8. 1.  5  Anne,  c.  18.  6  Anne,  c.  35.  7  Anne,  c.  20.  8  Geo.  9.  c.  6.  In  tliese 
statutes  there  is  an  exception  of  copyhold  estates,  leases  at  rack-rent,  and 
leases  for  twenty- one  years,  where  the  actual  possession  accompanies  tlie 
lease;  as  also  of  chambers  in  Serjeants*  Inn,  tlie  inns  of  Court  and  Clian- 
cery;  and  it  is  declared,  that  no  judgment,  statute,  or  recognizance,  shall 
take  effect  but  from  the  time  of  their  registry* 

The  memorial  is  to  be  written  on  stamped  vellum  or  parchment ;  to  be 
under  the  hand  .anil  seal  of  some  or  one  of  tlie  grantors  or  grantees,  their 
heirs,  executors,  or  administrators,  gnardians,  or  trustees,  in  case  of  a  deed, 
and  some  or  one  of  the  devisees,  tiieir  heirs,  ^fvc.  in  case  of  a  will ;  to  be 
attested  by  two  witnesses,  one  of  whom  must  be  a  witness  to  the  deed  or 
will,  and  must  make  oath  before  one  of  tlie  registrars  of  the  execution  of 
the  deed  and  memorial.  The  oath  is,  that  the  deponent  saw  the  memorial 
signed  and  sealed,  and  the  deed  to  which  it  refers  duly  executed.  The 
memorial  is  to  contain  tlie  date  of  the  deed  or  will,  and  the  names  and  ad- 
ditions of  all  the  parties  to  such  deed,  and  of  the  devisor  or  te»tatrix  of 
•nch  will,  and  of  all  the  witnesses  to  such  deed  or  will,  and  the  places  of 
their  abode,  and  must  also  express  the  parcels  with  the  places  where  the 
premises  lie.  And  the  deed  or  will,  or  the  probate,  or  an  office  copy  there- 
of, is  to  be  produced  or  left  at  the  office  of  the  registrar,  who  is  to  indorse 
a  certificate  thereon,  which  is  evidence.  In  Eyre  v.  DeipMny  2  Ball.^ie  Bea. 
290|  it  was  made  a  question,  whether,  in  order  to  constitute  such  a  regis- 
tration as  would,  under  the  Irish  registry  act  (6  Anne,  c.  2.),  give  a  deed 
priority,  a  certificate  that  tiie  deed  was  produced  to  the  officer  at  the  time 
of  registry  should  be  indorsed  then,  or  wiietlier,  if  indorsed  at  a  subsequent 
period,  it  would  be  sufficient  f  This,  of  course,  must  remain  a  question 
,  till  actually  decided ;  but  the  probabilities  are,  that  an  indorsement,  at  the 
time  of  the  deed  produced,  would  be  considered  as  a  mere  formality,  and 
curable,  if  omitted, ,  by  a  proper  indorsement  at  any  subsequent  period. 
If  there  be  more  deeds  than  one,  the  parcels  need  only  be  specified  in  one 
memorial,  to  which  the  others  may  refer  \  and  as  a  general  rule  it  may  be 
observed,  that  where  the  memorial  does  not  comply  with  the  directions  of 
the  act,  the  person,  claiming  under  the  deed  defectively  registered,  cannot 
insist  on  the  benefit  of  the  statute  against  a  subsequent  purchaser  without 
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advBQces  a  farther  mun  of  monqr  to  the  mortgagor,  the  registry    ' 
of   the  intermediate   incumbrances  will  not  be  constructive 


Botieey  whose  coaveyance  id  duly  registered,  Sng.  Yen.  St  Pur.  60S,  5th 
edit. ;  and  nHe,  that  a  memorial  of  registry  containing  the  substance  of  a 
covenant  in  a  lease,  though  not  expressly  setting  forth  a  proviso  in  it,  has 
been  held  to  be  a  good  registration,  the  proviso  being  implied  in  the  cove- 
nant.   M* Alpine  v.  Swifty  1  Ball  6c  Bea.  S85. 

If  the  registry  of  a  deed  has  been  omitted  till  the  subscribing  witnesses   Death  of  wU^ 
mn  dead  or  not  to  be  found,  any  of  the  parties  living  may  re-execute  the  nessea  before 
deed,  and  sign  and  seal  the  memorial  in  the  presence  of  other  witnesses,  by  re^iration. 
which  means  the  deed  may  be  registered ;  and  if  the  parties  themselves  are 
ail  dead,  the  heir  or  legal  representative  being  executor  or  administrator 
of  any  one  of  them,  may  execute  a  memorial,  in  presence  of  one  of  the 
sabscribine  witnesses,  referring  to  the  deed  and  stating  the  death  of  such 
parly,  and  then  that  witness  may  attest  the  memorial  for  registry. 

The  memorial  of  a  will  to  be  binding  on  subsequent  purchasers  or  mort-  Qf  rtgUttrlng 
gagees  mnSt,  we  have  seen,  be  registered  within  six  months  after  the  death  unUi. 
of  the  testator,  dying  in  Great  Britain,  or  within  three  years  after  his  death, 
if  he  die  on  or  in  parts  beyond  the  seas.  And  it  is  observable,  that  wills 
registered  within  the  time  Allowed  by  the  act  will  prevail  over  even  a  prior 
registered  conveyance ;  bnt  no  time  is  limited  by  the  act  within  which  a 
memorial  of  a  will  must  be  registered.  It  may  therefore  be  done  at  any 
time  where  there  is  no  adverse  title  under  a  prior  registered  conveyance  : 
and  there  la  no  weight,  says  Mr.  Sngden,  in  an  objection  which  has  been 
lately  made  ^at  the  -estate  descends  to  tlie  heir  at  law,  if  the  will  be  not 
registered  within  the  periods  above  specified.  Sag.  Yen.  Si  Pur.  696,  5th 
edit.  In  case  the  devisee  in  a  will,  by  reason  of  any  suppression  or  contest 
respecting  the  will  or  other  inevitable  difficnlty,  without  his  wilful  default, 
sh^  be  oisabled  to  exhibit  a  memorial  for  registry  within  the  time  limited, 
then  a  memorial  of  such  impediment  or  concealment  must  be  entered  in 
the  registry  office,  witliin  two  years  after  the  death  of  the  devisor,  d^ing 
in  Great  Britain,  or  within  the  space  of  four  years  after  the  death  of  the 
devisor,  if  he  shall  die  abroad  -,  and  a  memorial  of  the  will  within  six 
Bwnths  after  a  removal  of  the  impediment  is  declared  by  the  act  to  be  a 
sofficient  registry.  But  no  concealed  will  is  to  affect  a  purchaser,  unless 
ft  be  registered  within  five  years  after  the  death  of  the  testator ;  and  it 
seems,  tliat  the  registration  of  wills,  probates,  and  office  copies  of  wills, 
after  the  periods  directed  by  the  statutes,  will  be  ineffectual  to  the  par- 
ties—hi the  same  manner  that  docketing  a  judgment  after  due  time  will  be 
of  no  avail. 

A  memorial  of  a  mortgage  will  be  added  in  the  Appendix,  No.  XXVIIX.  Qf  regiHervnf 
It  will  be  proper  to  notice  in  the  memorial,  that  the  deed  was  a  mortgage  vunigagee, 
for  the  pnrpose  of  rendering  inteiUgible  tlie  certificate  to  be  entered  in  the 
margin  of  its  being  paid  off.  Bnt  this  is  not  required  by  tlie  act,  nor  in* 
deed  is  any  other  condition,  trust,  or  purport  of  the  deed,  reqnired  to  be 
disclosed  on  the  registry.  This  has  led  some  gentlemen  to  think  that  a  soli- 
citor, who  prepares  a  memorial  of  a  mortgage  so  as  to  disclose  the  natnre 
of  the  transaction  on  the  registry,  divulges  the  secrets  of  bis  clients,  and 
unnecessarily,  if  not  wantonly,  exposes  me  affairs  of  the  mortgagor,  with- 
out increasing  the  security  of  the  mortgagee,  and  it  (s  said,  that  since  the 
introduction  of  the  object  of  the  mortgage  deed  on  the  registry,  can  give  no 
greater  ^cacy  to  the  deed  than  recordmg  it  in  the  precise  and  contracted 
terms  which  the  law  imposes^  it  follows  that  the  publicity  which  is  given 
to  it  bt  the  mode  of  registry  in  practice,  is  neither  incumbent  nor  justifi- 
able; ror  that  when  a  purchaser  discovers  what  deeds  are  executed,  be  will 
of  course  require  the  production  of  them ;  and  so  no  mischief  can  arise  by 
a  strict  adherence  to  the  letter  of  the  act.  See  Rigge  on  Reg.  57.  Sng. 
Ven.  Sc  Pur.  602.  and  Wils.  on  Reg.  45.  It  may  however  be  asked,  what 
end  can  be  answered  except  that  of  giving  additional  trouble,  by  withhold- 
iitt  from  the  registry  the  nature  of  the  transaction,  when  ultimately,  it  is 
admitted,  the  purchaser  must  become  acquainted  with  the  object  of  the 
deed  ?  And  will  not  the  imputation  of  disingenuous  conduct  arise,  and  en- 
gender a  suspicion  that  something  more  objectionable  than  a  mortgage  is 
attempted  to  be  concealed  f  But  supposing  the  mortgage  paid  off,  tlien  it 
is  requisite  that  a  certificate  of  satisfaction  should  be  entered  as  above 
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notice,  so  as  to  take  from  him  the  benefit  of  protecting  himself 
by  his  legal  title.    Thus,  where  A.  lent  money  on  lands  (i),  the 

(i)  Beiford  v.  BaekhouBe^  2  Eq.  Ca.      et  vide  S.  P.  antea,  153,  of  this  edi< 
Abr.  615>  pi.  IS.  [S.  C.  1  Wm.  Rel.  5^;      lion,  in  iio<m.— *£i2.] 


/ 


stated ;  bnt  it  will  appear  absurd  to  add  in  the  margin  a  note,  that  the 

mortgage  money  has  been  repaid,  when  the  instrument  registered  pnr« 

ports  to  be  an  absolute  conveyance.    It  is  therefore  conceived,  that  the 

prevailing  practice  of  noticUig  the  proviso  for  redemption  in  the  memorial 

of  a  mortgage,  is  a  perfectly  correct  mode  of  registration,  and  ought  not 

to  be  discontinued  or  discountenanced ;  for  the  mortgage  transaction  must 

ultimately  be  disclosed,  and  a  frank  and  candid  av/)vnd  of  the  incumbrance 

is  certainly  preferable  to  a  slow,  and  apparently  reluctant  production  of 

the  deed. 

€f  eiUerkig  sa*      As  to  entering  satisfaction  on  mortgages,  it  is  declared  by  the  above  acts,. 

fH/MwmlJkMV-  that  if  a  certificate  shall  be  produced  under  the  hand*  of  the  mortgagee  or 

•n.  mortgagees,  in  such  mortgage,  his,  her,  or  their  executors,  administrators^ 

or  as^gns,  and  attested  by  two  witnesses,  whereby  it  shall  appear  that  all 
monies  due  upon  such  mortgage  have  been  paid  and  satisfied,  and  the  wit- 
nesses shall  upon  their  oaths  before  the  registrar  prove  such  monies  to  have 
been  paid  accordingly,  and  that  they  saw  such  certificate  signed  by  the 
said  mortgagee  or  mortgagees,  his  or  her  executors,  administrators,  or  as- 
signs, the  registrar  shall  make  an  entry  in  the  margin  of  the  book,  wherein 
such  mortgage  sliall  be  registered,  that  the  same  was  satisfied  and  dis- 
charged according  to  such  certificate,  and  shall  file  such  certificate  to  remain 
upon  record  in  the  said  register  oflice.  The  registrar  will  then,  on  the  deed 
so  to  be  discharged  being  produced,  indorse  his  certificate  thereupon,  cer* 
tiiying  the  discharge  of  such  mortgage  pursuant  to  the  directions  of  the 
act  or  parliament. 
Ceiiijictiie  doe9  The  first  registry  acts  having  passed  little  more  than  twenty  years  after 
ntft  iMSS  legul  the  statute  of  frauds,  whereby  it  is  enacted,  **  that  no  lease,  estate,  or  in- 
etimte.  terest  of  frbehold,  or  term  of  years,  or  any  uncertain  interest  not  being 

copyhold,  shall  be  surrendered,  unless  by  deed  or  note  in  writing,  signed 
by  the  parties  surrendering  the  same :"  there  can  be  little  doubt  that  the 
mortgage  certificate  when  signed  by  the  parties  acknowledging  payment  and 
satisfaction  in  discharge  of  the  mortgage,  was  intended  to  operate  as  a  sur- 
render,— which  *'  does  not  require  any  technical  words,  but  such  only  as 
express  the  intention,"  %  Rol.  Abr.  497;  and  is  defined  to  be  *'  a  yielding 
up  of  an  estate  for  life  or  years  to  him  Uiat  hath  an  intermediate  estate  in 
reversion  or  remainder,  wherein  the  estate  for  life  or  years  may  drown." 
1  Inst.  337  b.  But  it  is,  notwithstanding  tlie  ceneral  opinion,  that  this  cer* 
tificate  would  not  divest  the  mortgagee  of  the  legal  estate,  and  tliat  a  pur- 
chaser cannot  be  compelled  to  accept  it,  and  it  is  never  relied  on  now,  as 
a  note  in  writing  to  operate  as  a  surrender  must  have  the  appropriate 
stamp. 
Cf  regittering  The  memorial  of  a  judgment  is  to  contain,  1st,  the  court  in  which  the 
jndgmtni»>  judgment  is  obtained,  and  of  what  term ;  2d,  the  names  and  additions  of 

Theu  bmd  the  plain tiifs  and  defendants ;  Sd,  the  sum  or  sums  recovered  by  such  judg- 
Imdt/roM  time  roent ;  and,  4th,  the  da^  and  year  on  which  such  judgment  vras  signed ;  and 
i/  rtgittrtUian  it*  is  declared  that  no  judgment,  statute,  or  recognizance  (other  than  such 
mdy,  as  shall  be  entered  into  in  the  name,  and  upon  the  proper  account  of  his 

majesty,  his  heirs  and  successors,)  shall  bind  any  lands,  tenements,  or  he- 
reditaments, but  only  from  the  time  that  a  memorial  thereof  shall  have  been 
duly  entered  at  the  register  office.  This  clause  is  general  as  to  property  in 
Middlesex ;  but  in  the  East  and  West  Ridings  of  York,  and  the  town  and 
county  of  Kingston  upon  Hull,  if  the  judgment,  statute,  or  recognizance, 
be  registered  within  thirty  days  from  the  time  of  the  acknowledgment  or 
signing  thereof,  it  will  bind  all  the  lands  of  the  defendant  at  the  time  of 
such  acknowledgment  or  signing.  In  the  North  Riding  of  York  the  time 
is  limited  to  twenty  days.  But  when  the  judgment  is  paid  off,  it  is  not 
required  that  satismction  should  be  entered  in  the  margin  as  in  tiie  case  of 
a  mortgage.  Entry  of  satisfaction  on  the  records  of  the  court  wherein  the 
judgment  is  docketed  will  be  sufiicient. 
Deedt  of  ap-  Deeds  of  appointment  in  execution  of  powers  must  be  registered  if  the 

jwintment,  hinds,  which  arc  the  subject  of  ihem,  lie  in  a  register  county.    On  this 

ground  a  defendant  (who  claimed  under  a  deed  of  appointmeot|  and  who 
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Bodgage  being  duly  registered,  and  afterwards  B.  lent  money 
on  mortgage  on  the  same  secarity,  and  bis  mortgage  was  also 

admitted  that  the  prior  deed  of  1749,  'which  created  the  poyrer,  was  not 
n^steredy  and  that  the  deed  of  appointment  was  not  renstered  antil  1748, 
which  was  two  years  after  the  registry  of  the  plaintiff's  mortgage,)  was 
postponed  to  the  plaintiff's  mortgage,  which  was  so  registered  before  the 
deed  under  which  he  claimed.    Serqfton  v.  QvtiMtfy,  2  Ves.  413. 

It  is  also  necessary  that  liens  and  charges  on  the  equitable  estate,  and  Equitable  m&ri- 
saeh  as  are  available  in  a  court  of  equity  onlv  should  be  registered.    Thus,  gages  amd 
where  A.  was  indebted  to  one  Stanton  in  a  bond  for  5002.,  and  being  pos-  chargee  should 
sesied  of  the  premises  in  question  for  the  residue  of  a  term  of  ninety-nine  be  registemf* 
years,  covenanted,  that  in  default  of  payment  of  the  said  sum  of  5002.,  the 
said  premises  should  stand  as  a  security  for  the  same ;  and  that  he  would, 
on  request,  execute  a  mortgage  of  the  said  premises,  to  secure  the  said 
sum  of  5001,    This  deed,  was  never  registered.    Lord  Northlngton  said, 
*'  tile  priority  of  the  defendant  is  founded  on  a  latent  deed  [namely,  the 
said  eoTenant],  which  ought  to  have  been  registered ;  and  from  the  laches 
and  conduct  of  those  under  whom  he  claims,  he  has  forfeited  all  priority  in 
this  court,  and  the  deed  being  within  the  registering  act,  is  void  against 
the  plaintiff."    Hetmard  ▼•  Moorey  1  Eden.  Kcp.  327 ;  et  vide  Price  ex  parte, 
1  Buck  221.' 

Leases  exceeding  twenty-one  years,  and  such  as  are  not  at  raclc-rent.  Of  registering 
sod  assignments  of  them,  are  within  the  meaning  of  the  registry  acts,  and  leases  and  as* 
most  be  registered.  On  this  head  it  has  been  determined,  that  the  registry  «^giim€ii<s. 
of  an  assignment  of  a  lease,  wherein  the  original  lease  is  recited,  will  not 
be  a  sufficient  registry  of  the  lease  itself;  for  the  act  savs,  the  deed  under 
which  the  parties  claim,  with  the  witnesses  names,  shall  be  registered ; 
and  of  this  a  subsequent  purchaser  can  have  no  notice  by  the  bare  registry 
of  the  assignment ;  and  it  is  also  required  that  the  original  be  produced  to 
the  officer.  Honeycomb  v.  IValdron,  2  Str.  1064;  et  vide  IVUliamsy,  Sorrellf 
4  Ves.  389.  Leases  which  are  originally  let  at  rack-rent  are  considered  as 
continuing  so ;  and  they  are  thereby  excepted  from  the  operation  of  the 
act,  though  they  may  afterwards  become  valuable  leases.  Leases  not  ex- 
ceeding twenty-one  years,  where  the  possession  and  occupation  go  along 
wUh  snch  leases,  are  also  excepted.  An  assignment  therefore  of  such  a 
lease  out  and  out  to  a  purchaser  who  takes  possession,  is  within  the  words 
of  the  exception ;  for  the  possession  accompanies  the  lease  -,  but  in  the  case 
of  an  assignment  by  way  of  mortgage,  the  possession  does  not  usually 
accompany  the  lease,  and  tiierefore  registration  of  the  mortgage  is  gene- 
ndiy  recommended. 

In  conclusion  we  may  observe,  that  clerical  mistakes  do  not  vitiate  the  Clerical  error 
iarolment  under  the  re^stry  act.  In  a  late  case  it  was  contended,  that  a  does  not  vitiate 
6eed  was  not  duly  registered,  first,  because  the  name  of  the  trustee  was  enrolment. 
sp^t  **  Soden**  in  the  deed,  and  '*  Seden**  in  the  inrolment ;  secondly,  be- 
caoae  alter  stating  the  assignment  to  be  to  Seden,  his  executors  and  admi- 
nistrators, the  Ao^emfiim  was  to  Cowie,  hi^  executors  and  administrators. 
Sir  William  Grant  however  did  not  conceive  that  these  mistakes  annulled 
the  inrolment.  No  object  of  the  registry  act  conld  be  affected  by  either 
of  them :  and  his  Honour  observed,  that  notwithstanding  the  rigorous  ex- 
actness which  bad  been  required  in  inrolments  under  the  annuity  act  (stat. 
17  Geo.  3.  c.  26),  it  was  held  in  Ince  v.  Everard,  6  T.  K.  545,  that  clerical 
mistakes  do  not  vitiate  the  memorial.  In  that  case  tlie  term  assigned  was 
of  sixty-one  years ;  it  was  stated  to  be  sixty-two ;  the  consideration  was 
stated  to  be  2802.  ;  but  when  they  came  to  aver  payment  of  the  considera- 
tion, the  statement  was,  that  the  said  sum  of  2nO<.  was  really  and  bon&fide 
paid.  This  last  was  a  more  important  blunder  than  tliat  of  stating  the 
kabendMm  to  be  to  Cowie,  as  the  law  said,  that  snch  an  habendum  being  re- 
pugnant was  a  mere  nullity ;  and  then  the  assignment  stated,  stood  as  an 
assignment  to  Soden,  which  was  according  to  the  truth  of  the  fact,  and 
would  be  sufficient  without  any  habendumy  whereas  in  the  case  referred  to 
it  was  left  in  a  degree  ambiguous,  whether  any  such  sum  as  280^  had  been 
acinaUv  paid.  As  to  the  mistake  of  a  letter  in  the  name  of  the  trustee. 
Sir  William  Grant  did  not  see  in  what  way  it  could  operate  to  disappoint  A 

aay  object  of  the  act,  when  the  substance  of  the  transaction  was  admitted  ^ 

to  be  coirectly  set  forth.     If  search  were  to  be  made  by  an  index  of  names  ^ 

oi  personS|  a  mistake  of  tlus  kind  might  be  of  some  uoportance ;  but  the 
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registered^  and  then  A.  adranced  a  farther  sum  on  the  same 
lands  without  notice  of  the  second  mortgage^  it  was  heM^  by- 
Lord  Chancellor  King,  that  the  regbtering  of  the  second  mort* 
gage  was  not  constructive  notice  to  the  first  mortgagee  before 
his  advancement  of  the  latter  suras;  for  though  the  statute 
avoided  deeds  not  registered^  as  against  purchasers^  yet  it  gave 
no  greater  efficacy  to  deeds  that  were  registered,  than  they  had 
before  (l). 

So,  in  a  later  case,  where  W,  advanced  6001.  on  a  mortgage 
in  Yorkshire  (k)j  and  registered  it ;  afterwards  K.  lent  a  sum 
of  money,  and  took  a  judgtnent  for  it,  which  was  also  registered  ; 
then  W.  advanced  a  farther  sum,  but  without  any  express  notice 
of  the  judgment ;  it  was  argued,  on  a  bill  brought  by  W.  to 
foreclose,  that  K.  ought  to  redeem,  on  paying  the  first  mort- 
gage ;  for  that,  where  such  registers  prevailed,  every  incum-* 
brancer  should  be  satisfied  according  to  the  priority  of  his 
register;  and  that  the  registering  K/s  judgment  was  constructive 
notice  to  W.,  sufficient  to  deprive  him  of  the  common  benefit  of 
a  court  of  equity,  whereby  a  first  mortgagee,  without  notice^ 
was  to  bold  till  all  subsequent  incumbrances  due  to  him  were 
discharged. 

But  it  was  resolved,  that  these  statutes  avoided  only  prior 
charges  not  registered,  but  did  not  give  subsequent  conveyances 
registered,  any  farther  force  against  ^nor  conveyances  registered^ 
than  they  had  befpre ;  and  that  to  have  affected  VV.,  K.  ought  to 
have  given  him  notice  when  he  advanced  his  money ;  for,  though 
W.  might  have  searched  the  register,  yet  he  was  not  bound  so 
to  do. 

(A)  Wrightson  v.  Hudson,  t  Eq.  Ca.  Abr.  609,  pi.  T. 


RegistTation 
not  notice  to 
mortgagor  of 
asstgnnMut  of 
mortgage,  nor 
to  mortgagee  rf 
sale  of  equity 
qf  redemptUm, 


calendar  to  be  kept  at  the  register's  office  was  of  the  parishes,  places,  and 
townships,  in  which  the  lands  laid;  and  his  Honour  gave  judgment  accord- 
ingly. fVyait  V.  BarweUy  19  Ves.  435.  For  more  on  registration,  see 
Mr.  Rigge's  tmly  nseful  «  Practical  Observations  on  the  Statutes  for 
Registering  Deeds,**  and  Sug.  Ven.  &  Pnr.  Ch.  XVI.  s.  5.  and  a  late  pubU- 
cation  on  this  subject  by  Mr.  Wilson,  1819. 

(L)  And  the  rule  in  equity  is,  that  if  a  first  mortgagee  lends  a  further 
sum  of  money  without  notice  of  the  second  mortgage,  his  whole  money  shall 
be  paid  in  the  first  place.  This  principle  has  been  held  to  extend  to  a  mort- 
gagor  paying  off  mortgage-money  to  a  mortgagee,  without  notice  of  his 
having  transferred  the  mortgage  ;  which  is  a  valid  payment,  altliongh  the 
^^A^  ^i  ^J  mortgage  be  duly  registered.  WiUiams  v.  SorreUy  4  Ves.  389, 
And  Mr.  Sugden,  with  jreat  reason  conceives,  that  the  rule  would  apply  to 
a  mortgagee,  lending  a  further  sum  of  money  to  the  mortgagor  without  no- 
tice of  the  sale  of  the  equity  of  redemption.  Sug.  V.  &  P.  607.  5th  edit. 
A  purchaser,  therefore,  of  an  equity  of  redemption  of  an  estate  should, 
immediately  after  the  sale,  give  notice  of  it  to  the  mortgagee,  although  the 
estate  be  in  a  register  county,  and  his  conveyance  be  duly  registered. 
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This  construction  of  tbe  regtstering  act,  appears  to  me  coi^  Second  mart" 
sonmt  to  the  general  principles  of  law  and  equity  (m)  ;  for,  if  f^^  a  'nmOur 
the  second  mortg^Bgee  had  used  due  diligence,  he  might  have  preeautUm. 
informed  himself  'by  the  register,  who  was  the  prior  mortgagee, 
and  by  serving  an  actual  uotice  upon  him,  effectually  secured 
himself  agninst  any  iiurther  loan  ;  and  therefore  this  case  falb 
withm  the  common  rule,  that  ^here,  of  two  persons  eqtiaily 
ianocent^  or  equally  blameable,  one  must  suffer,  the  loss  shaU 


** '   I  I  ■  II  1 1 


(M)  Bnt  not  with  the  spirit  and  meaning  of  the  act  7  Ann.  c.  90,  the  pre-  RegUtry  acU 
imble  of  i»htch  shews  plainly  that  Its  intention  was  to  secsre  subsequent  ininuUdio  be 
purchasers  and  mortgagees  agaiast  prior  secret  confeyaaces  and  frandalent  notice  to  M 
iocambrances.  This,  it  would  have  been  in  vain  to  attempt,  if,  at  the  same  the  workL 
thae,  it  had  been  declared,  that  notwithstanding  the  registry,  no  persmi 
should  be  presumed  to  have  knowledge  of  prior  conveyances,  unless  it 
could  be  proved  that  they  had  searched  the  registry ;  for  the  same  convey- 
ances might  then  have  beea  equally  secret,  notwithstanding  the  act,  if  a 
porcbaser,  on  completing  his  purchase,  was  not  to  be  deemed  bound  by  all 
the  prior  mortgages  and  conveyances  disclosed  by  the  registry.  Bui  it 
ttean  clearly  to  have  been  the  intention  of  the  fraooers  of  the  registry  acts, 
tiiat  thev  sliould  operate  as  notice  to  all  persons,  and  be  a  public  repository 
for  deeds  to  which  any  person  might  resort.  The  only  ground  on  which  a 
CAntrary  doctrine  cam  be  founded,  is  adduced  by  the  learned  Author,  in  tha 
Kqael  of  this  paragraph.  But  Lord  Hardwicke,  in  one  case,  Hine  V.  Dodd^ 
S  Atk.  t75,  is  represented  to  have  slud,  that  the  register  act  was  intended 
to  give  notice  to  tlie  parties,  and  notice  to  eveir  body  j  and  that  the  mean- 
itit;  of  the  statute  was  to  pfcvcht  parol  proofs  of  notice  or  not  notice.  That 
case,  however,  did  not  at  all  turn  npon-  tlie  point  under  discttssioB,  and 
therefore  there  was  no  express  decision  that  the  statute  was  in  itself  notice,' 
Rig^  on  Reg.  p.  $9 ;  and  it  is  observable  that  that  constrnction  has  nevef 
smce  been  recognized,  nor  was  it  ever  before  adopted.  Lord  Camden,  in- 
deed, saidy  if  it  were  a  new  point,  it  might  admit  of  difficulty ;  but  tlie  deter- 
aiioation  in  Bedford  v.  Backhouse,  seemed  to  have  settled  it,  and  It  would  be 
mtschievons  to  disturb  It.  The  act  provided  for  one  single  case  only,  that 
was,  to  make  unregistered  deeds  void  against  registered  deeds ;  bnt  there 
was  no  provision  by  the  act)  In  a  case  where  all  the  deeds  were  registered. 
And  yet  it  became  a  scrions  question  whether  a  court  of  ec^uity  should  not 
•ay,  that  in  all  cases  of  re^stry,  which  was  a  public  depositary  for  deeds, 
sad  to  which  any  persou  might  resort,  a  subsequent  purchaser  ought  not  to 
search,  or  be  bound  by  notice  of  the  registry,  is  he  would  of  a  decree  in 
rqaity,  or  a  judgment  at  law:  [As  to  this  however,  see  an  tea,  550  and 
396,  of  this  edition.]  It  was  a  point  in  which  a  great  deal  of  pro^ 
perty  was  concerned,  and  wa^  a  matter  of  consequence.  Much  property 
had  been  settled,  and  conveyances  had  proceeded  on  the  gronnd  of  that 
determioation.  In  the  case  of  Vandebendy,  in  the  House  of  Lords,  th« 
doctrine  about  dower  prevailed,  because  it  had  been  practised  in  a  course 
of  conveyancing.  A  thousand  neglects  to  search  had  been  occasioned  by 
that  determination,  and  therefore  Lord  Camden  could  not  take  npon  him- 
self to  alter  it.  If  it  were  a  new  case,  he  should  have  had  his  doubts ; 
but  the  point  was  closed  by  that  determination,  which  had  been  acquiesced 
in  ever  since.  Morecock  v.  Dukens,  Amb.  678.  It  may  therefore  be  con* 
sidered  as  settled,  that  the  statutes  do  not  operate  to  give  every  person 
notice  of  the  will,  conveyance,  or  incumbrance  recorded  ;  and  that  a  per- 
s#a  having  the  legal  estate,  is  not  bound  to  search  the  registry  for  incum* 
hrances  created  prior  to  the  time  of  his  becoming  seised  thereof.  Bnt  to 
return  to  the  text ;  where  the  culpability  is  thrown  oo  tlie  second  mort- 
gagee for  not  having  searched  the  register  and  fixed  the  first  mortgagee 
with  actual  notice  of  his  incumbrance,  dehore  the  register ;  bnt  tlie  second 
Mortgagee,  it  shouM  be  observed,  is  not  blameeble  for  omitting  to  search 
(afsoit,  if  any,  of  which  the  first  mortgagee,  stands  equally  chargeable), 
hat  for  not  giving  notice  to  tlie  first  mortgagee,  whose  iBCumbrance  be 
siighty  by  means  of  the  register,  have  easily  di^overed. 
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be  left  with  him  on  whom  it  has  fallen.  The  second  mort- 
gagee having  no  more  claim  to  equity  than  tlie  first,  the  former 
will  be  left  in  possession  of  the  benefit  the  law  gives  him,  of 
protecting  himself  by  the  legal  estate. 

But  a  subsequent  mortgagee  (I),  having  notice  of  a  prior 
mortgage  not  registered,  will  not  gain  a  priority  by  registering, 
because  such  conduct  is  considered,  in  equity,  as  fraudulent,  and 
the  party  hath  that  notice  which  the  act  of  parliament  intended 
he  should  have.  As,  where  N.,  in  1718  (m),  married  his  first 
wife,  and,  on  the  marriage,  a  leasehold  estate,  in' the  possesion 
of  his  father,  was  covenanted,  in  consideraton  of  the  marriage, 
and  her  personal  estate,  to  be  settled  on  trustees,  in  trust,  for  N. 
for  life,  then  for  his  intended  wife  for  life,  remainder  to  the 
issue  of  the  body  of  N.  by  his  wife,  in  such  manner  as  he, 
by  deed  or  will,  should  appoint.  The  marriage  was  had,  and 
a  settlement  made,  in  pursuance  of  the  articles;  the  wife  had 
issue,  and  died.  In  1743,  N.  married  a  second  wife,  but, 
previous  thereto,  entered  into  articles  with  her  trustees  for 
settling  the  very  same  estate  on  himself  for  life,  then  on  her 
for  a  jointure,  remainder  to  the  issue  of  that  marriage;  and  a 
settlement  was  made  pursuant  thereto.  The  estate  was  subject 
to  the  statute  7  Queen  Anne,  cap.  20,  which  requires  registry. 
The  first  marriage  articles  and  settlement  were  never  registered; 


(I)  {Doe  ▼.  BnttUdge^  Cowp.  Rep. 
712,  et  vide  S.  L.  per  Lord  King,  in 
Blades  v.  Blades^  1  £q.  Ca.  Abr.S58, 
pi.  1  Sc  «.— £d.] 

(m)  Le  Neve  v.  Le  Neve^  t  Yes.  64- 


3  Atk.  646.  [S.  C.  Amb.  436.— £d.] 
Et  vide  Ckewd  v.  NtchoU,  Stra.  664. 
[S.  C.  S  Eq.  Ca.  Abr.  63.— £d.l  £t 
Sheldon  ▼.  Cox,  Amb.  694.  [S.  C. 
antea,  593,  and  S  Eden,  2S4.— JEd.] 


Against  regie- 
eeftd  eenvey- 
anee  achud  no- 
tice enkfofitt 
avail;  Uepen- 
denenatn^ 
aieni. 


(N)  Btit  to  affect  a  registered  deed  by  notice  of  a  prior  onreciBtered 
deed,  actaal  notice  miut  have  l>een  given  and  clearly  proved.  A  regis- 
tered deed  stands  upon  a  different  rooting  from  an  ordinary  conveyance* 
'  It  has  been  much  doubted,  whether  courts  ought  ever  to  have  suffered  the 
question  of  notice  to  be  antated  as  against  a  party  who  has  duly  registered 
his  conveyance ;  but  they  mive  said,  **  we  cannot  permit  fraud  to  prevail, 
and  it  shall  only  be  in  cases  where  the  notice  is  so  clearly  proved  as  to  make 
it  fraudulent  in  the  purchaser  to  take  and  register  a  conveyance  in  preju- 
dice to  the  known  title  of  another,  that  we  will  suffer  the  registered  deed 
to  be  affected."  But  even  under  this  limitation,  the  security,  derived  from 
the  register,  Is  considerably  lessened ;  as  no  one  can  with  certainty  tell 
what  circumstances  may,  truly  or  falsely,  be  given  in  evidence ;  or  what 
judgment  a  court  will  form  as  to  the  eflRect  of  the  evidence  in  any  particnlar 
case.  It  is,  however,  only  by  actual  notice  [of  the  unregistered  deed] 
clearly  proved,  that  a  registered  conveyance  can  be  postponed.  Even  a  lie 
pendent  is  not  deemed  noticje  for  that  purpose.  Wyati  v,  Barwellf  19Ves. 
439.  Hence,  therefore,  where  a  deed  has  been  registered,  constructive 
notice  by  other  means  than  by  the  reirister,  will  not  be  sufficient;  tliere 
must  be  actual  notice,  and  then  the  subsequent  registration,  so  far  as  it  is 
done  with  an  intent  to  obtain  priority  of  the  previous  unrej^stertd  instru- 
ment will  amount  to  fraud. 
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the  second  were.    N.  also  mortgaged  this  estate^  as  absolute  j^  Nwe  7.  U 
owner  thereof. 

The  bill  was  broi^t  by  the  children  of  the  first  marriage,  to 
have  the  benefit  of  the  settlement  made  on  them,  and^  in  order       [  638  ] 
thereto^  to  have  the  subsequent  articles  and  settlement  post- 
poned, though  registered. 

The  ground  of  this  application  was,  that  the  agent,  who 
made  the  last  settlement,  had  notice  of  the  first.  And,  notice 
to  the  agent  having  been  fully  made  out,  the  principal  question 
was,  whether  it  would  affect  the  defendant's  purchase,  and 
oblige  the  Court  to  postpone  the  second  articles  and  settlement 
to  the  first,  notwithstanding  the  registering  act» 

And  the  Court  determined  it  would ;  for  the  intent  of  the   CwHmetum  of 
act  was  to  secure  the  subsequent  purchasers  and  mortgagees  ' 

against  prior  secret  conveyances,  by  letting  a  subsequent  pur- 
chaser, having  registered,  prevail  against  a  prior  secret  convey- 
ance, of  which  he  had  no  notice ;  but  if  he  had  notice  of  a 
prior  conveyance,  which  was  vested  property,  that  was  no  secret 
conveyance.  The  statute  did  not  say,  that  the  subsequent  pur- 
chaser should  not  be  affected  by  any  equity  whatsoever;  there- 
foie,  though  the  manifest  operation  of  it  was  to  vest  the  legal 
estate  according  to  the  prior  roistering,  yet  it  was  left  open  to 
all  equity;  for  there  was  no  danger  to  the  subsequent  purchaser, 
who  might  refuse,  if  he  had  notice  of  the  prior  good  con- 
veyance (o). 

And  this  doctrine  was  confirmed  in  the  House  of  Lords,       [  ^^9  ] 
upon  an  appeal,  in  the  case  of  Lord  Forbes  v.  Denison,  which 
arose  in  Ireland  (n)  (p). 

(a)  Cited  in  last  ease,  1  Ves.  67.      The  same  case  is  mentioned  in  Lord 
t  Bro.  P.  C.  425.  [4  Toml.  edit  189.      Uarconrf  t  MS.  Tables.— £d.] 


(O)  Hie  words  of  the  report  are  remarkable.  They  are  the  followiDg  :  Extract  firvm 
**  The  enacting  clause  says,  that  every  snch  deed  shall  be  void  against  any  ir«por<« 
sabseqaem  purchaser  or  mortgagee,  unless  the  memorial  thereof  be  re- 
fisttred,  ftc.  th&t  is,  it  gives  them  the  legal  estate,  bnt  it  does  not  say,  that 
SMh  satweqaent  pnrchaser  is  not  left  open  to  any  equity  which  a  prior  pur- 
dnser  or  menmbrancer  may  have  ;  for  he  can  be  in  no  danger  where  he 
knows  of  another  incumbrance,  because  he  might  then  have  stopped  his 
kaMl  from  proceeding."    3  Atk.  650. 

Every  case  on  tbie  registry  acts,  both  in  England  and  Ireland,  which  has    RegUtnf  aett 
beta  brought  before  a  court  of  equity,  has  been  determined  on  this  ground,    da  md  affect 
that  these  acts  do  not  affect  the  great  fundamental  principles  of  equity ;  but  nrfes  ta  a|aalf  • 
that  every  tmrchaser  claiming  under  a  registered  deed,  is  left  open  to  any 
equity  which  a  prior  purchaser  or  incumbrancer  may  have.    Chandtn  v. 
BnmUow,  f  Rldgw.  P..C.  428. 

(P)  This  case  arose,  as  the  author  states,   on  the  Irish  register  act,    UnregUttred 
vUeb  is  general.    It  vras  to  the  following  effect : — 6.  being  tenant  for  life,   leoie^  with  n#- 
with  remainder  to  his  first  and  other  sons  in  tail,  with  power  to  himself  to  tictj  hmding 
^  the  premises  on  leases  for  lives,  granted  a  lease  for  three  lives,  which  on  mbsequaU 
vol,  II.  E  purchaur: 
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Saspicioiir 
notice  not 
tnoHgk  (Q) 


But  though  apparent  fraud,  and  clear  aiid  undoubted  fiotici^ 
are  held  to  be  a  proper  ground  of  relief  in  cases  circumstanced 
like  the  preceding  ones  (o),  suspicion  of  notice,  though  a  strong 
suspicion,  was  held  bj  Lord  Hardwicke  not  to  be  sufficient  t0 
justify  the  Court  of  .Chancery  in  breaking  in  upon  this  act  of 
parliament.  And  therefore,  where  a  mortgagee  {p\  of  lands 
in  Middlesex^  swore  in  his  answer,  that,  to  his  belief,  he  did 
not  know  of  a  judgmenty  which  had  not  been  registered  until 


O)  Vide  JoiLnd  v.  SiaMridge, 
3Ves.478,  the  evidence  of  notice 
ought  to  amouot  to  actual  fraud  (  r). 

(p)  if  MM  V.  X>odd,    t  Atk.  S75. 


[&  C4  Bahkr  256,  and  recognized  by 
Lord  Manners,  in  9  Ball  6i  Uea.  301. 
— £d.] 


vras  not  registered.  He  afterwards  agreed  with  F.  bis  eldest  son,  by  the 
agency  of  one  S.  to  tell  him  his  life  estate,' upon  F.'s  paying  his  father'^ 
debts,  and  securing  other  payments ;  and  the  estate  was  accordingly  ooik 
-veyed  to  trustees  for  P.,  and  the  conveyance  was  registered.  The  trustees 
having  brought  an  ejectmeat  against  the  lessee,  he  applied  to  the  Court  of 
Chancery;  and,  upon  proving  that  S.  who  was  F.'s  4^<^nt,  had  notice  of 
the  lease  during  the  treaty  for  the  piTrchase,  Lord  Middleton,  C.  awarded 
a  perpetual  injunction  against  F.  and  his  trustees.  Frcrni  this  decree  there 
was  an  appeal  to  the  Irish  House  of  Lords,  where  it  was  reversed  as  to  part, 
the  injunction  being  restrained  to  the  life  of  G.,  because  the  lease  wasnot 
got  uuder  the  power;  but,  as  to  the  principal  point,  the  decree  was  affirmed;. 
This  appears  to  have  been  an  extremely  well  considered  case,  both  by  the 
Chancellor  and  the  House  of  Lords.  The  House  of  Lords  determined  that 
the  words  of  the  act,  which  made  an  unregistered  deed  fraudulent  and  void 
aigiunst  A  subsequent  registered  deed,  had  not  that  effect  if  the  party  had 
notice  of  the  prior  deecU ;  for  if  a  man  bad  notice,  he  could  not  say  be  was 
defrauded ;  it  was  fraudulent  in  him  to  take  a  conveyance  to  defeat  th« 
charge  of  another.  See  Sch.  &  L^.  lOO.  lliis  case  was  followed  by  that 
of  CAtfMa  V.  Ni$oU$,  before  Lord  C.  B.  Oilbert  («  Eq.  Cat.  Abr.  6S^  pL  7. 
1  Str.  664),  where  it  was  held,  in  confonnity  to  the  case  of  Forhe$  v.  Xlc- 
MJiMv  tiiat  a  perton  having  notie«  of  «  prior  incumbrance,  could  not  im- 
peach it  for  want  of  registry.  Then  oame  Be^tnifi  v.  SmUk,  lEifb.  C». 
Abr.  S57,  pi.  11 ;  but  that  case  does  not  fully  decide  the  question,  as  it 
^  tamed  considerably  on  the  fraud,  which  was  lufBrred  from  the  plaintiff's 
eoBcealfaif  the  artidetw  Thia  case  arose  00  the  Middlesex  registry  act. 
Then  followed  the  case  of  BUes  v.  BlMdes,  in  1  Eq.  Ca.  Abr.  S58,  pi.  ir, 
on  the  Yorkshire  registry  act ;  and  there  Lord  King  decreed  against  the 
words  of  the  act,  on  the  ^roond  that  the  party  had  notice  of  the  first  por^l 
chase,  and  then  the  procuring  of  his  ovm  deed  to  be  registered  first,  was  a 
fraudulent  act.  This  case  also  resembles  Uuit  of  ForSe$  v.  lUnuon,  bnl  ia 
a  much  stronger  case. 
SuMpiduK^f  (Q)  So  mere  stfspictotf  of  a  faet  arising  from  opinions  in  the  abstract^  Ac« 

fraud  not  mUice  will  irot  support  an  objection  to  the  title  by  a  purchaser,.  M'Qneen  v.  Far^ 
ihereqf,  qnharf  11  ves.  467  ;  not  will  mere  suspicion  of  fraud  amouot  to  constroctiv« 

notice  of  the  fradd.  Thus-,  the  mere  circumstance  of  the  father  first  con* 
tracting  to  sell  the  estate,  and  then  appointing  to  &  diild  who  joins  in 
the  sale,  will  ittft  affect  the  purchaser  whete  the  contract  appears  to  havq 
been  fair,  and  the  purchase-money  to  have  been  paid  to  all  the  parties,  and  > 
there  is  nothing  to  shew  that  the  son  was  not  to  receive  a  due  proportion  of 
the  money.    31*Queen  v.  Farquhar,  ubi  supra. 

(R)  That  is  when  a  person  takes  with  actual  notice  of  another's  right,  he 
Is  considered  as  coming  in  fraudulently,  and  as  the  fraud  arises  from  the 
notice,  the  evidence  ot  notice  sliould  be  clear  a.nd  explicit,  which  it  seema 
may  be  proved  by  parol ;  but  Lord  Alvaiiley  observes,  <<  I  regret  that  the 
statute  has  been  brokeji  in  upon  by  parol  evidence,  and  am  ghid  to  find  Lorii 
Hardvricke,  in  Hinew.  Dpdd,  says,  nothing  short  of  actmd  fraud  wiU  do.."' 
JoUand  ▼•  Stuinbridge,  ubi  sopn. 


Proof  of  .wdke 
by  parol. 
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aifiel'  his  tuortgage  execated ;  this  was  contradi€ted  by  one  mU 
ness  or^,  who  swore,  that,  on  a  coDversation  at  which  she  was 
pKsent,  the  mortgagee  admitted  that  it*was  true  ^^  he  knew  of 
the  judgment,  but  that  he  knew,  at  the  same  time,  that  was  not 
rqjistered,  and  what  were  acts  of  parliaipent  for,  unless  they 
were  effectually  observed  ?*'  Lord  Hardwicke  said,  that,  un- 
doubtedly, this  was  material  evidence,  but  then  it  was  only  one 
witness  against  the  answer  of  the  defendant,  and  the  evidence  [  640  ] 
amounted  merely  to  a  defendant's  confession  in  contradiction  to 
his  answer^  and  was  contrary  to  a  positive  act  of  parliament 
made  to  prevent  any  temptation  to  pegury  from  contrariety  of 
evidence.  His  Lordship,  therefore,  dismissed  the  plaintiff's 
bill  as  to  this  part  of  the  ease. 

I  have  not  met  with  any  case  wherein  it  hbth  been  deter-^*  Tktti  waM- 
mib^  that  a  puUne  mortgagee,  where  there  are  several  incum-  te^^d^^^dSe' 
brancea  registered,  shall  protect  himself,  by  purchasing  in  an  ^^^^%X^* 
eigne  incumbrance,  which  brings  with  it  the  legal  estate;  but  gahuftCrU^*^ 
that  case  seems  to  fall  within  the  same  reason  as  the  last.    It  ^^^^^ 
is  evident  from  the  preamble  of  the  (2d  &  Sd  Anne,  c.  4,  that 
the  object  of  the  legislature  in  that  statute  (which  lud  the 
foundation  of  the  subsequent  registering  acts)  was  to  enable 
mortgagors  to  give  such  satisfactory  security  to  monied  men, 
as  would  induce  them   to  advance  their  money,  on  landed 
•ecurity,  to  persons  in  trade,  which  it  was  thought  would  tend 
to  the  national  benefit.    The  mode  adopted  by  the  legislature 
to  affect  this  purpose,  was^  to  secure  them  against  prior  claims, 
by  eatablbhing  a  register,  where  all  incumbrances  that  affected       [  641  J  < 
the  estate  might  be  seen;  and  by  giving  securities  registered, 
though  posterior  in  date,  a  priority :  but  it  was  not  necessary  to 
alter  the  law,  as  to  the  priority  amongst  incumbrances  regis- 
tered; for,  if  a  mortgagee  neglects  searching  the  registry,  he 
ceases  to  be  an  object  of  legal  favour;  and,  if  he  searches,  and, 
notwithstanding  there  be  an  incumbrancer  prior  to  his,  lends  his 
maoey,  be  takes  the  equitable  estate  only^  with  notice,  and,  ' 

liavii^  voluntarily  accepted  it,  of  course  becomes  liable  to  the 
JBcidents  and  contingencies  to  which  that  kind  of  security  is,  in 
its  nature,  exposed.  The  true  construction  of  the  act  therefore 
flcems  to  h^,  that  it  has  left  mortgagees,  whose  incumbrances  » 
are  registered,  in  the  same  situation^  as  to  each  other,  as  they 
were  previous  to  these  statutes.  In  which  case,  the  puisne 
BKNTtgagee,  having  purchased  in  the  first  incumbrance,  would 
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bave  been  entitled  to  a  priority ;  be  having  tbe  best  tide  in  law^ 
and  as  much  equity  as  the  mestie  mortgagee  (s). 


ExpoiUum  rf  (S)  Of  this  there  can  be  little  donbt.  Lord  Camden  has  said,  that  tbe 
reg^Mtry  acts.      acts  do  not  provide  for  cases  where  all  the  deeds  are  registered.    They 

apply  only  to  make  unregistered  deeds  void  as  against  registered  deeds  and 
incumbrances,  Morecock  v.  Dicketu^  cited  supra,  636,  in  netis,  and  per 
No  d^etenee  Lord  Northington,  the  statute  of  7  Ann.  c.  90,  was  only  intended  to  pro- 
between  actual  tect  purchasers  against  secret  conveyances :  it  did  not  affect  the  question 
and  eonttruc'  of  notice :  it  left  tiiat  as  if  the  statute  had  never  been  made.  Sheldon  v. 
tive  notice.  Cox^  t  Eden,  238.    In  short,  the  hypothecated  case  in  the  text  has  receiTed 

Third  mart-  an  express  decision  by  the  assent  of  Lord  Loughborough  in  Cator  v.  Cooley^ 
gagee  may  jmr-  1  Cox,  18f ,  where  the  plaintiff,  being  a  third  mortgagee  without  notice  of 
chase  firsty  net-  the  second  mortgage,  afterwards  liought  in  the  first  mortgage,  and  brought 
wUhttanding  his  bill  to  foreclose  the  second  mortgagee,  unless  he  would  redeem  both  the 
ucemd  be  regi$'  plaintiff's  mortgages ;  and  the  single  question  was,  whether  the  register  of 
tered,  the  second  mortgage  (the  lands  being  in  Middlesex)  was  of  itself  such  a 

notice  as  would  aiSect  the  third  mortgagee ;  but  the  counsel  for  the  de- 
fendant admitted  the  point  to  be  so  well  decided,  that  such  register  would 
not  be  sufficient  without  actual  notice,  that  the  contrary  conld  not  then  be 
maintained ;  to  which  the  Lord  Chancellor  assented,  and  decreed  accord- 
ingly. 
Detiiu  ef  But  it  seems  that  if  a  devisee  omit  tb  register  the  will,  and  the  heir  at 

cytrily  ^  re-  law  takes  possession  of  the  estate  for  want  of  registry,  and  procures  a  fur- 
demj^ion  nmd  ther  charge  to  himself,  which  is  tacked  to  a  subsisting  mortgage  of  the  pio- 
fMy  adwmcei  perty,  the  devisee,  if  he  can  afterwards  procure  the  will  to  be  registered 
to  heir,  if  wiU  withui  tlie  ftve  years,  will  not  be  allowed  to  redeem  the  mortgage  without 
not  roistered  paying  also  what  was  advanced  to  the  heir ;  at  least  this  was  Mr.  Ward's 
t»  titne.  Sed  ^.  opinion  (see  9  Cas.  &  Opin.  43),  and  many  arguments  present  themselves  to 

recommend  it ;  but  the  observations  of  Mr.  Sugden,  cited  in  a  former  note, 
have  a  contrary  tendency.    See  note  (K),  antea,  p.  619,  of  this  edition. 
Regktered  It  remains  to  be  considered,  whether  a  person  purchasing  without  notice^ 

r9iit<a6le  m-  and  obtaining  the  legal  estate,  shall  be  prejudiced  by  a  prior  equitable  m- 
cnmbranee  may  cumbrance  which  was  duly  registered  previously  to  his  purchase.  Lord 
befrtjndicedlyy  Camden  decided  that  he  should  not,  in  Morecock  v.  DickenSy  Amb.  678,  for 
Bubeequent  ta-  that  the  registry  of  the  equitable  incumbrance  was  not  notice.  Lord  Cam- 
cumbrancer  den's  decision  in  this  case  has  been  questioned,  chiefly  on  the  ground  that 

jmrcharing  Betlford  v.  Backh«m»e,  supra,  634,  (on  which  his  Lordship's  determination 

prior  leg^  ei-  was  entirely  founded),  was  not  an  authority  in  point,  the  case  before  him 
tote.  raising  in  every  respect  a  new  question.    It  is,  however,  submitted,  that 

the  solution  of  the  question  depends  wholly  on  tlie  construction  of  the  tt* 
gistry  acts,  in  regard  to  the  effect  of  registration  of  tlie  equitable  Uicora* 
brance.  Is  the  registration  of  an  equitable  charge  or  conveyance  to  raise 
presumptive  notice  to  all  tlie  world  in  the  teeth  of  repeated  and  unanimous 
decisions,  that  the  registration  of  conveyances  of  the  legal  estate,  or  of  in- 
cumbrances creating  legal  liens,  shall  not  operate  as  notice  ?  We  have  seen 
that  the  registry  acts  have  left  the  doctrine  of  notice  untouched,  and  witii- 
out  notice,  it  is  clear  a  sobseanent  purchaser  ($f  the  legal  estate  may  over- 
reach a  prior  equitable  incumbrancer.  But  theui  it  is  said,  *<  Morecoclc  had 
no  means  whatever  of  giving  notice  of  his  equitable  incumbrance  to 
Dickens,  who  afterwards  acunired  the  legal  interest.  Dickens,  on  the 
other  hand,  might  have  searched  the  registry,  and  thereby  have  been  ap- 
prised of  the  prior  equitable  charge.^^  This  is  certainly  true,  but  the  same 
argument  would  apply  in  deterioration  of.  acknowledged  law,  in  respect  f* 
the  docketing  of  judgments,  and  the  inrolment  of  bargains  and  sales,  which 
could  not  be  tolerated.  A  judgment  creditor  has  no  means  of  giving  the 
subsequent  equitable  incumbrancer  notice  of  the  judgment,  cSixmil  the 
docket;  yet  the  equitable  incumbrancer  by  searching  the  docket  may  dis- 
cover the  judgment.  The  equitable  incumbrancer  may,  however,  pnrcliase 
in  a  legal  estate  created  prior  to  the  judgment,  and  so  over*reach  the  li^n 
of  the  creditor.  The  best  answer  to  the  equitable  incumbrancer  is,  that  if 
he  is  so  badly  advised  as  to  take  an  equitable  security,  he  must  run  tiie  h»- ' 
xard  of  other  persons  purchasing  the  legal  title  and  thereby  acquiring  a  pre- 
ference to  him.  The  observations  in  derogation  of  liord  Camaen's  decision 
are  addressed  to  the  case  of  a  purchaser  not  having  the  legal  estate  at  the 
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It  18  an  infallible  nile,  that  a  mortgagee  may,  in  a  court  of  MoHg^gee  m< 
equity,  protect  himself  from  discovery  of  bis  ti^Ue  deeds  if  he  ^tli/^ite^ 


time  of  his  contract  (Sog."Ven.  &  Pnr.  611, 5th  edit.)«  but  who,  after  his  own 
and  the  previous  equitable  incnmbrance  has  been  registered,  obtains  a  con- 
veyance of  the  lecal  estate,  which  it  is  presumed  is  also  to  be  considered  as 
daly  regbtered.  Kemoviag  notice  out  of  the  case,  no  objection  is  taken 
to  the  priority  claimed  by  the  subsequent  purchaser,  bat  it  is  said  he  en- 
tered mlo  his  equitable  contract  with  full  notice  of  the  preceding  equitable 
iBenmbrance,  and  should  therefore  be  postponed  to  its  payment  This,  it 
b  presamed,  is  the  whole  amount  of  objection ;  though  not  so  expressed  in 
as  many  words.  But  how  has  the  second  purchaser  notice  of  the  prior 
eqoitable  charge  i  In  no  other  way  than  by  its  registration,  which  we  have 
Men  U  not  constructive  notice.  It  is  submitted,  therefore,  that  few  sub- 
ttutial  reasons  occur  for  mvalidating  the  decision  in  Morecock  v.  Dickens^ 
vbi  tapnu 

fiat  the  pouot  does  not  rest  upon  opinion.    Lord  Redesdale  has  expressly  ^^^  dodriM 
acknowledged  and  confirmed  tne  doctrine  laid  down  by  Lord  Camden,  in  foi^firmedm 
a  snbeequent  case  (Butkell  v.  BusheU,  i.Sch.  &  Lef.  90) ;  and  although  in 
that  case  it  may  be  said  that  Lord  Redesdale  was  not  called  upon  to  decide 
the  question,  and  that  (lierefore  his  opinion  was  extra-judicial  (see  Wils.  on 
^^'  70),  yet  it  must  be  remembered  that  the  very  question  before  his  Lord- 
ship was,  whether  the  registry  of  articles  made  prior  to  a  settlement,  under 
which  the  defendants  dainned,  did  hot  make  them  come  in  as  purchasers 
vnder  tlie  settlement  with  full  notice  of  those  articles ;  on  the  ground  that 
the  registry  of  a  deed  was  notice  to  all  the  world  of  the  existence  of  such  deed 
and  of  its  contents,  so  far  as  such  contents  were  developed  in  the  memorial  ? 
Laid  Redesdale  however  was  clearly  of  a  contrary  opinion,  vis.  thai  registry 
W9B  m$t  notice,  and  conaequendy  that  notwithstanding  the  registry,  the  per- 
sons who  took  tlie  legal  estate  under  the  settlement  had  undoubted  priority 
to  those  who  supported  equitable  claims  under  the  articles.    But  his  Lord- 
ship  made  this  distinction  between  the  English  and  Irish  acts  :•— By  the  4th   Enjgiuk  and 
section  of  the  Irish  act  (6  Anne,  c.  2)  it  was  declared,  that  every  deed  or   ''^  ^^ff*f^ 
ODOveyance,  a  memorial  whereof  should  be  duly  registered,  accordlnff  to  the  ^^  dutin^ 
raJ«s  prescribed  by  tiie  act,  should  be  deemed  and  taken  as  good  and  effec*  g^ti^ked. 
taal,  both  in  law  and  equity,  according  to  the  priority  of  time  of  register- 
ing SQCh  memorial.    Thus,  it  was  expressly  enacted,  that,  whatever  mig:ht  be 
the  naCare  of  the  instrument,  priority  in  time  of  registering,  would  give  it 
priority  of  operation  both  at  law  and  in  equity.    But  this  clause  was  not  in 
the  English  acts ;  and  his  Lordship  said  he  had  no  sort  of  doubt  of  the  true 
eonttmction  of  the  act  in  question  (namely,  the  Irish  act).    The  instrument 
registered  must  prevail  against  a  sobsequentiy  registered  instrument,  by 
wee  of  the  clause  in  the  4th  section,  viz.  that  being  an  instrument  which 
affected  hwds,  it  should  be  good,  not  only  at  law,  but  in  equity,  according 
to  the  priori^  of  registry.    This  wa»not  at  all  grounded  on  the  next  sec- 
tioB  of  the  act,  which  avoided  unregistered  conveyances ;  that,  was  a  pro- 
vision of  a  totally  different  description.    The  meaning  of  the  former  clause  Regigtereddsid 
was  to  give  lull  effect  by  force  of  the  registry,  even  to  articles,  if  register-  nfequitahU  «s- 
ed,  against  a  legal  conveyance :  so  that  the  act  had  given  to  contracts   falf ,  prtferred 
registered  a  force  and  effect  in  Ireland,  with  respect  to  lands  themselves,  in  Xrehmd  to 
which  they  had  not  in  England,  there  being  no  such  clause  in  the  English   nUfte^ueni  re- 
rcgistiy  act.    This,  his  Lordship  took  to  be  tlie  true  meaning  of  the  act,  as  gistered  deed  ^ 
far  as  be  could  collect ;  and  would  answer  all  the  purposes  of  eyexy  decision   legal  estate. 
on  the  aobject.    On  that  interpretation  of  the  Irish  act,  Lord  Redesdale   Canirm  ta  £^g« 
decided  that  the  articles  had  acquired  a  priority  by  being  rejpstered ;  and  land. 
therefore  thftt  the  persons  claiming  under  them  were  entitled  to  pre* 
ference. 

And  this  doctrine  has  been  acknowledged  and  acted  on  by  Lord  Manners,  Prieriiif  eftUU 
in  Eyre  v.  MpAia,  t  Ball  A:  Bea.  299,  where  an  eqniuble  claimant  urged,   r^nlaied  6y 
that  the  same  right  in  equity  which  he  liad  against  the  mortgagor  and  his   time  qf  regU' 
vepreiientatives,  was  available  against  the  mortgagee,  who  took  a  mortgage   trif  umder  Irish 
of  the  property  in  1780,  on  the  ground,  that  a  prior  settlement  in  1745,  out  acts,  ^ 

of  which  the.  claimant's. equitable  title  arose,  was  duly  registered.  Lord 
Manners  said,  if  the  deed  of  settlement  were  duly  registered,  the  question 
was  at  an  end ;  for  the  plea  of  a  purchaser  for  valuable  consideration  with- 
out notice,  couid  not  avail  against  a  prior  duly  registered  deed  -,  and  wbe- 
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OV    NOTICE 


ir  JW  denies  no-  denies  notice  (q).    Tor,  if  a  plaintiff  brings  his  bill  to  redeem 
r  042  1     ^^^^  ^^  strongly,  he  is  not  entitled  to  see  the  mortgagee's 

(q)  Sfnhouse  ▼.  Earlip  t  Ves.  450.*        (aq)  [Except  the  purchase  deed* 
Perrat  v.  BaOard^  9  Ch.  C&.  73.  Ibid.      Redesd.  Tr.  PI.  iei9.»£d.] 
135,  136.  1  Vera.  «7. 


eongkUrimg  re* 
gUintion,  tuh- 
fice  in  ei^enf 
tpent. 


9fme, 


Difference  he^ 
tween  actual  no- 
fief^  an4  apera^ 
Hon  of  fegieiry 


Taekmf  imI 
mliowed  under 
frith  regitirif 
ocl* 


ther  the  plaintiff's  title  were  a  legal  or  an  equitable  title,  it  wonid  hate 
priority  from  its  reiristration,  whether  the  mortgagee  had  notice  or  not« 

In  the  course  of  his  judgment  in  Bu$heU  ▼.  Sueheff  (1  Sch.  &  Lef.  103), 
which  was  delivered  after  three  months  consideration,  Lord  Redesdale  en- 
tered minutely  into  all  the  cases  that  had  been  decided  on  the  English  re* 
gistry  acts,  and  observed  that  the  effect  of  all  the  decisions  was,  that  re- 
gistration could  not  be  considered  as  notice,  with  all. the  consequences  that 
yrpuld  fittach  upon  it  as  notice.  If  it  were  so  considered,  it  would  lead  to 
very  mischievous  consequences.  It  was  true  that  registry  was  considered 
as  notice  to  a  certain  extent ;  no  penton  thought  of  purchasing  an  estate 
without  searching  the  registry ;  and,  if  he  searched,  he  had  notice :  but 
his  Lordship  thought  it  could  not  be  considered  as  notice  to  all  intents,  on 
Hccount  of  the  mischiefs  that  would  arise  from  such  a  decision.  For  if  it 
were  to  be  taken  as  constructive  notice  it  must  be  taken  as  notice  of  every 
thing  thfit  is  contained  in  the  memorial :  if  the  memorial  contained  a  recital 
of  another  instrument,  it  would  be  notice  of  that  instramentF-4f  of  a  fact» 
it  would  be  notice  of  that  fact.— "These  observations  of  Lord  Redcsdale 
were  certainly  gratnitons  as  to  the  English  acts ;  but,  considering  the  extent 
of  investigation  which  his  Lordship  pursued,  and  the  very  able  manner  in 
which  he  pronounced  his  judgment,  they  are  not  the  loss  sound  or  the  lest 
entitled  to  respect  on  that  account. 

In  another  case  Lord  Redesdale  observed,  that  if  registry  be  considered 
notice,  it  must  be  notice,  whether  the  deed  be  duly  registered  or  not :  it 
may  be  unduly  registered ;  and,  if  it  be  so,  the  act  did  not  give  it  a  pre« 
ference ;  and  thus  this  construction  wonld  avoid  all  the  provisions  in  the 
act  for  complying  with  its  requiKites.  Latouche  v.  DunMny,  1  Sch.  Si  Lef. 
157.  And  in  a  later  case  the  same  noble  Lord  observed,  that  it  seemed  to 
him  that  nothing  could  be  more  mischievous  than  to  hold  that  the  puttinir 
^.ny  thing  on  the  rrehtry  should  be  notice  within  the  meaning  of  the  word 
**  notice,'*  as  applied  to  courts  of  equity  in  such  cases ;  and  that,  on  conversa- 
tioi)  with  Lord  Kilwarden,  Lord  Redesdale  found  (notwithstanding  what  had 
been  urged  to  tlie  contrary)  that  he  (Lord  Kilwarden)  was  impressed  with 
the  same  opinion,  though  the  common  language  of  the  court  led  to  an  idea 
that  it  was  notice.  The  words  of  tlie  [Irish]  act  gave  priority  to  instruments^ 
whether  they  conveyed  a  legal  or  only  an  equitable  title  according  to  the 
priority  of  their  registry ;  but  still,  according  to  the  rights,  titles,  and  in<. 
torests  of  the  persons  conveying ;  and  that  there  was  this  important  differ* 
ence  between  actual  notice  and  the  operation  of  the  registry  aet :— Actual 
notice  might  bind  the  conscience  of  the  parties ;  the  operation  of  tlie  act 
may  bind  their  title,  but  not  tlieir  consoience.  l/adfriMNHi  v.  CMwrf#iD% 
S  Sch.  Se  Lef.  64.  And  in  his  place  in-  the  House  of  Lords,  Lord  Redes- 
dale maintained  the  si|me  opinion,  observing,  that  the  effect  of  registration 
was  different  in  Ireland  from  what  it  was  in  England,  as  in  Ireland  the 
effect  of  registration  was  to  give  a  preference,  both  at  law  and  in  equity, 
against  all  subsequent  deeds  whatever.  DtUy  v.  KeUy,  4  Dow.  Par.  Rep. 
436. '  Accordingly,  Lord  Manners,  in  Pentland  v.  Stoker,  2  Ball  &  Bea.  76, 
held  clearly,  that  the  registry  of  a  deed  in  Ireland  gave  priority,  bnt  did 
not  affect  a  party  with  notice. 

Tacking  is  not  allowed  under  the  Irish  registry  art ;  and  this  arises  front 
the  peculiar  wording  of  that  act,  and  the  construction  it  has  received.  The 
meaning  ^nd  intention  of  the  act  was  to  secure  persons  taking  charges  upon 
estates ;  to  provide  that  they  should  have  that  to  resort  to,  which  would 
enable  them  to  take  with  more  secur^y.  Now  tackiog  does  tend  moafc 
stronely  to  prevent  pnrchasers  (in  which  description  mortcajgees  are  in* 
eluded)  from  being  so  secured,  because  by  its  operation  all  intermediate 
incumbrances  are  to  be  prejudiced ;  they  cannot  be  secured  nnless  the 
effect  of  the  act  be  to  require  all  instruments  affecting  the  estate  to  he 
brought  by  proper  memorials  upon  th^  registry.  The  provisions  of  the  act 
seem  intended  to  enable  a  person  dealing  with  an  estate  to  say,  '''All  in- 
struments that  can  liave  effect  against  me  are  brought  on  the  registry,  amd 
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title-deeds^  because  a  third  person  may  find  out  a  flaw  in-  tbetn. 
The  rule  appears  to  be  the  same  on  motion,  where  there  is  to 
be  a  sale  to.  raise  the  mortgage-money ;  this  is  a  first  principle, 
and  not  to  be  argued,  and  depends  oot the  denial  of  notice  (t). 

none  whicb  are  oot  there  cao  be  bronj^ht  against  me,"    This  necessarily 

f  xdndes  tacking ;  for  that  is  giving  effect  to  an  instromeot  which  a  person 

is  not  enabled  by  means  of  the  registry  to  discover :  and   the  nMuner  io 

ivhidi  the  act  it  framed,  shews,  that  soch  was  the  idea  of  the  legislatnre. 

Lmim^  V.  Dwuaay,  1  Sch.  &  Lef.  159.    In  the  same  case  it  was  said,  that    Priority  ^ 

the  effect  of  the  5th  t^ct^on  of  the  same  act  was  to  give  judgment  creilitors  judgtnents 

not  only  the  priority  which  they  would  before  have  had  against  the  regis-    under  same  met, 

tered  deed^  but  a  priority  against  the  unregistered  deed,  which  they  had 

pot  before,  and  that  for  the  sake  of  the  registered  deed ;  for  the  several 

hMmmbrances  could  not  otherwise  be  arranged  for  the  benefit  of  the  regis* 

tered  deed. 

From  the^  remarks  on  the  registry  acts  we  collect,  1st,  that  registration  Recofttvkitym* 
h  not  no.tic;ie ;  2d,  that  a  mortgagee  having  ^he  legal  estate  may  tack  further 
advances  tQ  his  security,  notvlthstsadijig  a  niesne  mortgage  may  have  been 
daiy  rc;^istered;  Sd,  that  an  equitable  incumbrancer,  without  notice  olhmM 
the  repstry,  nwy  over-reach  a  prior  equitsble  $nd  registered  morfm^  by 
pardmalng  |q  a  lesal  estate  created  previously  Io  both  incmnlrances ; 
4tk,  Ant  nctaal  notice  of  Ai  unregistered  deed  will  bind  the  party  to  whom 
jach  notice  is  given  with  the  incumbrance  created  by  it,  notwithstanding 
Us  own  incnmbm**^  be  duly  registered.  But  5th,  that,  these  poeifions  are 
in  cllcet  the  very  reverse  in  Ireland,  on  the  ground,  that  the  Irish  registry 
act  declares  that  every  deed  hi  Ireland  shall  have  priority  according  to  the 
tnne  of  its  registration. 

Cn  In  Chandoe  v.  Brownlow^  «  Ridgw.  Pgr.  Ca.  499,  it  was  held,  that  a    Auigvee  nf 
pwcltaser   for  valuable  consideration  without   noti4:e,  having    the  legal    fmrckoMer  nU 
estate  in  him,  can  always  defend  himself  in  a  court  of  equity,  whether  the    oblifred  to  di»? 
bai  be  filed  against  hiijA  for  discovery  or  relief,  a^d  whether  the  prayer  of  corcr  defsdif. 
that  discoTeiy  or  relief  be  founded  on  a  right  derived  from  particular  con- 
tract, from  the  common  law,  or  froi»  positive  and  explicit  provisions  of  a 
•tatnte.   This,  Lord  Chancellor  Fitzgibhon  considered  to  be  clear,'  on  a  broad 
principle,  as  old  as  the  institntion  of  a  court  of  equity,  a  principle  which 
did  not  admjtof  es^jception,  which  liad  not  been  shaken  for  more  than  a  cen- 
tury, and  con)d  not  be  questioned  without  shaking  to  its  foundation  the 
whole  system  of  equitable  jurisprudence,  which  had  been  defined  and  esta- 
Jriislied  by  the  collected  wisdoin  of  t^es.    Thi^  nyle  is  general,  extendi* 
lag  to  every  purchaser  for  valuable  consideration  without  notice  of  the 
plaintiff*s  title ;  and  the  reason  of  it  i^,  that  a  purchaser  without  notice  is 
not  bonnd  in  conscience  to  assist  the  right  oimer  in  tlie  legal  recovery  of 
the  subjects  purchased  under  such  circumstances,  Hoare  v.  Parker,  1  Cox, 
fTT ;  and  the  assignee  of  a  iportgagee  or  purchaser  for  a  valuable  consi- 
deration without  notice,  Is  entitled  to  the  same  protection.    Sweet  v.  Sovtk" 
eait^  t  Bro.  C.  C.  66.    S.  C.  1  Dick.  671.     Lowther  v.  CwrltoHy  t  Atk.  139. 
|4S.    Sp  C,  Ca.  temp^  T^lb.  ^86*    Qam.  ^8.    £t  vide  cases  on  same  role, 
in  8  Vin.  Abr.  54<^,  and  Hardy  v.  Reeves,  5  Ves.  426,  where  a  debtor  claim-  , 

tag  as  mortgagee,  denied  notice  of  the  plaintiff's  title,  which  wa^  neitlier 
set  forth  nor  proved  ;  an  im^uiry,  with  a  view  to  affect  him  with  notice,  was 
refused,  first,  upon  a  petition  to  vary  the  minutes,  and  aarain  upon  a  re- 
hearing ;  bnt  an  inquiry  was  granted  as  to  what  money  he  had  advanced  on 
thesemrity. 

It  frequently  happens  that  a  person  has  a  title  to  an  estate  from  which    Of  oMamuff 
he  b  debarred  by  reason  of  the  documents  and  papera  respecting  it  being    poasis^ion  </ 
detained  by  another.    We  propose  to  consider  his  remedy,  first,  at  law,  and    title  deeds. 
then  in  equity. 

In  a  court  of  law  an  action  of  trover  may  he  maintained  for  title  deeds  In  an  action  tf 
after  demand  and  refusal,  i/ay  v.  Harvey,  13  East,  197,  provided  the  plain-  trover. 
fiS  eaui  prove  a  right  of  property  and  h  right  of  possession  to  the  same. 
Gordon  v.  Harper,  7  T.  R.  9.  Tnn^,  where  A.  having  agreed  to  piirchH8e 
of  B.  the  remainder  of  a  term,  and  the  latter  delivered  to  liim  the  lease, 
in  order  that  he  might  get  an  assignment  maHe  out;  and  A.  then  obtamed 
an  enlargenient  of  the  term  from  the  original  landlord,  and  re  t'u»e(l  to  a^- 
irpt  an  assignment,  or  pay  thc^  full  price  agreed  on,  because  B.*s*  under  ■ 
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JtecUtU  t/deed       Thus,  where  a  plaintiff's  bill  was  to  set  aside  a  conveyance 
by  date  and     ^^j^  j^  ||,^  defendant  by  A.,  on  the  ground  that  the  defendant 

parties,  nottee  j        »  o 


AUoTfiey  will 
he  ordered  to 
deUver  up 
deeds  f  whin* 


tenant  had  removed  some  fixtures*    It  was  held^  that  B.  might  iasUt  on  A/« 
accepting  the  sssienment,  and  after  demand  andjrefusalof  the  lease,  might 
maintain  trover  tor  it.    Parry  v.  Frames  2  Bos.  &  Pal.  451.    And  it  has 
been  held,  that  the  person  vrho  is  entitled  to  the  land  has  a  right  to  the 
title  deeds  of  that  land,  Hooper  v.  R4iMsbottomy  6  Taunt.  14 ;  and  therefore 
where  A.  sold  an  estate  to  B.,  who  paid  part  of  the  purchase  monev,  and 
the  title  deeds  were  deiposited  with  C.  as  an  escrow,  to  be  delivered  up  to 
B.  when  he  paid  the  residue  of  his  purchase  money ;  and  A.  obtained  posses- 
sion of  them  again,  and  pledged  them  to  D.  for  a  valuable  consideration ;  it 
was  held,  that  B.  on  tendering  the  remainder  of  the  purchase  monev,  was 
entitled  to  recover  the  deeds  trom  D.    Hooper  v.  RamA>ottomy  1  Marsh.  414. 
But  to  entitle  the  plaintiff  to  recover,  he  should  have  a  better  right  to  the 
deeds  than  the  defendant :  and  if  in  the  assignment  or  conveyance  there  be 
no  grant  of  deeds  to  him,  he  cannot  recover.    In  Yea  v.  Fieldy  t  T.  K.  708^ 
a  purchaser  of  a  small  part  of  an  estate  took  a  covenant  from  the  vendor, 
that  he  (the  vendor)  would  produce  the  title  deeds  whenever  it  should  be 
necessary.    The  deeds  afterwards  came  into  the  vendee's  possession,  on 
his  taking  a  mortgage  of  the  other  part  of  the  estate,  and  he  then  assigned 
the  mortgage  t.o  a  third  person,  not  mentioning  the  deeds.    Such  third  per- 
son, it  was  held,  could  not  maintain  trover  against  the  vendee  for  the  deeds. 
And  trover  lies  for  an  nnstamped  agreement,  if  it  can,  upon  payment  of 
the  penalty  and  stamp  duty,  be  stamped  and  rendered  available.    Scott  v. 
Jonesy  4  Taunt.  865.    So  also  a  vendor  may  maintain  an  action  of  trover 
for  the  abstract  and  other  documents  of  title  delivered  to  the  purchaser^ 
if  the  purchase  goes  off,  Roberts  v.  Wyatt,  3  ibid.  268  ;  and  note,  in  trover 
for  a  bond  the  plaintiff  need  not  shew  the  date ;  for  the  bond  b^og  lost  or 
converted,  he  may  not  know  the  date ;  and  if  he  should  set  out  Sie  date, 
and  mistake  it,  he  would  fail  in  his  action.  Cro.  Car.  262.    If  the  defendant 
find  the  bond,  and  receive  the  money,  an  action  of  account  will  lie  against 
the  receiver,  and  not  trover.    Cro.  Eliz.  723. 

If  deeds  or  writmgs  come  to  an  attorney  in  the  way  of  business,  and  he 
afterwards  detains  them,  the  court  of  common  law,  of  which  he  is  an  officer, 
will,  on  motion^  make  a  role  upon  him  to  deliver  them  back  to  the  party, 
on  payment  of  what  is  due  to  him ;  and  particularly  when  he  has  given  an 
undertaking  to  redeliver  them.  Anon*  l  Salk.  87 ;  et  vide  1  Chit.  98.  Say* 
Rep.  125.'  Strong  ▼.  Hoioe,  1  Str.  621.  iSf.  C.  8  Mod.  339.  And  when  some- 
thing is  to  be  done  for  which  a  tMmdamus  would  lie,  as  ithe  giving  up  of 
court  rolls,  &c.  the  court  will  entertain  a  summary  jurisdiction  over  an 
attorney,  in  obli^g  him  to  deliver  up  the  deeds  on  satisfaction  of  his  lien  : 
and,  if  a  third  person  appear  to  be  interested  therein,  the  court  will  take 
a  security  from  the  person  to  whom  thev  are  delivered,  to  produce  th^  on 
demand  for  the  inspection  of  such  third  person.  Hughes  v.  Mayre,  3  7.  R. 
275.  and  see  MarskaWs  case^  2  W.  Bl.  912.  Gruhh  ex  parte,  5  Taunt.  206. 
Corpus  Christi  Coll.  ex  parte,  6  ibid.  105.  Bnt,  in  general,  where  writings 
come  to  the  hands  pf  an  attorney,  in  any  other  manner  tlum  in  the  way  of 
his  business  as  an  attorney,  the  party  must  resort  to  his  action.  Ation, 
1  Salk.  87.  And  accordingly  in  a  late  case  (Coxv,  Harmon,  6  East,  404. 
S,  C.  2  Smith's  Rep.  409)  the  court  refused  to  proceed  summarily  against 
a  steward  who  was  an  attorney,  to  compel  him  to  account  before  the  Master 
for  receipts  and  payments  in  respect  of  a  mortgaged  estate,  and  to  pay  the 
balance  to  his  employer,  and  deliver  up  on  oath  all  deeds,  writings,  &c. 
relative  to  the  estate ;  this  being  the  proper  subject  of  a  bill  in  equity,  and 
not  a  case  for  a  mandamus,  to  compel  a  steward  of  a  manor  to  deliver  up 
court  rolls,  &c.  So  the  court  will  not  compel  an  attorney,  upon  a  summaiy 
application,  to  deliver  im,  on  payment  of  his  demand,  a  lease,  put  into  his 
bands  for  the  purpose  of  making  an  assignment  of  it ;  there  being  no  cause 
in  court,  nor  any  criminal  conduct  imputed  to  him  in  respect  of  it.  Lews 
ex  parte,  8  East,  237.  Nor  will  the  court  make  an  order  on  an  attorney  to 
deUver  up  a  deed,  which  he  holds  as  party  and  trustee.  Grubb  ex  parte, 
ubi  supra.  And  where  an  attorney  had  deeds,  &c.  in  his  custody,  of  two 
co-defendants,  the  Conrt  of  Common  Pleas  would  not  refer  it  to  tlie  pro- 
^honotary  to  ascertain  to  which  of  them  he  should  deliver  the  deeds  on  his 
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WIS  no  real  purchaser  (r),  or,  if  he  nvcre,  yet,  before  his  pur-  t/ trust  am^ 
ebaae,  he  had  notice  that  the  estate  nvas  subject  to  a  trust  for  ^^^ 
the  pbintiff,  and  that  a  lease  in  the  defendant's  custody  men- 
tioned it;   the  defendant  swore  himself  a  purchaser  without 

(r)  Hdtt  v.AtlOummf  1  £q.  Ca*  Abr.  SSS>  4.   [&  C.  2  Vera.  463,  et  fide 
floprm,  586.— £d.] 


piyiiig  tlM  attorney's  debt  and  coiti.    Jhmum  v.  RUkmand,  7  Taunt.  S91. 
&  C.  1  Moore,  99. 

It  is  abo  obserrable,  that  if  a  witness  in  a  cause  have  in  his  possession  Of  wbptma 
any  deeds  or  writings  which  it  is  deemed  necessarjr  to  produce  at  the  trial,  daces  tecum^ 
a  SB^parna  duces  tecum  may  be  issued,  commanding  the  witness  to  bring 
them  with  him ;  or  if  deeds  or  other  writings  are  in  possession  of  the  oppo- 
site party,  his  attorney  or  agent,  notice  may  be  given  to  such  opposite 
party,  his  attorney  or  agent,  to  produce  them;  which,  however,  be  wiU. 
not  be  compelled  to  do  in  prejudice  of  his  own  rights,  llie  writ  of  sul^^eenm 
duces  tecum^  is  the  regular  and  established  process  of  the  court  of  common 
law ;  and  though  it  was  formerly  doubted  (1  Esp.  Rep.  43.  ibid.  405),  yet  it 
is  BOW  settled,  that  tliis  process  is  of  compulsory  obligation  on  the  witness, 
to  compel  him  to  exliibit  the  deeds  or  writings  reqoired  of  him,  if  he  has 
then  in  his  possession,  unless  he  can  produce  a  lawful  or  reasonable  excuse 
for  withholding  tl|em;  of  the  validity  of  wMch  excuse,  the  court  and  not 
tiie  witness  is  to  judge.  Amey  v.  iJang,  9  East,  473.  And  a  person  in  pos< 
sessiooof  any  paper,  who  is  served  with  a  mftpcma  duces  tecum,  is  boond  to 
prodoce  it,  wheUier  the  paper  belong  to  him  or  not  (6  Esp.  Rep.  116  i  and 
aee  t  Campb.  14.  1  Holt.  N.  P.  S41,  in  wtis)^  or  though  there  be  a  regoiar 
way  preacHbed'  by  law  for  obtaining  it.  The  court,  however,  in  all  such 
cases,  will  exercise  its  discretion  in  deciding  what  papers  shall  be  produced, 
and  under  what  qualifications  in  regard  to  the  interest  of  the  witness. 
1  Esp.  Rep.  939. 

But  in  a  court  of  equity,  it  is  conceived,  the  most  complete  relief  can  be  Of  biU  ta  equi" 
•htaiaed.  In  an  action  of  trover  damages  only  can  be  recovered — ^the  bare  tyfor  dc/tvery 
valoe  perhaps  of  the  stamp  and  parchment  of  a  deed,  without  which  the  (/  tvtU  deeds. 
title  to  property  of  immense  magnitude  may  be  rendered  unmarketable 
aad  insecure.  In  equity  a  bUl  lies  for  the  delivery  up  of  deeds  unjustly 
detained  ;  and  the  court  vrill  decree  the  defendant  to  deliver  them. up  ac- 
cordingly, if  his  defence  be  not  substantiated ;  **  for,"  says  Lord  Hardwicke, 
"  m  an  action  of  trover  damages  only  can  be  obtained  for  the  detention  of  the 
deed,  but  not  the  deeds  themselves,''  Jackson  v.  Butler^  t  Atk.  306 ;  and 
It  is  the  imperfecUon  of  the  law  in  actions  of  trover  and  detinue,  observes 
another  noble  Lord,  that  seems  to  be  the  ground  of  the  jurisdiction  in 
Chancery,  for  the  specific  delivery  of  the  thing  itself.  Vide  Watwyn  v.  J>€, 
9  Ves.  33.  On  this  principle  it  was  said  in  a  recent  case,  **  that  the  deli- 
very of  title  deeds  is  equitable  relief,  and  the  Court  of  Chancery  having 
la  that  respect  jurisdiction  will  do  complete  justice.  The  possession  of  the 
title  deeds  is  incidental  to  the  possession  of  the  estate,  but  cannot  be  re- 
covered with  the  estate  at  law.  A  court  of  equity  therefore  will  give  the 
title  deeds  to  him  who  has  at  law  recovered  [qu.  entitled  to]  the  posses- 
sion of  the  estate."  Crow  v.  TyrreUy  3  Mad.  Rep.  18S.  If  an  instrument 
oomfat  not  to  be  used,  it  is  against  conscience  for  a  party  to  retain  it,  as  he 
eoald  only  do  so  for  some  sinister  purpose,  Redesd.  Tr.  PI.  104^  n.  (c), 
3d  edit. ;  and  therefore  he  will  be  ordered  to  deliver  it  up.  Ibid.  So  where, 
en  a  bill  to  have  deeds  delivered  op,  the  defendant  stated  himself  to  be  a 
trastee  for  mortgagees,  but  did  not  name  them,  he  was  decreed  to  deliver 
ap  the  deeds  and  pay  costs.  Scarborough  v.  Parkery  i  Ves.  jnn.  t67.  But 
it  seems  necessary  that  all  persons  concerned  in  the  tiUe  deeds  should,  in 
eases  of  this  kind,  be  made  parties  to  the  suit.  Ibid.  And  a  court  of 
equity,  without  any  caaso  in  court,  has,  from  its  general  jurisdiction  over  a 
solicitor,  ordered  deeds  in  his  hands,  for  the  purpose  of  suffering  a  recovery, 

to  be  deUvered  up.    Oxbridge  ex  parte,  6  Ves.  493 ;  and  see  Strong  v.  Howe^  ^ 

1  Str.  621.  8  Mod.  339;  and  see  on  this  subject  Smith  ex  parte,  5  Ves.  706.  ^ 

For  further  on  bills  for  discovery,  and  delivery  of  titie  deeds,  see  1  Madd* 
Ch.  996.  iTlbid.  390,  9d  edidon. 
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notice  of  atij  trust,  and  that  the  lease  mentioned  no  utch  truU. 
Tbe  plaintiff  replied.  The  defendant  proved  bis  purchase,  and 
the  plaintiff  proved  no  notice  upon  him.  But,  at  the  hearing, 
it  was  insisted,  that  he  ought  to  produce  the  lease  to  shew 
there  was  no  medtion  of  the  trust ;  besides,  the  answer  being 
replied  to,  it  was  said,  he  was  bound  to  prove  it,  which  he 
could  not  do,  without  shewing  the  deed;  for  he  took  upon 
himself  to  judge  what  deed  would  amount  to  notice,  and  what 
would  not,  which  he  ought  notto  do.  For,  implied  notice  bcr 
ing  as  strong  as  express  notice,  if  the  lease  mentioned  only  the 
date  and  parties  of'  another  deed,  which  mentioned  a  trust,  it 
was  deemed  an  implied  notice,  which  the  defendant  might  not 
know ;  and,  therefore,  the  court  ou^ht  to  9ee  it^  th^t  th^y  might 
judge  of  it. 

But^  it  was  argued,  (5)  on  tbe  part  of  th^  defendant,  that 
being  a  purchaser,  by  the  rule  of  the  court  he  was  not  obliged 
to  produce  this  lease,  or  shew  his  title ;  that  this  was  an  attempt 
to  alter  that  rule,  by  a  side-wind,  and  that  it  was  as  leasy  to  ^aJ 
in  a  bill,  it  was  in  som^  of  the  deeds,  as  in  any  one  in  par«< 
ticular,  and  then  he  must  expose  th^m  all,  which  would  1^  pf 
dangerous  consequence  to  purchasers.  It  was  replied,  that  if 
the  deed  were  no)  produced,  then,  if  one  had  a  mortgage  with 
a  proviso  of  redemption,  yet  if  the  mortgagee  w^  hardy  enough 
to  swear  it  ^n  absol^te  purchase,  and  (he  ^mprtgagor  had  no 
counterpart,  he  must  lose  his  lestate. 

The  Master  of  the  Rolls  thought,  that  as  this  case  was,  tbe 
deed  oi^gbt  to  be  produced ;  but  the  Lprd  Keeper  held  others 
wise,  saying,  it  was  a  side-wind  to  make  a  purchaser  expose  his 
title  (0,  which  his  Lordship  would  not  do,  unless  the  plaintiff 
had  made  4ome  proof ,  tending  to  falsify  the  answer,  to  induce 
him  to  it  (u). 


{»)  HaUv,  Atkinson^  1  Eq.Ca.  Abr, 
333,  pi.  4. 


(0  ffitU  v.Atkinoeny  1  Eq.  Ca.  Abr, 
333,  pi.  4. 


Htference  to 
tfuufer. 


(U)  It  would,  perhaps,  in  the  present  day,  be  referred  to  a  Master  to 
in8|)ect  the  deed,  and  report  to  the  court  whether  tbe  mortgage,  which  the 
plaintiff  allegeit  contains  a  trust  for  his  beqe6t,  really  does  contain  such  a 
trust,  in  tlie  same  maimer  as  when  a  disinherited  heir  claims  under  a  dor* 
mant  entail,  in  which  case  the  deeds  are  directed  to  be  brought  before  the 
Master,  to  see  whether  he  can  discover  any  thing  for  the  heir's  advantage. 
iSfttjftfWc  V,  Uowardy  t  P.  Wms.  177.  Tanner  ▼.  Wise,  Forr.  287.  A*.  C.  3  P. 
Wms.  996.  Reeves  v.  Reeves,  9  Mod.  ivB.  132.  Mr.  Fonblanqne  snbjohw 
a  query  to  this  case  of  Hall  v.  Atkinson,  2  Fonb.  Trea.  Eq.  491,  n.  {k), 
5th  edit,  considering  it  difficult  to  support  tbe  decision  v^ith  reference  tq 
fhe  case  s^tedr 
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And  where,  upon  a  decree  for  a  forecloBure  nisi  (u),  the  de*  Morigogee  no$ 
feorianl  moved,  that  the  plaintiff  might  lay  the  deeds  before  ^^^^^^ 
-coinMel,  in  order  to  have  the  mortgage  assigned  to  one  who  dttd*. 
would  advance  the  money,  it  was  insisted,  that  such  an  order 
wu  never  made.    And  so  it  was  held ;  and  the  Lord  Chan- 
cellor accordingly  made  an  order  tliat  the  plaintiff  should  give 
the  defendant  a  copy  of  the  mortgage  deed,  at  the  defendant's 
charge,  but  would  not  oblige  him  to  produce  the  title^eeds. 

But  where  the  mortgagee  consents  to  a  sale,  he  thereby  sub-'  Unleuheetm' 
mits  to  do  every  thing  which  is  necessary  to  a  sale;  in  such  '^^•'•••^ 
case,  therefore,  he  will  be  compelled  to  produce  the  title-deeds, 
the  inspection  of  them  being  necessary  before  a  sale  can  be 
made  (j). 

But  a  refusal  to  produce  the  title-deeds  (y),  in  case  of  a  de-  But  rrfuml 
crce  of  foreclosure  nisi,  seems  to  furnish  good  reason  to  enlarge  ^^J^ti^ 
jhe  tiQie  to  redeem,  if  the  defendant  applies  to  the  court  ou  ^^  redeem. 
thatbead.  [645] 

If  A*  pMrcba^es  an  estate  (2),  with  notice  of  an  incumbrance.  A.  §eUt  eo  0. 

*M*aL         Ml  w% 

or  that  it  is  redeemable,  and  then  sells  to  B.,  who  has  no  notice,  ^^  fTcwtt*. 
who  afkerw^rds  sells  tP  C,  who  has  notice ;  by  this  the  notice  ^^  n^ice,  and 
to  A.,  the  6rst  purchaser,  will  not  be;  revived ;  foir,  if  it  were,  nib  hat  notUet 
an  innocent  purchaser,  without  notice,  might  be  forced  to  keep  "?*^*  "•*  ^ 
his  estate ;  be  could  not  sell,  and  would  be  accountable  for  all 
ihe  profits  received  ab  initio.     But  the  interest  must  be  tlie 
r^mt  in  everjf  respect,  or  the  principle  does  not  apply  (w). 

(m)  Anon.  Mos.  246*  temp.  Talb.  187.    S.  C.  S  Atk.  1S9. 

(jr)  Ibid.  [Barn.  C.  C.  558.]  Et  vide  BroMdiyn 

(y)  Ibid.  V.  Ord^  i  AUc.  571.   Sweet  ▼.  SotUk- 

(z)  Hmfrwm  v.  Fvrih,  Pre.  Cb.  51.  eeitey  t  Bno.  C.  C.  66. 
Et  vide  etiam  l^mefher  v.CarlloHf  Ca. 


(V)  Or  it  be  necesaary  for  the  defence  of  the  mortgagor's  title.  And  so, 
M  the  other  hand,  a  Mortgagee  has  no  right  to  shew  tlie  title  deeds  to  a 
stnoger,  an  tea,  213,  of  this  edition,  note  (S). 

.  (W)  Bnt  if  A.,  Iiaving  notice  that  lands  were  contracted  to  be  sold  to  B.,  How  ompertm 
parcbases  those  lands,  and  takes  a  conveyance  to  his  son  and  heirs,  thouf|[h  affected  with 
the  son  may  have  no  notice  of  B.'s  contract,  yet  the  notice  to  his  father  will  notice  to  an* 
affect  him.    JUerty  v.  Ahneify  1  Ch.  Ca.  38 ;  et  vide  antea,  57S.    So  if  onci   other, 
who  pnrchases  for  another,  have  notice  of  a  dormant  tncumbrai|cc,  it  will 
afeet  the  very  pnrcliaier.    Ibid.    And  a  fine  and  non-claim  will  not  bar  ^ 
penon  claiming  under  a  tmst,  if  the  person  to  whom  it  is  levied  have  no* 
tice  of  the  tmst.    Kennedy  v.  HuJy,  1  Sch.  ^  Lef.  379.    In  like  manner  if 
a  tmstee  convey  to  a  person  with  notice,  and  takes  a  re«conveyance,  it  wjll 
operate  nothing.    Ibid.    So  if  the  person  to  whom  he  copveys  hath  no 
litttice,  yet  on  tlie  re-conveyance  the  tmst  will  attach,  thongh  it  did  npt    . 
attach  on  the  person  to  whom  he  convened  ;  nor  would  it  have  attached  if 
that  person  had  cooTcyed  to  another  without  notice.    Ibid.    And  if  one 

taking  from  a  tmstee  with  notice  levies  a  fine  to  strengthen  his  title,  this  A 

will  not  bar  the  ceatui  que  trust.  Ibid,  et  vide  antea,  487,  of  this  edit,  in  notie.  ^ 

Thr  tame  principle  was  again  acknowledged  in  M^QueeM  v.  Farquhary 
U  Ves.  478,  where  it  was  distinctly  laid  down  that  a  person  afiected  with 
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OF    NOTICE 


A.  wUhoui  no- 
tice^ aelU  to  B. 
with  notice f  B. 
not  dqnived  qf 
A,'$  drfence* 


[  646] 


NoHee 

Urial  to  penum 

eUttntinK 

through  thooe 

who  have  no 

notke* 


[647] 


Upon  this  ground  (a),  where  A.,  who  was  entitled  to  the 
equity  of  redemption  in  certain  lands,  had  brought  his  bill 
against  the  representatives  of  B.,  who  was  the  mesne  purchaser, 
and  likewise  agabst  C,  who  was  the  puisne  purchaser ;  A.  had 
not  replied  to  the  answer  of  the  representatives  of  B.|  and  the 
question  was,  whether  they  should  not  have  been  brought  be- 
fore the  court  as  proper  parties  i    Et  per  Lord  Hardwicke, 
Chancellor,  the  representatives  of  B»,  deny  that  he  (B.)  had 
any  notice  of  A.'s  title  at  the  time  he  purchased,  and  it  is 
admitted  on  all  hands  that  C,  who  purchased  of  B.,  had  notice 
of  the  title ;  now,  if  I  should  go  on  with  this  cause,  I  should 
deprive  C.  of  the  benefit  he  would  have  from  the  defence  which 
is  set  up  by  the  representatives  of  B.     It  is  like  the  cases  at 
law  by  warranty,  &c.  where  one  defendant  is  allowed  to  pray 
in  aid  the  evidence  of  another  defendant,  who  has  an  interest 
in  the  thing  contested,  if  it  is  of  use  or  advantage  to  him  in 
strengthening  his  own  case.     And  for  this  reason,  his  Lordship 
allowed  the  objection,  for  want  of  parties  in  not  bringing  the 
representatives  of  B.  before  the  court. 

Again,  where  a  bill  was  brought  to  discover  whether  the  de- 
fendant (6),  who  was  assignee  of  a  mortgage,  had  not  notice 
that  the  original  mortgagor  was  only  tenant  for  life,  stating 
that  the  title-deed,  by  which  this  appeared,  was  in  the  de- 
fendant's hands;  the  defendant  pleaded  that  he  was  assignee 
of  the  mortgage,  for  valuable  consideration,  and  through  many 
assignments  from  persons  who  had  no.  notice.  It  was  argued, 
that  this  plea  was  not  good ;  for  it  should  have  stated,  whether 
the  defendant  personally  had  notice.  But  the  Master  of  the 
Rolls  allowed  the  plea,  holding  that  the  plaintiff  could  not  call 
upon  the  defendant  to  shew  whether  be  had  or  had  not  notice ; 


(a)  Lowther^  v.  CwrUony  Clu  temp. 
Talb.  187.  S.C.  SAtk.  139.  [^41. 
Barn.  C.  C.  358.  Forr.  187.— £d.] 


(b)  SweH  ▼.  SoniKeoie^  t  Bro.  C.  0. 
66.  [S.  C.  t  Dick.  671.— £(i.] 


notice  will  have  the  benefit  of  the  want  of  notice  to  the  intermecliate  par- 
ties ;  and  therefore  a  porchaser  with  notice,  from  a  purchaser  who  bought 
without  notice,  may  shelter  hunself  under  such  purchaser  without  notice, 
provided  it  be  the  same  interest  in  every  respect.  Et  vide  S.  L.  Redesd. 
Tr.  PI.  St4,  3d  edition. 

In  an  old  case  a  lessee  for  a  long  term  entered  into  a  new  agreem^t  for 
a  lease,  and  thereby  took  a  new  lease  of  the  same  lands  from  &e  lessor  for 
a  less  term  than  he  had  before,  but  did  not  cancel  the  old  lease,  and  after- 
ing  to  omwitk'  vrards  the  lessee  assigned  the  old  lease  to  one  who  had  no  notice  of  the  sob- 
out  notice,  sequent  transaction,  it  was  made  a  question  whetlier  such  old  lease  should 

be  good  against  the  lessor.  Caker  ▼.  Neagle,  Hare.  MSS.  8  Bro.  P.  C.4ise, 
Toml.  edit.  It  would  surely  be  a  novel  case  if  the  lessee,  by  any  contriv- 
ance of  this  sort,  could  bind  his  lessor  to  an  agreement,/  ttie  subject  of 
which  was  indubitably  merged,  if  the  writing  itseU  were  not  cancelled. 


LeMiee  cannot 
over-reack  leg' 
oor  by  aaoign" 
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for  whether  he  had,  or  had  oot,  was  immaterial,  if  those  through 

whom  he  claimed  had  not,  he  having  a  right  to  avail  himself  of  . 
their  being  purchasers  widiout  notice. 

The  genera/  principle  held  out  in  the  preceding  cases  that  a  Tenant  in  fee  on 

mortgagee  may,  in  a  court  of  equity,  protect  himself  from  the  J^rri^e^u'' 

dtiGovery  of  title-deeds,  ^  he  denies  notice,  has  been  consider-  '^«  "'«*«  *^ 

aUy  shaken  in  a  modem  adjudication  (c).  (x)    The  bill  stated  remainder  to  * 

Ifae  foHowing  case :  A.,  upon  the  marriage  of  his  daughter  B.  ^f^^^^^^^ 

widi  C.  die  plaintiff,  settled  certain  freehold  estates  to  the  use  over.   He  then 

•f  himself  for  life,  remainder  to  the  use  of  B.  for  life,  re-  "^^'inTei. 

iiainder  to  tfie  children  of  the  marriage  as  tenants  in  common  A.  u^  hag  no 

in  tail,  and  for  defoiilt  of  siich  issue  as  to  part  to  his  son  D«|  menty  and  lU- ' 

as  to  the  rest  to  his  daughter  B.  and  her  husband  in  fee.    A*  ^^  ^niUhL 

coatinoed  in  possession  till  his  death,  then  B.  took  possession  dmifkterinpo3» 

and  coDtinaed  it  from  that  time  and  became  entitled  to  the  po»-  ^f^  ^co^ 

session  of  the  title-deeds,  but  they  had  been  by  A.  or  D.  de*  «fry  ond  rmu- 

livered  to  the  defendant,  and  she  had  them  in  her  custody,  pua^mortgagt 

The  defendant  set  up  a  mortgage  by  lease  and  release  from  A.  ^^^^T^^ 

(or  1000/.  the  bill  charged  that  neither  of  the  phintiffs  were  forannoerywUk 

privy  to  the  mortgage,  or  that  they  did  not  know  of  it,  or  that  ^^^  *^  ^^' 
tiie  deeds  had  not  been  delivered  to  the  defendant  till  a  con*     [  648  ] 
ndenible  time  after  the  death  of  A.,  and  prayed  that  the  de- 
fesdaot  might  be  compelled  to  deliver  up  all  the  title-deeds  and 
evidences  in  tfam  hands  or  power  relating  to  the  premises.  The 
defendant,  aa  to  so  much  of  the  bill  as  sought  a  discovery  of 

(c)  Stnde  4r  fVife  v.  Alice  Blackbwme,  3  Ves.  222.  Feb.  ISth,  1796. 


(X)  The  teamed  anthor  here  enters  into  a  disquisition,  which  occupies   Pohi  duetuud 
this  and  the  twenty-eight  socceeding  pages.    It  concerns  certain  pasaages  in  next  twenty* 
sttribated  to  Lord  Rosslyo,  in  delivering  his  judgment  in  the  case  of  Strode  eight  pages, 
V.  Blaeldmme,    The  adjadfcation  was  however  not  final,  as  his  Lordship   slated  and 
ordered  the  cause  to  stand  over  with  liberty  to  except,  implyingy  that  his  explained* 
obserratlons  and  statements  were  not  to  be  taken  as  settled  law,  until  upon 
tober  consideration  they  were  confirmed.     The  objectionable  passage 
tt  tfaisy  <<  the  plea  of  parchase  for  valnable  consideration  without  notice  is 
a  itueld  to  the  possession ;  and  it  is  very  difficult  to  imagine  a  case,  in 
which  it  can  be  used  for  any  other  purpose  than  to  defend  the  actual  pos- 
letiion ;  for,  ex  hypothesis  the  defendant  is  in  possession  of  that  which  he 
Meks  by  the  plea  to  defend,**  see  p.  650,  postea ;  conseqnendy,  to.  a  de- 
fendant, who  IS  out  of  possession,  the  plea  of  being  a  purchaser  for  a  vala^ 
sl>le  consideration,  wimout  notice,  will  not  be  ot  any  avail.    This  is  eer- 
taialy  eonfining  the  plea  to  a  veiy  limited  number  of  cases,  and  is  little 
accordant  with  the  extensive  principle  of  favour  and  protection,  which 
coarts  of  equity  uniformly  profess  to  shew  to  a  bonA  fide  purchaser  without 
utiee.    To  this  passage  the  learned  author  objects ;  and  submits,  with 
■mch  force  of  argument,  that  in  the  previous  decisions  possession  had  no- 
thing to  do  with  the  plea,  see  postea,  670.    He  concludes,  by  considering 
the  observations  of  Lord  Rosslyn  (so  far  as  they  attempt  to  confine  the 
doctrine  of  notice  in  this  particular,  to  cases  where  the  defendant  is  in  poa- 
•e«ion  only)  as  bad  law ;  and  this  conclusion  has  been  confirmed  by  the 
Mbsequent  case,  mentioned  in  the  note  to  p.  677,  postea. 


^T^^Strode    ^  tWe-d«ed8,  pleaded  the  mortgage,  and  the  plea  contained 
▼.  BlaeMntriu.    averments  that  the  defendant  had  no  notice  of  the  settlement, 

that  the  money  was  still  due,  and  the  other  usual  avermentsi 
and  was  supported  by  an  answer  denying  notice.    On  the  be- 
half of  the  defendant  it  was  contended,  that  against  a  pur^ 
chaser  for  a  valuable  consideration  without  notice,  the  court 
had  no  jurisdiction.     But  the  Lord  Chancellor  (Loughborotigh) 
over^ruled  the  plea  as  to  the  discovery,  and  ordered  it  to  stand 
for  an  answer  with  liberty  to  except. 
Effect  nf  lait         As  the  judgment  in  this  case,  if  it  be  law,  annihilates  in  a 
JSwi'jSimu*^**"*  great  degree  that  which  had  been  previously  considered  by 
[  649  1     judges  of  the  most  distinguished  eminence  as  an  infallible  rule 
in  a  court  of  eqtity,  I  cannot  suppose  that  had  this  case  been 
again  agitated  on  an  exception  to  tlie  answer,  the  noble  Lord 
who  made  the  order  would  have  dismissed  all  attention  to  the 
antecedent  decisions  on  the  point  (^;  and  I  trust  its  import** 
ance  to  purchasers,  under  which  denomination  mortgagees  are 
claued,  will  exempt  me  from  being  thought  digressive  from  the 
subject  of  this  treatise,  ^in  offering  such  observations  as  appear 
to  me  to  arise  thereon.    If  I  understand  the  scope  of  the  argu- 
ments of  the  noble  judge  who  decided  this  case^  l-take  it  to  be 
as  follows : 
Onifftaerffiea      His  Lordship  first  stated  the  importance  of  the  question  in 
wUliMmt  notice^   ^^  effect  on  settlements,  by  enabling  a  tenant  for  life,  with 
^J^^^^^^      whom,  in  the  ordinary  course  of- business,  the  title-deeds  rest* 

ilCflMt   pot* 

«eMiMi(Y).        by  a  bad  mortgage   to  defeat  all  the  objects  of  the  settle* 
f  fi&O  1     '^^^^-     ^^  Lordship  then  suggested  **  that  an  idea  had  occur- 
red to  him,  and  that,  upon  full  consideration,  it  remained  in 
his  mind,  that  the  plea  of  purchase  for  a  valuable  considera- 
»  tion  was  a  sAte/ii  to  the  possession,  and  that  he  found  it  very 

difficult  to  imagine  a  case  in  which  it  could  be  used  for  any 
other  purpose  than  to  defend  the  actual  possession;  and  his 
Lordship  observed,  that  it  was  very  truly  said  by  the  Attorney- 
General,  that  in  the  plea  it  was  not  said  it  was  to  maintain  the 
possession,  that  no  such  statement  could  be  found  in  any  plea  ; 
for  ex  hypothesi,  the  defendant  was  in  possession  of  that  which 
he  sought  by  the  plea  to  defend!* 
Deedi  foUfWy  His  Lordship  said,  **  the  deeds  were  incident  to  the  po*« 
to  nUtU^hT*  »^w*^n-    They  were  not  considered  in  law  as  chattels,  but  foU 


hands  pawner. 


(d)  Supra,  252.  [infra,  665,  et  seq.— £(/.] 


(Y)  It  is  a  Bbield  to  defend  the  possession  of  the  purchaser,  Pattermm  ▼< 
SUimshtart  Amb.  292 ;  not  a  sword  to  attack  the  possession  of  others,  scf 
A  Ves.  t95. 


hAfed  And  were  incident  to  the  estate  in  the  bands  of  the  Argument  cw^ 
owner  (e  a). '  Jt  taw  they  belonged  of  r^ht  to  the  owner,  tfnd  ^*'***^ 
did  not  go  to  the  executor/'    It  was  against  all  conscience  to 
rrfuse  to  describe  that,  ufhkh  the  other  party,  by  the  admission 
of  the  defendant,  had  a  right  to  recover.    His  Lordship  ad- 
nutted,  <'  that  if  a  court  of  equity  was  to  make  a  mortgagee 
discover  how  he  made  ovJt  his  title  to  that  land  of  which  he  was 
im  possession,  there  would  be  no  conscience,  no  equity,  no  good 
discretion,  even  to  enable  the  court  to  call  upon  the  defendant^       [  6^1  ] 
having  paid  money  for  the  land  without  any  notice,  a  title  per*' 
feethf  founded  on  conscience,  if  it  had  any  foundation^  to  set 
forth  bia  tide."  _ 

His  Lordship  said,  **  there  were  cases,  where  the  court  Mt^tgagtt  not 
would  have  no  hesitation  to  make  him,  the  mortgagee,  describe  'ZTout^Ju 
die  thing,  of  whidi  he  was  in  possession.    If  a  mortgage  was  h  ^^^,  <nu< 
made  by  the  owner  of  an  estate,  partly  settled,  partly  unsettled|  in  poi^aUn. 
and  during  the  possession  of  that  owner  the  boundaries  had 
been  confbui|ded,  if  a  person  under  the  settlement  filed  a  bill 
to  compel  the  mortgagee  to  set  out,  not  the  title,  by  which  he 
claimed,  but  the  metes  and  bounds  of  the  estate,  subject  to  his 
nK>rtg9gey  no  such  idea  could  go  to  the  extent,  the  defendant 
supposed.'*  (ab) 

ills  Lordship  observed  it  calde  to  this :  the  assumption  must  am  rf  dut9* 
be,  diat  she  had  a  right  to  the  deeds  as  a  substantive  property ;  "^SZm^^^ 
that  was  as  chattels.    And  his  Lordship  asked^  '^  where  was  wheriqf  irovef 
the  distinction  between  this  and  the  common  case  of  goods,  for  ^^  ^^ 
which  trover  or  detinue  lay  ?    A  person  averring  tbat  he  was  «»»<«;<»«»# 
m  such  circumstances,  that  he  could  not  describe  them,  re*> 
quired  an  account  to  be  given  to  enable  him  so  to  do^   Suppose      [  652  ] 
a  box  of  jewels  was  pledged  by  a  person,  not  the  owner,  but 
a  mere  bailee,  the  pawnee  supposing  the  person  in  possession 
actually  the  true  owyer,  And  there  being  no  reason  to  think 
otherwise :  there  would  be  no  difficulty  in  a  court  of  equity  in 
obliging  him  to  explain  and  set  out  that  property,  of  which  he 
admitted  the  title  to  be  in  another,  only  claiming  the  value,  for 
which  it  was  pledged;  a  description,  that  would  make  it  the 
subject  of  an  action  at  law."  (ac) 

His  Lordship  said,  **  it  was  remarkable,  and  be  did  not  PUamuttdel4 
blame  the  pleadings  for  it,  tbat  though,  where  tbe  defendant  ^^  {^^  f^^ 
was  in  possession  of  the  lands,  he  must  state,  that  he  made  the  «  partem  in  ae^ 

pOMMiMIN 

(€«)  [Et  vide  S.  L.  antes,  204,  of  (a  c)  [As  to  this,  see  Hove  ▼.  Par* 

flibecfitioti.— £c(.]  ker,  1  Cox,  2S4.    S.C,  iBro.C.  Cf# 

inb)  [See  as  to  this,  postea,  $7U^  678,  and  poslea,  6r3.<*-£d.l 
id] 
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jfg^muni  eon*   purchase  from  a  person  in  actual  sebin  and  possession  nnder 
't^ncA^*  a  litb  of  owoershipi  and  it  was  so  stated  in  this  plea,  as  to  thft 

land,  it  yirps  not  so  stated  as  to  the  title-deeds;  for  the  language 
was,  that  he  hac^  the  disposal  of  them :  so  would  a  carrier :  so 
a  mere  bailee.    That  it  was  not  a  statement,  that  he  was  the 
owner;  nor  could  it  be  so  stated  with  truth  and  good  consci- 
ence; for  a  .tenant  for  life  could  not  be  said  to  have  the  owner-- 
ahip  ot  the  deeds.    It  was  a  relative  ownership,  as  incident  to 
the  title  of  the  lauds*    The  title  and  ownefship  were  in  the 
[  653  3      plaintiff.    The  right  was  claimed,  not  as  to  a  personal  chattel^ 
but  as  a  rightincident  to  this  mortgage;  and  she  was  attenlpt* 
ing  to  put  the  plaintiff  under  a  disadvantage  by  retaining  that^ 
with  regard  to  which  she  could  have  no  profit.'* 
BquUvwiUpre^      His  Lordship  said,  **  it  was  pressed  in  the  argument,  and 
MsebeSgmwJe   ought  to  be  considered,  what  these  titk'^eeds  might  be.    If 
rf  term.  |iiere  w^re  none  of  which  the  defiuidant  could  make  any  adr 

vantage,  she  was  a^Aou^  any  beneficial  interest  or  profit  to 
herself,  retaining  what  might  be  a  profit  and  advantage  to  the 
plaintiff.  But  there  might  be  among  them  a  term,  which  eithef 
might  be  attendant  upon  the  inheritance,  «s  a  satisfied  term,  or 
a  term  amounting  to  a  freehold,  of  which  she  might  make  ad- 
vantage. If  a  satisfied  term,  it  would  be  absurd  to  let  it  remain 
in  the  hands  of  the  defendant;  for  the  only  ^ect  would  be  to 
leave  to  the  defendant  what  could  be  of  no  advantage  to  %erp 
but  only  a  vexation  to  the  plaintiff;  for  if  she  attempted  to  avail 
herself  of  it  improperly,  though  that  might  not  appear  to  a 
court  .of  law,'  it  would  appear  to  that  court,  and  that  court 
would  interfere  to  prevent  that  improper  use  of  it.  On  the 
other  hand,  if  it  amounted  to  an  estate  of  freehold,  which 
[  654  ]  would  enable  her  to  get  possession,  he  did  not  know,  that 
that  court  could  compel  her  to  deliver  up  that.  Till  the  dis- 
covery was  made,  it  was  impossible  to  know  whether  any  rdief 
could  be  given." 
SUwUion  nf  In  order  to  form  an  opinion  upon  the  propriety  of  the  order 
fttrtie*  viewed,  jj^^q  Jq  ^^^  ^^^^^  j^  „  necessary  to  advet t  for  a  moment  to  the 

aitnation  of-  the  parties  before  the  court,  and  then  to  inquire 
upon  what  principles  courts  of  equity  have  hitherto  acted  in 
such  cases.  The  parties  contending  were  on  the  one  side  a 
.  mortga^,  who  must  be  assumed  (until  the  contrary  be  proved) 
to  have  used  all  necessary  inquiries  to  ascertain  the  validity  of 
the  title  of  the  person  with  whom  he  was  contracting  to  give 
the  security  offered,  and  to  have  taken  the  only  precautions  that 
can  be  pursued  in  dealing  with  real  property ;  that  is,  who  had 
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dealt  widi  ft  person  tn  foMmon^  had  secured  to  himselF  the  if risvamf  m»« 
|K)i8e8iioii  of  the  titl^eeds,  ftnd  had  paid  tf  /»//  eonsideratwn  ^^*^^' 
for  the  property  to  which  they  related.    On  the  other  side,  a 
penon  claiming  also  for  a  valuable  consideration  under  the 
nme  party,  by  virtue  of  a  previous  settlement.     One  of  these 
parties  must  suffer  a  loss.    No  reaaon  existed  as  between  two    , 
innoeeiit  persons,  in  a  moral  view,  why  that  loss  should  be     [  655  ] 
shifted  from  the  one  and  tiirown  upon  the  other  (e),  unless  the 
isws  of  property  so  ordered  it.    **  An  hardship  ought  not  to 
be  decreed  Against  one,  in  order  to  prevent  its  falling  upon 
another."     Now,  it  was  clear,  that  at  law  the  person  claiming 
ttnder  the  settlement  must,  if  the  settlement  was  not  produced, 
emitaally  have  been  the  sufferer,  for  the  mortgagee  was  in 
(KMsesnon  of  sdch  a  title  as  would  have  enabled  him  to  recoveir 
(he  possession  against  the  person  entitled  under  the  settlement, 
it  that  could  not  be  produced,  Tlie  production  of  the  mortgage- 
deed  would  have  entitled  him  to  recover  in  ejectment.   Therefore 
BO  defence  could  have  been  made  without  the  interference  of  ft 
court  of  equity  to  compel  a  discovery  and  production  of  the 
leulement.     The  settlement,  therefore,  in  this  cAse  was,  as 
described  in  a  beautiful  allusion  by  that  great  judge  Sit  Matthew 
Hftle,  tahtild  in  naitfragio.    There  was  no  salvation  for  either 
party,  but  in  the  possession  of  this  plankj  with  the  possession     [  656  ] 
of  it,  the  title  of  either  party  was  irresistible. 

Under  these  circumstances  what  jurisdiction  had  1i  court  of  ^^*1^^^ 
equity  ?  Sdch  court,  it  is  api^rehended,  is  dormant,  unless  ah 
etisting  equity,  preponderating  on  one  side,  calls  it  into  action. 
Where  was  that  equity  in  this  case?  The  party  desiring  to 
retain,  and  the  party  Mtishing  to  acquire  the  settlement  ill  ques- 
tion (fur  that  was  the  only  material  deed)  stood  precisely  in 
equal  equity  (z),  each  was  justified  in  ^iaw  and  morality  ill 
struggling  for  the  subject  which  both  had  purchased ;  couse- 
gently  there  was  no  motive  for  such  court  to  act.  Such  courts 
it  appeara  to  me,  must  lose  sight  of  the  elements  of  its  consti- 
tution, if  it  acted  on  such  an  occasion.  The  qoestioii  then  of 
ownership  of  the  deeds  was  entirely  out  of  the  case ;  but  if  the 
ownership  had  been  material,  the  legal  owner  of  the  deed  was 

(f)  Per  Lord  Macdetfield,   1  P.  looking  into  the  title,  bat  whenever 

WoBi.  74,  7,  et  Tide  snpf;^,  211,  [160  one  of  two  innocent  penons  must  be 

«f  this  edition, — ^his  Lordahip^n  words  a  loser,  the  rule  is,  pa  prior  est  tern* 

tire,  « If  one  mnst  suffer,  it  must  be  pm-e  poltor  esi  jure.'*— £d.J 
te  who  has  not  jued  due  diligence  in 


(Z)  In  which  cast  the  rule,  Out  priory  Sec,  is  applkahle. 
vou  II.  F 
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EtjuUy  wiUnoi 
disann  bond 
fide  purchaser 
without  notice, 
but  will  asiiat 
him. 
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not  before  the  court,  for  it  is  apprehended  the  trustees  6f  n 
settlement  to  uses  are  the  legal  owners  of  the  deeds;  with  them 
they  ought  to  rest^  and  if  in  the  ordinary  course  of  business  it 
is  otherwise,  "  it  is  a  usage  better  in  the  let  than  in  the  observ* 
ance,"  as  it  leads  to  great  fraud.  %  . 

These  are  the  principles  on  which  it  is  apprehended  courts 
of  equity  have  acted  in  cases  of  this  nature,  from  their  first 
institution  to  the  present  time. 

The  law  upon  this  subject  is  clearly  laid  down  by  Lord  Not* 
tingbam,  iu  the  case  of  Sir  IVilliam  Baud  et  at.  v.  Noswor^ 
iffy  (fy  The  plaintiff  W.  B.  entitled  himself  as  son  and  heir 
of  £.  S.,  who  was  the  only  daughter  and  heir  of  J.  K.,  who 
was  brother  and  heir  of  H.  K.,  whose  estate  the  lands  wer^ 
formerly.  The  defendant  £•  N.  was  a  purchaser  of  these 
lands  from  persons  claiming  under  the  will  of  the  said  H.  K* 
of  which  will  the  plaintiff  W.  B.  alleged  there  was  a  revocation 
by  some  subsequent  deed  or  will,  and  for  a  discovery  thereof, 
and  what  £•  N.  really  paid  for  the  purchase,  and  what  deeds 
and  writings  he  had,  &c.  the  bill  was  exhibited.  The  defendant 
pleaded  another  bill  brought  in  the  Exchequer  for  the  same 
matter,  and  after  a  full  hearing  dbmissed,  and  the  dismission 
signed  and  enrolled  ;  and  further,  that  he  was  a  purchaser  for 
a  valuable  consideration  bond  Jide  paid  without  notice  of  any 
revocation.  The  case  was  first  brought  on  before  Lord  Bridg*^ 
man,  who  bad  got  wrong  in  the  proceedings.  It  was  then 
heard  before  Lord  Nottingham,  who,  having  set  the  cause  right 


(/)  25  Car.  2. 167S.  Finch's  Rep.  102.  [antea,  478,  of  this  edit,  in  notie*^^ 


Cf  per  tone  en-  (A)  This  would  prevent  many  opportunities  of  committing  fraud.  But 
titled  to  custody  the  owner  of  an  estate,  who,  on  his  marriage,  has  setUed  the  property  od 
of  deeds,  himself  for  life,  with  remainders  over  for  the  benefit  of  his  issue,  is  not 

always  willing  to  deliver  up  deeds,  whidi  he  considers  himself  entitled  to 
as  tiie  head  of  his  family :  and  trustees  themselves  are  sometimes  averse  to 
risk  all  accidents  which  might  befal  the  deeds  while  in  tlicir  possession. 
PrimA  facie  a  person  in  possession  of  an  estate,  under  a  title  tliat  glve^  a 
freehold  interest  at  the  least,  has  a  rigjit  to  the  custody  of  the  title  deeds^ 
Ford  V.  Peeringf  1  Ves.  jun.  72,  IP'ebb  v.  LymingtoVy  1  Eden,  8,  BourUs  v, 
Stewart,  1  Sch.  St  Lef.  209 ;  yet,  says  Lord  Hardwicke,  it  is  tlie  ordiuarji 
relief  of  the  remainder-man  to  have  the  title  deeds  taken  care  of  against 
thp  tenant  for  life :  but  this  equity  does  not;  extend  to  a  remote  remainder- 
man,  Joy  v.  Joy,  2  £q.  Ca.  Abr.  284,  pi.  4,  Ivie  v.  Jcie,  i  Atk.  431,  Smitk 
>  ▼.  Cooke,  3  ibid.  382,  Lempster  v.  Potnfret,  Anib.  154,  Southby  v.  Stotuhouae^ 
S  Ves,  61 2,  though  it  comprehends  the  case  of  a  jointress,  provided  the 
party  confirm  her  jointure.  Senhuuse  v.  Earl,  2  Vt>s.  450.  Leach  v.  Trothpe^ 
ibid.  662.  Petre  t.  Petre,  3  Atk.  511.  But  an  lieir  cannot  snpport  a  bill  tor 
title  deeds,  without  shewing  that  they  are  in  some  way  necessary  to  enable 
him  to  recover  at  law.  His  title  as  heir  is  what  he  roust  rely  on ;  and 
if  he  cannot  set  aside  the  will,  he  has  notliing  to  do  with  the  deeds.  Jauas 
V.  Janes,  3  Meriv.  172  ;  et  vide  Lady  Slia/tsbut^  v.  Arrotcsmithy  4  Ves.  06  i 
and  Banbury  v.  Biseoe,  2  Ch.  Ca.  42. 
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before  the  court,  said,  that  upon  the  true  merits  thereof,  there  Argwmeni  cm* 
were  ooly  two  points  which  were  considerable.  Ist.  What  the  *""^' 
law  of  this  court  was  concerning  purchasers.  2dly.  Whether 
Ae  dtefeudant  was  a  purchaser  within  that  law.  As  to  the  first 
point :  '*A  purchaser,  bond  fide^  without  notice  of  any  defect 
ih  his  title  at  the  time  of  the  purchase  made,  may  lawfully  buy 
in  a  siatuie  or  mortgage,  or  any  other  incumbrance  ;  bnd  if  he 
can  defend  himself  at  taw  by  any  such  incumbrances  bought  in, 
his  adversary  shall  never  be  aided  in  a  court  of  equity  by  setting 
aside  such  incumbrances ;  for  equity  will  not  disarm  a  pur^ 
thastr  but  assiit  him ;  and  precedents  of  this  nature  are  very 
ancient  and  numerous  {viz,)  where  the  court  hath  refused  to  give 
any  assistance  against  a  purchaser  either  to  an  heir,  to  a  widow, 
or  to  the  fatherless,  or  to  creditors,  or  even  to  one  purchaser 
against  another."*  And  his  Lordship  further  observes,  **  that  [  ft59  ] 
this  rale  in  a  court  of  equity  is  agreeable  to  the  wisdom  of  the 
common  law,  where  the  maxims  which  refer  to  descents,  dis- 
continuances, non-claims,  and  to  collateral  warranties,  are  only 
the  wise  arts  and  inventions  of  the  law, '  to  protect  the  pos- 
Kssion,  and  to  strengthen  the  rights  of  purchasers  J' 

On  the  same  ground  Lord  Keeper  North,  in  the  case  of  FurehaMerwUk- 
Perratt  v.   Ballard {g),  refused  to  compel  a  purchaser  of  ^on^eUahUU 
jewels,  8cc.  finom  one  against  whom  a  commission  of  bankruptcy  ^j^^^^ 
afterwards  issued,  to  answer  as  to  the  time  of  the  bankruptcy,  j^ronduf 
"Ving,  **  it  was  an  infallible  rule,  that  a  purchaser,  for  a  va- 
luable consideration  without  notice,  shall  twoer  discover  a^t, 
THING  to  hurt  himself;**  ands^e  Bromi  v.  Williams,  2  Ch.  Ca. 
135.  et  Wagstaffv,  Read,  ibid.  S.  L.  156.  Upon  the  same  ground 
SirNathaiiiel  Wright,  l^rd  Keeper,  in  the  case  of  Hall  v.  At' 
kinsonih),  refused  to  oblige  a  purchaser  to  produce  a  lease, 
wbich  it  was  said  mentioned  a  trust ;  his  Lordship  said  it  was  a 
^e  mild,  to  make  a  purchaser  produce  and  expose  his  title,  and 
lie  would  not  do  it,  unless  the  plaintiff  had  made  some  proof       [  660  3 
towards  falsifying  his  answer.     And  Lord  Talbot,  speaking  of 
the  roles  of  equity,  in  the  case  of  Collet  v.  Ward  (i),  lays  down 
ikis  rule  in  these  broad  and  unequivocal  terms.     ''  One  of  these 
niles  is,  that  a  purchaser  for  a  valuable  consideration  without 
Mice,  having  as  good  title  to  equity  as  any  other  person,  this 
^ourt  will  never  take  any  advantage  from  him,  and  consequently 
citf  migrant  a  discovery  against  him,  of  the  only  equity  he  has 
to  defend  himself  by,  which  if  he  should  be  obliged  to  discover, 

(r)  Perrait  ▼.  BaUard,  35  Car.  2.      S.  C.  lupra,  64f ,  [G$S,  of  thia  edi- 
*«.Ct.7<.  t'ton.— £d.l 

(A)  1  £q.  Ca.  Abr.  S35, 4.  Et  vide         (t;  Ca.  t^mp.  Talb.  08. 
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Atmtmniton*   the  other  party  would  iminediatelj  take  cdvar^age  ^.    Add 

''*'''  *  there  certainly  may  be  cases,  where  a  purchaser,  for  a  valuable! 

consideration,  shall  710/  be  obliged  to  discover  any  thitigf  (whe-* 

ther  incumbrances  that  he  has  got  in  or  any  other  tlii7fg)j  but 

all  advantages  shall  be  left  to  him  to  defend  himself.     Suppose 

two  purchasers,  without  notice,  ^nd  the  second  by  chance  gets 

hold  of  an  old  term,  he  shall  defend  himself  thereby  against  the 

first,  who  stilt  is  as  much  a  purchaser  for  a  valuable  consider" 

ation  as  himself.^    Lord  Hardwicke  emphatically  says^  in  the 

Same  tf  mart'  case  of  Senhouse  v.  Earl  (A),  "  it  is  a  constant^  invariable  rule^ 

mnnoftce.        **  ^^^  ^^^  mortgagee  may  protect  himself  from  the  discovery 

[  661  ]     <'  of  his  title-deeds,  if  he  denies  notice*^  "  As  to  a  jointress,"  he 

says,  **  it  is  otherwise^  where  the  plaintiff  claims  as  heir  at  law 

**  to  the  person  who  made  the  jointure,  and  no  appearance  of 

''  any  settlement,  the  court  will,  upon  the  defendant's  offer  to 

*^  confirm  the  jointure,  oblige  a  production  of  the  deed ;  but^ 

''  as  to  a  mortgagee^  if  |lie  plaintiff  brings  his  bill  to  redeem^ 

^^  ever  so  strotigly,  be  is  not  entitled  to  see  the  mortgagee's  title* 

*'  deeds.     Why  ?    because  a  third  person  may  find  out  a  flaw 

*'  in  them.    It    is    a   first   principle    and    not    to 

''  BE   ARGUED,  it  depends  therefore,  on  the  denial  of 

*^  notice.*' 

Oumtrship^         In  this  opinion  of  Lord  Hardwicke,  we  see  tlie  extent  of 

nothtHg  to  4o    ^^  criticism  suggested  by  Lord  Loughborough,  in  the  case 

^!^P^^*  *^.     under  consideration,  as  to  the  distinction  between  cases  in  which 

ctul  for  ti$  atf • 

«9very.  a  person  shall  be  permitted  to  retain  property  in  which  he  haa 

no  beneficial  interest,  but  which  may  be  of  advantage  to  an* 
other,  and  where  he  shall  not.  If,  in  such  case,  the  claim  of 
the  holder  of  the  deed  be  admitted  and  allowed,  the  deed  shall 
be  produced  for  the  benefit  of  the  party,  who  has  a  right  to  take 
[  662  ]  every  advantage  of  it,  except  as  against  the  claim  of  the  party 
holding  it.  But^  unless  the^claim  of  tlte  person  holding  it  be 
allowed,  if  that  claim  be  consistent  with  conscience,  that  is, 
if  it  be  purchased  for  a  valuable  consideration  without  notice, 
he  shall  not  be  obliged  to  produce  that  which  may  discover  a 
flaw  in  his  title,  though  another  be  the  owner  of  it.  Then,  it  is 
apprehended,  the  actual  ownership  of  the  deed  concealed  haa 
nothing  to  do  with  the  right  to  call  for  its  production  against  a 
person  claiming  as  a  purchaser  without  notice.  Such  a  person 
.has  a  right  to  use  the  advantage  he  has  got  either  defenmety,  or 
offensively,  actively,  or  privatively. 

(k)  2  Ves.  450. 
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questioned. 


And  it  aeeois  tbat  a  court  of  equity  acts  fo  strenuously  in  Nopresumpii<m 
tkis  case,  in  behalf  of  such  a  purchaser,  that  to  rebut  this  plea  ^^^'^VcW. 
tfcfiM^  notice  must  be  made  out  in  proof.    The  court  will  720^ 
fresume  any  thing  against  such  a  purchaser  (/).    Therefore, 
where  teoant  for  life,  sold  as  tenant  in  fee,  and  the  settlement 
was  produced  and  delivered  to  the  purchaser  himself,  yet  the       [  663  ] 
coort  would  not  affect  the  purchaser  with  presumptive  notice, 
but  ffismisted  the  bill. 

But  an  idea  is  started  in  the  judgment  now  under  our  eon*  Tfuapleatntk- 
lideiation,  that  thb  plank  can  only  be  niade  use  of  as  a  shield  ^^^dtfend^^p> 
to  the  actual  possession.  And  the  Chancellor  says,  it  is  difficult  '^.^t-?!?!""*"** 
to  iai^ine  a  case  in  which  it  can  be  used  for  any  other  purpose 
dHn  to  defend  the  actual  possession.  The  Attorney-General 
JO  aij^aing  this  case,  suggested  in  answer  to  this  obserraUon, 
that  in  the  plea  it  was  not  said,  it  was  to  maintain  the  possession. 
The  answer  given  by  the  noble  Judge,  was,  ^  that  if  his  Lord* 
dnp  was  right,  no  such  statement  should  be  found  in  any  plea; 
fiver  ^po/Aest  the  defendant  was  in  possession  of  that  which 
he  sought  to  defend."  But  this  seems  to  be  petitio  principii. 
Aoiere  circle.  But  Lord  Nottingham  considering  the  law  oh 
ftis  sobjecty  in  the  case  of  Basset  v.  Noswortky,  states  tz»o 
pvposes  for  which  this  rule  was  established,  in  analogy  tx>  the 
CQonnoa  law  ia  its  maxims,  which  refer  to  descents,  discoi»- 
teaances,  non-claims,  and  collateral  warranties,  viz.  to  protect 
tbe  possession,  anp  to  strbngthbn  thb  rights  of 
mtCHAgBRs  (tny 

No  case  that  I  have  been  able  to  discover  has  set  any  such  For  any  mort- 
Bnrits  as  those  suggested  by  the  Chancellor,  in  lliis  case  of  ?^^  ^^2?^*^^ 
Strode  v.  Blackburne,  to  this  plea,  ibunded  upon  this  rule  or  fr^^n  discovery 
M*t  principle^  as  it  is  called  by  Lord  Hardwicke  {n\     On  the  dmecnoWf. 
CMtmry,  Lord  Hardwicke  says,  any  mortgagee  may  protect  hxn^ 
tdf  from  the  discovery  of  his  title-deeds,  if  he  denieS'  notice. 
Indeed,  if  any  distinction  were  made  in  the  application  of  this 
niie,  between  -a  mortgagee  in  possession,  and  a  mortgagee  out  of 
possession,  a  singular  inequity  would  be  die  consequence,  and 
^t  without  any  reason  for  it.     For  then  a  mortgagee  in  pos*' 


[  664  ] 


(/)  PhUipf  X.  RjidhiU,  2  Vern.  160. 
[Bit  the  principal  point  in  this  case 
Bcomidered  as  o  vcr-rnled,  by  Daniels 
y'Dnison,  16  Ves.  249,  and  cases 
herein  cited.— JSd.]  Et  yide  Jerrard 
v.Stmideft,  infra,  667,  inwldch  the 
t^nn  lidng  derivative,  involved  pre- 
*<iniptiye  notice  of  the  settlement 
^  which  it  was  created* 

(»)  Vide  supra,  659. 


{h)  9ir  J.  liurlace  ▼.  Cook^  3  Freem. 
24.  [cited  and  aclcnowledged  2  Ven. 
jun.  457.— Ed.]  MUlard*s  case,  ibid. 
43.  Seymour  v.  ^'osworthy,  ibid.  1^8, 
More  V,  Mayhow,  ibid.  175.  5.  C. 
1  Cb.  Ca.  34.  Sharly  v.  fag,  ibid.  6H. 
Meynell  v.  Gwrrawayj  Nels.  Ch.  Rep. 
6.'4.  Heyntan  v.  GomeldoH,  FioclLi  oU 
CwitreU  V,  i}hmningtony  ibid.  ^19. 
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Prtwm*  did' 
non*  ogaintt 
JLord  Raulyn*» 


[  666  ] 


session  would  he  protected  in  his  defective  title,  but  a  mort« 
gagee  out  of  possession  would  be  defeated ;  and  yet  ihere  is 
no  equity  in  favour  of  the  one,  more  than  in  favour  of  the 
other;  for  a  mortgagee  does  not,  in  the  ordinary  course  of 
things,  take  possession  ;  the  nature  of  the  contract  does  not 
require  it ;  it  is  contrary  to  the  intention  of  the  parties  (o).  A 
mortgagee  only  takes  the  legal  estate  as  a  security;  if  it  were 
othetwise,  no  person  would  lend  his  mouey  upon  such  terms* 
A  mortgagee  would  say,  he  would  have  nothing  to  do  with  the 
management  of  the  estate  :  it  is  generally  stipulated  that  the 
mortgagor  shall  retain  possession  tjU  the  mortgage  is  forfeited. 
The  omitting  to  take  possession,  therefore,  does  not  expose  a 
mortgagee  to  the  imputation  either  of  fraud  or  negligence. 
But  a  new  system  must  be  adopted  by  mortgagees,  if  this 
plea  be  thus  qualified,  or  they  must  renounce  the  benefit  of 
this  rule,  which  equity  has  established  to  strengthen  the  rights 
of  purchasers. 

But  it  does  not  rest  merely  upon  the  absence  of  any  such 
allegfition  in  the  plea,  there  are  several  authorities  and  cases 
which  in  fact  decide  the  point  the  other  way.  In  the  case 
of  Brampton  v.  Baker,  in  l671>  stated  in  a  former  part  of 
this  treatise  (p),  we  find  the  very  case  in  terms.  A  mortgage  by 
a  tenant  for  life,  to  one,  who  actually  had  seen  the  deed  of 
settlement,  but  had  been  advised  that  the  tenant  for  life  could 
destroy  the  contingent  remainders,  whereas  in  truth  the  remain- 
ders had  vested,  by  tlie  birth  of  a  son  a  day  or  two  before ; 
but  of  which  the  mortgagee  had  no  notice.  But  the  mort- 
gagee having  got  the  deed  of  settlement,  the  court  would  not 
relieve  against  a  purchaser,  but  dismissed  the  bill.  And  in 
the  case  of  Seybourne  v.  Cliflon  (9),  where  the  plaintiff  and 
defendant  had  each  of  theni  purchased  a  reversion  expectant 
on  the  death  of  tenant  for  life,  (consequently  neither  of  them 
were  in  possession,)  the  plaintiff's  bill  that  he  might  examine 
his  witnesses  to  preserve  their  testimony,  and  might  be  per- 
mitted to  try  his  title  in  the  life-time  of  the  tenant  for  life,  was 
dismissed;  for  as  the  purchaser  was  a  defendant,  the  court 
would  do  nothing  in  it,  and  the  plaintiff  lost  his  land  for 
want  of  examining  his  witnesses  (b)  :    et  vide  Beckwenall  v. 


(0)  Vide  ftupra,  210,  [155,  of  this 
edition.— £d.  J 
(  p)  Supra,  588. 


iq)  Cited    by  Lord    Rawlinsoo, 
t  Vern.  159. 


(R)  The  biU  wAf  unqnestionably  dismissed,  though  Nels.  Ch.  Rep.  l'J5y. 
iccnis  contra.    The  ca^^e  was  uoticed  by  Lord  Eldon,  in  Dursley  v.  Ftlx- 
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Jmdd,  I  V«fn.  354.   S.  L.    And  Lord  Hardwicke,  in  tlie  Argument ««»- 


of  fVilloughby  v.  JVilloughby  (r),  observes,  speaking  of 
severing  a  term  to  attend  the  inheritance  from  the  inheritance^  [  66j  ] 
"  if  such  a  purchaser  (that  is^  a  purchaser  for  a  valuable  con- 
sideration, bon&Jide,  not  affected  with  any  fraud  or  collusion,) 
has  DO  notice  of  a  prior  incumbrance,  and  t^kcs  a  defective 
coovejance  of  an  estate,  and  an  assignment  of  a  term  to  attend 
the  inheritance,  in  this  case  he  shilll  have  the  benefit  of  the 
term  to  protect  his  estate.  And  be  may  either  defend' Ms  pos" 
testion  by  it,  or  he  may  use  it  to  recover  his  possession  at  laWy 
though  his  adversary  has  the  inheritance,  which  makes  me 
(Lord  Hardwicke)  say,  that  this  court  often  disannexes  the  term 
from  the  inheritance.  This  is  the  meaning  when  it  is  said, 
*  that  if  a  man  have  law  and  equity  on  his  side,  he  shall  not 
be  hurt  here'.'' 
The  last  case  I  shall  cite  upon  this  point,  is  that  of  Jerard  v.  P<!/fKrf«»^ 

oi  rt^      f         '      \ '  \        '  TTT     9iatin^  by  «k- 

Sauttden  (s).    Tiie  facts  m  this  case  were,  that  m  ITlly  J*  H.  gwer,  intrchate 
seised  in  fee,  demised  to  G.  for  a  term  of  1000  years,  which  •^^''^^^^^^^^^ 
about  the  year  1730  being  by  mesne  assignments  vested  in  H.,  compeUaMe  to 
nbject  to  a  mortgage  to  B.,  was  purchased  by  C.  J.,  and  by  *"**^*''''" 
indentures  between  the  mortgagee  H.,  C.  J.  and  his  trustees 
some  time  in  the  year  1730,  (the  more  particular  date  whereof 
Ae  plaintiff  had  not  been  able  to  discover,  as  such  deed  was       [  668  J 
10  the  custody  of  the  defendant,)  the  premises  were  assigned  for 
Ae  remainder  of  the  term  in  trust  for  C.  3»for  life,  remainder 
to  T.  J.  and  S.  his  wife,  for  the  lives  of  them  and  the  survivor, 
nemaioder  for  all  and  every  the  children  of  their  bodies,  &c. 
with  divers  remainders  over.     C.  J.  held  till  his  death  in  1749f 
tbeo  T.J.  entered  and  held  till  his  deadi  about  fifteen  years 
before.     His  wife  died  in  his  life,  and  the  plaintiff  as  their  only 
wrviving  child  entered,     llie  defendant,  under  colour  of  some 
mortgage  from  T.  J .,  had  got  in  his  possession  tlie  settlement 
of  1730,  and  other  title  deeds,  and  had  filed  a  bill  of  fore- 
closure and  brought  two  ejectments.     The  bill  charged  notice 
of  the  settlement  and  its  contents  on  the  defendant,  and  other 
special  circumstances,  and  prayed  that   the  defendant   might 
answer,  and  produce  the  settlement  and  all  other  title  deeds,  &c. 
and  an  injunction  from  proceeding  at  law.    The  defendant 
pleaded  a  mortgage  without  notice  actual  or  constructive ;  which 

(r)  Supra,  493.  («)  2  Vcs.  jun.  454. 

i 


kvdiiigef  6  Ws.  263,  who  read  a  manuscript  note  of  it,  snpplicd  him  by 
Mr.  lIoUiAt,  from  which  Lord  Eldou  said,  it  appeared  that  tiie  cas>e 
auio«iited4o  90  decisioo  at  all. 
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Mimed* 


plea  had  been  over-ruled  on  a  former  heariogi  becaiiee  tbe  fiicta 
from  which  notice  was  inferred,  were  not  denied.  An  answer 
was  then  put  in^  to  which  a  great  number  of  exceptions  were 
taken.  Tbe  point  came  before  the  court,  on  exceptions  to  the 
[  669  ]  Master's  report  upon  the  exceptious  to  the  answer.  L^rd 
Loughboroughi  Chancellor,  after  stating  that  Lord  Nottingham 
had  laid  it  down,  **  that  agaimi  a  purchaser  for  a  vahiable 
cofiiideration,  the  Court  of  Chancery  had  nojuriidiction;  and 
that  Fa^s  case  was  determined  by  him  :  That  the  defendant  in 
that  case  had  picked  up  from  the  conveyancer's  table  the  deed 
that  affected  his  title ;  and  though  be  got  it  in  that  manner^ 
.liord  Nottingham  would  not  oblige  him  to  set  it  forth.  I/>r4 
Xx>ughborough  said,  a  case  that  occurred  to  his  recollection  pror 
dnced  many  points,  it  was  Basset  v.  Nosworihy  (<).  His  Lord-? 
ship  said,  the  book  did  not  state  it  amiss,  and  he  cited  the 
passage  before-mentioned.  His  Lordship  said,  he  was  pera 
fectly  satisfied  upon  the  general  reasoning,  that  court  would 
never  extend  its  jurisdiction  to  compel  a  purchaser,  who  had 
£uUy  and  in  the  most  precise  terms,  denied  all  the  circumstances 
mentioned,  as  circumstances  from  which  notice  night  be  io-r 
ferred,  to  go  on  to  make  aforther  answer  as  to  all  the  circum- 
stances of  the  case,  that  were  to  bht  and  rip  up  his  title.  To 
do  so  would  be  to  act  against  the  known  established  principles 
of  that  court.  His  Lordship  thought  it  had  been-decided,  thai 
against  a  purchaser  for  valuable  consideration  without  notice, 
that  court  would  not  take  the  least  ^ep  imaginable.  His  Lordr 
ship  said,  he  believed  it  was  decided,  that  you  cannot  even  hav^ 
a  bill  to  perpetuate  testimony  against  him.  He  was  pretty  sure,  it 
uotneliT^a-'  ^^^  determined,  that  no  advantage  should  be  taken  from  him 
pehuue  testi'  («#  (J^^  court.  The  doctrine  as  to  the  jurisdiction  of  that  court 
)am*  wa>  il^  •  you  cannot  attach  upon  the  conscience  of  tbe  party 

any  demand  whatever j  where  he  stands  as  a  purchaser  having 

paid  his  money f  and  denies  all  notice  of  the  circumstances- set 

up  by  the  bill.    And  his  liordship  allowed  the  exceptions  tp 

the  report. 

PMfMitM  XT'        The  manner  also  in  which  this  defence  is  used,  shews  that 

^f^^rchue    ^  possession  has  nothing  to  do  with  it.     For  the  defendant  denies 

wUk»ut  ngtke,    notice,  which  denial  of  notice  must  be  by  way  of  answer,  which 

answer  must  meet  the  allegations  of  the  bill,  and  the  plea  is 
founded  on  the  answer,  and  alleges  seisin  and  possession,  {not 
in  the  purchaser),  but  in  the  person  from  whom  the  purchase  is 
made.    Tlierefore  if  tbe  bill  alleges  that  the  defendant  had 


[670] 


Vot  Uatt  Hep 
taken  ugainai 
purchaser  for 
vatue  without 


{t)  Vide  supra;  637. 
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notice  at  or  before  his  takins:  the  convevance,  the  answer  must  Atgumint  ^n^ 
itay  the  fact  as  stated ;  viz,  that  the  defendant  had  notice  before 
that  time:  vide  More  v.  Mayhem,  1  Ch.  Ca.  34.  S.  C.  [  671  ] 
fiFreem.  175.  Anon.  2  Ch.Ca.  I6l,  el  Trevanian  v.  Mosse, 
}  Vera.  246.  Now  it  appears  to  tne  to  follow  of  course, 
that  if,  an  instant  after  the  mopey  paid  and  conveyance  made, 
the  defendant  had  notice  (f .  e.  before  he  could  possibly  have  ac- 
tual possession,  unless  the  deeds  were  executed  on  the  lands, 
which  is  rarely  the  case)  the  purchaser  might  the  next  moment  put 
in  this  plea  to  a  bill  by  a  prior  purchaser  to  discover  title  deeds. 

The  Chancellor,  in  the  principal  case,  puts  two  instances  to  When  morh 
iHostrate  the  grounds  upon  which  his  decision  is  founded*    1'he  ^l^'J^j'^f  ^ 
first,  if  I  understand  it,  is  the  case  of  the  mortgage  of  an  estate  boundoHeM  of 
partly  settled  and  partly  unsettled,  the  boundaries  of  which  had  gftge4. 
been  confounded  during  the  possession  of  the  owner.     In  such 
case,  his  Lordship  observes,  this  plea  cotUd  not  be  carried  to 
the  extent    the   defendant    supposed.    The  observation    that 
presents  itself  on  this  instance  is,  that  if  the  mortgagee  un- 
derstood be  was  taking  a  mortgage  of  settled  and  unsettled 
estates,. his  Lordship's  conclusion  is  strictly  correct,  this  plea 
irould  not  protect  the  mortgagee  from  setting  out  the  boun-      [  6^2  J 
dines.    But  if  the  mortgagee  had  not  notice  that  part  of  the 
^te  was  in  settlement,  the  instance  put  involves  merely  the 
present  question  on  another  case  similar  in  its  nature,  and  sub« 
ject  to  be  decided  on  the  same  principles. 

A  case  nearly  similar  occurs  in  the  books,  which,  in  the  in-  Pureh(uer  not 
stance  of  a  purchaser  without  notice,  militates  the  other  way  :  ^ovcr  to  crc 
I  allude  to  the  case  of  SnellingY.  Squib  (v),  vfhere  A.  had  a  dUarwhatUaa$ 

•    1  .«-*..  t    -  f  1  r-t  ^*  subject  to 

jadgmeiit  agamst  B.  of  1200c.  for  payment  of  500/.  C  pur-  hUjudpnenL 
dttsed  of  B.  for  a  valuable  consideration  without  notice.  A. 
sued  C.  to  discover  lands  subject,  8cc.  that  he  might  extend 
them,  not  knowing  the  place  nor  who  were  the  tenants.  C. 
pleaded  bis  purchase  for  a  valuable  consideration  without  no- 
tice. The  Lord  Chancellor  allowed  the  plea ;  for  such  purr 
chaser  should  not  be  hurt  in  Chancery  against  the  plea,  and 
therefore.  C.  should  not  be  obliged  to  discover  what  lands  were 
liable.  And  the  reporter  says,  *^  It  was  much  debated  and  ob- 
jected that  a  judgment  binds  the  land  whoever  had  it.'*  And 
the  plaintiflf 's  bill  was  not  to  have  a  decree  for  his  debt^  or  to 
have  the  land,  but  to  discover  the  same  whereby  at  law  he  might 
Recover  his  debt. 

(«)  SneUing  ▼.  Squih,  S3  6i  53  Car.  2.  9  Cfa.  Ca.  47, 
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[  673  ]  The  second  case  put  by  Lord  Lougliborough  is  an  instance 
^^^^T^  of  personal  chattels  pledged  by  a  person,  not  the  owner,  but 
rupi  between  who  had  a  qualified  interest  therein.  This  ca9e  is  distinguisb- 
^s^  tu^  ^^'®  ^'^^^  ^'^^  principal  case,  in  as  much  as  value  paid  gives  no 
notobUgedto  title  to  such  property,  unless  it  be  transferred  in  market  overt ; 
tr^^dske'reuily  consequently,  unless  the  transfer  be  made  in  market  overt,  the 
bmtffhtj  if  at  holder  is  no  purchaser.  But  if  the  purchase  was  regularly 
notice  of  bank-  made,  the  case  of  Abery  v.  Williams  (u),  seems  to  warrant  a 
mftetf.  contrary  conclusion  upon  the  facts  stated,  than  that  which  is 

drawn  from  similar  ones  in  the  j  udgment  in  Strode  V.  Blacks 
burne.     In  the  case  to  which  allusion  is  now  made,  the  bill  set 
forth,  that  A.  being  indebted  to  the  plaintiffs  and  others,  a  com- 
mission of  bankruptcy  issued  against  hiai  the  l6th  of  Novem- 
ber, 1 780,  and  that  several  suits  of  tapestry  of  his  were  in  the 
defendant's  hands,  which  the  commissioners  had  assigned  to  the 
plaintiffs  for  the  benefit  of  his  creditors,  and  that  they  ought 
to  have  an  account  thereof;  but  that  the  defendant  pretended 
they  were  pawned  or  sold  to  him  by  the  bankrupt  without  any 
trust ;  whereas  it  was  on  a  trust,  and  done  to  conceal  them,  and 
[  674  ]      so  prayed  a  discovery  and  relief.    The  defendant  pleaded  that 
neither  he  nor  any  in  trust  for  him  had,  nor  ever  had,  any  good* 
belonging  to  the  bankrupt,  but  what  the  defendant  bought  bond 
Jide  for  a  fuU  value  in  money  really  paid  by  the  defendant  to 
the  bankrupt,  or  his  order^  before  any  commission  was  sued 
out  against  him,  and  before  the  defendant  had  any  notice  that 
he  was  a  bankrupt,  or  had  done  any  act  of  bankruptcy,  and  with- 
out any  trust  or  condition,  other  than  that  the  defendant  by  parol 
did  declare,  that  if  the  bankrupt  paid  the  money  paid  him  by 
the  defendant,  and  interest  for  the  same,  at  the  time  agreed  on, 
and  then  past,  that  then  the  defendant  would  re-deliver  the  goods 
to  him ;  and  averred  that  the  bankrupt  failed  to  pay  the  money, 
or  any  part  of  it,  at  the  time  agreed  on.    And  that  the  bank- 
rupt, two  years  since,  agreed  that  the  same  should  be  sold  by 
J.  S.,  and  that  by  the  money  so  to  be  raised,  the  defendant 
should  be  paid  his  money  with  interest,  and  the  surplus  to  the 
bankrupt ;  and  averred  that  the  money  raised  by  sale  was  9GOL 
short  of  what  the  bankrupt  owed  him,  and  which  £00/.  was 
stUI  due.     And  that  the  19th  of  October,  1680,  the  defendant 
gave  the  bankrupt  a  general  release  to  that  time  ;  and  that  the 
defendant  had  no  dealings  with  him  since.    And  the  defendant 

(ti)  1  Vern.  ?7.  [and  if  two  months  milly's  act,  46  Geo*  3.  c.  135,  con- 
have  elapsed  snnce  tlie  pnrcliase,  and  sidered  more  at  large  in  a  former 
no  comniissioii  issned,  tUe  purchn^^er  note,  see  ante,  694,  of  thu  editioMi 
fvjil  be  8af(&  under  Sir  Samad  Vio-  note  (R).— £(f.]. 
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farther  pleaded,  that  he  had  been  examined  by  the  commission-  Arjrumeni  wm* 
?rs,  as  far  as  by  law  he  was  obliged  ;  arwl  insisted,  that  being  a  ""****• 
purchaser  so  as  afonesaid,  he  ought  not  to  be  put  to  answer,  to       [  675  ] 
subject  himself  to  an  action,  which  the  bill  aimed  at,  by  pressing 
a  discovery  of  what  goods  of  the  bankrupt  came  to  the  defend- 
ant's hands.     The  Lord  Chancellor  allowed  the  plea,  and  said 
the  law  was  hard  against  tradesmen  that  dealt  with  bankrupts 
before  notice ;  and  the  assignees  ought  not  to  be  assisted  in 
eqmty  in  any  such  case. 

And  in  the  case  of  Wagstaff  v.  Read(x),  which  arose  on  a  But  on  su§^gi$. 
bill  for  a  discovery  against  one  who  had   purchased  goods  of  chase  at^imder 
another,  against  whoni  a  commission  of  bankruptcy  had  after-  vnlae,  discoverff 
wards  issued,  and  who  was  said  to  have  purchased  them  under  terms, 
their  value.     The  Lord  Keeper  inclined  to  make  the  defendant 
discover  v^faat  goods  he  had  had,  ,and  at  what  price.     But  the 
defendant's  counsel  objecting  that  this  would  destroy  and  pre-* 
jiidice  the  purchaser,  though  he  paid  the  full  value;    for  if  he 
discovered  what  he  paid,  the  commissioners  would  assign  the 
noney,  and  so  the  court  should  be  instrumental  to  wound  the 
purchaser.     If  the  plaintiff  could  help  himself  at  law,  by  the  aid 
of  the  statute  of  bankrupts,  he  might,  and  the  court  would  nut       [  676  ] 
biuder  him,  but  not  aid  him  there.    The  Lord  Keeper  ordered, 
that  the  defendant  should  answer  what  ^nd  how  much  he  paid, 
so  as  the  plaintiff  did  consent  to  take  no  advantage  of  the  dis- 
covery, but  in   that  court  and  not  at  I^w,  which  the  plaintiff 
consented  to  by  his  counsel,  and  was  to  subscribe  his  consent 
with  the  register,  and  then  the  defendant  \\as  to  answer. 

So  (y),  where  a  bill  was  to  discover  whether  a  lease  made  in  puu  tf  pur- 
Queen   Elizabeth's  time  for    nienty-nine  years,  in    trust    for  '^^yl^^^ ^^t. 
Pr.  L.,  to  commence  after  the  estates  then  in  being  were  de-  DiK<m(ry  not 
termined,  was  not  effluxed  in  point  of  time,  and  charged,  it  ^'^^" 
would  so  appear  by  deeds  and  writings  in  the  hands  of  the  de- 
fendant, the  assignee  of  the  lease,  and  that  he  knew  the  lease 
was  expired,  but  refused  to  discover.     The  defendant  pleaded 
the  lease,  and  that  he  was  informed,  that  in  seventy-seveuy  when 
he  purchased,  there  vierejjfty'seven  years  to  come  in  the  lease, 
and  therefore  gave  after  nineteen  years  purchase  for  it,  and ' 
consequently  ought    not  to   make   any  discovery  to  impeach 
or  weaken  his  title.      And    the  plea  vias  allowed,  and  a  de- 
Ipurrer  also.  [  "77  J 

I  have  now  gone  through  the  argument,  and,  with  great  de-  Jrgumfnt 

ference  to  its  illustrious  author;  I  cannot  but  submit  it  as  my  ^^Blacklmm 

concluded. 
(jc)  t  Cb.  Ca.  Xo6.  (y)  Bishop  rf  Worcester  v.  Patket,  5  Vera.  255. 


652 


CAP.  XIV. 


OF    NOTICS 


opinion,  that  From  the  aqthorities  extent  upon  the  subject,  it 
appears  that  the  law  is  to  be  found  in  the  judgment  on  the 
case  of  Jerard  v,  Saunders,  iind  not  in  that  of  Strode  v, 
Blackburn  (c). 


Afitkm^s  douhii      (C)  Tlie  learned  aatiior's  conqlasipn  has  since  been  Ailly  confinned  by 
fCtU/ovn4td,       the  present  Lord  Chancellor,  in  the  case  of  hValwun  v.  Lety  9  Ves.  24^ 

vrbich  was  in  circumstances  precisely  similar  to  thai  of  ^rode  v.  BUuldmm. 
A  tenant  for  life,  aUesini^  himself  to  be  seised  in  fee,  and  being  in  actuai 
possession  of  the  premises  and  of  the  title  deeds  relating  thereto,  as  ap- 
parent owner  thereof,  executed  the  several  mortgages  under  wfaicli  the 
defendant  Lee  claimed,  and  delivered  to  the  mortgagees  the  tiUe  deeds 
appertaining  to  the  premises,  which  were  then  in  the  possession  of  the 
defendant  (who  was  an  assignee  of  the  mortgages).  The  tenant  for  lite 
dying,  his  son,  who  was  tenant  in  tail  expectant  on  his  father's  decease, 
under  his  fatlier*s  marriage  settlement,  took  possession  of  the  estate,  anj 
filed  a  bill  for  discovery  and  delivery  of  the  title  deeds.  To  which  the  de- 
fendant pleaded,  that  he  was  a  purchaser  for  valuable  consideration  with- 
out notice  of  the  settlement ;  and  contended,  that  previously  to  the  case  of 
Strode  v.  Blacklium,  the  circumstance  of  possession  was  never  considered 
as  making  any  difference  as  to  the  right  of  the  purchaser,  and  eonld  not 
be  the  criterion  ;  for  where  was  the  distinction  between  a  purchaser  in  pos» 
session,  and  one,  who  by  the  deeds  in  his  custody,  had  the  means  of  ob- 
taining possession  ?  In  gejicral,  a  mortgagee  did  not  take  possession  ;  nor 
was  that  the  object  according  to  the  nature  of  his  contract*  It  could  not 
therefore  be  necessary  to  give  him  the  protection  of  a  purchaser.  All  the 
puthorities,  except  Strode  v.  Blackburn^  were  in  favour  of  the  defendant  ; 
uniformly  holding,  that  against  a  purchaser  for  valuable  consideration  with- 
out notice,  there  was  no  jurisdiction.  [This  proposition,  however,  has 
never  been  fully  acknowledged.]  There  was  no  claim  upon  bis  conscience. 
Lord  Rosslyn  himself,  in  Jerrard  v.  Saunders,  would  not  take  the  distinc- 
tion upon  tlie  possession  for  tlie  first  time  attempted  in  Strode  v.  Blackburn  3 
and  it  was  conceded,  on  tlie  part  of  the  plaintiffs,  that  certainly  it  «a» 
immaterial  whether  the  purchaser  were,  in  or  out  of  possession :  but  it  must 
'  appear  upon  the  record  that  he  was  entitled  to  the  possession ;  whether  he 
was  in  possession,  or  had  deeds  that  would  entitle  him  to  the  possession, 
was  immaterial :  but  in  all  those  cases  the  purchaser  had  a  right  to  take  the 
possession.  If  the  defendant  could  state  that  there  was  an  outstandinf* 
term,  certainly  he  might  protect  himself;  for  by  that  he  could  get  posses- 
sion. But,  as  the  case  stood,  he  neither  had  the  possession  nor  the  meana 
of  procuring  it.  Would  the  cOurt  then  permit  him  to  keep  the  deeds  for 
the  single  purpose  of  extortion  ? 

Tlic  Lord  Cliancf  llor  said  he  could  not  help  entertaining  doubt,  whether 
the  decision,  which  was  brought  in  question  unoo  this  plea  [namely,  that  of 
Strode  v.  Blackburn],  stood  upon  right  principles.  It  was  impossible,  if 
that' case  were  right,  that  a  mortgage  could  be  taken  without  taking  pos- 
session. It  was  assuming  the  question  to  suppose,  that  all  those  deeds 
could  be  of  no  value  or  consequence  to  the  defendant  [Blackburn].  There 
was  the  obvious  instance,  Uiat  there  might  be  an  old  satisfied  term ;  an 
assignment  of  which  tlie  defendant  might  procure,  and  maintain  an  eject* 
ment.  Certainly  it  was  not  like  the  case  of  a  claim  to  hold  the  deeds  as 
mere  chattels.  They  were  held  as  matter  of  title.  As  the  case  of  the  box 
of  jewels  was  put, — Lord  Eldoii  had  difficulty  in  assenting  to  it ;  for  it  was 
assuming  the  question.  It  was  very  unlike  the  case  of  a  carrier  or  bailee,' 
who  have  no  power  of  disposal ;  that  is,  to  do  what  they  please  with  the 
subject.  The  passage  towards  the  end  of  the  judgment  [in  the  case  of 
Strode  y.  Blackburn],  as  to  a  satisfied  t«'rm,  was  inconsistent  with  tlie  esta- 
blished doctrine, — that  if  a  purchaser  can  get  in  a  satisfied  term,  he  may 
make  use  of  it;  and  this  court  will  not  prevent  him.  It  probably  alluded 
to  the  doctrine  of  courts  of  law  tlien  got  rid  of,  as  to  satisfied  terms;  which 
|!crtainly  went  to  shake  all  titles.  [Thuf,  perhaps  was  in  allusion  to  his  Lord- 
ship's doubt  in  Eransv,  Bicknell,  6  Ves.  184;  but  it  is  questionable  whether 
(hat  doubt  is  well  founded,  so^  antca,  498,  of  th\^  edition,  in  notia*] 


'Supported  by 
fjn'd  Eldon% 


IKXPRKSS    AND    1mI>L1ED.  (>^ 

Where  a  mortgagee  {z),  after  notice  of  a  subsequent  mort-*  Morigagee 
g^ge,  joined  with  the  mortgagor  m  sale  of  the  lands  to  a  ^'^^t^^^ 

mortgage* 
(i)  Bentham  v.  Htnneourt,  Pre.  Ch.  SO. 


The  importance  tff  this  oiiestioii,  contiiiaed  Lord  Eldon,  was  very  great ;   Plea  thoM 
m  the  case  before  him  the  mortgacor  was  in  posse sston  of  the  estate;   arfr,  that  vem^ 
which  was  prtM^  faeie  evidence,  that  he  was  owner  of  the  fee-simple.    He   dor  or  morU 
was  in  possession  of  docnments,  which  wonld  prove  him  to  be  tenant  in  fee.  gagor  was 
The  mortgagee,  who  without  doubt  was  a  purchaser  for  valuable  consider-   owner,  or  pre' 
atioo,  stood  in  circomstances,  that  enabled  the  defendant  Lee  to  aver  every   tended  owner, 
propQsitiDn  necessary  to  the  plea,  of  a  purchase  for  valuable  consideration    tmd  that  he  wa» 
witfaoot  notice,  seeking  to  shut  out  the  discovery:  vis.  that  tlie  vendor  or  in  poMesmoa,--* 
mortgagor  was  the  owner  or  pretended  ovmer ;  and  (Which  Lord  Eldon    %ot  ikat  par- 
conceii^  nanst  be  averred,)  that  the  mortgagor  wa^in  possession.    It  was   ckaiur  wa$* 
■ever  held  necessary  to  aver  in  the  plea  that  the  purchaser  was  put  in 
pOMCttion,    Lord  Eldon  knew  of  no  such  case.    Lord  Konlyn  upon  (hat 
mid,  it  sfaonld  taot  be  averred ;  for,  ex  k^poiheH,  the  plea  presumed  it.  Lord 
EMon  doabted  that ;  ibr  what  was  necessary  to  the  plea  of  purchase  foir 
vahaUe  consideration,  as  in  the  case  of  every  other  plea,  must  be  averred; 
and  it  wonld  go  this  length,  that  it  was  not  necessary  to  aver,  that  the 
vendor  was  in  possession;  for  if  the  plea  wonld  not  do,  unless  he  were  in 
possession,  the  same  doctrine  would  equally  authorise  the  omission  of  the 
Act,  diat  the  purchaser  took  possession,  if  it  was  necessary  that  he  should 
fio  M.    With  respect  to  this  particular  species  of  purchaser,  a  mortgagee, 
it  was  also  to  be  remembered,  that  the  possession  did  not  in  the  nature  of 
the  thing  ordinarily  accompany  the  transaction;  and  the  fkct  that  the. 
mortgagor  remained  in  the  possession,  in  one  sense  did  not  amount  to  an 
assertion^  tint  the  mort<;[agee  was  out  of  possession  ;  and  it  was  admitted^ 
tkat  during  the  life  of  the  mortgagor,  while  the  mortgagee  had  the  legal  as 
well  as  the  equitable  right,  the  mortgagee  was  to  he  considered  in  pos- 
session.   And  if  in  any  case  the  mortgagee  is  to  be  taken  as  out  of  pos- 
BPidon,  that  might  be  occasioned  not  by  any  species  of  negligence,  in  not 
tiklng  actual  possession  originally  according  to  his  title,  but  by  the  defect 
arisiag  out  of  the  nature  of  the  titie  he  had  the  misfortune  to  take.    It 
vas  of  nec^essity  then,  that  this  court  should  hold  as  against  a  purchaser 
for  vahmble  consideration  without  notice,  that  if  the  possession  of  the 
estate  has  been  got  from  him,  the  possession  of  the  deeds  shall  be  taken 
oat  of  his  hands  by  this  court,  and  thrown  in  to  the  person,  who  has  got 
from  him  the  possession  of  the  estate  ?  And  was  it  not  worth  consideration, 
whether  the  very  principle  of  this  plea  were  not  this :  "'  I  have  honestly  and 
hooA  jide  paid  for  the  esmte,  in  order  to  make  myself  the  owner  of  it ;  and 
you  diaU  have.no  information  from  me  as  to  the  perfection  or  imperfection 
of  my  title,  until  you  deliver  me  from  the  peril,  in  which  you  state  I  have 
placed  myself  in  the  article  of  purchasing  bonk  fide:*    Lord  Eldon  cod- 
daded  by  saying,  that  he  felt  the  case  to  be  of  great  importance,  with 
rrference  to  the  transactions  of  the  world,  (especially  if  he  stiould  be  com- 
pelled to  infringe  upon  an  anthority,  to  which  he  looked  with  great  respect, 
Imt  which  at  that  moment  he  could  not  think  consistent  with  the  doctrinie 
of  the  eoort,  as  to  a  purchaser  for  valuable  consideration  without  notice,) 
and  therefore  he  tiiooght  he  should  be  obliged  to  take  further  time  to  con- 
side r,  which  his  Lordship  took  accordmgly. 

The  plea  having  stood  a  considerable  time  for  judgment,  wa^  allowed,    plem  rf  pdft* 
Thus  placing  it  beyond  donbt,  that  In  a  plea  of  purchase  for  valuable  cod-    ekau  for  ca- 
sideration  without  notice,  it  is  not  necessary  that  the  plea  should  aver  that   Wa.ble  eonnde* 
the  purchaser  vras  put  in  possession.    But  the  plea  should  aver  that  the   rolum  wUha^ 
vemUr  vras  seised  in  fee  or  pretended  to  be  so  seised,  and  tliat  he  w^  in   notice,  mast 
possession  (if  the  conveyance  purport  to  be  an  immediate  transfer  of  the    uwr  poeoeeeion 
pomtmoa,)  at  the  time  when  the  vendor  executed  the  pnrchaae-deed.    in  vendor,  eon* 
Tretankm  ▼.  Moase,  1  Vem.  246.    Storey  v.  ^tadior,  2  Atk«  650.    Head  v.    ^eyanee,  and   . 
EgerUm,  3P.  Wms.  281.    fValwp^  y.  Lee,  9Ves.  St.    Attorney-General  r.   eonoidenti^^ 
Baekkmue,  17  ibid.  291,  and  Reds.  Tr.  PI.  215^2d.  edit.    And  this  possession   mtd  deny  noHoi 
will   be  satisfied  by  the  possession  of  the  Vendor's  tebant.     DanUU  t.    andfrmd^ 
DoBtoon,  16  Ves.  252 ;  S,  C.  17  ibid.  433.    Where  the  purchase  is  of  a 
reversionary  estate,  of  which  the  possesion  cannot  consequently  be  im* 
awdiatlfly  had,  the  plea  muit  set  out  how  the  person  from  whom  the  title 
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stranger,  it  was  resoWed,  that  the  money  received  by  eitbef^ 
for    the   purchase,    should   sink    io  much   of  the  mor^agd 
^  money. 


Purchaser^ 
what  and  who* 


Of  molding 


i»  deduced  beramc!  entitled.  Hvghea  v.  Garih^  t  Eden,  168 ;  S,  C.  Amb. 
421.  And  the  pleu  niuHt  aver  an  actual  conveyance,  and  not  mere  articled 
or  an  asreenient  to  convey,  Hradlifn  y.  Ord,  1  Atk.  571,  Fitzgerald  ▼. 
Fauconbridge^  Fitzgib.  X07,  Hnrt  v.  MiddUhurst^  3  Atk.  371,  Head  r. 
EgertoH,  ubi  supra,  and  Beatnxffv.  Smiih,  1  Kq.  Ca.  Abr.  357,  pi.  11 ;  and 
as  a  mere  volunteer  is  not  clothed  with  the  character  of  a  purchaser 
and  c4innot  protect  himself  by  a  plea  of  this  kind,  (see  ^  Atk.  241,)  it  is 
also  necessary  that  the  plea  should  aver  tlie  consideration  and  actual  pay- 
ment of  it.  In  one  instance,  a  plea  averring  that  the  money  was  paid,  or 
Was  bonA  fide  secured  to  be  paid,  was  over-ruled,  Hardingham  v.  NiehoUs^ 
3  Atk.  304 ;  and  in  another,  a  plea  averring  that  the  porchase-money  wat 
paid  and  secured,  but  not  setting  forth  the  amount  of  the  purchase-money 
nor  to  whom  paid,  wak  over-ruled,  CauireU  v.  Mannuiglony  Finch,  919.  So 
we  have  seen  the  plea  of  purchase  for  valnahle  consideration,  must  deny 
notice  of  the  plaintiiTs  title  oir  claim,  (Anon.  2  Vent.  364,  2d  case),  previous 
to  the  execution  of  the  deeds  and  payment  of  the  money,  Moore  v.  Ma^kot^f 
1  Ch.Ca.  34,  Harwood  v.  Tooke,  MS.  2Madd.  Ch.  3«S,  otherwise  it  wiU 
not  be  a  complete  eqnitable  bar ;  for  if  a  person  had  notice  of  the  title 
though  he  paid  value  for  it  he  would  not  be,  in  the  language  of  C.  B.  Gil- 
bert, ^  a  conseionable  purchaser"  et  vide  Harrison  v.  Southcote,  l  Atk.  .538. 
Storey  v.  mndsor,  2  ibid.  630.  Toumskend  v.  Ash,  3  ibid.  237,  238.  8.  C* 
3  P.  Wnis.  307.  Saunders  v.  Dehew,  2  Vern.  271.  Blades  v.  Blades,  1  Eq.  Ca. 
Abr.  .SA8.  Mansell  v.  Mansell,  2  P.  Wms.  681.  S.  C.  Ca.  Temp.  Talb.  260. 
Fraud  must  also  be  denied  generally  by  way  of  averment  in  the  plea, 
otherwise  the  fact  of  notice  or  of  fraud  would  not  be  put  in  issue,  and  the 
plea  would  not  in  itself  constitute  a  complete  bar.    Harris  v.  Ingledew^ 

3  P.  Wms.  91.  Kedes.  Tr.  on  Plead.  195.  3d.  edit  Coop,  on  Plead.  283. 
Bnt  if  notice  or  fraud  thus  put  In  issue  be  proved  by  the  plaintiff,  it  will 
effectually  open  the  pica  on  the  hearing  of  the  cause,  though  where  the 
evidence  of  notice  is  loose,  the  court  will  not,  it  seems,  act  upon  it.  2  Ball 
&  Bea.  301.  Thus  the  recital  in  a  deed  of  a  fact,  which  may  or  may  not, 
according  to  circumstances,  be  iield  in  a  court  of  equity  to  amonnt  to  4 
fraud,  will  not,  it  seems,  affect  a  purchaser  for  valuable  consideration  deny- 
ing actual  notice  of  fraud.  Kenny  v.  Brown^  3  Ridgw.  P.  C.  512,  and  see 
17  Ves.  293.  If,  however,  the  plaintiff  reply  to  a  plea  which  has  omitted 
to  deny  notice,  that  will  cure  the  defect;  3  P.  Wms.  94,  95.  2  Ball  &  Bea. 
20^,  et  vide  antea,  553,  of  this  edit,  note  (U).  And  it  is  observable,  that 
if  particular  instances  of  notice  or  circumstances  of  fraud  are  charged,  tlie 
facts  from  which  they  are  inferred,  must  also  be  denied  as  specially  and 
particularly  as  charged,  ilfedtr  v.  Birt^  Gilb.  Eq.  Ca.  185.  Radford  v. 
Wilson^  3  Atk.  8i5j   and  see  Jerrard  \,  Saunders^  2  Ves.  Jan.  187.    S.  C. 

4  Bro.  C.  C.  322. 

Mortgagees,  lessees,  and  persons  taking  undei^  a  marriage  settlement, 
are  purchasers  to  whom  the  plea  nndir  consideration  is  available.  fVoUtyn 
V.  Lee^  ubi  supra.  Banbury  v.  Biseoe,  2  Ch.  Ca.  42.  Ashton  y.  Bretlandy 
9  Mod.  59.  17  Ves.  293.  Matthews  v.  Jones^  2  Anstr.  506,  et  vide  2  Sch.  & 
Lef.  147.  Finch,  9.  8  Bro.  P.  C.  291.  Toml.  ed.  Pre.  in  Ch.  .591.  A  pur- 
chaser is  defined  by  the  editor  of  the  first  volume  of  the  Abridgment  of 
Cases  in  Equity,  to  be  *'  a  person,  who  innocently,  without  fraud  or  sur- 
prise, for  valuable  consideration,  acquires  a  right  or  interest*'  p.  353;  and 
Lord  C.  Manners  observes,  **  I  have  always  thought,  that  he  who  has  the 
best  right  to  call  for  the  le^al  estate,  is  entitled  to  this  defence."  Medlicott 
V.  0*Donald,  i  Ball  &  Hea.  171.  But  this  must  be  understood  as  spoken 
of  the  best  right  tn  foro  conseienticBf  as  every  plea  of  this  kind  appears  to 
admit,  that  the  defendant  has  no  legal  title,  per  Lord  Eldon,  9  Ves.  33.  4. 
And  it  should  be  observed,  that  though  a  purchaser  for  valuable  consider- 
ation without  notice,  is  highly -favoured  in  equity,  yet,  in  some  cases,  the 
court  will  assi^st  araiost  him  if  it  be  in  furtherance  of  justice.  Durstey  v. 
Fitzhardivge,  6  Ves.  251.  Mitf.  Tr.  on  PI.  (3d  edit)  226.  Coop,  on  Plead. 
288.  Beanies*s  Elem.  Plea'*.  243.  Notice  may  be  denied  by  either  plea 
oi'  answer,  Coke  v.  fVilcocks,  Mose.  73.  '^f  denitd  by  answer,  all  diffi* 
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A  parchaset  for  a  valuable  consideration  shall  hold  (a%  or   Voluntary  sh-- 
take  place  against  a  prior  voluntary  settlement/ though  he  hath  binding  on  pur^ 
express  notice  thereof  at  the  time  of  his  purchase ;  such  Tolun«  ^^f^,  fw» 
taiy  settlement  being  made  void,  against  a  purchaser,  with  or 
without  notice,  by  the  27th  Eliz.  c.  4.    Therefore,  if  a  man 
make  a  voluntary  deed,  and   then  a  mortgage  of  the   same 
lands,    the    first   deed    is    fraudulent,   as    against   the   mort-       t  "'®  J 
gagee  (d). 

(<)  Tonfdnn  ▼.  Ennis,  1  Eq.  Ccu      infra.    [711.     SSaunden    ▼.  Dehtw, 
Abr.  S34,  pi.  6.     Cowp.  280.  711.      2  Vern.  f7X.— JEd.] 
(kriiner  v.  PahUer,  Sel.  Cli.  Ca.  65. 


ctlties  10  respect  of  the  plea  will  be  aToided.  And  it  is  observable,  that 
the  general  proposition,  tliat  if  a  defendant  answer,  he  must  answer  fnlly^ 
las,  for  one  or  its  excepted  cases,  that  of  a  purchaser  for  valuable  con- 
lideration  without  notice.  Stephens  v.  GaitZe,  t  Vern*  701.  Jerrard  v.  Scmti- 
^tn,  t  Ves.  Jan.  454.  15  ibid.  378.  Leonard  v.  Leonard^  1  BaU  Sc  Bca.  325. 
2  ibid.  303.  Indeed  Lord  NorU)  has  ruled,  that  the  plea  of  being  a  pur* 
cbser  without  notice  is  a  bad  plea ;  that  deninl  of  notice  can  be  taken 
advantage  of  by  way  of  answer  only,  Auon.  2  Ch.  Ca.  161.  But  the  con* 
traiy  was  held  before  Lord  North's  time,  in  Ashcombe'e  case,  1  ibid.  S32, 
sod  it  is  new  clear,  that  notice  may  be  denied  by  either  plea  or  answer.  A. 
^Kral  allegation  in  the  answer,  tiiat  the  defendant  could  not  be  affected 
by  notice  In  any  way,  is  not  a  sufficient  intimation  to  the  plaintiff,  that 
tbe  defendant  intends  to  rely  upon  the  insufficiency  of  the  notice.  Bennett 
V.  NuU,  Wigtitw.  Rep.  3^4,  (Tithe  Cause).  It  is  also  observable,  that  if  a 
bill  be  dismissed  after  hearing^  another  bill  may  be  filed  suggesting  notice, 
proTided  notice  was  in  issue  in  the  former  cause,  but  not  proved  on  the 
ooe  side  nor  denied  on  the  other.     IViUiums  v.  IViUutms,  1  Ch.  Ca.  252. 

It  has  been  said,  that  this  plea  is  purely  an  equitable  plea,  and  a  bar  to    Plea  protects 
*a  equitable  claim  only.     iViUiana  v.  Uxmhe,  3  Bro.  C.  C.  264,  cited  1  Ball   as  well  againsi 
^  Rea.  171,  and  Rogers  y.  Seal,   2Freem.  84.      But  in   Burlate  v.  Cook,   legtdase^U' 
*  Freem.  24,  Lord  Nottingham  held  the  plea  to  be  good  against  a  legal  able  claim, 
«Ute;  and  in  Parker  v.  Blythmore,  2  Eq.  Ca.  Abr.79.  pi.  1,  the  Master 
^  the  Rolls  was  of  the  same  opinion.    Considering  the  case  on  principle, 
BO  well-founded  reason  can  be  adduced,  vvby  the  plea  should  not  protect 
as^lttst  a  legal  as  well  as  an  equitable  claim.    Mr.  Fonblan^ue,  in  his 
Trea.onEq.  lib.  2.  c.  6.  s.  2.  observes,  that  tills  plea  may  be  insisted  upon, 
Bot  only  where  the  party  has  the  prior  legal  estate,  but  also  where  he  has 
abetter  right  or  title  to  call  for  it ;  and  in  fVilkes  v.  Bodington,  t  Vern.  599, 
^  sasae  point  seems  to  have  been  so  decided. 

(p)  As  against  subsequent  purchasers  for  valuable  consideration  without    Vohmiary  set* 
notice ;  there  has  never  been  a  doubt,  but  that  voluntary  settlements,  if  tUmeni  void 
fraadolent,  are  completely  void.    Such  indeed  was  the  doctrine  of  the  against  par' 
common  law  ;  and  nothing  can  be  clearer,  than  that  a  case  so  circum-   chaser  wUhoai 
^taiHred,  comes  fully  within  the  act  of  27  Eliz.  cap.  4.    In  Senhouse  v.  Earl,   notice. 
I^rd  Hardwicke  held  a  voluntary  settlement  to  be  void  against  a  purchaser 
»«tt  notice  J  and  in  Evelyn  v.  Tempter,  t  Bro.  C.  C.  148,  Lord  Thurlow  did 
^  same.    So  in  Chapman  v.  Emery,  Cowp.  378,  Lord  Mansfield  held,  that 
^  tr7th  Eliz.  made  voluntary  settlements  void,  as  against  purchasers  with 
<)r  without  notice. 

Baton  the  other  hand,  it  has  been  constantly  the  subject  of  doubt,  whe-    Reasons  fer 
w  a  purchaser  for  value  with  actual  notice  of  the  voluntary  settlement,    eonmderinjg  U 
^  be  safe  as  against  such  settlement?   that  is,  whether  the  voluntary  good  against 
settlement  shall  be  good  (as  in  the  former  case  it  would  be  tMiui)  against   a  purchaser 
^  purchaser^   Mr.  Fonblanque  observes,  (1  Fonb.  S80.  5th  edit.)  that   ^ith notice. 
**  tbe  terms  of  tlie  second  section  of  the  27  th  Eliz.  c.  4,  seem  to  be  suffi-  j 

cieatiy  distinct  to  confine  its  operation  to  such  conveyances,  as  are  made  3 

vitii  ao  intent  to  defraud  and  deceive  subsetpient  purchasers  ;  but  it  were  ,  i 

WcBit  to  maintain,  that  a  conveyance  was  made  with  an  intent  to  defraud 


^ 
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or   NOTlCt 


Canttf^cmee  A  conveyance  in  trust  for  paybaent  of  debU  geileraUy,  to 

fayMut^L      wbidi  no  creditors  are  parties^  is  h  vohuitary  conveyance ;  con* 


a  person  who,  before  he  became  a  purchaser,  has  fall  notice  of  such  con- 
veyance, sec  White  v.  Stringer,  9  Lev.  105,  and  if  the  terms  of  the  act  do 
not  compel  a  constrnction  in  favour  of  a  purchaser,  with  notice  of  a  volun- 
tary conveyance,  the  policy  and  spirit  of  the  act  appear  to  reject  such 
coAstractioh.  The  policy  ot  tlie  Act  was  to  prevent  fraud  ;  the  constrnc- 
tion most  favourable  to  such  purpose  is,  that  which  excludes  all  tempta- 
tion to  the  practice  of  it ;  a  voluntary  deed  is  binding  on  the  party,  ana  all 
rbiiming  under  him  (as  subsequent  volnnteers,  for  instance,  see  29  Viit. 
Ab.  16,  et  seq.)  and  to  allow  him  to  defeat  his  bounty  in  favour  of  a  par- 
chaser  for  valuable  consideration  without  notice,  is  merely  to  prefer  a 
higher  consideration ;  but  to  allow  a  purchase  with  notice,  to  supersede, 
the  claims  of  a  volunteer,  seems  to  encourage  a  breach  of  that  respect 
which  is  morally  due  to  the  fair  claims  and  interests  of  others :  it  may 
render  the  provision  of  a  statute,  intended  by  the  legislature  to  be  pre- 
ventive of  fraud,  the  most  effectual  instrument  of  accomplishing  it/'  Cases 
too  are  not  wanting  to  confirm  Mr.  Fonblanque  In  this  construction  of  the 
net.  'Thus,  in  an  anonjrmous  case,  in  1  £q.  Ca.  Abr.  354,  pi.  4,  it  was  said, 
that  a  voluntary  settlement  would  be  good  against  a  purchaser  wltli  notice, 
though  not  agsunst  one  without,  and  in  Doe  v.  Ruttedge,  Cowp.  712,  Lord 
Mansfield  observed — **  but  with  respect  to  voluntary  family  settlements  to 
be  sure,  notice  varies  it  much."  And  in  a  late  case,  (Voe  v.  Martyry  1  N«w. 
Rep.  335.)  Sir  Jaines  Mansfield,  C.  J.  C.  P.  said,  be  regretted  that  it  had 
ever  been  decided,  as  it  was  in  Evelyn  v.  Templar ^  that  even  notice  of  the 
prior  settlentent  would  not  defeat  such  a  purchase.  .  And,  lastly,  it  was 
expressly  determined  in  Biscoe  v.  Banbury ,  1  Ch.  Ca.  287.  29^,  that  a  volun- 
tary settlement  will  bind  a  purchaser,  who  has  merely  constructive  notice 
of  it. 

Notwithstanding  the  authority  of  these  cases,  the  judges  of  the  C«nrt 
of  King's  Bench  have,  in  a  recent  case  held,  after  a  minute  investigatios 
df  the  subject,  that  a  voluntary  settlement  shall  be  void  against  a  purchaser 
mth  notice;  for  that  the  statute  makes  the  voluntary  convevance  construc- 
tively fraudulent ;  and  the  purchaser,  buying  with  notice  of  a  fraud,  is  not 
by  means  of  the  notice  converted  into  a  trustee,  Doe  v.  Manning,  9  East,  59, 
et  vide  S.  L.  f^oweU  v.  Pleydall,  1  Bro.  P.  C.  124.  Toml.  edit.  Lord  Ellen- 
borough,  however,  in  delivering  the  unanimous  judgment  of  the  court,  could 
not  but  say  as  then  advised,  an#consi(lcring  the  constrnction  put  on  tiie  sta- 
tute, that  it  would  have  been  better  if  the  statute  had  avoided  conveyances 
only  against  purchasers  for  a  valuable  consideration,  without  notice  of  the 
prior  conveyance,  9  East,  7].  In  a  still  later  case,  the  rule  that  a  volnntary 
settlement  Is  void  against  a  purchaser  with  notice,  was  confirmed  by  the  Court 
df  Common  Pleas,  in  HiU  v.  Bishop  of  Exeter ^  2  Taunt  69.  77,  citine  and 
agreeing  with  the  case  of  Doe  v.  Manning,  But  these  cases  were  decided  at 
Uw,  and  it  might  be  thought,  that  a  court  of  equity  would  relieve  against 
the  hardship  of  tiie  rule,  as  settled  in  the  King's  Bench  and  Com- 
mon Pleas,  but  a  case  in  equity  has  determined  that  a  volnntary  settle- 
merit,  though  free  from  actual  fraud  and  meritorious  as  a  provision  for 
relations,  is  void  against  a  subsequent  purchaser  for  valuable  consideration 
with  notice,  and  whether  the  voluntary  settlement  be  by  conveyance  or 
articles,  in  either  case -specific  performance  will  be  decreed  against  a  pur- 
chaser, for  that  notice  of  the  contents  of  a  volnntary  settle  ment  has  no 
effect  even  in  equity ;  therefore  Qotice  of  a  covenant  in  a  voluntary  settle- 
ment, that  the  purchase-money  should  be  paid  to  trustees,  to  be  laid  out  in 
other  lands  to  be  settled  to  the  same  uses  was  held  immaterial,  and  it  vras 
distinctly  decided,  that  there  was  no  equity  under  a  voluntary  settlement 
to  prevent  a  sale.  Buckle  v.  Mitchell,  IS  Yei,  100.  Bnt  a  person  wlio  has 
made  a  voluntary  settlement  cannot,  it  should  seem,  maintain  a  bill  fbr  spe- 
cific performance,  which  is  to  defeait  that  settlement.  And  it  has  been 
held,  that  a  purchaser  will  have  in  equity  the  same  rights  as  at  law,  under 
the  statute  (s^  Ellz.  c.  4*),  and  a  volnntary  settlement  as  agains't  him  cannot 
stand ;  bnt  the  party  who  made  the  settlement  has  no  right  to  disturb  it ; 
as  against  himself  it  is  valid  and  binding,  ^hen  he  Fceks  to  get  rid  of  it, 
tlie  court  will  not  impede  him,  bnt  it  will  not  assist  him.  Smith  v.  Garland^ 
t  Mcrlv.  123,  and  see  Putvertqft  v.  Pultertoft^  18  Ve s.  04,  for  tiic  same 
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MfQcnd J  void  againat  t  purchaaer  for  a  TatnaUe  consideration 
widi  or  widiout  notice  (A)  (e). 

So,  if  a  man  make  a  conveyance  to  another  in  trust,  to  pay  So^i/  ^ig  „^ 
all  bis  debts  mentioned  in  a  schedule,  and  all  his  other  debts  :  ^fP^^fi^^  «• 

/  to  those  debU» 

(6)  Lamgtmi  t.  AsUqff  Neb.  Eq.  Rep.  126.   Leedi  v.  Leech,  1  Ch.  Ca. 
S49. 


bw«  We  may,  therefore,  now  consider  the  doctrine  of  the  text  as  settled 
•a  a  permanent  footing ;  as  also,  thai  a  volontary  conveyance  as  snch,  is 
conatmctively  frandnleot  and  void  against  subsequent  purchasers:  and, 
that  therefore  to  enable  a  purchaser  without  notice  to  defeat  a  voluntary 
iettlenent  of  lands,  he  has  nothing  more  to  do  than  to  shew  that  it  i» 
volontary. 

As  to  what  shall  be  deemed  a  voluntary  8ettlement>  it  may  be  laid  down  Voluntary  set* 
as  a  geaeral  rule,  that  every  voluntary  conveyance  by  a  man  for  his  own  tkmentf  wkei 
beoCTt  is  fraudulent  against  creditors.  FUzer  v.  Fitzevy  3  Atk.  51S,  and  $kaU  be. 
died  in  t  Ves.  17 ;  and  see  1  Cox,  446.  But  a  voluntary  conveyance  of  real 
•state,  or  a  chattd  Interest  in  favour  of  a  child,  by  one  not  indebted  at  the 
tinej  tiioogh  he  afterwards  becomes  indebted,  will  be  good  against  future 
creditors,  though  not  against  purchasers,  see  RueseU  v.  Hanmond,  1  Atk, 
15, 16,  HoUoway  v.  MUlard,  1  Madd.  Rep.  414,  BaUersbee  v.  Farrington^ 
1  Swanst.  106,  provided  there  be  no  particular  evidence,  or  badge  of  fraud— • 
a  power  of  revocation  for  instance.  Peacock  v.  Monk^  1  Tes.  13S,  or  reten*  . 
tion  of  possession,  Bates  v.  Grates,  3  Ves.  jun.  393 ;  and  see  Stileman  v» 
ifdbifoaii,  3  Atk.  481,  and  Lord  Banbury' e  case,  3  Freem.  8.  And  as  to 
■arriage  settlements,  if  a  settlement  be  made  after  marriage,  it  will,  as  a 
fenerai  rule,  be  frand  ulent  and  void  against  all  persons  who  were  creditors  of 
the  husband  at  the  time  the  settlement  was  made,  Middlecomb  v.  Marlowj  3  Atk. 
590,  ffhUe  V.  Saasoa,  3  ibid.  413,  Watte  v.  Thomas,  3  P.  Wms.  364,  and  Kidney 
V.  Cmuemaker,  13  Ves.  155,  unless  such  settlement  contain  a  provision  for 
d^ts,  Gtorge  v.  MUbanke,  9  ibid.  190  ^  or  is  made  in  pursuance  of  articles 
hefiire  marriage,  Beanmout  v.  Thorpe,  1  ibid.  137 ;  or  unless  it  be  against  a 
single  debt,  Laak  v.  fVUkinsonf  5  ibid.  387 ;  or  the  debt  be  secured  by 
awrtgage,  in  which  case  it  would  not  adSect  the  settlement,  Stephens  v.  Olhe, 
3  Bto.  £.  C  90 ;  for  to  do  that  it  seems  the  partv  must  have  been  insolvent 
at  tlM  time,  iMsh  v.  fTiiUiuoa,  ubi  supra ;  and  see  East  India  Company  v, 
dcrd,  Gilb.  £q.  Ca.  37  \  but  it  is  observaUe,  that  if  (with  the  exceptions 
alided  to)  there  are  creditors  at  the  time  of  such  settlement,  and  the  sett 
tiesaent  is  on  that  account  declared  fraudulent,  the  property  so  settled  wjill 
becone  part  of  the  husband's  assets,  and  all  subsequent  creditors  will  b^ 
let  in  to  partake  of  it.    See  Taytor  v.  Jones,  3  Atk.  600. 

Bnt  see  further  as  to  what  shall  be  deemed  a  voluntary  settlement,  Ather-   Vokmtary  eet* 
Ws  Trea,  on  Sett.  Ch.  xiiL   Trea.  £q.  lib.  1 .  c.  4.  s.  13.  1  Madd.  Ch.  371.  ilement  with 
Sba.  Trea.  V«  &  P»  Ch.  xvi.  s.  i.   Antea,  of  this  edit*  330,  n.  (O),  adding  ptnoer  rf  revo- 
to  mis  latter  note  Johnson  v.  JJngard,  noticed  in  Sug.  V.  k  P.  561,  stated   eatime,  is  in  na- 
■Mre  at  large  ib.  570,  5th  edit. ;  et  vide  Puboerioft  v,  PuUoerto/t,  18  Ves*   ture  of  wUh 
93;  see  also  postea,  7il.  1053,  and  1137;  and  note,  a  voluntary  settlement 
win  be  good  against  the  settlor,  his  heir  at  law,  and  a  volunteer,  provided 
••  power  ^  revocation  be  introdnced  in  the  deed.    If  snck  power  be  mserted, 
H  win  then  bec<MBe  a  testamentary  vrriting,  if  the  settlor  takes  an  estate 
lar  life  under  the  settlement;  and  the  volunteer,  if  the  settlement  respect 
penonal  property,  will  be  subject  to  the  legacy  duty  on  tlte  amount  of  the 
oenefit  he  derives  from  this  testamentary  writing.    See  Attomey^Gtneral  v» 
Jomen,  3  Price,  379. 

(E)  So  if  a  man  convey  land  for  the  payment  of  his  debts  generally,  and   When  convey-' 
satansposseflsioa  of  the  conveyance,  it  is  considered  as  frauduent  and  void,  once  to  pay 
Tmrkmek  v.  Marbury,  3  Vem*  510.    But  in  a  case  where  A.  brongjht  an  ac-   debte  is  eplaa- 
tion  against  B.  for  adultery  with  his  wife,  and  thereupon  3*  assigned  his  tary  and  void, 
estate  to  tnisteea,  in  trust  to  pay  debts  mentioned  in  a  schedule,  and  such 
ether  debts  as  he  should  name  within  ten  days,  and  afterwards  A.  reco- 
vered 5000L  damages,  and  filed  a  bill  to  set  aside  the  deed,  it  was  held  not 
t»  be  frandnlent;  A.  being  no  creditor  at  the  time  the  deed  was  executed,       *     ' 
his  debt  which  was  recovered  after  the  execution  of  the  deed  being 
in  medefino*    Ltnokner  v.  FreeaiaM,  Prec*  in  Ch.  105. 
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as  to  all  the  debts  not  mentioiied  in  the  schedole,  ii  » ▼O' 
luntary  (c)  (f). 

(c)  Lmgion  v*  AiUeff,  Neb.  125*    Leech  r.  Leech,  1  Ch.  Ca.  f49. 


CamjMntion 
deed  good,  ifuU 
creditors  exe» 
cute. 


CredUornot 
obliged  to  ei/C' 
eedetoeompO' 
eUion  deed. 


He  may  fmrtue 
his  legal  re- 
medy  noiwUh' 
standing. 


BiU  may  be 
JUedto  make 
creditors  come 
in  or  renounce, 
Semb, 


(F)  But  if  the  creditors,  whose  debts  are  nnschediiled,  acqniesce  in  tlie 
conveyance,  it  will  be  good.  Ba\femr  t.  WeUand,  16  Ves.  151,  cited  etiam, 
antea,  239,  of  this  edition,  n.  (T). 

A  conveyance  to  pay  debts  may  l>e,  ist,  a  conveyance  of  all  the  debtor^* 
property,  in  trust  to  pay  all  his  debts ;  Sd,  a  conveyance  of  part  of  hitf 
property,  in  trust  for  his  creditors  generally;  Sd,  a  conveyance  of  ail  his 
property,  in  tmst  for  a  few  or  a  portion  only  of  his  cre<^itor8 ;  and,  4th,  a 
conveyance  of  part  of  his  property,  in  trust  to  pay  a  patticnlar  set  of  sche- 
duled creditors.  The  whole  of  these  conveyances  are  volnutarv  and  void, 
excepting  so  far  as  all  the  creditors  combine  to  make  them  gooa.  In  a  re- 
cent case  (JSpottUwoode  v.  StockdaU,  Coop.  105)  Lord  Eldon  took  it  to  be; 
quite  clear,  that  if  creditors  are  to  execute  a  deed  of  assignment  by  a  time 
stated  therein^  and  it  is  provided  by  the  deed,  that  in  case  they  do  not  do  so, 
that  the  deed  shall  be  null  and  void  ;  in  case  they  do  not  execute  the  deed 
within  that  time,  the  deed  is  void  at  law.  But  his  Lordship  stated  it  to  be 
the  constant  course  in  eauity,  that  if  creditors  act  under  such  a  deed,  ancf 
thereby  treat  it  as  valia,  although  they  have  not  executed  it,  a  court  of 
equity  will  also  act  under  it,  and  treat  it  as  valid,  whether  such  creditors 
have  signed  it  or  not ;  and  the  bill  in  the  case  in  question  expressly  stated, 
that  such  creditors  as  were  not  included  in  the  schedule,  having  been  re- 
quested to  become  parties  to  tiie  deed,  had  in  consequence  of  such  appli- 
cation executed  the  same  accordingly  ;--which  shews  that  Lord  Eldon's  ob- 
servations in  this  case  were  confined  to  instances  where  all  the  ere* 
ditors  come  in  under  the  deed  of  composition.  But,  it  is  observable, 
that  when  only  a  partial  set  of  creditors  come  in,  the  deed  may  be  avoided 
by  the  residue.  As  to  those  however  who  do  execute  the  deed,  the  deed 
will  be  good,  if  not  avoided  by  any  of  the  other  creditors  suing  out  a 
conunission  of  bankrupt  withw  two  months  after  the  conveyance  executed* 
See  antea,  591,  of  this  edition,  in  notis. 

In  Atherton  v.  Worth,  1  Dick.  375,  a  debtor  by  deeds  of  lease  and  release, 
conveyed  his  estates  to  trustees,  in  trust  to  sell  for  payment  of  his  debts 
generally,  should  the  creditors  come  in  and  accept  the  composition  thereby 
made.  The  plaintifisand  many  others  siened  the  deed,  and  agreed  to  accept 
the  composition.  Others  refused,  and,  in  consequence  of  such  refusal,  the 
trustees  declined  executing  the  tmst.  Whereupon  a  bill  was  brought  to 
establish  the  said  deeds,  to  have  the  trust  estates  sold,  and  the  money  ap- 
plied in  discharge  of  the  creditor  coming  in  under  the  deed,  subject  to  two 
mortgages,  then  vested  in  the  representatives  of  one  Crevirys.  Sir  T.  Clarke^ 
M.  It.  (who  in  the  course  of  Uie  arguments  frequently  called  on  the  |Hain- 
f  iff 's  counsel  to  produce  an  instance  of  such  a  suit)  observed  :--^'  The  debtor^ 
by  the  conveyance,  meant  to  do  justice  to  all  his  creditors  in  general,  and 
not  to  be  partial.  But  to  carry  the  trust  of  the  deed  into  execution,  for 
the  benefit  of  tliose  who  hare  signed  it,  by  selling  the  estates,  and  applying 
the  money  arising  firom  the  sale,  as  prayed,  would  be  actins  contrary  to 
what  the  deed  speaks,  and  certainlv  was  not  intended.  If  a  aebtor  convey 
an  estate  to  trustees  for  payment  of  his  debts,  and  to  divide  the  trust  money 
amongst  the  creditors  in  proportion  to  their  debts,  it  is  not  obligatory  on 
the  creditors  to  come  in  and  accede  to  it ;  neither  will  it  prevent  a  credi- 
tor, who  doth  not  choose  to  come  in,  from  taking  a  legal  course,  or  snch 
as  he  shall  be  advised  for  payment  of  his  debt.  The  court  hath  no  power 
to  prevent  him :  were  I  to  entertain  the  suit,  and  direct  an  execution  of  the 
trusts  as  prayed,  it  would  in  effect  be  doing  so ;  nay,  it  would  be  better  to 
do  so ;  for,  after  having  proceeded  at  law  and  obtained  Judgment,  there 
would  be  nothing  to  execute  it  upon  but  the  body  of  thedebtor.  The  mean* 
ing  of  the  conveyance,  as  I  before  observed,  was  for  the  benefit  of  idl  tbe 
creditors,  or  none.  After  a  week  in  hearing,  I  see  no  cause  to  altef  my 
opinion  ;  therefore  let  the  bill  be  dismissed." 

•  But  though  a  deed  of  composition  will  not  be  valid  against  creditors  hold« 
ing  out,  yet  it  seems  a  bill  may  be  exhibited  by  those  creditors  who  come 
inunder  the  trust  deed  against  those  who  stand  out,  to  come  in  or  renounce 
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fiot  altfaoiigb  a  coiiTeyance  be  at  first  fraodulent,  the  fraud  Voluntarvmort- 
wiU  be  paiged,  if  it  be  afterwards  conveyed  over  upon  valuable  S^iSJ^^ir' 

.  amgnmentfoT 

the  benefit  of  the  trust.  Jhtnch  v.  Kent^  1  Vem.  260.  And  u  a  general 
nie,  it  may  be  laid  down,  tliat  courts  of  equity  will  assist  in  enforce- 
iig  agreements  for  a  composition,  if  obtained  without  fraud  or  misre- 
Itcsenution.  PoUetid  v.  Hnsbemdy  t  P.  Wms.  751.  Cann  v.  Cann.  ibid. 
W. 

In  reference  to  personal  property  it  has  been  decided,  that  if  pendinir  a  Assignment  of 
nit  by  one  creditor  for  his  demand,  and  before  execution  sued,  the  debtor  personal  pro* 
usigos  oyer  aU  his  effects  to  trustees  for  the  benefit  of  aU  Iris  creditors,  perty  for  bene' 
uder  which  deed  possession  is  taken  iromfdlately  upon  its  execution,  such  fit  qf  tdl  ere- 
tangimientwiU  not  be  deemed  fraudulent  within  the  statute,  ISEliz.  c.  5,   ditors,  good,  if 
^MmA  made  with  intent  to  delay  the  plaintiff  of  his  execution,  and   trustees  take 
tltboi^  the  deed  he  not  signed  by  any  of  the  creditors.    Rickstock  v.   immediate  po«* 
i^<r,  SMaul.  &  Selw.  371.    In  this  case  Bayley,  J.  observed :—"  It  session. 
Kens  to  me  that  tills  ccmveyance,  so  far  from  being  fraudulent,  was  the 
DMt  honest  act  the  party  could  do.    He  felt  that  he  had  not  sufficient  to 
atiafyaU  his  debts,  and  he  proposed  to  distribute  his  property  in  liquida- 
tioB  of  tbeoi.    This  was  not  acceded  to ;  for  the  plaintiff  endeavoured  by 
kgil  process  to  obtain  his  whole  debt :  the  obtaining  of  which  would  have 
Mept  away  the  property  from  the  rest  of  the  creditors.    The  debtor,  when 
keeiecated,  was  not  for  the  first  time  adopting  a  new  notion ;  it*  had  been 
n  contemplation  some  months  before.    And  tliis  creditor  is  not  excluded 
liyihe  deed,  hot  will  stand  to  all  intents  and  purposes  in  the  same  situation 
villi  all  the  rest  of  the  creditors.** 

If  tiie  debtor  be  subject  to  the  banknipt  laws,  that  is,  if  he  be  a  trader,  Composition 
II aaigoinent  of  his  estate  and  effects  for  the  benefit  of  his  creditors  by  deed  an  act' 
<feed,  executed  without  the  assent  of  his  creditors  themselves,  will  const!-  of  bankruptcy, 
t^e  an  act  of  bankruptcy ;  the  reason  being,  that  a  trader  has  not  a  right 
by  <ieed  to  place  his  property  under  a  distribution  different  from  that  or- 
^>imd  by  the  banknipt  laws.  Rust  v.  Cooper^  Cowp.  629.  Bourne  ex  parte^ 
^  Vei.148.  Cooke's  B.  L.  5th  edit.  p.  89.  And  though  there  be  a  provi- 
Main  an  assignment  of  the  whole,  or  nearly  the  whole  of  a  trader's  estat^ 
tsd  effects,  that  the  deed  is  to  oe  void  if  a  commission  of  bankrupt  shalr 
be  taken  out,  or  if  all  the  creditors,  whosos  debts  amount  to  801.,  do  not 
■Sn  witliin  a  given  time,  yet  still  such  an  assignment,  notwithstanding 
<be  condition,  will  amount  to  an  act  of  bankruptcy.  Button  v.  Morisson^ 
17  Vei.  197,  8.  So  a  deed,  whereby  a  bankrupt  conveys  all  his  property 
in  trust  to  be  divided  amongst  his  creditors,  is  an  act  of  nankruptcy,  tiiough 
1^  creditors  with  whom  such  deed  is  in  the  first  instance  concerted,  after- 
wards change  their  purpose  unknown  to  the  bankrupt,  and  agree  to  set  It 
■pas an  act  of  bankruptcy.  Tappenden  w.  Burgess,  4  East,  f50.  And  if 
9>rtiierB  by  deed  assign  all  their  partnership  effects,  &c.  to  trustees,  for 
^benefit  of  their  creditors,  and  some  of  tiie  separate  creditors  of  one 
pvtuer  do  not  assent  to  it,  the  assignment  will  be  deemed  fraudulent  and 
^^  Eddtart  v.  fVUson,  8  T.  R.  140.  So  an  assignment  of  a  part  only 
ef  tbe  trader's  effects  in  contemplation  of  bankruptcy,  would,  it  should 
*tQii  coostitnte  that  act  on  the  score  of  fraud,  by  giving  a  preference  to 
•M  creditor  to  the  prejudice  of  the  rest,  Round  v.  Byde,  Wats.  Partn.  S51. 
^cMe  V.  Hammumd,  Bull.  N.  P.  40  a«  Alderson  v.  Temple,  4  Burr.  S235* 
Bnmn  v.  Fisker,  1  Cowp.  123.  et  vide  S  Serj.  Wils.  47  ;  with  this  excep- 
te  only,  that  it  cannot  be  set  up  as  an  act  of  bankruptcy  by  those  who  exe- 
cate  or  legally  assent  to  it.  Ban^ord  v.  Baron,  cited  2  T.  R.  594.  WhtUley 
**fsrte,  1  Smith's  Rep.  118.  And  a  creditor  who  assents  to  and  acts  under 
•>  absolute  biU  of  sale  for  the  benefit  of  creditors,  but  does  not  sign  the 
j*«i>  cannot  afterwards  sue  out  a  commission  against  the  debtor  on  the 
invad  that  the  absolute  bill  of  sale  is  an  act  of  bankruptcy.  Shaw  ex  partSy 
1  Madd.  Rep.  598. 

hen 
fraud, 

_  ,         ,         .  ,  .     _  _    subject  nf 

VDe  Maitos,  1  Burr.  467.  Haugue  v.  RoUistonj  4  Burr.  2174.  Alderson  v.   u  be  a  copy-  4 

J>9<e,  nt  supra.  Harmon  v.  Fisher,  at  snpra.  Haesdl  v.  Simpsem,  Dongl.  89.  kold  estate,  1 

^-  C.  1  Bro.  C  C.  99.  Dewm  v.  WaHs,  Douffl.  86.  Butcher  v.  Easto,  Ibid. 
^  But  a  trader,  it  seemS;  may  shew  a  preference  to  particular  creditors,    . 
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cmaideration^  bon&Jide  (d}.  A  mor^pige  made  by  K.  ki  l659i 
by  diters  mesne  aBsignnents  vested  in  N .  (e) ;  it  wtA  objected  lb«t 
it  did  uot  appear  that  any  money  was  paid  upon  the  original  mort- 
gage^ and  therefore  it  was  fraudulent;  and  being  fraudulent  in  the 
creation^  though  N.  paid  a  valuable  consideration,  yet  this  would 
Dot  purge  the  fraud,  and  make '  it  good  against  one,  who  was 
ai  purchaser  bon&Jule,  and  for  a  valuable  consideration  seduon 
allocatur :  for  Hoit,  Chief  Justice,  said,  that  the  first  mortgage 
was  good  between  the  parties^  and  being  so,  when  the  first 
mortgagee  assigns  for  a  valuable  consideration,  this  was  all  one 
as  if  the  first  mortgage  had  been  upon  a  valuable  consideration, 
for  then  the  second  mortgagee  stood  in  the  first  mortgagee's 
place,  and  therefore  was  within  the  proviso  of  the  statote 
27  Eliz.  c.  4,  "  that  no  mortgage,  bond  fide,  and  upon  good 
**  consideration,  should  be  impeached  by  force  of  this  act,  but 
''  it  should  stand  in  such  force  as  before  the  act  made;"  and  if 
this  proviso  did  not  extend  to  this  case,  to  what  case  should  it 
extend  ? 

iknd  if  a  valuable  consideration  passes,  the  court  in  such  case 
will  not  enquire  rigidly  into  its  adequacy,  where  the  object  is  a 
family  settlement.  Therefore,  where  the  defendant's  father  (y*)^ 
some  time  after  marriage,  in  consideration  of  an  additional  por- 
tion of  100/.  paid  by  his  wife's  mother  (a  receipt  whereof  was 
indorsed  upon  die  deed),  settled  an  estate  of  100/.  per  annum 
upon  himself  for  life,  remainder  to  his  first  and  other  sons.  Sec. 


i; 


fd)  Comb.  222,  249.  3  Lev.  588. 

^e)  Andrew  Newpoti's  case.  Rep. 
tomp.  Holt,  477.  &  C.  Skin.  423. 
Et  vide  Kirk  v.  Clark,  Pre.  Ch.  275, 
IProdgers  v.  Lamehamy  1  Sid.  133, 


and  poBtea,  1127,  inhere  the  principal 
case  18  commented  on  by  the  learned 
author.— £cl.] 

if)  Jones  v.  Marsh,    Ca.   temp. 
Talb.  64. 


Other  matters 
as  to  compoei' 
iionf  Seed  and 
bankruptcy. 


provided  it  be' not  doac  oader  the  apprehension  of  baakmptcy,  and  the  pro- 
perty so  conveyed  does  not  exhaust  the  whole  estate,  or  what  remains  is 
not  colonrably  left.  Jacob  v.  Shepherdy  1  Burr.  478.  Unwin  v.  OUvery  cited 
ibid.  481.  SmaU  v.  Oudky,  2  P.  Wms.  428.  Manion  v.  Moore,  7  T.  R.  67. 
ComptouY.  Bedford,  1  W.  Bl.  362.  Lawr.  Skimmer,  2  ibid.  996.  And  naUy 
the  trandalent  surrender  of  a  copyhold  estate  in  favour  of  a  particular  credi- 
tor, will  not  constitute  an  act  of  bankraptcy  under  the  statute  1  Jac.  i.  c  15. 
I.  2,  because  it  docs  not  defeat  or  delay  creditors ;  the  copyhold  being  nei- 
ther liable  to  n. fieri  fncias  nor  to  an  el£gU.  Cockskot  ex  parte,  3  Bro.  C.  C.  508. 
But  Mr.  Christian  questions  this  decision  in  his  Treatise  on  Bankrupt  Laws» 
irol.  i.  p.  150.  The  word  '*  conveyance,''  so  deliberately  used  in  tlie  statnte, 
should,  in  his  opinion,  comprehend  a  conveyance  of  a  copyhold  estate;  and, 
he  observes,  that  if  the  reasoning  adopted  in  the  above  case  were  to  prevail, 
*'  a  fraudulent  assignment  of  debts,*'  or  of  <'  money  in  the  funds,  would  not  be 
an  act  of  bankruptcy."  As  to  the  former,  via.  ^^  debu,''  Mr.  Christiaa  re- 
efers to  Richardson  ex  parte,  14  Ves.  18^;  as  to  <<  money  in  the  funds,"  the 
objection  does  not  seem  to  assist  Mr.  Christian's  argument,  since  no  deci- 
sion is  brought  forward  to  support  the  proposition,  that  an  act  of  bank- 
ruptcy could  be  supported  upon  such  a  transfer. 

On  the  subject  of  this  note,  the  foUowing  particulars  remain  to  be  naenr 
tioned :«— A  conveyance  for  payment  of-  debts  generally,  to  which  r«o  cre- 
ditor is  a  party,  nor  any  particular  debt  expressed  in  the  deed,  is  good,  as 
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and  the  mother  of  the^defendant's  father  having  an  interest  lo 
this  estate,  joined  with  him  in  the  conveyance;  and  the  father, 
thirteen  years  afterwards,  mortgaged  this  estate,  with  the  usual 
coTenaots  to  the  plaintiff,  and  died,  the  plaintiff  brought  his  bill 
to  foreclose:  and  the  question  was,  whether  the  settlement 
diould  be  looked  upon  as  voluntary  and  fraudulent  i^inst  a 
creditor,  who  lent  his  money  so  many  years  after  i  Et  per 
atriam*  The  question  is,  whether  this  be  a  voluntary  convey- 
ance or  not  i  here  is  plain  proof  that  100/.  was  paid,  the  receipt 
being  indorsed  upon  the  back  of  the  deed  for  a  consideratioQ 
of  100/.  per  annum ;  yet  in  marriage  settlements,  things  are 
not  to  be  considered  so  strictly,  there  being  room  for  bounty  ; 
Hid  every  nran  ought  to  provide  for  hb  wife  and  family.  Be- 
sides, in  this  case  there  was  an  estate  which  moved  from  the 
defendant's  father's  mother,  and  she  might  in  some  respect  be 
considered  as  a  purchaser  of  die  limitatioBs  made  to  her  grand-  r  ggi  i 
duUreo ;  so  that  it  would  be  very  hard  to  call  this  a  fraudulent 
letdeioent,  since  it  was  in  consideration  of  a  marriage  bad,  and 
of  an  additional  provision  of  100/.  pud  by  the  wife's  relations, 
vUch  could  not  be  called  voluntary  against  a  crecRtor,  who  lent 
ha  money  diirteen  years  after  (o). 


S|iBit  the  graator  and  bis  heirs,  bat  voM  eb  againit  a  porebaser*    JLiMk  ▼• 

Utcky  1  Ch.  Ca.  S49.  But  to  enable  a  purchaser  to  set  aside  a  deed  made 
ftrpiTiiient  of  debts,  he  must,  it  is  conceived,  be  a  purchaser  for  Talnable 
cMidBatioB,  and  bave  no  notiee  of  the  deed  of  trust.  8«e  Xjn|fi#«  r. 
IV^,  2  Cb.  Rep.  16.  S.  C.  Nels.  126.  A  security,  Yoluntarily  given  by 
>  tning  debtor  to  a  particular  creditor,  in  contemplation  of  an  net  of 
kakniptcy,  is  void,  Uit^y.JkarUettf  SBerj.  Wils.  47,  mimm  w,  Bulf&KTf 

5  Csmp.  579  i  bat  if  the  creditor  be  very  urgent  for  payment  of  his  debt, 
Ae  tecarity  will  be  good.  SmHh  v.  Payney  €  T.  R.  152.  CroBbp  v.  Cromk, 
11  East,  S56.  HwrtMhom  ▼.  Sloddin,  %  Bos.  &  P.  58S.  Baylej^  v«  BtUlard, 
1  Cvnp.  416.  De  Tasset  y.  Carrotty  1  Stark.  88.  Reed  ▼.  Ayi^  1  Holt, 
A3.  And  wber*  a  conTOjrance  was  ia  trust  to  satisfy  an  urgent  debtor, 
ad  then  for  relatives,  the  security  was  considered  good  as  to  the  creditor, 
ht  void  so  far  as  it  sought  to  prefer  the  relatives.  Morgam  v.  Honenumf 
3 Taut.  f4l.  Bat  where  a  debtor  gave  a  pressing  creditor  a  bill  of  saW 
«f  iff  his  property,  and  immediately  became  bankrupt,  tliis  was  held  a 
vohotsry  preference,  and  void.  Thornton  v.  Bargreaces,  7  East,  544.  If  a 
(ftditor  obtain  a  mortgage,  with  notice  of  a  composition  deed,  his  security 
«iQ  be  fraudulent  and  void  against  the  creditors  under  that  deed  ;  but  u 
teconposltioB  goes  off,  and  the  debtor,  fopr  months  afterwards,  bccomei 
biBlLnipt  on  an  act  not  contemplated  at  the  time,  tlie  secnri^  will  be 
fifectoal  against  the  assignees  in  bankruptcy.  fVheeUighl  v.  Jccfessic, 
^Tsnt.  109. 

.  (G)  So  in  Stilewun  v.  Ashdowny  2  Atk.  478,  it  was  held,  tliat  a  settlement 
■  1691  being  in  consideration  of  a  portion  paid  at  the  time,  tfaoogb  mada 
ifter  marriage,  could  not  be  impeached  by  subsequent  creditors.    Et  vide 

6  U  in  the  cases  referred  to  in  Mr.  Sanders  note  ( 1),  t  Atk.  480.  As  to 
*  settlement  after  marriage,  in  consideration  of  a  parol  agreement  before 

■aniage,  tee  Dumdiu  y.  Duiensy  t  Cox's  Rep.  255.    But  see  also  Spurgeom  j 

^'  ^oOSvy  1  Eden,  62,  and  the  cases  referred  to  m  the  note  there.  J| 
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CAP.  XV. 

[  682  ]       TO    WHOM     LANDS     FORFEITED,     UNDER     A     MORTGAGE^ 

SHALL    BELONG,     IN     CASE     OF     THE    DEATH    OF   THE 
MORTGAGEE. 


Formerly  doubt- 
td  whether  mo- 
ney belonged  to 
heir  or  exe- 
cutor of  mart- 
gogee. 


\  683  ] 


Now  settled 
that  it  belongs 
to  executor* 


[  684  ] 

Mortgage,  per- 
$onal  estatey  aui« 
less  mortgagee 
direct  other- 
wise. 


VjREAT  doubts  were  formerly  entertained,  when  a  mortage 
was  made  upon  condition,  that  if  the  mortgagor,  at  a  certaii^ 
time,  paid  a  certain  sum  to  the  mortgagee,  his  heirs,  executors, 
or  administrators,  then  the  mortgagor  should  re-enter  (a),  and 
the  day  passed  without  payment,  and  the  mortgagee  died,  whether 
the  money  shpuld  be  paid  to  the  heir  or  e^^ecutor  of  the  mort- 
gagee i  And  a  distinction  was  taken  between  cases  (&),  where 
there  appeared  to  be  a  bond  for  paynient  of  the  money,  an4 
the  condition  of  tredemption  was  upon  payment  to  the  exer 
cfitors  without  naming  the  heir :  ai^d  tho^e  where  the  mort- 
gage was  in  fee  (c),  and  there  was  neither  bond  nor  covenant  for 
payment,  or  where  the  condition  of  redemption  was,  upon  pay- 
ment to  the  heir  or  executor,  or  heirs  and  assigns  of  the  mortr 
gagee,  and  there  was  no  deGciency  of  assets  to  pay  crediton. 
For,  in  the  latter  cases,  the  money  was  decreed  to  the  heir,  in 
the  former  to  the  executor ;  because,  upon  these  circumstances, 
the  court  determined  whether  the  mortgagee  me^nt  tp  change 
the  nature  of  his  property,  from  personal  into  real  (cl).  But, 
^nce  courts  of  equity  have  considered  contracts  on  mortgage^ 
as  merely  personal,  it  hath  been  settled  otherwise ;  and  now  it . 
is  a  rule,  in  all  cases,  that  the  mortgage  money  shall  be  deemed 
part  of  the  personal  estate,  and  belong  to  the  executor  or  ad- 
ministrator, unless  an  intention  be  declared  by  the  mortgagee, 
or  it  appears  evidently,  from  his  conduct,  that  it  should  not 
be  30  considered;  as  if  he  foreclose  or  obtain  a  release  of 
the  equity  of  redemption,  apd  get  actual  possession  of  the 
premises. 

Thus  (e),  where  B.  lent  C.  500/.  upon  a  mortgage  by  lease 
aod  release,  and  it  was  agreed,  by  a  separate  indenture,  that  if 


(a)  yide  Pawlett  y.  Attomey-Geno* 
ral,  Hard.  467» 

(6)  1  Eq.  Ca.  Abr.  326,  pi.  1,  2. 
1  Ch.  Ca.  88.  2  ibid.  187. 
^  (c)  Tilly  V.  EgertoUf    1  Ch.  Rep. 
181. 

(cQ  Tumtr  «»  Turner,  t  Ch.  Rep. 


155.     Turner  ▼.  Crojie,    ibid.  242. 
S.  C.  1  Vern.  170. 

(e)  Thomboeough  v.  Bakery  1  Ch. 
Ca.  S83.  Noy  v.  EUiSy  2  ibid,  scoi 
3  Vent.  348.  Hard.  467.  Canitiii^  v. 
UickSy  t  Cli.  Ca.  187,  infra,  689. 
Wynne  v.  UttUton,  t  Ch.  Ca.  51,  52. 
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C.  should)  during  his  life^  pay  B.,  his  heirs,  executors/adminis-       ' 
tratorsyor  assignSySO/y  bj  half-yearly  payments,  at  Lady-day  and 
Michaelmas ;  and  if  the  heirs  of  C.  should,  within  six  months 
after  bis  death,  pay  to  B.,  his  heirs,  executors,  administrators,  or 
aoigns,  the  said  sum  of  500/.  then  the  lease  and  release  to  cease 
aad  be  void.    C.  died,  leaving  other  assets,  and  default  having 
been  made  in  payment,  and  the  premises  being  thereby  forfeited, 
the  mortgage  lands  descended  to  his  son.   On  a  bill  exhibited  for 
redemption,  the  principal  question  was,  whether  the  mortgage  ^ 
money  should  be  paid  to  the  heir^  or  to  the  personal  represen- 
tative ?    And  it  was  decreed  (by  Lord  Keeper  Finch)  that  it 
sboald  be  paid  to  the  latter ;  because  the  reason  of  the  common 
law,  in  tfiese  cases,  ought  to  be  followed,  in  equity^  as  nearly  as 
migfat  be.    And,  at  common  law,  if  conditions  or  defeazances 
of  mortgages  were  so  penned  as  to  make  no  mention  either  of 
heirs  or  executors,  the  money  ought  to  be  paid  to  the  executors ; 
for  it  came  out  of  the  personal  estate,  and  therefore  ought  to       [  685  ] 
letora  tfaither  again  ;^  ^  it  being  equitable,  that  the  satiifaction 
Aomld  accrue  to  that  fund  which  sustained  the  loss  (a)|  .    But  Money  pmd  at 
where  the  defeazance  appointed  the  money  to  be  paid  to  di^  ^^  to'keir  of 
heirs  or  executors,  disjunctively,  if  the  mortgagor  paid  the  ^xesiuor* 
maoey  precisely  at  the  day,  he  might  elect  to  pay  it  to  either  of 
ihem  (b)  ;  for  that  would  have  been  a  performance  of  the  con- 
AtioD,  which  was  all  he  had  to  do«    But,  when  the  precise  day 
was  passed,  and  the  mortgage  forfeited,  all  election  was  gone 
in  kw ;  for,  tit  law,  there  was  no  redemption.    And  when  the 
case  was  reduced  to  an  equity  of  redemption,  it  would  be  per- 
fectly against  equity  to  revive  the  election  of  the  mortgagor  ; 
because  that  would  only  tend  to  a  delay  of  the  payment  of  the 
money  as  long  as  he  pleased,  and  end  in  compositions  to  pay 
the  money  into  that  hand  which  would  use  him  best.    And,  to 
sajdi^  the  election  should  be  in  the  court,  would  be  to  place  '  ^ 

a&  arbitrary  power  therein,  which  would  tend  to  the  inconve- 
nience  of  the  subject ;  since  no  man  could  safely  pay  the  money, 
in  such  cases,  without  a  suit  in  equity.  And  therefore,  since 
there  ought  to  be  a  certain  rule,  a  better  could  not  be  chosen 
than  U>  come  as  near  as  might  be  to  the  rule  and  reason  of  the 
eoounon  hiw ;  and  as  the  law  always'gave  the  money  to  the     [  686  ] 


(A)  These  words  are  Dot  in  the  report ;  they  are  added  by  the  author. 
IV  masim  is  qui  $entit  commodum  $entire  debet  et  onus,  1  Co.  99. 

(B)  If,  however,  he  pay  it  to  the  heir,  it  will  nevertheless  belong  to  the  J 
ttecQtor,  for  whom  the  heir  will  be  a  trustee,  postea,  688,  et  vide  further  ] 
^<he  same  subject,  antea,  271,  of  thb  edition,  note  (N). 
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executofi  where  dq  person  was  oaned,  or  where  the  electioa  to 
pay,  either  to  the  heir  or  executor^  was  gone  and  forfeitad  in 
law  (in  which  latter  case^  it  was  the  same  as  if  neither  heir  or 
executor  had  been  named  in  the  condition)  so  equity,  foUowia^ 
th^  rules  of  the  common  law,  ought  to  give  it  to  the  executor. 
Nature  of  mort"  For,  in  natural  justice  and  equity^  the  principal  right  of  the 
g^^*  mortgagee  was  to  his  money,  and  his  right  to  the  kmd  was 

only  as  a  deposit  or  pledge  for  it ;  therefore,  the  money  ouglit 
to  be  paid  to  the  proper  hand  that  the  mortgagee  had  appointed 
receiver  of  it,  which  was  his  executor.    And  then  the  heir,  wko 
was  only  a  trustee  to  keep  the  pledge,  ought  to  deliver  it  back 
to  the  mortgagor  ;  for,  though  the  heir  had  the  use  and  benefit 
of  the  land,  until  redeemed,  yet  he  had  it  only  as  a  pledge  ; 
consequently,  H*as  a  trustee  to  restore  it  when  the  money  was 
paid  to  the  proper  hand ;  and  the  heir  himself,  though  he  was 
proper  to  keep  the  ple(%e,  being  land,  yet  was  not  proper  to 
receive  the  money,  being  purely  personal.    Nor  was  «t  hard 
that  the  heir  should  part  with  the  UaA  without  having  the  monej 
that  came  in  lieu  of  it,  because  the  money  was  originally  parted 
with  from  the  personal  estate,  and  would  have  immediately 
[  687  }      come  into  the  hands  of  the  executor,  had  it  not  been  placed  oat 
in  real  security;   and  the  right  to  receive  a  sum  of  money 
the  payment  of  which  was  a  personal  duty  iudependent  of  tl^ 
condition  of  the  mortgage  deed,  ought  always  to  be  certain,  not 
•      variable  upon  circumstances.    Therefore  it  was  not  material,  in 
this  case,  that  the  personal  representative  bad  asseti  wilbeut 
this  money ;  for  assets  or  not  assets  was  not  the  measure  of 
justice  to  executor  or  administrator,  but  served  only  as  a  pre- 
tence to  favour  the  heir,  who  either  ought  to  have  the  money, 
if  there  were  no  assets,  or  ought  not  to  have  it,  althoagh  there 
were.     For  the  same  reason  it  was  not  material,  that  there 
wanted  the  circumstance  of  a  personal  covenant  from  the 
mortgagor  to  pay  the  money ;  for  though  the  case  of  the  ad* 
minlstrator  of  the  mortgagee  would  have  been  stronger  with  it, 
Mortfrage,  and  yet  it  was  Strong  enough  without  it.     In  this  case,  a  distinction 

conveyance  with  *ii_^  i.. 

agreement  to     was  taken  between  a  mortgage,  and  an  absolute  conveyance  with 
th^Zd^    a  collateral  agreement  to  re-convey  upon  re-payment  of  the 

purchase  money  ;  aod  the  court  said,  that  alt  mortgages  ought 
to  be  looked  upon  as  part  of  the  personal  estate,  unless  the 
mortgagee,  in  his  life-time,  or  by  his  last  will,  did  otherwise 
declare  and  dispose  of  the  same  (/). 

(/)  [This  case  Is  also  fully  reported  in  11  Vin.  Abr.  U7  to  152.— £d.] 


A   MOBTOAOB   BBLONO*  085 

So,  where  a  mor^ge  was  made  ni  fee,  and  descended  to  the      [  668  ] 
hdrnikw0ftke  mortgagee,  which  heir  at  law  had  been  paid  ^ZtZfgZ^ 
the  money  ten  years  before  application  made  for  it,  by  the  nunuy,  decreed 
jerwnal  reprtietUoii9e  of  the  morm^gee ;   on  the  latter  ex-  ^^^ 
hibitiBg  his   bill,  he  had  a  decree  for  k,  bnt  withont  in- 
terQift(g). 

And  if  die  mmlgage  be  in  fee  (A),  conditioned^  that  the  mort*  Heir  truMee  for 
gagor  shaU  pay  the  noiiey  ta  the  mortgagee,  his  heirs,  exe-  ^^^ 
cators,  administralofs,  or  assigns ;  and  the  mortgagee  die  before  feUed. 
tlieflEiorfBage  forfeited,  in  ccMequcnce  of  which|  the  mor^gor 
his  Us  election  to  pay  die  money  to  either ;  yet  it  wfll  belong 
t»  the  executor. 

And  if  there  be  several  ezecDtor%  any  or  eidier  of  them  may^  Reeeipt  bw  om 
heioie  probate  of  the  will  as  well  as  after,  receive  and  give  a  ^^^^  j,gj^^ 
good  diaehaige  ior  the  money  (t).  frobate,  good. 


So,  IB  all  mortgages  in  fee,  a  man's  heirs  are  his  trnstees  for  Heirinevenf 

|.  ...  eoetti  tfuetee 

ttieiSCUtPC8(i).  forexecMior; 

The  beqneal  of  a  speciBc  legacy  to  Ae  executor,  was  bdd  ^Jl^^^^*^^ 
not  lo  bar  him  of  money  due  on  mor^^e  (J).    Thus,  where  a  legacy. 
aortpgee  in  fee^  after  devising  several  legacies,  gave  100/.  to      [  ^^  ] 
bii  executor,  expresgly  willing^  that  he  ehemld  not  be  paid  until 
efUr  hie  dAtt  and  f4her  legacies  were  discharged;  it  was 
aqpied,  in  favour  of  the  heir  at  law,  thai  it  was  a  necessary  im- 
plication that  the  executor  should  have  no  more  than  the  100/. ; 
for  it  was  the  same  as  if  he  bad  expressly  devised  the  100/. 
sat  of  the  residue  of  his  estate,  after  hb  debts  and  legacies 
ysid ;  horn  whidi  it  might  be  strongly  inferred,  he  meant  no 
OMwe  tfana  that  sum,  and  not  the  whde  rasidue.    But  die 
court  decreed  against  the  lieir(c)» 

{g)  Tumefs  can,  %  Vent.  348.  (ib)  Kendaa  y.  Wd^Uy  Bam.  50. 

(&)  Sir  Thxniuse   LUtkton*$    ctue,  (/)  Canning  v.  Hicks,   S  Ch.  Ca. 

9VeDCS51«  187.   S.  C.    1  Vera.  41S.  Sed  vide 

(0  Aueim  y.  ExeaUore  of  DodweU,  14  Geo.  2.  c.  30.  »•  9. 
1  Eq.  Ca.  Abr.  319. 


(C)  It  13  now  clearly  settled,  that  a  pecuniary  legacy  bequeathed  to  an  i^f^uu  io  ex- 
eiecator  win  alone  afford  a  sufficient  ground  for  depriving  him  of  the  residue,  ^c^n'debare 
As  to  the  surplus  undisposed  of,  the  executor  will  by  such  legacy  become   l£^  &.  ^  _^ 
a  trustee  for  the  next  of  kin.    Gibbs  y.  Rumsey,  t  Ves.  &  B.  294.    jBiitf  v.   JJU,^ 
Kxngeioiii,  1  Mertv.  314.    This,  it  is  presumed,  is  what  the  learned  author  ™ 
alindes  to  in  his  reference  to  the  9th  section  of  the  statute  14  Geo.  S.  c.  SO;  - 
a  statute  which  directs  <Mhe  nndiyided  surplus  of  estates  jmr  mUervUXo 
be  applied  and  distributed  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate.*'    But,  because  the  executor  does  not  take  the  mori- 
nge  money  beneficially,  it  does  not  follow  tiiat  it  therefore  ^oes  to  the  lieir. 
the  heir  is  a  trustee  for  the  executor  as  to  the  legal  estate  in  the  land,  and 
the  executor  a  trustee  for  the  next  of  kin  as  to  the  benefiGial  interest  in 
the  mortgage  money.    This,  it  is  conceived,  is  the  correct  mode  of  express* 
hig  the  law.- 
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Heir  €f  nwrt*  And;  if  the  mortgagor  doth  not  redeem  (m),  the  i^ministrator 
u^nvey^estate  ^^^'^  ^^^^  ^1^^  hud,  Tbus^  where  the  mortgage  was  forfeited^ 
tomortgag^e'a    ihe  heir  in  possession  by  descent  no  want  of  assets,  and  the 

Qdnunisirutor :  . 

mortgagor  did  not  offer   to  redeem  ;   the  heir  of  the  mort- 

gagee  was  decreed  to. convey  the  lands  to  his  administrator;  for 

as  the  money^  being  part  of  the  personal  estate^  would  have 

r  690  1      S^^^  ^^  ^™*  ^  would  the  land^  which  was  in  lieu  thereof. 

thntgh  he  be  So,  where  a  mortgs^e  was  made  of  a  copyhold  (n)  by  a  sur^ 

deboni^on^i^  render  thereof  to  Pi,  who  was  admitted .  tenant^  and  died  in 

pwigagee  be      1690,  leaving  T.,  her  son  and  heir  and  executor ;  T.  entered  and 

$ion  as  owner  f    was  also  admitted^  and  afterwards,  by  his  will,  but  without  any 

surrender  to  the  use  thereof,  devised  it  to  G.,  who  was  also 

administrator  de  bonis  non  to  P. ;  then  G.  exhibited  his  bill 

against  K*^  who  was  heir  at  law  both  to  P.  and  T.,  and  who 

claimed  this  as  a  real  estate,  it  having  been  so  long  unce  for-i 

fipited,  two  descents  having  been  cast,  more  being  due  thereupon 

than  the  value  of  the  estate,  the  mortgagor,  by  answer,  having 

refused  to  redeem  and   submitted  to  be  foreclosed,  and  the 

devise  by  T.  to  the  plaintiff  being  void,  at  law,  for  want  of  a 

surrender  to  the  use  of  the  will.     But  it  was  decreed  to  the 

plaintiff,  as  administrator  de  bonis  non  to  P. ;  and  the  decree 

was  affirmed  upon  appeal,    there  being    no  foreclosure  nor 

release  of  the  equity  of  redemption,  in  the  Jifertime  of  the 

mortgagee. 

0r  though  equi-       Although  a  mortgagor  (e),   the   mortgage   being  forfated, 

tian  be.rekwd  releases  to  the  heir  of  the  mortgagee  in  fee,  yet  the  administrator 

*\^'  ^b!r^'  ^^  ^^^^  ^^^  benefit  of  that  estate  [and  release],  even  though 

red  by  time.       tbisre  be  no  debts.     And  so  it  is  in  case  a  mortgagor  be  fore- 

[  601  ]       closed  [after  the  decease  of  the  mortgagee],  or  in  case  the  mort* 

gage  be  of  so  ancient  a  date,  as  in  the  ordinary  course  of  the 

court,  it  be  not  redeemable  (d)  ;  for,  in  case  the  mortgagee  be 

not  actually  in  possession  [as  owner],  it  will  be  loqked  upon  to 

be  personal  estate  (e). 

(m)  EVtisv.  Gnavasy^  Ch.  Ca.50.  S  Freem.  237.— Ed.]  TTood  v.  iVo«# 

CoMwug  V.  Hicks,  supra,  689.  worthy ,  cited  2  Vern.  193. 

(n)  Tabor  ▼.  Grover,  2  Vern.  367.  (o)  Audley  v.  Audky,  2  Vem.  193t 
S.  C.    1  £q.  Ca.  Abr.  328,   [and 


(D)  As  to  this,  see  antes,  408,  et  seq. 
Heir  Iff  mmi'  (£)  So  in  Fishy.  Fisk,  Free,  in  Ch.  11,  it  was  held,  that  a  mortgage, 
gagee  may  pay  though  forfeited,  and  thongli  the  heir  bought  in  the  equity  pf  redemption, 
money  to  exe»  and  though  there  were  no  defect  of  assets,  should  belong  to  the  executor. 
cutor,  and  take  ^"^  ^^  ^^*  ^^1^>  ^^^  i^  ^^  ^^^^  ^^^  ^n  ■"  by  descent  of  such  forfeited 
benefit  of  fort*  mortgage  when  he  bought  the  equity  of  redemption,  and  there  had  then 
etosare*  been  no  defect  of  assets,  equity  would  not  have  taken  it  from  him.    ft 

th«  land  be  worth  more  than  the  money,  it  seems  the  heir  may  well  say  iq 
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And,  where  tbere  was  husband  and  wife  (p),  and  the  wife,  Hiuhand  ,<iifmt« 
having  a  mortgage  in  fee  of  a  copjfhold,  dierf leaving  isf ue,  ^e^^^iuedtl 
which  issue  was  admitted  and  died,  and  then  the  husband^  as  her  mortgage  of 
administrator  to  his  wife,  claimed  title  to  the  copyhold,  being  tat^kought^er 
a  mortgage,  and  so  part  of  his  wife's  personal  estate  :  it  was  ^  ^  odmitm 
decreed  to  him  against  the  heir  at  law,  although  the  latter  had 
been  admitted. 

So,  a  mortgage  of  an  inheritance,  to  a  citizen  of  London  {q\  Mortgagemfn 
hath  been  held  to  be  part  of  his  personal  estate,  and  divided  ^«  pmmurf 
according  to  the  custom.  estate. 

Bat  if  a  mortgagor  agreea  to  convey  his  equity  of  redemption  BHr  qf  nuri^ 
to  the  mor^iagee  (r),  and  [the  mortgagee]  dies  before  the  agree-  ^^qf  kU  oC 
ment  is  executed,  the  heir  of  the  mortgagee  shall  have  the  ^^^'  coi^ 
money  £in  preference  to  the  administrator]  (f).  r'602  1 

Bat,  ^f  the  possessor  of  |he  estate  apprehends  himself  to'  Mortgagee 
hold  it  in  fee,  his  interest  will  not  be  considered  as  personal,  !^,J^^ 
against  his  evident  intention.    As,  if  a  moftgaged  estate  be  sold  to  A.,whodie$^ 

jj      V  ^m         m^  ^hiA Aft      A^^A^B 

by  the  mortgagee,  to  a  third  persoi),  who  means  to  realize,  but  /^ed  to  hii 
is  deceived  in  his  purchase ;  the  money  paid  by  him  will,  on  «^<^^* 
repayment,  go  as  the  estate  would  have  done.  For,  in  this  case, 
the  intention  of  the  vendee  is  to  alter  the  nature  of  k^s  pro- 
perty, aad  to  invest  his  personal  estate  in  the  purchase  of  land ; 
and  therefore  the  court  will  consider  it  as  land,  wb^n,  by  an 
accident,  his  intent  would  otherwise  be  frustrated.  Thus, 
where  a  mortgagee  in  fee  entered  (s),  and  after  seven  years  en- 
joyment, sold  the  lands  abaolMtely  to  I.  S.  and  his  heirs  ;  the 
court  decreed,  that  the  estate  should  not  be  looked  upon  to  be 
a  mortgage,  in  the  hands  of  I.  S*i  so  as  to  make  it  part  of 
his  personal  estate,  biut  should  be  deeno^ed  real  property  for  the 
benefit  of  his  heir. 

So,  if  it  appears  to  be  the  iotention  of  the  mortgagee,  that  Execute'  nof 
the  mortgage  should  pass,  by  devise,  as  a  real  estate,  the  exe-  mortgag*!STii 
oitor  will  not  be  entitled  (t).    As,  where  the  testatpr  (m),  haying  *«*»<>»  *•  ^' 

vise  uotd  as 
328,  pi.  6y  and  Barn.  Ch.  Ca.  46.— 


(p)  Turner  v.  Cronf ,  t  Vern.  170.        388, 
(9)  1  Ch.  Ca.  «85.    1  Vern.  4.  Ed.] 


{rj  TiUey  v.  EgertefH,  S  Ch.  Itep.  {t)  Martiu  v.  MowUn,  %  Barr.  9($9, 
35.  63.  .    infra,  694. 

ts)  CcUon  V.  Isles,  1  Vera.  271.  («)  Nous  v.  MordoMnt,  2  Vern,  5SU 
IS.  C.  1  £q.  Ca.  Ab.273,pl.  3.  Ibid.      S.  C.    Odb.  Ch.  Rep.  2.    Pre.  Ch. 

265. 


the  e^ecntor,  '*  I  wiU  pay  yon  the  money,  and  take  the  benefit  of  the  fore- 
closure to  myself."  Clerkson  v.  Bowyer,  2  Vern.  67.  Mr.  Fonblanque 
adds,  *'  Query;  whether  the  heir  could  compel  the  executor  to  take  the 
money  before  he  had  forecloaed  ?"    See  2  Fonbl.  Tr.  £q.  285,  5th  edition. 

(F)  In  the  4th  edition  this  point  is  erroneously  stated  and  referi^ed  to. 
•The  above  corrected  paragraph  is  sanctfoned  by  the  report. 


em 


CAP.  XV. 


TO  -WHOM   LANB8   FOR7EITBD 


1693} 


Except  asaetM 
faU  Ami. 

[694] 


Mortgage  will 
not  poMs  a§ 
iand  under  de- 
scription op' 
pUcobie  to  it  in 
point  of  locQ' 
lUtf  merely  (h). 


set«ral  noHgsges^  and  among  die  rest,  a  mortgage  in  fee  of 
laads  in  F.^  devised  his  mortgages  to  bis  two  daughters,  dieir 
executors  and  administratorsy  aad  his  lands  in  F.,  upon 
which  he  had  entered  upon  foifeiiiire  of  the  mortgage^  to  them 
and  their  heirs ;  M.,  one  of  the  daughters,  dying  without  issue, 
H.  her  husband  and  adraiBistrator,  claimed  a  moiety  of  the  lands 
in  F.,  as  part  of  his  wife's  personal  estate,  it  being  a  mortgage 
not  foreclosed,  or  the  equity  of  redemption  released.  But  it 
was  held,  that,  although  it  was  a  mortgage,  as  between  die 
mortgagor  and  mortgagee,  yet  the  testator's  intent  was,  that  it 
should  pass  to  his  daughters,  as  a  real  estate  to  them  and  their 
heirs,  and  not  as  part  of  his  personal  estate ;  and  that  M.,  the 
Wife  ef  H.|  being  dead  without  issue,  it  descended  and  went 
to  her  sisters,  as  her  heirs  at  law ;  and  that  H.,  as  administrator 
to  his  wile,  ought  not  to  have  any  part  thereof  as  personal 
estate  (o). 

But  where  a  mortgage  was  devised  as  real  estate,  after  a 
decree  of  foreclosure  nisi,  it  was  held  to  be  personal  estate 
for  payment  of  debts  (cr),  if  assets  fell  short,  though  considerted 
as  real  estate  between  devisor  and  devisee. 

But  a  mortgage  will  not  pass  ad  land  under  a  general  descrip- 
tkm,  applicable  to  it  in  point  of  locality,  if  there  he  other 
circumstances  sufficient  to  shew,  that  the  owner  considered  it  aa 
personal  property. 

Thus  where  A,  B.,  and  R.  B.  his  wife  (y  ),  entided  to  certain 
copyhotds  of  inheritance,  situated  in  the  manor  of  Wyke  Regisy 
surrendered  the  same  to  W.  on  mortgage,  and  the  mortgagee 
entered  thereupon,  and  was  in  possession  at  the  time  of  his 
death ;  t|ie  money  was  not  paid  according  to  the  conditioe  of 
the  surrender,  and  the  equity  of  redemption  of  the  estate  was 
not  foreclosed  or  released  during  the  life  of  W.  But  W.  sur- 
rendered the  estate,  and  divers  other  copyholds  in  the  said 
manor,  and  after  describing  several  other  copyhold  estates,  the 
surrender  proceeded  thus,  ''  ac  etiam  utC  claus'  pastura  de  novo 

(po)  Gwrrett  ▼.  Evers^  MO0. 364.  (y)  ifaitin  v.  MewUn^  t  Burr.  969. 


(G)  '^  The  same  not  being  devised  as  a  mortgage  bat  as  lands  of  inherit- 
ance, but  if  there  are  any  other  lands  contained  in  the  mortgage^  which 
are  not  within  that  distinction,  then  that  soch  lands  ought  to  be  taken  as 
the  testator's  estate  of  inheritasce  not  devised  or  disposed  of  by  the  will, 
and  that  the  profits  thereof  ought  to  be  applied  as  lands  not  devised  by  the 
will."  Reg;  lib.  1706.  B.  fol.  STO^  per  Mr.  Raithby's  very  valuable  ecUtion 
of  Vernon. 

(H)  The  case  of  Mmfin  v.  MowUny  has  been  considered  on  other  points, 
iu  a  former  note.    See  aatea,  S67,  of  this  edition,  n*  (L). 
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imeimiim,  tmiHmrC  per  tMtiuUiotmn  Aiodieim  acra$,  Sfc.  ift. 
(describiqg  the  premiaes  in  question.)  Nee  non  totum  it^Utan 
Jim  tUuium  imttresse  chm*  H  demand^,  qumeunque  ftaiidC  \,G&S'^ 
W,  torn  in  lege  qumn  in  dBqmtaie  deetin  prfBimasis  prmdict\  tt 
gmhbei  im  de  parte  et  paretlla  ad  opus  et  usum  pr^gdicti  W. 
pro  termmo  tiim  eyOf  et  post  ^us  deeea$um,  ad  opus  et  uiumtaiis 
personte  ske  permmarum  eui  ael  qusbus  it  pro  tali  statu  site 
statibus  fuoT  ipse  prtedictus  W^  per  ultimam  wAuntatem  suam 
out  per  aUqmod  aliud  eeriptum,  sub  manu  et  sigilh  prtsdkti  W., 
daiii,  devisaUt^  limitalnt,  dedarabit  site  appwMtmabit ;  et  pro 
a^isau  Uuu  donatumu  demsamentt  Iswsstatwms  declarsUumiessve 
appunctuaiionis  ad  opus  et  usum  reetorum  hareAtm  ipsim  W.  in 
perpetuumsecsuedstmcofisssetudinemmaHeriipradieii.  Super  quo, 
md  idam  eandem  turiasn  vesUt  pradictus  W.|  et  cepit  de  domims 
ei  firmmr^  pnedictis  pr^smissa  prtedicta  superiu$  surium  reddka 
cum  mwMbuM  et  singulis  iorum  pertim\  habend^,  tenemP  omtsia 
et  singula  pr^missa  pntdicta  cum  sums  pert€  prutfato  W.»  psv 
Urmine  viise  auss^etpost  ^us  decessusUf  iaU  persona,  sivepereenis 
esd  vel  qtdbuSf  tt  pro  tali  datu  sive  staiibus  quaP  ipse  pradiotus 
Vf^perukimam  veluutaiem  suam,asdper  aUquod  aUum  ser^ 
ium  eub  manu  et  ngUlo  suis,  dabit,  devisabit,  Hwiitabit  declarahk 
me  appunctuaiUf  prout  mperius  Bmiiatur  ei  pro  drfeelu  inde^ 
recHs  haredibus  ipskts  W«  in  perpetuum,  secundum  comueh^ 
dinem  manerii  pradicti:  Subject*  tamen  separaUbus  coy** 
BiTioNiBUS  in  quibusdam  copHs rottdorum  cur'  manerii  preat  £  593  } 
mentionat  quarum  separaP  daf  sunt  prout  sequen,  Sft*  tf^e!* 
AAerwvds  W,  made  his  will,  and  therein,  aftef  a  fvriety  df 
devises  and  bequests,  proceeded  thtts^  ^'  And  wlieraas  R.  B^ 
widow,  stands  indebted  to  me,  in  a  coouderable  som  of  moneys 
I  cb  hereby  appoint  and  give  her  twelve  months  tame  after  mj 
death  to  pay  the  sanae,  and  do  give  her  50/.  to  be  diowed  t)Ut 
of  the  same  debt.''  Ami  then  proceeds,  ^'  Item^  All  my  laadn 
tenements,  and  hereditaments,  within,  and  parcbl  of  thb 
SAIB  If  ANOB  OF  Wtkb  Rbois^  and  also  all  other  my  kinds^ 
tenements,  and  bereditaaifintSy  in  tbe  oounty  of  Dorset  (charged 
as  above-mentioned)  I  do  give  and  devise  unto  my  son  H.  W^ 
and  onto  A.  bis  now  wife,  and  to  the  heirs  of  the  body  of  ray 
said  son,  H.  W.,  on  the  body  of  the  said  A.  lawfully  begotteiv 
and,  for  defindt  of  such  issne,  unto  ray  right  heirs  for  ever* 
Item,  I  give  and  bequeath  to  my  said  son  H.  W*,  all  my  goods 
and.  chattels,  and  personal  estate  whatsoever ;  he  paying  my 
debts,  and  legacies,  and  funeral  expences.''    And  one  question^ 


I 
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•necessary  to  be  decided,  was,  whether  the  testator  meaiit  to 
devise  this  mortgage,  as  part  of  his  real  or  personal  estate  ?  Et 
per  Lord  Mansfield,  as  to  tlie  constmction  of  the  will  of  W.^ 
[  %7  ]  if  it  appeared  that  the  testator  really  meant  atid  intended  to 
devise  the  mortgaged  premises  as  land,  it  would  then  be  a  delrise 
of  land ;  the  mortgage  being  forfeited  by  law,  and  the  estate 
in  tlie  land  become  absolute.  But  if  it  appears  that  the  testator 
meant  and  intended  it  as  a  bequest  of  money  only,  then  it  wonld 
be  considered  in  a  court  of  equity,  as  a  specific  bequest  of  the 
money :  and  a  court  of  equity  would  not  direct  the  money  to 
be  laid  out  in  land,  without  express  words  in  the  will  to  ground 
such  direction  upon.  It  seems  to  me,  that  the  testator  all  along 
understood  this  to  be  part  of  his  personal  estate,  and  that  he 
meant  to  dispose  of  it  as  such  by  his  will.  He  surrendered  it 
as  charged  rmih  a  condition  of  redemption  and  resurrender. 
And  m  his  will,  he  manifestly  considered  it  as  a  debt  due  from 
Rachel  Buckler,  and  that  debt  as  part  of  his  personal  estate. 
Though  the  testator  has  not  in  bb  will  mentioned  this  estate  to 
be  redeemable,  yet  he  has  done  so  in  iSt\^  turrender  to  the  use 
of  his  will,  he  surrenders  it  as  liable  to  a  condition  in  equity 
(for  at  law  it  was  become  absolute)  and  there  had  not  run  above 
eight  or  nine  years  upon  this  mortgage,  when  be  made  this 
surrender ;  so  that  he  appears  to  have  made  the  surrender  of  it, 
only  to  substantiate  his  claim  upon  the  estate,  and  up(m  the 
[.696  J  face  of  the  surrender  plainly  considered  it  as  redeemable,  AnA 
so  he  did  in  his  will  too.  We  must  take  it  upon  the  will,  that 
the  widow  B.  owed  him  no  other  debt  but  this  :  de  non  exis- 
tentibuSf  et  de  non  apparentibus  eadem  est  ratio.  He  gives  her 
time  to  pay  it ;  he  gives  her  a  specific  legacy  out  of  it ;  he 
gives  it  as  a  debt  towards  payment  of  bis  debts  and  legacies  : 
''  1  give  and  bequeath  to  my  son  H.  W.,  all  my  goods,  chattels^ 
and  personal  estate  whatsoever,  he  paying  mf  debts,  legacies, 
and  funeral  expences"  And  there  is  nothing  to  control  this, 
but  the  general  words, ''  all  my  lands,  tenements,  and  heredita- 
ments, within,  and  parcel  of  the  said  manor,  &c.''  But  his 
^  creditors  and  legatees  had  a  right  to  have  it  considered  us  personal 
estate.  Therefore,  we  all  agree  in  opinion,  **  that  he  meant  to 
pass  it  as  a  debt  :**  and  there  is  no  colour  to  imagine,  that  it 
could  be  considered  in  a  court  of  equity,  as  a  specific  bequest 
of  money,  which  they  would  direct  to  be  laid  out  in  land. 
Mortgage  mo-  And,  where  money  secured  by  a  mortgage  (to  which  the 
be  laid  out  in      executor  was  legally  entitled)  was  articled  to  be  laid  out  in 
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hlid(z),  and  settled  on  the  issue  of.  the  marraigei  it  was  hy  UMiefmider' 

Hale,  Chief  Justice,  on  a  special  verdict,  adjudged  to  be  bound  ^  ^ 

hj  the  articles.  r  Qgg  i 

IS  two  persons  advance  a  sum  of 'money  on  mortgage  (a)>  No  aurviwtnkip 
.  and  take  die  mortage  to  themselves  jointly,  without  inserting  ^^^i^^ 
in  the  deed  the  words  to  be  equally  divided  between  theniy  and 
one  of  them  dite  ;  when  the  money  comes  to  be  paid,  the  sur- 
vivor shall  not  have  the  whole,  but  the  representative  of  him 
that  is  dead  shall  have  a  proportion,  because,  from  the  nature 
of  the  transaction,  the  court  presumes  this  to  be  the  intention 
of  the  parties  (i). 

Thus;  where  N.  and  S.  lent  2000/.  to  G.,  on  mortage  (ft),  ^^"^^^ 
1460/.  whereof  was  the  money  of  S.,  and  550/.  the  residue,  the  money  he 
the  money  of  N.,  and  it  appeared,  by  a  note  under  both  their  {S^e«ir^st(^). 
signatures,  that  the    1450/.  was  delivered  by  S.  to   N.,  and 
that,  if  the  mortgage  was  paid  off,  then  the  1450/.  with  interest 
thereon,  was  to  be  re-dclivered  into   the  hands  of  S.,  for  the 
uses  of  his  will.   Afterwards,  and  before  the  day  of' redemption^  ' 

S.  made  hb  will,  reciting  the  above  memorandum,  and  disposed 
of  his  share  thereby.  The  lands  were  redeemed  on  the  day^, 
and  the  whole  money  and  interest  paid  to  N.,  S.  being  dead, 
and  he  claimhfig  it  by  surviv6irship.     But,  on  a  bill  exhibited 

(z)  IjxMrenee  v.  Beverly ,  cited  3  P.  equity  as  real  estate :   see  1  Fonb. 

Wbm.  Si7,    [and  in  1  Vein.  471,  Trea.  Eq.  4f0,  5th  edit— £c(.] 

dated    abo  in  Bnien   y.  Pembroke^  (a)  S  Yes.  258. 

Se  Vem.  55,  and  reported  9  Keb.  841.  (6)  Petty  ▼.  Siywafd,  1  Ch.  Rep. 

In  what  cases  money  covenanted  to  51.    1  Eq.  Ca.  Abr.  290.    £t  vide 

be  laid  out  in  laud,  is  considered  in  ^  Ves.  258«  [3  Ves.  6$l,  and  1  Atk* 

467.— jEd.] 


(I)  Tlds  shews  the  utility  of  the  clanse  in  the  conunon  forms,  declaring  Jouii  m^rt- 
when  money  is  advanced  by  trustees,  that  it  is  advanced  by  them  as  joint-   gagete  tru»teet 
tenants  on  a  joint  account*    And  it  b  observable,  that  if  lands  are  mort-  fir  each  ether* 
nged  to  A.  and  B.,  and  A.  only  |>ays  the  money,  the  intention  being  that 
B.  should  take  nothmg,  B.  will  be  a  trustee  for  A.,  and  compellable  to  re* 
lease   when  called  on.    Gary's  Rep.  19.    And  in  an  anonymous  case  in 
Carthew.  p.  16,  it  appears  to  have  been  held,  that  joint  mortgagees  are 
tmstees  for  each  other.  ^^, 

(K)  In  reference  to  purchasers  the  rule  is,  that  if  two  persons  buy  an  estate,   Nomenoicorshp 
and  pay  equsd  proportions  of  the  consideration  money,  taking  a  conveyance  ^  money  paid 
to  them  anddieir  heirs,  it   is  a  joint-tenancy,  that  is,  a  purchase  by  them  *"  unequal 
jointly  of  the  chance  of  survivorship.    But  when  the  proportions  of  the   'fuo^* 
money  are  not  equal,  find  this  appears  in  the  deed  itself,  this  makes  them 
in  the  nature  of  partners ;  and  however  the  legal  estate  may  survive,  yet 
the  survivor  will  be  considered  but  as  a  trustee  for  the  other,  in  proportion 
to  the  sums  advanced  by  each  of  them.    So  if  two  or  more  make  a  joint 
purchase,  and  afterwards  one  of  them  lays  out  a  considerable  sum  of  money 
in  repanrs  and  improvements,  and  dies,  this  will  be  a  lien  on  the  land,  and 
a  trust  for  the  representative  of  him  who  advanced  it.    Per  Master  of  the 
RoUs,  in  Lake  v.  GiUon,  1  Eq.  Ca.  Abr.  291,  pi.  3.    S,  C.  3  P.  Wms.  158, 
sub  nomine  Lake  v.  Craddoek,    The  maum  among  merchants  and  traders, 
U  j\  M  accreeeendi  biter  mercatores  pro  bene/lcio  commereii  locum  non  habft,    £t 
vide,  for  further  cases  on  this  subject,  %  Bridgm.  Index,  3d  edit.  tit.  Locirf 

CMMtiMifP.  274.- 
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How   A   WIVB  IS   INTEKESTED 


[  703  ] 


Amdevtry  m* 
terest  she  may 
Aa«€  in  land. 


Wife's  interest 
in  husband's 
judgfneni  bar' 
vabk  by  fine. 


Wife  may  tn- 
eihmber  her 
dower  or  Join* 
tnre. 

[  704  ] 
Agreement  that 
wife  shail  r«- 
deem  good^  not' 
withstanding 
fine. 


Except  against 
creditors,  and 
then  sulfjict  to 
sHfih  creditors. 


marriage,  barred  herself  of  her  right  to  dower,  so  that  she  caitf 
claim  uothing  after  her  husband's  death,  but  her  jointure,  which 
she  herself  concurred  in  destroying.  But,  if  a  jointure  be  set^ 
tied  on  a  woman  after  marriage  (in  which  case  it  is  no  bar  of 
dower)  and  she  joins  her  husband  in  levying  a  fine  of  it,  this 
will  not  prevent  the  wife  from  claiming  dower  oat  of  any  other 
lands,  whereof  her  husband  was  seised  diuiug  the  coverture  ; 
because,  the  jointure  being  no  bar  of  dower,  the  wife  had  her 
election  on  her  husband's  death,  either  to  accept  of  the  jointure^ 
or  to  claim  her  dower.  And  therefore  Sir  Edward  Coke  says, 
that  a  fine  levied  of  her  joititute  before  her  time  of  election^  ia 
no  bar  to  her  right  of  electing  dower,  when  her  time  of  electioQ 
does  come. 

And  if  a  married  v^man  joiA  her  husband  in  a  fine,  it  will 
bar  her  of  any  particular  interest  she  hath  in  the  lands  compre-' 
liended  therein,  as  well  as  from  claiming  dower,  or  a  jointure 
out  of  those  lands. 

Thus,  where  a  man,  on  his  matriage  (tf),  entered  into  a  bond 
for  600/.  to  a  trustee,  with  'a  warrant  of  attorney  to  confess 
judgment  thereon,  to  be  defeasible  on  the  payment  of  900/.  to 
his  wife,  if  she  should  survive  him,  and  the  wife  afterwards 
joined  the  husband  in  a  fine  of  all  his  lands  ;  it  was  resolved, 
that  the  fine  not  only  bound  the  wife  from  claioHng  dow«r 
out  of  the  lands,  but  destroyed  her  interest  in  the  judgment. 
And  the  Lord  Keeper  decreed,  that  the  wife  should  procure 
satisfaction  to  be  acknowledged  an  the  judgment. 

And  as  a  wife  may,  by  levying  a  fine,  absolutely  bar  herself 
of  her  dower  er  jointure;  so  may  she  thereby  charge  or  incum- 
.ber  her  interest  therein. 

But  in  such  case  (e),  where  [the  wife  joined  her  husband  in  a 
mortgage,  and  levied  a  fine  to  the  intent  to  bar  her  dower,  and] 
the  husband  agreed  that  she  should  have  die  redemption  of  the 
mortgage  ;  in  regard  the  wife,  in  confidence  of  this  agreemelft, 
had  levied  the  fine,  and  thereby  barred  her  dower,  the  husband 
and  wife  being  both  living,  the  court  decreed,  that  after  the 
husband's  decease,  tl>e  wife^  in  case  she  should  hai^en  to  survive 
him,  should  enjoy  her  dower. 

But  the  husband  having  in  this  case  mortgaged  the  estate 
twice  more  (f),  such  agreement  was  held  fraudulent  against 
the  subsequent  mortgagees^  so  far  as  it  entitled  the  wife  to  the 
whole  equity  of  redemption.     Btft,  notwithstanding  the  morc- 


.<d)  Goodriok  v.  SherhoH,  Pre.  Cb. 
333.  S.  C.  by  tbe  name  of  ShotboU 
y.  Biscow,  Oilb.  £q.  Ca.  IS. 


(e)  Doiin  Y.  CiOtfmm,  1  V«rB.  »*• 
(/)  Ibid. 


gftgees  pressed  that  Uie  decree  migtit  oiily  lie»  that  she  should 
leigoy  her  dower  notwithetaDdiog  the  finei  the  court  thought  it 
ynreasonable  to  put  the  wife  to  her  writ  of  dower,  because 
they  nught  convey  away  the  estate,  and  she  not  know  against . 
wliooi  to  bring  it;  and  therefore  decreed  the  dower  to 
iier<c).  \ 


(C)  In  the  case  of  Jackson  v.  Parker,  Amb.  687,  Sir  T.  Scwell,  M.  R.  1ai4   Redemption  re* 
hM  of  the  circumstance  of  the  equity  of  redemption  being  limited  to  the   served  to  kus- 
iiiwbttid  and  wi&  jointly,  to  infer  an  intention,  (hat  the  wife  shoulc)  in    ^."^  <"><'  ^^ 
eqoity  retain  her  right  to  dower  subject  to  the  mortgage  debt.    In  that  jovntlyy  latter 
case  Sir  John  Jackson,  tenant  in  tail  of  the  lands  in  (juestion,  made  a   endowable,  eub- 
jaortgage  bv  lease  and  release  and  fine,  in  which  his  wife  joined,  to  Frances  j^^^  'f  mortgage 
Stnbba,  and  in  which  there  was  contained  a  proviso,  that  if  the  said  John  ffotwithetand* 
Jackaoa  and  Esther  his  wife,  their  heirs,  exeeutors,  administrators,  or  as-   ingfiM* 
sisjos*  ahonld  pay  the  mortgage  money  and  interest,  then  Frances  Stiibbs,  her 
keirs  or  assigns,  shonld  re-convey  the  premises  to  the  said  John  Jackson  and 
JEsther  liU  ime,  ifceir.  heira  or  assigns ;  and  there  was  a  cfanse  at  the  end  of 
fbe  deed  which  declared  Ijie  uses  of  the  fine  to  be  (subject  to  the  payment  of 
the  mortgage  money  and  interest)  to  John  Jackson,  hts  heirs  and  assigns. 
Upon  a  qoestion  as  to  wbat  Interest  the  wife  took  in  the  equity  of  redemp- 
tion on  this  mortgage,  it  was  argued,  that  the  court  would  put  a  trne  con- 
■traetk>B  on  the  A^^A^  by  taking  into  consideration  the  ownership  of  tiie 
estate,  and  the  pvrpoae  for  wlU(ch  the  deed  was  made  :  that  the  haaband  wa^ 
the  owner  of  the  estate,  and  the  intention  of  the  deed  was  merely  to  make  a 
DMrtgage ;  and  that  the  wife  was  made  a  party  and  joined  in  the  fine  for 
the  sake  of  the  mortgagee,  and  for  no  other  ulterior  purpose.    Sir  Thoipas 
Sewell  adopting  this  -  argument,  was  of  opinion,  that,  notwithstanding  tlie 
langnmfie  ^f  llie  jprpfito,  &edre  was  no  room  to  presnrae  any  .contract  between 
tile  husband  and  wife,  by  which  the  latter  was  to  take  a  joint  interest  in  the 
eqnity  of  redemption  in  lieu  of  her  dower ;  for  that  if  It  had  been  so,  it 
wonld  liave  been  recited  in  the  deed.    And  bis  Honour  observed,  that  the 
wife's  right  of  dower  .accounted  for  her  joining  in  the  fine.     The  deed  was 
piatmed  as  between  mortgage  and  mortgagee,    llie  wife  had  a  rigiit  to  re* 
deem ;  ;and  if  she  had  redeemed  a  court  of  equity  woo4d  not  have  taken 
the  estate  from  her  but  upon  the  terms  of  allowing  her  dower.    The  deed 
had  declared  ibe  rights  >of  Ahe  {parties.    Vlie  uses  of  the  0ne  were  declfu-ed 
after  payment  of  the  mortgage  money  to  the  husband  and  his  fteirs.    The 
wife  wooid  then  be  entitled  to  dower  again,  after  the  money  paid,  by  the 
toband  tal^tng  the  estate  in  fee. 

Hence  arises  the  general  understandmg  of  the  profession,  that  a  fine^  fine  a  ioiat  sr 
alHioiiffh  an  absolute  bar  at  law,  may  in  equity  upon  the  ground  of  Its  partial  bar  in 
having  been  levied  for  a  particular  purpose,  be  restrained  from  operating  equity  aceord- 
to  exclude  the  widow  from  her  dower,  except  to  the  extent  of  the  particu-  ing  to  intention 
hr  purpose  contemplated.    And   this  general  opinion   is  still  further  con-  qf  parties, 
faofid  andjenforced  h^  the  fallowing  easel: —In  Ooodrick  v.  Brojtpn,  ^  Ch.  * 

Ca.  49,  it  was  resolved,  that  whereas  by  a  decree-  of  the  Court  of  Chan- 
eery,  a  fine  was  levied  to  a  particular  end  and  purpose,  which  would  operate 
forUier  in  point  of  law  than  to  the  end  which  the  decree  ordered  it :  it  wafi 
resolved,  that  snch  fine  shonld  not  be  suffered  in  equity  to  work  farther  than 
the  decree  intended.  On  the  same  principle,  in  a  MS.  report  of  Mrs.  Danby's 
«u«,«8  Eq.  Ca.  Abr.  385,  pi.  2.  S.  C.Pr.  Ch.'34,  cited,  it  is  said,  «  A  wife 
joined  with  her  husband  in  a  fine,  in  order  to  make  a  mortgage,  which  after- 
wards was  not  made ;  the  husband  died,  and  the  wife  brought  a  writ  of 
dower,  and  got  judgment  by  default ;  and  the  heir  could  not  be  relieved 
against  it  in  equity  as  he  would  have  been,  if  the  fine  had  been  a  bar  of  hr^r 
dower  in  equity  as  it  was  at  law.*'  The  court  must  therefore  in  effect  have 
decided,  that  the  fine  was  no  bar  in  eqnity,  the  particular  purpose  having 
failed.    It  seems  however  to  have  escaped  observation,  that  as  no  mortgage 

was  made,  the  use  resulted  to  the  husband,  and  consequently  the  fine  was  ^ 

no  more  a  bar  at  law  than  it  was  in  equity.    In  Naylor  v.  Baldwin^  1  Ch.  fl 

Rep.  ISO,  Richard  Baldwin  made  a  mortgage  by  demise  to  oneTimlfor  1 

securing  400{.,  lent  by  Tii  rel,  and,  to  confirm  liie  mortgage,  Baldwin  and 

H   t 
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Fine  no  6«-  of  Notwithstanding  these  princfpleflr,  if  it  appears  not  to  hnrm 
so  iHtended  on  "'^n  ^^^  intention  of  the  husband  and  wife^  in  levying  a  fin^ 
<^^^»iructwn  of  xo  bar  the  wife's  jointure,  the  fine  wiH  not  aflFect  it,    Thu», 

vahoU  deed,  pre-  ^  f 

ferringfiru  of    where  W.y  and  R.  his  wife  (g),  being  seised  of  lands  to  them, 

tf2tt^""!f  te«*.    ^^^  ****  ^^^  ^^  ^'»  ^^^f  ^y  indenture,  bargain  and-  sell  the  same 
[  705  '  j     to  P.  in  fee,  subject  to  a  proviso,  that  if  W.,  or  bis  wife,,  or  the 
heirs  of  W.,paid  100/.  to  P.  at  a  given  day,  that  then  it  should 
be  lawful  to  them,  and  to  the  heirs  of  W.,  to  enter,  and  to  re- 
have  and  enjoy,  as  in  their  former  estate,  this  indenture  not- 
withstanding ;  and  that  then,  after  such  a  payment,  this  inden- 
ture, and  all  other  fines  and  assurances,  to  be  passed  betweeo 
the  said  parties,  should  be  to  the  use  of  W«  and  his  heirs  (leav-* 
jng  out  the  wife  here) ;  and  lastly,  it  was  agreed  thereby,  that  all 
fines  and  assurances,  to  be  made  between  the  parties  within 
seven  years  following,    should^  be  to   the  uses,  intents,,  con* 
ditions,  grants,  and  agreements,  before  thereb  expressed,  and 
to  no  other  use,  intent,  and  purpose,  &c.     The  deed  was  not 
enrolled.     W.  and  R.  his  wife,  within  seven  yeafs,  levied  a  fine, 
according  to  that  indenture,  to  P.    Afterwards  W.  died.     His 
wife  at  the  day  paid  the  100/.  and  entered.    Then  one  entered 
by  command  of  the  heir  of  W.,  pretending  that  by  the  pay- 
706  ]     ment  of  the  100/.  the  fine  was  to  the  use  of  the  heirs  of  W., 
and  not  to  the  wife  ;  but  resolved  unanimously,  per  curiam^ 
that  the  wife  should  have  an  estate  for  life ;  for  so  was  the  con- 
dition, and  tlie  first  part  of  the  clause  ;  and  the  other  part  of 
the  clause,  or  middle  clause,  was  not  repugnant,  but  stood  well 
with  it,  that  it  should  be  to  the  use  of  the  husband  and  his 
heirs,  and  did  not  controul  die  limitation  to  the  wife  for  her  life; 
and  when  both  clauses  might,  by  any  construction,  stand,  it  was 
to  be  construed  accordingly ;  and  the  last  clause  expounded  this 

(jg)  SoMtheoai  v.  Stanory,  Cro.  Elir.  744. 


his  wife  acknowledged  a  fine  to  Tirret.  On  a  bill  in  equity  for  divers  mat« 
ten,  the  conrt  is  reported'  to  have  said,  "  As  for  Mrs.  Baldwin's  duwer, 
unless  she  have  barred  henelf  ^ola%  by  levying  the  fine,  the  conrt  makes 
BO  order  therein  at  present,  but  declares  that  if  she  levied  the  fine  only  t0 
$ecute  tke  Uoh  [that  is,  the  mortgage],  no  debt  could  bar  her,  except  llr- 
rel's  debt  on  the  lease."  The  court  here  evidently  refers  to  the  doctrine 
under  consideration,  and  admits  clearly  that  the  fine  may  operate  as  a  total 
or  a  partial  bar  to  dower,  according  to  the  intention  of  tlie  parties. — Whether 
a  corresponding  statement  can  be  made  as  to  the  operation  of  a  fine  in  a 
court  of  law,  £e  cases  do  not  warrant  us  in  deciding ;  but  no  sound  reason 
occurs  wliy  a  conrt  of  law  should  not  adopt  this  equitable  principle,  and 
restrict  the  effect  of  tlie  fine  to  the  purpose  intended,  in  -the  same  manner 
tlmt  it  restrains  the  operation  of  any  other  species  of  conveyance.  See  Co. 
Litt.  42  a.  183  a.  and  Cru.  Dis.  tit.  xxxii.  c.  19. 

For  tlie  modern  deterinioaUoiis,  and  tlie  general  result  of  cases,  see  the 
next  note. 
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iiilly,  viz.  ''That  all  assurances  should  be  to  all  the  uses  con- 
taioed  in  the  indenture/'  whereof  this  was  one ;  and  that  if  all 
the  clauses  could  not  stand  together^  the  first  should  stand 
rather  than  the  last. 

So,  where  a  jointure  was  settled  upon  a  woman  (h),  issniing  Agreement  thai 
cut  of  some  houses  in  London  which  were  burnt  down^  and  she  effect }oiMivjre 
joined  her  husband  in  a  fine  of  the  houses^  to  create  a  long  good. 
term  for  raising  money  to  rebuild  them,  upon  an  agreement 
diat   she  should  have  her  jointure  out  of   the  reserved  rent 
thereof;   at  was    adjudged,    that  the   fine  did  not  affect  the 
jointure. 

Again,  where  A.,  upon  a  marriage  between  him  and  B.  (t),   H^ife'eannuUif 
and  in  consideration  of  500/.  which  she  brought  as  her  portion,  fine^it  being 
settled  an  annuity  of  50/.  per  annum  on  her  during  her  life,  ^^^f*^^  *^  ^ 
issaing  and  to  be  paid  out  of  several  lands ;  A.  afterwards  roort-  and  not  mtend- 
gaged  the  lands  to  C,  and  prevailed  with  B.  to  join  him  in  a  l^^.^^'^ 
fine  of  part  of  the  mortgaged  premises ;   and,  upon   a  bill       [  707  3 
brought  by  B.  to  have  the  said  annuity  settled  on  her  as  afore- 
said, paid  in  future,  and  also  to  have  the  arrears  thereof,  it  was 
insisted  on  the  part  of  A.  and  C,  that,  by.  the  fine  she  had  ex- 
tinguUhed  her  right  to  the  annuity ;  but  it  appearing,  upon 
reading  some  proofs,  and  producing  deeds,  that  C.  had  notice 
of  this  annuity  before  his  mortgage,  and  that  it  was  excepted 
in  the  mortgage,   and  that    it  was  never    intended    that  she 
should  extinguish  tliis  annuity  by  joining  in  the  fine,  the  Court 
decreed  that  the  annuity  should  be  paid  in   future,  and  all 
airears  thereof  up  to  the  time  of  the  decree  (d). 

(&)  ^SM.  1  Skin.  238.  £5.  C.  noni.         (i)  S^  ▼.  WkUefiOd,  Finch.  277. 
Bnmd  ▼.  Bromd,  postea,  763.— £d.] 


(D)  The  earliest  mention  of  tlie  doctrine  nnder  consideration  is  to  be  Earliest  ea$e  tm 
foond  in  the  ease  of  CotUm  v.  Cotimny  in  the  time  of  Lord  Nottingham,  'Z  Ch.  thie  head. 
IUp.72.  138.  8vo.  edit.  30  Car.  2.  The  canse  was  heard  by  Mr.  Justice 
Wyndham ;  and  the  application  of  the  doctrine  of  resnltioK  trnst  appears 
iaodentally  in  the  report  of  tlie  decree,  which  contains  the  follow inf^  de- 
chuation  :-^'  And  as  to  the  nioKgage  made  to  Perkins  by  the  said  Nicholas, 
and  the  defendant  his  relict,  it  appearing  that  part  of  the  mortgage  lands 
were,  before  that  mortgage  was  made«  settled  on  the  said  Nicholas  and 
Katiierine  in  jointnre,  or  otherwise,  so  as  the  same  came  to  her  as  snrvivor, 
this  court  is  of  opinion^  that  the  eqnity  of  redemption  belonii;s  to  her  as 
sanrifor,  and  not  to  tlie  plaintiff,*  who  claimed  it  as  the  heir  to  Nicholas 
her  husband. 

The  intermediate  cases  have  been  previonaly  noticed.    See  the  preceding    Fine  levied  to 
note.    The  two  recent  cases  of  Rmieombe  v.  HarOy  6  Dow.  Pari.  Kep.  1,    aeeure  tnort- 
ndtnmee  ▼.  Jaekeon^  l  Bligb*  Pari.  Rep.  1S6,  remain  to  l»e  considered.  The    gagee,  doe»  not 
rale  fixed  by  the  former  of  these  ca«es  is  tiiis,^If  the  equity  of  redemption    bur  wife  of 
he  reserved  to  the  hnsband,  npon  a  mortgage,  by  fine  of  the  wife's  estate,   dower.  Contra^ 
and  there  is  notliing  more  in  the  transaction,  the  courts  will  hold  that  no   itViea. 
altemtton  of  the  previoiii  rights  of  the  parties  hath  been  effected.    See  this 
stated  more  at  large  in  the  note  to  p.  756|  postea.— If,  however,  other 
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Joint  tintwer  in      And  an   tnswet  in  Chancery  by  tifeme  eoveft,  has  been 
i9%y  ''"*'  «4judgifd  as  equal   to  a  fine,  in  binding  her  trust  estate  by 


circamstancet  occur,  aflbrdinf;  feyidence  of  an  intended  chaD|[e  of  owner ^^ 
ihip,  the  fine  Will  be  held  to  operate  beyond  the  particular  object  of  secur- 
ing money,  and  will  confirm  the  equity  of  redemption  to  the  person  intended 
to  take  it.  Accordingly  in  /afte«  v.  JaeksoHt  ubi  supra,  where  the  wife 
joined  her  husband  in  the  mortgage  of  her  estate  by  fine,  and  the  proviso 
was  simply,  '  that  if  the  husband  or  wife  paid  the  money  at  the  day  the 
term  created  by  the  deed  should  cease,'  and  the  declaration  of  the  uses  of 
the  fine  were  In  an  aAer  part  of  the  deed  declared  to  enure '  to  the  use  of 
the  mortgagee  during  the  term,  subject  to  the  said  proviso  ;  and,  qfterthe 
expiration  of  such  term,  to  the  nse  of  the  husband  and  wife  for  their  lives 
and  during  the  life  of  die  survivor,  and  after  both  their  deaths  to  the  use  of 
the  heirs  of  their  bodies,  and  for  default  of  such  issue  to  the  use  of  the 
right  heirs  of  the  survivor  of  them  the  said  husband  and  wife,' — it  was  held^ 
that  these  latter  limitations  in  the  deed  were  distinct  from  the  transaction  df 
the  mortgage,  ivhich  prevented  a  resulting  trust  for  the  benefit  of  the  heirs 
of  tl^e  wife.  This  case  is  also  stated  more  fully,  postea,  p.  756,  in  noti»* 
And  it  is  observable,  that  though  the  above  cases  refer  more  particnlafiy 
to  the  wife's  estate  of  inheritance,  yet  the  principle  of  them,  it  has  been 
held,  Is  eanally  applicable  to  instances,  where  the  wife  joins  her  husband 
in  a  fine  or  her  jointure  hinds,  or  of  tliat  portion  of  her  husband's  estate 
which  she  is  or  may  be  entitled  to  as  tenant  in  dower.  See  1  Bligb. 
Rep.  lf6. 
Ctneral  rule.  The  practical  rule  to  be  collected  from  a  review  of  all  the  cases  on  this 

head  is,  that  if  the  wife  concur  with  her  husband  in  a  fine  of  lands  to  which 
she  is  or  may  be  entitled  in  right  of  her  dower  or  jointure,  for  the  porpote 
of  improving  the  title  of  a  mortgagee,  and  the  mortgage  deed  contains  no 
limitation  of  the  estate  beyond  the  security,  and  reserves  the  equity  of 
redemption  to  the  husband  alone,  then  the  fine  which  the  wife  has  levied  to 
give  enect  to  the  mortgage  will  operate  for  the  security  of  the  mortgagee 
only,  and  not  absolutely  to  bar  the  wife  of  her  dower  or  jointure  as  agaitm 
the  husband's  heir,  volunteer,  or  purchaser;  and  this,  on  the  principle,  that 
nothing  more  appearing  on  the  face  of  the  instrument  to  have  been  intended 
titan  the  primary  object  of  borrowing  and  securing  money,  the  deed  Aad 
fine  shall  operate  no  further  or  otherwise.  But  if  the  mortgage  deed  con- 
tain a  settlement  of  the  property  over  and  beyond  the  mere  purpose  of 
security,  as  if  there  be  a  mortgage  for  years,  or  a  mortirage  in  fee,  and  the 
proviso  for  redemption  be  simply  that  on  payment  of  tJ)e  money  the  term 
or  estate  of  the  grantee  shall  cease,  and  afterwards  tlie  fine  is  declared  to 
enure  in  corroboration  of  the  term  or  estate  of  the  mortgagee,  and  tlien  to 
uses  in  strict  settlement,  or  to  uses  which  add  nothing  to  the  security  of  the 
lender  of  the  money,  and  the  persons  taking  under  such  uses  and  limitations 
are  different  from  those  who  were  entitled  to  the  estate  before' the  mortgage 
was  executed,  in  such  case  the  fine  will  operate  to  bar  the  wife  of  dower 
or  jointure  to  the  extent  of  snch  uses  and  limitations,  on  the  gronud,  that 
such  arrangement  was  intended  and  agreed  on,  with  the  privity  and  con- 
sent of  the  wife,  previously  to  her  acknowledging  the  fine  and  execntinsr 
tlie  mortgage  assurance,  though  such  agreement  may  not  perhaps  be  recited 
in  the  formal  or  indeed  in  any  part  of  the  instrument  In  general  cases  an 
answer  to  the  following  question  will  decide  the  point:— Has  the  husband 
a  less  or  a  greater,  or  the  same  estate,  after  the  execution  of  the  mortgage^ 
(considering  snch  mortgage  as  no  diminution  of  his  estate,)  than,  or  as  he 
liad  before  the  mdttg^  transaction  commenced  ?  If  there  be  no  sub- 
stantial and  intended  alteration  of  right,  and  the  husband  stands  seised 
in  fee,  or  of  bis  former  estate,  subject  oiriy  to  the  mortgage,  dower  will 
result  to  the  wife  notwithstanding  the  fine.  But  if  there  be  a  variation 
of  ownershijp,  and  the  hasband  takes  the  eouity  of  redemption  under 
a  modification  different  from  that  under  which  he  before  enjoyed  the 
estate,  such  modification  being  clearly  proved  (either  by  the  deed  itself,  or 
as  it  should  seem  by  parol  evidence,  postea,  p.  739)  to  have  been  made 
with  the  privity  and  consent  of  the  wife,  then  tlie  widow  must  submit  to 
be  postponed  to  the  uses  and  limitations  which  she  has  intentionally  con* 
ciirred  in  creating. 
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Imr  BidrtgiigQ,    ThiM  ik),  where  an  estate  was  pufcbased  in 

tRMt  fiyr  the  husbtod  and  wife  and  their  hein^  and  Ihe  hm^      [  708  ] 

(k)  Anmu  Mos.  248.    £t  vide  EUU  y.  Alkinson,   3  Bro.  C.  C.  565,  and 
~~~  cited  there. 


A  ease  wbieh  recently  occupied  the  attention  of  the  writer  affords  an  apt  Cau  in  pra(^ 
illiutratiOD  of  tlie  inibject  of  this  note.    By  indentures  of  lease  and  release,  tiee,  where  fine 
dated  llth  and  I9th  NoTember,  1B14,  between  I.  P.  and  Mary  his  wife  of  uxu  considered 
the  one  part,  and  I.  D.  of  the  other  part,  reciting  a  will  under  which  I.  P.   only  a  jnirtial 
wa»  dcTisee  in  fee,  and  that  he  had  occasion  for  the  sum  of  lOOOl.,  which   bar  of  d»ir«r,   ' 
the  said  L  D,  had  agreed  to  lend  him  on  the  aecarity  after  BMutioned :  It 
was  witnessed,  that  ui  consideration  of  lOOO/.  to  the  said  I.  P.,  paid  by  Uie 
•aid  I.  D.,  the  said  I.  P.  conveyed  and  assured  the  premises  in  question 
vnto  and  to  the  nse  of  the  said  L  D.,  his  heirs  and  assigns  for  ever,  subject' 
to  the  proviso  or  condition  for  redemption  thereinafter  contained :    And  for 
harriBa  and  ex  tin  fishing  the  dower  and  tiiirds  which  the  said  Mary  the 
wile  Off  the  said  I.  P.  should  or  might  thereafter  have  claim  or  be  entitled  to 
mit  of  the  aaid  premises,  and  for  better  and  more  effectually  conveying  and  " 

aasoring  the  same  nnto  and  to  the  use  of  said  I.  B.,  his  heirs  and  assigns, 
aabject  to  the  proviso  for  redemption  thereinafter  mentioned,  Hie  said  I.  P, 
for  hinwelf  and  his  heirs,  and  for  the  said  Mary  his  wife,  covenanted  with  ' 
liie  said  I.  D.  to  levy  a  fine  (which  was  afterwards  levied) ;  and  it  was  de- 
clared that  snch  fine  should  enure  to  the  nse  of  the  said  I.  D.,  his  heirs  and 
assigos  for  ever,  subject  to  the  proviso  for  redemption  hereinafter  contain- 
ed, via.  that  if  the  said  I.  P.,  his  heirs,  executors,  administrators,  and  as. 
signsy  should  pay  nnto  the  said  I.  D.,  his  executors,  administrators,  or  as- 
signs, tiie  sum  of  lOOOl.  with  interest,  on  the  If  th  November,  1815)  titen 
die  said  I.  B.,  his  heirs  or  assigns,  should  and  would  upon  the  request,  and 
at  the  costs  of  the  said  I.  P.,  re-convey  and  re- assure  the  said  premises  unto 
the  sud  I.  P.,  his  heirs  and  assigns,  or  to  such  other  person  or  persons  as 
he  or  fliey  should  for  that  purpose  nominate  or  appoint,  freed  and  abso- 
hitely  discharged  of  and  from  all  incumbrances  committed  by  the  said  !•  D. 
ia  uie  mean  time. 

A  centleman  of  mueh  eminence  inclined  to  the  opinion,  that  by  this  fine  Opinion  that  it 
and  declaiation  of  uses  Mrs.  P.  was  eompUiely  barred  of  dower.    His  senti-  tms  an  ^nolnUc 
aents  were  couched  in  the  following  language : — *<  Whether  Mrs.  P.  In  case  har, 
she  survives  her  husband,  could  redeem  against  the  porchaifCr,  will  depend 
an  the  intent  shewn  in  ttie  deed  declaring  the  uses  of  the  fine.    If  the  line 
was  merely  to  let  in  the  mortgage,  I  tliink  it  clear  she  might.    But  tiie  lan- 
guage of  tiie  deed  goes  much  beyond  the  mortgage ;  for  it  is  declared  that 
iie  fine  is  to  be  levied  for  extinguishing  the  right  to  dower  which  she  then 
had  or  might  tkereifier  have  in  tiie  premises.    It  seems  to  roe  these  words 
are  strong  enough  to  preclude  her  right  to  redeem  as  dowress." 
On   the  other  hand  it  was  contended,  that  '*  the  role  was  explicitly   Reawnt  for 

defined  by  Lord  Eldon,  in  Iwnea  v.  Jackson,  1 6  Ves.  356.  (cited  at  larj^e,   considering  it 

postea,  756.),  and  though  that  case  was  over-ruled  in  the  Lords,  (1  Bligh,    otherwise, 

tO^\  yet  that  the  rule  laid  down  by  the  noble  Lord,  whose  decree  was 

reversed  vras  right,  the  application  of  it  only,  being  mistaken ;  that  a 

similar  principle  prevailed  in  reference  to  the  doctrines  of  revocation  and 

lenewau,  and  in  all  the  three  instances,  the  court  vras  guided  solely  by 

die  intention  of  the  parties  apparent  on  the  face  of  the  instrument ;  that 

it  might  as  well  be  argued,  that  the  husband  levying  a  fine  to  a  mortpgee, 

levied  it  to  him  ahsolutely,  as  that  the  wife  joming  in  a  fine  for  the  further 

seenrity  of  a  mortgagee,  barred  herself  of  her  whole  titie  to  dower ;  that  the 

role  being  admitted,  it  was  observable  on  the  language  of  the  deed,  that 

tile  words   explained   themselves :   The   sentencre   annded   to  was   crom- 

mon  form  and  consisted  of  two  parts,  the  one  answering  the  other,— not 

«f  two  sentences,   for  theii  each  became  unintelligible.    The  right  and 

title  of  dower  was  to  be  extinguished,— -for  what  pnrpose?  The   occa- 
sions on  which  the  wife  Joined  were  sales  and  mortgages,   and  therefore 

the  common  form  was,— if  the  former,  for  the  pnrpose  of  more  effectually 

conveying  the  estate  to  the  purchaser  absolutely ;— if  the  latter,  for  th»  j 

purpose  of  more  effectually  conveying  the  premises  to  the  mortgagee  with  \ 

«  jtrociso.    The  wife  joined  for  better  seeariogp  dec,  but  how  coald  she 

more  effectually  secure  i  Only  by  extiu^uiihiog  her  dawer  subject  to  tha 
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band  and  wife  joined  in  a  mortgage  to  the  Yendor,  to  lecur* 
500/.  part  of  the  purchase  money ;  die  mortgagee  brought  s 
b;U  of  foreclosure,  and  the  busbapd  and  wife  put  io  a  j(4ot 
answer;  the  husband  died,  and  a  motion  was  made  for  th^ 
wife,  that  she  might  amend  her  answer^  put  in  by  coercioi| 
during  coverture^aud  she  insisted  on  the  mortgage  not  being 
jobligatory  oq  her,  becaps^  no  fine  was  leybed ;  sed  per  Lord 
Chancellor,  I  shall  not  grant  this  motion;  for  though  the 
mortgage  is  ins,uiBci|ent  at  I9W,  I  sh^ll  consider  it  as  a  good 
mortgage,  since  ^he  wife  does  not  pretend  she  was  any  waya 


mortgage-  That  9s  to  the  word  thtreafterf'^Jt  was  not  enoagh  to  extiognisb 
the  dower  which  the  wife  then  liad ;  for  that  was  but  inchoate  and  tmperr 
feet,  and  could  add  but  little  to  her  more  effectual  assurance :  it  was 
necessary  to  earry  the  poiipt  further,  ^nd  extinguish  her  right  to  dower 
when  perfect  and  complete,  which  conl|l  only  be  thereof Ur  when  her  husr 
band  was  dead.  The  word  **  thereafter'*  iras  a  necessary  part  of  the  sen- 
tence,  alluding  to  a  "  ther^flcr^  during  the  tontinnance  pf  the  mortgage. 
That  the  deed  was  to  be  looked  ftt  as  a  thing  entire,  the  disjointed  parts 
could  not  have  an  effect  separately ;  for  then  the  husband  convepred  a&  hU 
€$iaie  which  would  include  his  equity  of  redemption.  The  object  of  the 
deed  was  a  mortgage,  What  was  the  consideration  ?  the  mortgaae-mouey ; 
What,  the  consideration  to  the  wife  ?  the  loan  to  her  husbanc).  Tlie  whole 
4eed  proceeded  on  the  idea  of  a  mortgage,  no  other  object  wps  contem* 
plated,  othenfise  it  would  have  been  apparent  on  thefece  of  theinstruihent. 
The  wife  copld  not  be  presumed  to  have  knowp  thfit  the  <)eed  was  iotende4 
to  operate  beyond  a  mortgage,  when  the  expression  of  that  intention  waa 
9mitted.  On  her  separate  examination  slie  acquiesced  in  tiie  security ; 
but  it  could  not  from  thence  be  inferred,  that  she  freely  and  voluntarily 
.consented  to  give  ap  hiir  dower  absolutely.  It  did  not  necessarily  follow, 
that  because  die  assented  to  relinquish  her  dower  for  the  further  securi^ 
of  a  mortgagee ;  that,  therefore,  she  was  willing  to  lose  it  for  tiie  benefit 
of  a  purchaser.  On  that  latter  point  she  was  not  examined  when  the 
acknowledgment  of  the  fine  was  taken.  And  it  was  further  observed^ 
that  there  were  no  uses  declai^d  of  the  fine  beyond  the  mortgage,  an4 
many  reasons  epncurred  in  cenfirming  the  opinion,  that  even  during  and 
subject  to  the  mort^aee,  the  use  resnlt^d  to  the  husband  subject  only  t(( 
tiie  mortgajee.  .  V  it  had  been  intended  \o  bar  the  wife  of  dower  abso- 
lutely, theiorm  was  obvious ;  namely,  to  declare  the  use  in  confirmation  of 
tiie  mortsage,  and  tl^en  to  th^  usual  nses  to  prevent  dower.  This  form 
prevented  every  objection.  On  the  whole,  therefore,  it  was  thought  (with 
great  deference  to  tlie  above-mentioned  opinion),  that  it  was  highly  pro- 
bable, thai  a  l^iU  filed  against  the  purchaser  (on  whose  behalf  tlie  title  was 
'  VBvestigating),  by  Mrs.  P.  for  redemption,  after  the  decease  of  her  hnsband 

(the  vendor^  would  be  attended  with  success.'* 
Jtrfennf  to  '^'^  ^pnn  of  a  mortgage  by  a  husband  and  wife,  so  as  to  prevent  the 

4r^fU  Iff  deed$  plaim  ^f  dower  and  the  necessity  of  a  second  fine,  will  be  added  in  the 
t«  workM  0/  Appen.dix,  No.  XXIX.  On  deeds  prepared  from  the  precedents,  to  be 
eminence  where  found  }n  ^  Wood's  Con.  p.  614.  8vo.  edft,  4  Newn.  Con.  50!!,  and  4  Bar. 
Jinewmddhea  P^*  ^d*  ^^7*  1st*  edit.,  it  is  submitted,  that  notwithsti^ding  the  fine 
partitdbareiUM.    li^vi^  i»  puivuance  of  tlie  cov(>nants  in  such  drafts  of  deeds  contained,  the 

wife  woMhl  he  eDtitle4  tp  dovyer  ;'and  to  bar  whiph,  a  second  tine  woald 

be  reqi^site. 

.Operation  rf  I|i  conclusion,  jt  may  be  iiseful  to  pipprise  t)ie  student,  that  a  reeocen/ 

recovery  eon*       snfiered  by  the  biifband^   for  tlie  furtner  assurance  of  the  mortgagee, 

Jbied  in  some        wherein  t&  ?vife  is  vouched  in  or^jier  to  bar  her  dower,  will  operate  as  a 

'  puumer  UMflm.     ^^  to  dowejr  pro  fwn^  pnly,  and  not  entirely ;  if  it  be  apparent  on  the  ftce 

of  the  deed  leading  .or  declaring  the  nses  of  the  recovery,  that  no  settle- 
ment of  the  estate  beyond  the  mortgage  was  ^Qteuded.  See  antea,  of  this 
edition,  pages  113  &  114,  tn  aetii. 


MipoBed  on ;  and  an  answer  in  this  court  has  been  adjudged 
equal  to  a  fine  (e). 

One  question,  in  the  case  of  Palme$  v.  Danby  (/),  was,  Dowre$8  may 
«4iether  a  dowress  bad  a  right  to  redeem'  9  mortgage  [for  mortgage amd 
jeara  (6),  made  before  marriage  I]    And  the  Lord  Keeper  de-  ^^^J^^Z^ 

(/)  Paima  y.  Dtmtjy^  Pre.  Cb.  J37.  not  the  same  case  as  that  of  Mrs. 
1$,  C.  1  £q.  Cin.  Abr.  219,  and  antea,  Jhmlnf'9  tate^  mentioaed  in  p.  704y 
^6,  of  Uiis  edition,  n.  (S).    This  U      aotea,  n.  (C>— fd.] 


f  E)  That  is,  to  estopp,  the  party  acknowledging  or  circmnscribing  his   Effect  qf  ««• 
lifhr,  from  averring  the  contrary  in  time  to  come.    Tliis,  it  is  presumed,   9wer  in  Chim- 
m  a  necessary  qoaiincation,  to  the  analogy  which  is  here  said  to  exist  be^   Mff »  and  eotir 
tween  the  effect  of  an  answer  in  Chancery  and  a  fine.    Of  late,  this  point   ^aU  ia  camrt. 
dpcs  not  appear  to  have  occupied  the  attention  of  the  court— a  circam- 
stance  which  considerably  dimmishes  the  general  applicability,  if  not  the 
aatbority,  of  the  case  in  tlie  text.    An  answer  in  Chancery  has  been  held, 
a  sufficient  act  to  sever  a  joint  tenancy  in  equity,  Frewen  ▼.  Re(^«,  t  Bro* 
C.  C.  «?4,   though  not  at  law,  Co.  Litt  184  b,  i85  b ;   and  when  given 
in  espren  relation  to  a  power,  it  has  been  held  such  a  manifestation  of 
tfie  execution  of  the  power  as  a  court  of  Equity  will  substantiate,  Carter 
V.  Carter  J  Mose.  365.    Fortescue  v.  Gregory  5  Ves.565.    But  that  an  answer 
19  Chancery  is^n%l  to  a  fine,  is  a  difficult  proposition  to  admit ;  and  seems, 
indeed,  to  have  been  entirely  disregarded  in  Sedgwick  v.  HargravCf  8  Ve^. 
56,  cited  postea,  f  39,  where,  if  the  joint  answer  of  the  husband  and  wife 
had  l^a  equal  .to  a  fii\p,  .the  court  would  not  Iiave  hesitated  in  making  a 
personid  decree  on  the  wife,  which  it  did ;  and  in  the  end  held,  that  the 
#ife  was  not  boand  by  Uie  answer,  nothing  appearing  on  the  case  to  war*  .    , 

not  the  Master  of  the  KoUs  in  saying,  that  she  was  bound.  On  an  answer 
in  a  court  of  Equity,  the  wife  is  not  always  solely  and  separately  exa- 
nuned,  and  this  forms  aq  additionatl  reason  against  die  admission,  at  least 
as  clear  law,  of  the  doctrine  in  the  text.  The  wife  may,  ipdeed,  by  actual 
examination  and  consent  in  court,  dispose ^of  any  reversionary  interest  she 
may  have  in  persQwd  property,  but  ey.en  that  proposition  is  unsettled,  and 
iocs  not  extend  to  real  estate.    **  It  is  presumed,    says  Mr.  Roper,  (1  Bar.  ^  ' 

&  Fem.  848.),  **  that  the  principle  applicable  to  correct  determinationa 
Vpon  this  subject  is  this, — taat  when  property  is  so  given  to  the  wife,  either 
la  remainder  or  contingency,  as  that  the  husband  may  release  It  at  law  as  ' 
in  the  Instance  abyve  suppose^  s  if  be  assign  it  ibr  value,  the  assignment 
will  bind  the  wife  in  eqiyty ;  so  that  her  consent,  by  way  of  confirmation 
and  to  wave  her  title  to  a  settlement,  ought  upon  such  prmciple  to  be  re< 
ceived  and  recorded.    But  that  when  the  wife's  consent  is  ottered  to  pass 
her  reversionary  interest  in  analogy  to  a  fine  at  common  iov,  in  favour  of  ^ 
tbe  htuband  or  of  his  assignee  without  a  valuable  consideration,  the  court 
most  oecline  to  receive  it,  because  no  analogy  between  the  two  acts  exists,         ^ 
they  differing  both  in  forms  and  principles ;  and  because  the  property  is 
not  assignable  at  |aw,  and  tlicjre  is  no  consideration  to  induce  a  court  of 
Equity  to  act  or  interfere." 

(F)  Or  otiier  proportion,  according  to  tbe  rule  laid  down  in  note  (M)  HuAand'g  per* 
antea,  p.  312,  of  this  edit.    But  a  dowress,  liiLe  an  heir  or  devisee,  has  a  *onal  eetate 
right  to  have  the  personal  estate  of  her  husband,  as  far  as  it  will  extend,  must  dtstnaias- 
applied  in  discharge  of  mortfpges,  and  other  debts  contracted  by  the  bus*  ber  domer. 
baud,  which  are  charges  on  the  land  whereof  the  wife  is  endowable.    And 

eten  where  the  personal  estate  is  insufficient  to  discharge  the  d^bt,  it 
should  seem  that  in  some  cases,  if  not  in  all,  she  will  be  entitled  to  the 
privilege  of  havine  tlie  lands  which  remain  in  the  hands  of  the  heir 
ckaiged  therewith,  in  exoneration  of  the  land  assigned  to  her  in  dower.  Thus, 
it  has  been  said,  **  if  the  husband's  goods  be  not  sufficient  for  payment  of 
his  debts,  the  heir  must  discharge  dower  of  the  burden,  &c.  for  be  is  the 
widow's  warrant  of  her  dower  and  ought  to  follow  for  her  county  court, 
court  leet  and  hundred,  &c.  that  she  may  see  to  her  house  and  nurture  of 
her  children."    Woman's  Lawyer,  289,  cit.  Bract,  et  vide  postea,  995-4. 

(G)  That  the  mortgage  was  for  years,  see  the  observatioos  of  Sir  Joseph    Text  cwrrectedt 
jJekyil  on  this  case  m  BaiUa  ^.Sutton^  t  P.  Wiqs.  716,  and  that  the  mprt- 
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Jointress  may 


goge^ 


clared  his  opknon  to  be,  that  she  hdd,  paying  ber  portioB  ^of 
the  mortgage  money,  and  to  hold  over  for  the  rest;  and  he 
distinguished  this  from  Lady  Radnor^a  case,  because  there  wiis 
a  satisfied  term,  and  the  husband  had  a  power  to  bar  ber  by 
assigning  it  over ;  but  here  it  was  only  a  mortgage,  and  against  - 
the  heir. 

So(m),  if  there  be  a  jointress  of  lands  mortgaged,  she,  paying 
redeem  and  hold  ^jj^  mortgage,  shall  hold  over,  till  she  and  her  executor  shall  be 

aver  till  paid  ...  • 

tchoie  tnort'      repaid,  with  interest ;  for,  as  she  is  entitled  to  hold  the  lands 

discharged  from  incumbrances,  she  ought  to  be  reimbursed  the 
money  she  pays  to  set  ber  estate  free,  and  iu  the  condition  io* 
which  it  ought  to  have  been. 

And  the  law  is  the  same,  although  the  settlement  be  upon 
articles  only  (n).  Therefore,  where  the  late  husband  of  the 
plaintiff  entered  into  articles  with  her,  whereby  it  was  agreed, 
that  certain  of  his  lands  should  be  settled  before  the  marriage 
(which  was  then  intended  between  them)  should  be  solemnized 
upon  him  and  her,  and  the  heirs  of  his  body  by  hen  He  died^ 
before  the  settlement  made  in  pursuance  thereof,  the  lands  being 
mortgaged  to  one  who  had  no  notice  of  the  articles.  After  his 
decease,  the  plaintiff  exhibited  ber  bill  to  have  them  executed ; 
and,  although  it  was  objected,  that  the  articles  being  to  make  the 
settlement  before  marriage,  the  plaintiff 's  marrying  before  it 
was  done,  was  a  waiver  of  tlie  benefit  of  them,  and  (the  plaintiff 
being  the  sole  party  with  whom  they  were  made)  a  release  in 
law ;  yet  an  execution  of  the  articles  was  decreed  against  the 
heir  at  law  of  the  husband,  and  also  that  the  plaintiff  should 
redeem  and  hold  for  her  life,  and  her  executors  should  detain 
the  land,  until  the  money,  that  she  had  Iain  out  upon  the 
redemption,  was  raised. 

Where  a  mortgagee  lends  more  motley  on  his  old  security  (h), 
without  notice  of  a  settlement  intervening,  he  shall  be  allowed 


Though  settle' 
went  be  by  ar- 
iicles  merely^ 
vhereqf  mart' 
gugee  has  no 
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Mortgagee  hat' 
ing  notice  of 
jointure^  may 


tack  money  lent  it  •   for,  the  legal  estate  being  m  him,  he"  may  protect  himself 

^ter  marriage  .        .            •     /^      •   •                •      ii                           i           •  t  .         •     . 

to  mortgage  thereby  against  a  jointress,  m  like  manner  as  he  might  agamst 

madebifore  n^y  Qthey  person,  whose  claim  had  no  basis  except  what  was 


(m)  BertvLe  y.SliUs,  cited  1  Cb,  Ca. 
871.  Et  vide  Palmes  v.  Danby,  Pre. 
Ch.  137.  et  supra,  p.  708.  [See  fur- 


ther, postea,  995,  4,  in  notis.'^Ed.^ 
(n)  Haymer  v.  haymer,   2  Vent. 
343. 


gai^e  was  made  before  marriage  there  can  be  littic  doubt,  as  enpposinf  it 
made  after  marriage  tlie  wife  would  clearly  be  entitled  to  redeem,  no  fine 
or  otber  assurance  having  been  levied  or  executed,  (at  least  none  appears 

I  Ibe  report,)  to  bar  her  of  ht'r  dower. 

(H)  That  is,  pi)  a  mertgagc  made  before  marriage. 


IN   HER.  HV^BANdV  B9TATS   MORTCSAGSD^  &€•  683 

ibunded- on  an  equity*    Thus  (a),  where  tenant  in  tail  demised 

Jiis  lands  for  mnety-nine.  years^  by  iivay  of  mortgage,  and  afters 

wards  married,  and,  in  consideration  thereof  and  of  500/.  por- 

.tion,  suffered  a  recoveiy  to  enable  him  to  settle  a  jointure,  and 

4hen  took  up  more  money  from  the  mortgagee  upon  the  former 

.security.    The  jointress  was  plaintiff,  and  the  question  was, 

whether  the  defendant  should  be  allowed  the  money  lent  after 

the  recovery  and  marriage?    And  the  court  declared  that,  if     [[  711  ] 

the  defendant  had  no  notice  of  the  jointure  when  he  lent  the 

nev  money,  he  must  be  allowed  it. 

Add  a  settlement  of  mortgaged  premises,  made  after  mar-  SMemeni 
riage,  if  tnerefy  voluntary,  is  void  against  a  second.  mortgagee>  not  khU^gcH 
although  he  hath  notice  thereof.    Thus  («),  V»here  a  man, who  '«*««f«»* 
had  mor%agedhis  estate,  married,  and,  aftej/  marriage,  made  a  9ckkuotu€{iy 
settlement  of  the  mortgaged  estate  upon  nis  wife,  whicli  was 
recited  to  be  in  consideration  of  a  portion  mftd,  and  then  niort^ 
gaged  k  a  seoobd  time ;  he  dying,  she  bro^bt  her  bill  to  be  let 
btD  her  jointure,  on  payment  of  one-third  V>f  the  money  due  on 
the  firtfl  mor^ge,  without  being  eMlged  to  redeem  the  second 
mortgagee,  whom  she  chained  as  having  had  notice  of  the  join* 
ture.    It  appeared  that  the  second  mortgagee  had  notice  of 
the  jointure,  at  the  time  of  the  mortgage ;  that  there  were  no 
articles  pfevious  to  the  settlement ;  and  ho  money  was  proved 
to  be  paid  after  marriage.    And  it  was  decreed,  at  the  Rolls, 
that  she  should  not  be  let  into  her  jointure,  without  redeeming 
both ;  which   decree  was  affirmed  on  appeal  to  the  Chan-      [  712  J 

A  wife,  being  a  creditor  by  bond  given  before  marriage,  shall  Wife^  crediUfr 
redeem  her  husband's  estate  mortgaged  ;  and  the  estates  being  „lfr/iage/may 
part  copyhold  will  not  alter  the  case.    Thus  (<y),  where  the  redtem  mart-^ 
plaintiff's  husband,  before  marriage,  gave  her  a  bond  to  leave  f^(^  copy- 
her  1000/.  if  she  survived  him,  and  the'  same  day  married  her,  l^ld  land. 
and  some  years  after  died  intestate,  leaving  a  freehold  and  copy- 
hold estate,  all  in  mortgage.    The  plaintiff  took  out  adminis- 
tration, but  the  personal  estate  not  being  near  sufficient  to  pay 
the  bond,  she  brought  her  bill  against  the  heir  and  mortgagee  to 
redeem,  and  be  let  in  to  have  satisfaction  of  her  bond.     The 

(•)  CMiard  ▼.  Compttn,  1  Ch.  Ca.      Ch.  65.  [S,  C.  1  Sid.  135.— fid.] 
119.  (9)  Acton  V.  Acton,  Pre.  Ch.  SST. 

(p)  Gardiner  y.  Pointer^  Sel.  Ca.      S.  C.  t  Vera.  480. 


(I)  Tbe  settlement  bein^  Tolnntary.  The  case  of  Dtlxn  v.  CtUmm^  antea, 
70i,  seeau  to  have  beca  decided  on  the  same  principle.  As  to  voluntary 
MttliBMats,  see  aatea,  p.  635,  of  this  e4iti«n,  et  iei|. 
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deem  uJioU 
mortgager^  , 
timtt  cotdri' 

dowM  intercit. 


Hmbmd  ImU 
$Honey  in  name 


defendant,  tlie  heir,  urged,  that  by  the  marriage,  the  bond  be> 
came  void  in  law,  and  could  not  be  maintained  in  equity,  es- 
pecially against  him,  who  was  chargeable  only,  in  such  case,  by 
being  particularly  named  ;  and  that,  although  it  should  be  sup> 
ported  as  a  marriage  agreement  in  writing,  yet  it  could  only 
charge  the  personal  estate,  and  could  not  affect  the  copyhold. 
Std  per  curiam:  if  the  bond  were  executed  (which,  being 
doubtful,  was  ordered  to  be  tried,  the  court  would  support  it 
as  a  bond,  and  the  freehold  and  copyhold  being  mortgaged  to- 
gether, the  plaintiff  should  redeem  both(K). 

A  jointress  of  part  of  an  estate  mortgaged  (r),  is  entitled  to 
redeem  the  whole.  But  if  a  jointresa  after  marriage,  joins  with  * 
her  husband  in  a  fine,  and  mortgages  the  land,  and  then  the 
husband  dies,  there  her  land  is  charged*,  and  she  shall  pay  her 
part  towards  disencumbering  of  it.  And,  in  that  case,  her 
executors  shall  not  hold  the  land  until  satisfied  thereout ;  be- 
cause she  herself  concurred  in  the  carrying  on  the  charge,  and 
therefore  must  join  in  disbursing  of  it  according  to  the  value 
of  her  interest,  which  is  estimated  at  the  rate  of  one  third  of 
the  principal ;  and  the  jointress,  unless  she  redeem^  must  keep 
down  the  interest  (l).  ' 

If  a  husband  lends  out  money  on  mortgage  in  the  name  of 
himself  and  his  wife,  and  then  dies,  the  wife  is  entitled  to  the  ^ 

(f )  Howard  ▼.  Harris^  1  Vera.  SS.      99.  1  Eq.  Ct.  Abr.  316,  pi.  7.  [tVenC 
191.  S.  C.  sopra,  418,  oom.   Homeil      465.  2  Ch.  Rep.  147.— £ii.] 
T.Prtc€,GUb.£q.Ca.l06.  2Ch.Ca. 


HMamdna 
palter  over 
w^fe'M  bond, 
if  it  be  h  not 
avaUabie  during 
coverture. 


(R)  Holt,  Ch.  J.  expreMftd  himself  to  the  fpUowing  effect :— <*  When  the 
wife  haff  any  risht  or  dnty  which  by  poaeiMUty  may  happen  to  accrue  daring 
the  marriai^e,  the  husband  may  by  releaee  diflcharge  it ;  but  where  she  has 
a  right  or  duty  which  by  no  possibility  can  accrue  to  her  daring  the  cover* 
tore,  there  the  husband  cannot  release  it."  Notwithstanding  this,  the  Chief 
Justice  is  said  to  have  differed  in  opinion  with  the  other  Judges,  see  antra, 
263,  of  tliis  edit.  n.  (E).  As  a  general  rule,  a  bond  creditor,  before  he  can 
redeem,  must  sne  ontja  judgment  at  law.  See  antea,  pages  f61,  263,  281, 
and  348,  of  this  edit.  Rut  the  l>ond  mentioned  in  the  text  beinc  in  the 
nature  of  a  marriage  agreement,  did  not,  it  seems,  require  this  prelmiinary. 
The  cases  to  be  found  in  1  Salk.  32A.  Com.  67.  Carth.  511.  Ifolt.  309. 
IS  Mod.  288.  1  Ld.  Uaym.  515.  and  Ul.  Ent.  314,  appear  to  be  the  same 
as  the  one  cited  in  the  text. 
TM  qudUJled,        (L)  The  present  proportions  of  contribution  are  explained  in  a  former 

page  and  note,  see  antea,  p.  312,  of  this  edit.  n.  (MV  When  it  is  said  that 
the  execntors  of  the  jointress  shall  not  hold  the  lanos  till  satisfied  thereout, 
it  must  be  understood  as  alluding  to  a  complete  satisfaction  of  the  whole 
mortgage ;  for  the  debt  being  the  hitsbaod's,  the  greater  proportion  of  it 
onght  to  be  liquidated  oat  of  his  assets ;  and  as  to  that  proportion  it  is  clear 
theexecutor  of  the  jointress  may  hold  over  till  satisfied,  see  antea,  681, 
of  this  edit.,  in  the  text,  et  sea.;  and  according  to  note  (F)  in  tliat  page, 
if  the  wife  coald  prove  that  the  whole  was  her  hnsband's  debt  and  that 
no  part  of  it  was  applied  to  her  use,  she  would,  it  seems,  be  entitled  to  be 
exonerated  the  entire  mortgage  out  of  her  hnsband's  assets,  notwithstanding 
she  .concarre4  iu  onerating  her  portion  of  the  estate  by  means  of  the  fine* 
Et  vide  further,  as  to  the  payment  of  interest,  poatea,  993-4,  in  potis. 
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sorvivonhip,  if  there  are  assets  sufficient  to  pay  the  debts  tuife,  wife  mW' 
without  this  money ;  for,  in  this  case^  the  wife  is  in  the  nature  ^0^/^  (m). 
of  a  joint  purchaser.  Thus,  where  G.'a  personal  estate  was  de-  [  714  ]  - 
creed  to  be  applied  to  the  payment  of  debts  and  legacies  in  ease 
of  bis  real  estate,  which  by  his  will  was  made  liable  thereto  (5); 
and  his  widow  and  executrix,  now  the  wife  of  the  defendant  B., 
upon  the  account  before  the  Master,  insisted,  that  sev<^ral  mort- 
gages and  bonds  for  money  lent  by  her  husband,  being  taken  in 
the  name  of  the  husband  and  wife,  she  was  entitled  thereto  as 
survivor,  and  tliat  the  same  ought  not  to  be  brought  into  the 
account  as  part  of  the  personal  estate  :  the  Master  having  stated 
that  matter  specially,  it  was  insisted  for  the  heirs,  that  the  wife 
was  but  in  nature  of  a  trustee,  the  money  being  the  husband's, 
which  if  paid  in  the  life-time  of  the  husband,  would  have  fallen 
into  his  personal  estate  again,  and  he  would  not  have  been 
accountable  to  the  wife  ;  and  that  if  this  should  not  be  liable 
to  debts,  the  husband,  by  joining  his  wife  in  the  security, 
might  <]efraud  all  his  creditors  :  but  the  court  decreed  in  fiivour 
of  die  defendant,  against  the  heir  at  law. 

But  in  the  case  of  creditors  (i),  the  husband  and  wife  being   ^^  agamH 
joined  in  the  security,  would  not  avail  her  against  them  (n). 

(tyChrisi*t  Hospital    ▼.  Bvdgin^         (/)  GiUUy  v.  Qsarrel,  cited  in  the 
SVem.  683.  last  ca«e. 


<M)  This,   on  the  principle  of  advancement,  it  being  considered  that   ^dMiice«i«il, 
when  a  hnaband  effects  a  purchase  in  the  name  of  his  wife,  be  does  it  for 
the  pnrpose  of  malcing  aprovision  for  her,  which  he  is  morally,  legally,  and 
eqoitably  bound  to  do,  according  to  Sir  J.  Jekyll,  in  BmOc$  y.  Ar^Am,  t  P. 

Wms.  703.    Besides,  a  wife  cannot  be  a  trustee  for  her  husband  (except  | 

peihaps  by  exprcM  declaration),  which  rebuts  the  presumption  of  a  result-  { 

ing  frost  in  the  husband's  favour.  See  Kingdon  ▼.  Bridgis^  2  Veni.  67.  The 
parchase  however  in  this  case  is  voluntary ;  and  therefore  its  effect  against 
crHitors  is  noticed  by  the  learned  author  in  the  next  paragraph  of  the  text. 
That  a  purchase  by  a  husband  in  the  name  of  his  wife  will  not  be  consi- 
dered as  raising  an  implied  trust  for  him,  but  that  it  will  be  taken  as  a  bi'ne- 
ficial  purchase  for  the  wife,  see,  in  addition  to  the  cases  cited.  Back  v. 
AadrmA,  t  Vem.  €7,  S,  C.  Prec.  Ch.  1.  postea,  736.  Smith  v.  BaJber,  1  Atk. 
S8^  Glauier  v.  Hewer^  8  Ves.  199.  uid  Rider  v.  Kidder^  10  ibid.  367  ;  and 
note,  if  a  copyhold  be  purchased  by  the  husband  in  the  joint  names  of 
himself  and  his  wife,  they  will  both  and  each  b;e  tenants  of  the  eiUiretUf  so 
tliat  the  husband  cannot  alien  or  devise  the  estate  to  the  prejudice  of  the 
wife's  right  of  survivorship.    Green  v.  King,  t  W.  Bl.  ISll.    Back  v.  An- 

drewe,  abi  supra ;  and  Pwrefoy  v.  Keg «rt,  t  Lev.  39.    As  to  what  purchases  , 

shall  be  considered  advancements  to  children  and  other  relations,  see  Aiim- 
M  Y.  RimftoU,  S  Cox,  96,  cited,  S,  C.  8  Eden,  15,  and  cases  cited  in 
Mr.  Eden's  n.  \a\  p.  vr.'RaMcUffe  v.  Parhfny  6  Dow.  P.  K.  900,  Morless  v. 
Fnnltim,  1  Swanst.  13.  2  Fonb.  Trea.  Eq.  ixi,  6th  edit.  1  Watk.  Co.  St4. 
t  Madd.  Ch.  116,  fd  edit,  2  Bob.  WUls,  3.  1t7.  l  Scriv.  Co.  465,  2d  edit, 
and  Sag.  V.  &  P.  Ch.  xv. 

(N)  Because  as  to  the  wife  the  purchase  in  her  name  would  be  voluntary    Cetiltra  ;  if  U» 
aad  fraodolent  against  creditors.    On  the  same  principle  the  decision  in  fort  fnarriagef 
StOemm  v.  AM^vm^  t  Atk.  477.  481,  seems  to  have  proceeded.    See  also   and  a»  agohmt 
Fletcher  v.  Sedley,  t  Vem.  490,  and  Mr.  Raithby's  note  (1),  where  tiie  cases   whtU  ertdUon. 
«« this  head  are  collected.    Butaa  advaacement  in  favour  of  a  child  wiU 
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CAF.   XVI, 


HOW  ▲   WIW   t$  |NTftBfSTB4 


Formerly  hdd 
that  term  bar* 
red  dower  in 
favour  qf  heiry 
demsee,  and 
purchaser, 

[715] 


Contra  now  as 
to  heir  and  de» 
vitee. 

[716] 


It  was  held,  in  the  case  of  Brown  v.  GUfbs  (ti)|  that  a  truib^ 
term  should  not  be  removed  out  of  thp  way  of  a  dowress^  even 
to  let  hej-  claim  in  against  an  heir  at  law ;  and  this  determinatioa 
was  confirmed  upon  the  first  hearing  of  the  case  of  fVrajf  v. 
Williams  (x)  (o),  wherein  this  point  came  again  under  confu- 
deration,  upon  a  claim  set  up  by  a  dowress  against  the  devisee 
of  her  husband,  who  defended  himsdf  by  a  trust4erm,  created 
originally  to  defend  a  purchaser.  The  resolutions  in  both  these 
cases  were  founded  upon  the  determination  in  Lady  SMdnor'p 
case  (j/)y  which  was  very  different  in  its  circumstances  ;  thai 
being  the  case  of  a  purchas^tr^  for  valuable  considemtion  of  aa 
estate,  whereof  there  was  a  term  for  ninety-fnine  yea^s  standing 
out,  created  for  die  performance  of  several  trusty  ^nd  after- 
wards to  attend  the  inberitjince  i  by  assigning  over  of  whicby 
the  husband  had  a  power  t9  bar  his  wife  of  dower ;  and  wjiich 
step  he  had  taken  to  secure  tbe  purchaser* 

But  the  injustice  of  these  decisions  in  favour  of  the  heir 
at  law  and  devisee  (the  latter  of  whom  was  ^  mere  volunteer) 
against  a  dowress,  whose  title  is  particularly  favoured  in  law 
{especially  where  die  contrary  was  held  respecting  a  joiijitress. 


(u)  Pre.  Ch.  97.  Mich.  1699.  [8.  C. 
2  Freem.  233.— JEd.] 

(:t)  Pre.  Ch.  151.  S,  C.  1  P.  Wma. 
137.  23th  June,  1700. 

(y)  Pre.  Ch.  65*  Mich.  1694.  S.C. 
i  vcrn.  356.  2  Ch.  Ca.  172,  and  in 
£f.  Ca«  Abr.  219,  hy  the  nan»e  of 
Bodmin  v.  Vaadebendy,  S.  C.  Show. 


Pari.  Ca.  68.  et  vide  HiU  ▼.  Adams, 
2Atk.  208;  [and  Butl.  Co.  JJtt. 
*20B  a.  n.  (1),  where  the  judgment  of 
Lord  Hardwicke  is  iiilly  giten.  This 
case  of  HiU  v.  Adams  is  also  reported 
in  Amb.  6,  and  2  Freem.  211,  silb 
jiomine  Sumnock  ▼.  X^ord.*— £4  .J 


Wray  T.  Wil. 
Uams  reversed. 


W  i^uod  against  creditors,  1  Wa4k.  Co.  224;  and  if  Che  mortgage  had  been 
made  in  the  name  of  the  iitiaband  and  intended  wife  before  marriage,  kt 
wonid  dien  have  been  available  to  her  against  creditors,  Gilb.  U«  p.  47 ;  an4 
it  seems  that  the  husband  must  be  |>royed  to  have  been  indebted,  at  the 
time  of  the  settlement,  to  the  extent  of  Inaolvency,  in  order  to  invalidate 
the  settlement.  Christ's  Hospital  v.  Bndgen,  2  Vera.  683.  It  has,  however, 
been  strenuously  argued,  that  a  purchase  Is  not  wttUn  tbe  o^^eration  of  the 
act  of  13  EUs. ;  for  as  the  purdiaser  may- give  the  money  to  the  obj^sci  of 
his  bounty  to  purchase  the  estate  for  himself,  he  may  by  the  same  reaaea 
diiiect  a  conveyance  to  be  made  to  him,  See  Ath.  on  Sett.  Chap.  V. ;  an4 
this,  says  Mr.  Sugden  (V.  &  P.  642, 5th  edit.)  seems  to  he  the  better  opinion, 
where  the  case  is  clear  of  actnal  fraud,  citing  Fletcher  v.  Sidiey,  ubi  aupra. 
Proctor  V.  fForrm,  Sei.  Ca.  Ch.  78.  and  8  Ves.  199.  With  respect  to  pur- 
chases made  in  the  name  of  a  wife  or  child,  by  persons  who  afterwards  be* 
come  bankrupts,  it  is  necessary  not  only  that  they  shoold  not  be  indebtedf 
but  also  that  they  should  not  be  ta  tradeaX  the  time  of  making  tbe  parcbaae* 
See  Glmster  v.  Hewer,  8  Ves.  195.    iS.  €.  9  iUd.  12.    It  ibid.  377. 

(O)  This  case  was  first  heard  before  Lord  ILceper  'Wrii^ty  who  deebred 
that  Lady  Wittiams  waa  not  entitled  to  dow«r  of  the  lands  in  qnestion,  there 
being  a  trust  term  subsisting  in  them  prior  to  the  marriage*  .P.ne.  Ch.  151« 
On  a  bHl  of  review  ten  years  afterwards,  Lord  Harcoart  reversed  Lord 
Keeper  Wright's  decree,  and  ordered  that  the  pUuntitf  (Lady  Williams), 
halving  retsovered  dower  at  law,  this  trtKt-term  that  Sir  R.  Wray  the  heir 
had  set  up,  should  not  stand  in  her  way  in  equity.,    i  P.  Wms.^S9h 
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%ho  was  consideral  a*  a  purchaser)  could  not  long  escape  the 
observatioQ  of  the  court ;  more  especially^  as  they  were  made 
expressly  upon  tlie  authority  of  a  case^  the  circumstance?  of 
which  were  totally  different.  Accordingly^  this  doctrine  wai 
reviaed,  and  the  contrary  determined  in  a  series  of  decisions* 

Thus,  in  the  case  of  Hitchin  ▼.  Uitchin  (z\  where  H.^  the  tfowrets  re* 
plaintiff's  grandfather^  made  a  mortgage  for  500  years  (which  g^^fi^^^^ 
was  satisfied^  and  after  his  deaths  assigned  to  S.  his  relict,  who  e^*^  ^^rm,  <u 
was  entitled  to  dower  of  bis  estate)  and  then  died,  leaving  the  gg^f  and  keh-* 
plaintiff's  father  his  son  and  heir;  who  being  indebted,  made 
his  will,  and  thereby  devised  lands  to  his  wife  Lu,  but  did '  not 
mention  the  devise  to  be  in  satisfaction  of  her  dower,  and  de- 
vised the  residue  of.  his  estates  unto  his  executors  uutil  his  debts  . 
paid.     I4.  brought  her  writ  of  dower  and  recovered  ;  then  the 
heir  brought  his  bill  to  be  relieved  against  the  recovery,  and       [  717  ] 
she  brouf^t  her  bill  for  a  discovery  and  to  set  the  term  out  of 
the  way ;  and  it  was  decreed,  that  the  dowress  should  be  re* 
Jieved  against  a  satisfied  mortgage  term. 

The  case  (a)  of  a  satisfied   or  unsatisfied  mortgage  term^  SatUfied  and 
seems  to  differ  only  in  this ;  that  in  the  one,  the  court  gives  the  "^'3^^- 
dowress  relief  absolutely,  in  the  other,  upon  terms  of  keepii^  fuished  tu  to 
down  a  third  of  the  interest,  or  paying  a  third  of  the  principal  :    ^^^* 
but  M  to  the  mortgagee,  the  dowress  must  pay  the  whole  money, 
and  bold  over  for  the  residue. 

This  latter  resolution,  as  to  trust  terms,  was  farther  settled^  Doiorew  re- 
upott  a  bill  of  review  brought  upon  the  case  of  fVilliams  v.  i^HZ*!!^^^  * 
Wrayib),  in  which  Lord  Keeper  Wriglit's  decree  was  reversed ;  ^  equity. 
and  also  in  the  case  of  Higford  v.  Htgford ;  both  of  which 
resolutions  were  made  by  Lord  Keeper  Harcourt^  and  firmly 
eitablisbcd  die  law,  that  a  dowress  having  recovered  at  law,       [  718  ] 
a  trust  term  sei  up  should  not  stand  in  her  way  in  equity. 

So  in  the  case  of  Dudley  v.  Dudley  (c),  it  was  held,  that  a  As  againtt 
test  term,  attending  upon  the  inheritance,  should  be  removed 
in  favour  of  a  dowress  against  an  heir  at  law  (p). 

(f)  Pre.  Ch.  13a.     Mich.    1700.  137.  HUl.  1710.  Hncford  v.  Hisfitrd, 

1?.  C.  t  Vem.  403.  [S,  C.  S  Freem.  1  £q.  C«.  Abr.  S19,    pi.  5.    Easter, 

t4l,  and  1  E^.  Ca.  Abr.  S18,  pi.  18.  1710.  Sed  viUe  2  H.  Wm».  707,  where 

vkieh  fleeros  to  be  the  tame  case,  this  case  is  said  to  have  beeo  deter- 

bot  diflerently  8tated.-«i£(f.]  mined  in  Easter  Term,  1711. 

(^  Bmkt  V.  StUtou,   9  P.  Wms.  <c)  Pre.  (Jtk.  241.   S.C.  1  £q.  Ca. 

700.  Abr.  $19,  pL  5.  Easter,  1711. 

(6)  fTiUiams  v.  fVrayy  1  P.  Wms. 


(P)  As  againtt  an  heir  at  law,  devisee,  or  volunteer,  an  attendant  term    Term  remouA 
»iU  be  i«OM«ed  out  of  the  way  of  the  dowress,  that  is,  she  will  be  entitled  t»   in  favor  qf 
dawer  as  agaiast  those  penons,  notwithatanding  the  term.   Mitchell  v.  Rey*  dowreee,  when. 


69ft  CAP.  xvt.       noir  a  wf#E  is  iNtEECSTt:^ 

jfod^wer  ^  But  a  wife  is  not  entitled  to  dower  (<2),  out  of  the  eqaity  of 

Senium m'     ademption  of  a  mortgage  in  fee.  ' 

(tf)  1  Atk.  606.  5  P.  Wma.  S34,  5.  (et  tide  postea,  73i.— £<!.! 


ftoM«,  Birtl.  Co.  Litt.  t08a.  latter  end  of  not^  there.    Bat  u  a||aiiiit  m, 

parcbaser  for  raloable  consideration,  who  has  obtained  an  actual  assignment 

of  the  term  to  his  own  trustee,  Ae  widow  wfll  have  no  effectual  remedy* 

and  she  mnst  lose  her  dower.    Ibid,  et  Tide  antea,  483,  of  tliis  edition  us 

Motis,  where'  this  suliject  is  considerably  enlarged  on.     The  principles  on 

which  this  protective  doctrine  ^f  attendant  tenn»  is  foundea  may  be  thoa 

shortly  explained  :— 

At  ttfv,  <srm  By  the  rules  of  the  common  law  it  Is  customary,  in  giving  jndgyient  on  a 

«tr<wi%  <i0-       writ  of  dower,  to  except  the  mterest  of  the  termor^  if  it  appears  to  the 

jvieei  widow      conrt  that  the  term  was  created  prior' to  the  title  of  dower.    This  is  effected 

^  d/QUDiT*  either  by  giving  judgment  spedaUyf  that  the  demandant  shall  recover  seisilk 

of  the  revernony  upon  vrhich  a  writ  of  kab*  fac,  seis.  is  awarded  to  the  sb^ 
riff,  witli  a  proviso  q;uod  ten,  ad  terwun.  annor,  turn  expellatur  ;  or  by  givinr 
judgment  gni«ni%,  with  a  ceuet  ea^ecitf  to  during  the  term.  Bcdmyu  v.  Chiid^ 
Com.  Rep.  185.  fVheatUg  v.  BaU^  Noy,  65.  S.  C.  Cro<  Jac.  664.  The 
former  mode  is  adopted  where  there  is  any  rent  reserved  upon  die  lease  for 
years,  in  order  to  enable  the  dowress,  as  the  reversioner,  to  obtain  the  be- 
nefit of  the  rent ;  and  although  the  rent  reserved  be  but  a  pepper  com,  it 
teems  that  the  dowress  will  be  entitled  to  an  immediate  execution.  See 
PheaMMi  v.  PheMMant^  3  Ch.  Rep.  69.  Tijfim  v.  Tifim^  2  Freem.  66.  Amm. 
Owen,S«,  pi.  S.  Portufgtny.  Beaunumty  Wbch,  79.  Fo{;aiR6f^«  coif ,  Oodb. 
165.  1  Roll.  678,  and  Stoughtan  v.  Leigky  1  Taunt.  40S.  If,  however, 
there  be  no  rent  payable  in  respect  of  the  term,  as  if  lands  are  limited  or 
devised  to  one  for  years,  with  remainder  to  another  in  fee,  or  on  a  common 
demise  with  no  clause  of  reservation,  execution  will  l>e  stayed  during  the 
continuance  of  the  term,  as  no  benefit  could  arise  to  the  dowress  from  her 
^  obtaining  seisin.    Perlu  s.  335,  and  see  Brown  v.  GibhSy  Pre.  Ch.  97*. 

t  Preem.  S33.  Godb.  i65.    Judgment  then  being  civen  merely  of  the  re- 
version and  rent,  with  an  immediate  execution,  if  there  i>e  any  rent  re- 
served on  the  term ;  or  of  the  reversion  alone  with  a  ceatH  exeaUio  during 
the  term,  if  there  be  no  rent  reserved  thereon,  it  is  apparent  that  the  widow 
to  all  purposes  of  benefit  will  at  law  be  deprived  of  her  dower. 
Contra  in  e^iii-      A  court  of  equity,  however,  regards  the  purpose  for  which  the  term  w» 
tf  agmmtt  hatj  created,  and  views  the  extent  to  which  the  owner  of  the  reversion  is  into- 
deviuOf  tmd       rested  therein.    It  declares,  that  when  the  trust  or  purpose  of  the  term  is 
eofonfser.  satisfied,  the  ownership  of  the  term  shall  belong  in  equity  to  the  owner  of 

the  freehold  and  inheritance,  whether  it  be  declared  by  the  original  convey- 
ance to  attend  the  inheritance  or  not ;  that  the  trustee  shall  hold  the  term 
.  lor  the  benefit  of  the  proprietor  of  the  fee ;  and  that  the  term  shall  be  con- 
sidered as  part  of  the  innerttance,  yet  not  merged,  but  so  attendant  upon 
the  fee  as  to  follow  and  accompany  it,  and  every  right  and  interest  growing 
out  of  it,  either  by  operation  of  law,  or  by  the  agreement  of  the  parties. 
In  a  late  cale  the  Master  df  the  Rolls  said,  *^  Every  description  of  owner- 
ship  shall,  in  its  order,  degree,  and  proportion,  have  a  use  in  the  term  coni- 
flMnsnrate  with  the  interest  existing  in  the  inheritance."    JUamndreU  v.  Jfcaii- 
drtUf  7  Ves.  578.    When  therefore  dower  arises,  the  term  in  a  proportion  ia 
iust  as  much  attendant  on  that  interest  growing  out  of  the  inheritance,  as 
before  it  was  attendant  on  the  inheritance  during  the  husband's  life ;  conse- 
quently the  heir,  devisee,  or  volunteer,  although  he  can  avail  himself  of  the 
term  at  law,  yet  he  will  not  be  permitted  in  equity  to' defeat  by  it  the  wi- 
dow's claim  to  dower;  for  she  having  a  certain  quantity  of  interest  in  the 
inheritance  as  well  as  such  heir>  devisee,  or  volunteer,  a  court  of  equity  wiU 
consider  her  to  have  a  correspondent  interest  in  the  term.  Hence  then  ariaet 
the  widow's  equity  against  her  husband's  heir,  devisee,  and  volunteer. 
At  aUo  agakut      ^^  Span  v.  Common,  9  Vin.  Abr.  f27,  pi.  60.  S.  C.  t  £q.  Ca.  Abr.  387, 
aitirnee  m        P^*  ^'  '^  ^^  made  a  question  whether  the  assignees,  under  a  commission  of 
hankruptffi        Vanknipt  could,  by  taking  an  assi^meiit  of  a  mortgage  term  prior  to  the 
^^  title  of  dower  protect  their  estate  from  the  wife's  claim  ?    It  was  insisted, 

that  creditors  and  assignees  of  eommtssloneii  of  bankmpt  stood  only  in  the 
place  of  ttke  banfkrup^  and  swce  snch  an  assignment  to  tb<v  bankrupt  hln- 
■    self  or  his  heir  nDuld  not  protect  the  estate  from  a  title  of  dower  iu  tke 
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This  dkUncdon  (e)  between  a  mortgage  in  fee  and  a  mort- 
gage for  a  term  of  jears^  appears  to  have  taken  its  rise  from 

(0  Vide  Godwin  y.  Wimmore,  2  Atk.  5f  6. 


iiaiftda  of  the  heir,  neither  woold  it  protect  the  estate  in  the  hands  of  the 
crediton  of  the  banlcrupt,  or  in  tlie  hands  of  the  assignee  of  the  commis- 
Aioaers ;  and  that  tiiis  varied  the  present  case  from  the  case  of  Lady  Radnor 
Y.  Vamdebeudyy  in  Dom.  Proc,  wliere  it  was  held,  that  sach  a  prior  term 
siKNild  prot3ect  the  estate  from  dower  in  the  hands  of  a  purchaser.  The  de- 
cree was,  that  the  widow  shoald  be  let  into  her  dower,->-keeping  down  the 
iaterest  of  a  third  part  of  the  mortgage,  [that  is,  a  third  part  of  the  interest 
oT  the  wlnle  moil^fagey  see  infra,  p.  994.] 

The  same  principle  that  extends  to  tieprive  the  husband's  heir,  devisee,   Bni  notagain^ 
-volaiiteer,  and  assignee  of  bankrupt  of  the  benefit  of  the  term,  applies   mortgagee  and' 
cqntyiy  against  a  purchaser  who  stands  precisel^r  in  tiie  hnslNUDd's  place.  piirdbaser,wJk«ii. 
Tbe  term  accompanies  the  freehold  and  inheritance  in  the  mode  and  man- 
ner oi  which  it  was  attendant  upon  the  same  2«/ore' the  inheritance  was  con- 
veyed.   If,  tiierefore,  a  purchaser  merely  take  a  conveyance  of  the  freehold 
aaid  inbeiitance,  the  vendor's  widow  will  be  entitled  to  dower  notwithstand- 
Inf^  the  term ;  for  that  was  her  equity  as  against  her  husband,  and  the  con- 
vejranoe  of  tbe  reversion  merely,  cannot  alter  that  equity  in  favor  of  a 
porchaaer.    If,  however,  the  purchaser  procure  an  actual  assignment  of 
tte  term  to  a  trustee  of  his  own  nomination,  it  has  been  settled,  tliat  such 
anfiignmcnt  will  protect  him  against  the  title  of  the  widow,  although  he  have 
■otibe  of  tbe  dower  previously  to  his  purchase.    See  MoMndrelt  v.  Maum' 
dreUy  10  Ves.  272.  SL  C.  7  Ves.  667.    And  it  is  observable  that  a  mortgagee 
is    a  purchaser  within    the  scope    of  this  rule.     If,  therefore,  be  pro- 
cure tiie  assignment  of  an  outstanding  satisfied  tejm,  it  will  protect  his  ^ 
security  from  the  dower  of  the  mortgagor's  widow.     Wyrm  v.  fKU/umu, 
5  Ves.  ISO.    Indeed,  for  all  purposes  of  security  to  a  mortgagee,  the  term 
is  in  practice  usually  relied  oa  as  a  sufficient  protection  against  the  dower, 
tboogh  as  to  a  purchaser  it  has  been  already  noticed  that  a  fine  is  in  many 
instances  required.    See  antea,  483,  484,  of  this  edit,  in  wdU,    Tlie  uniform 
opinion  of  the  profession  b,  that  the  term  must  be  actualUf  asdgned  to  a 
tnsBtee  for  the  purchaser,  if  it  be  intended  to  be  used  as  a  bar  to  the  wife's 
dower.    See  Sug.  V.  &  P.  S78,  5th  edit.    And  Lord  Eldon  has  said,  that  ^ 
sach  asaigmnent  must  be  '^  in  Uie  very  transaction''  of  the  purchase  or  mort- 
wUch  seems  to  imply  that  it  will  be  unavailable,  if  taken  mfier  the 
or  mortgage  has  been  completed.    See  antea,  p.  483,  of  tins  edit. 
Mr.  Belt  deduces  this  coudusion  from  Maundreil  v.  MoMndrM,  ubi 
anpia,  as  a  settled  principle,  namely,  **  that  a  purebascr,  to  avail  himself  of 
an  ooAstaading  t^rm,  must  have  procured  an  assignment  of  it,  or  a  decUara' 
Ham  9f  tnutj  or  have  ablavud  possession  rf  the  deed  which  created  it"    1  Bro. 
C.  C  dS5,  n.  (1),  Belt's  edit.    So  much  of  this  passage  as  is  in  italics  must, 
MB  a  general  rule,  be  denied  to  be  law. 

The  term  we  have  been  speaking  of  is  a  satisfied  term,  and  it  should  be    If  term  not  «a« 
reanensbered  that  the  preceding  observations  are  applicable  to  a  satisfied    tisfied^  widow 
term  only,  but  the  period  when  the  term  becomes  satisfied  and  attendant,   can  obtain 
wtetiier  before  or  after  marriage  is  immaterial, — that  it  be  created  before   dower  by  re* 
muwrtage  is  lUl  that  is  requisite.    If  the  term  be  created  after  marriage,    deeming, 
the  mortgage  will  be  subject  to  the  dower  and  not  the  dower  to  the  mort- 
fgage,  untess  indeed  the  wife  shall  have  debarred  herself  of  dower  by  join* 
iasg  in  a  fine  or  recovery,  and  tlien  only  to  the  extent  of  the  charge  or  in- 
cmmbrance  created  by  such  assurance,  as  stated  in  a  preceding  note,  see 
antea,  p*  707,  note  (D).     If  a  mortange  for  years  executed  l^fore  mar- 
riage, be  still  subsisting  at  the  hnsDimd's  death,  then  in  the  event  of  a 
pepper-eom  rest  having  been  reserved  on  the  term,  the  widow,  we  have 
■cea,  will  have  judgment  for  a  third  part  of  the  reversion  and  a  third 
part  of  this  rent  as  incident  thereto,  which  being  an  immediate  iatei-est  in 
Uie  premises  though  a  minute  and  barely  appreciable  one,  will  entitke  her 
to  redeem  the  whole  mortgage,  and  to  proceed  against  tbe  heir  or  reversioner 
lor  contribution.    If  the  termor  be  not  in  possession,,  she  will  be  entitled 
to  enter  on  the  premises  and  receive  the  rents  and  profits  aubject  to  the 
charge.    She  will  likewise  be  entitled  to  have  tbe  land  exonerated  oat  of - 
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the  equity  of  redemption  of  the  former  having  been  considered 
as  analogous  to  a  pure  trust ;  of  which  it  was  formerly,  and  is 


the  husband's  personal  estate,  a«  mentioned  in  a  former  note,  see  antea,  68  T, 
of  this  edition,  n.  (F).    If  the  term  liave  uo  rent  reserved  upon  it,  as  is  fre- 
quently, indeed  generally  the  case  in  wills  and  marriage  settlements,  (where 
the  term  is  raised  for  tlie  purpose  of  portioning  or  otherwise),  it  should  seem 
to  follow  from  the  preceding  observations,  that  since  no  rent  is  reserved^ 
judgment  can  be  given  of  a  third  part  of  the  reversion  only,  with  a  stay  of 
execution  during  the  term,  and  consequently  that  the  wife  having  no  pre- 
sent interest  in  the  term  cannot  redeem.    But  we  have  seen  that  a  re- 
mainder-man or  reversioner  may  redeem,  antea,  512,  of  this  edit«  n.  (L)» 
to  which  add  Aynaly  v.  Read,  Dick.  S49;  and  it  is  observable,  that  in  DudUy 
V.  thidUy^'.nbi  supra  in  the  text,  where  the  wife  of  a  tenant  in  tail  recovered 
dower  at  law  with  a  auet  exeaUio  during  the  term,  it  was  decreed  in  eqaity, 
that  the  dowress  should  have  the  benefit  of  the  trusts  of  the  term,  as  to  a 
third  part  of  the  profits  above  the  charge  of  the  annuities,  and  that  the 
tnifttees  should  account  to  her  for  the  third  part  accordingly  from  the  death 
of  her  hushand,  and  from  time  to  time  for  the  future  rents  and  profits  during 
the  term,  and  that  the  term  should  stand  charged  therewith  during  her  life. 
Indeed  a  dUlinction  never  appears  to  have  heen  drawn  as  to  equitable 
relief,  between  the  case  of  a  dowress  who  has  had  execution  of  her  judg- 
ment at  law,  and  so  become  to  all  intents  and  purposes  tenant  for  Ufe  of 
the  reversion,  and  entitled  to  be  let  into  possession  as  against  the  trustee 
of  the  term,  and  the  case  of  a  dowress  who  has  recovered  judgment  with 
a  stay  of  execution,  and  who  consequently  cannot  entitle  herself  even  to  the 
ownership  of  .the  reversion ;  although  it  might  certainly  have  been  open  to 
contend  that  tlie  cales  aflfonled  a  distinction,  smce  in  the  former  instance 
the  dowress  merely  comes  into  equity  to  have  the  trust  executed  for  her 
benefit,  as  the  complete  owner  pro  tempore  of  the  reversion,  by  virtue  of 
her  recovery  at  law ;  while  in  tlie  latter  case,  slie  comes  to  have  a  title 
made  good  in  equity,  which  is  not  available  at  law  during  the  existence  of 
the  term,  or,  as  it  hath  been  expressed,  to  be  relieved  against  that  very  judg- 
ment upon  which  she  founds  her  title.    See  Park  on  Dow.  S65. 
Whether  eoee^         The  tenant 'cannot  plead  a  prior  term  of  years  in  bar  to  an  action  on  a  writ 
nantagainet  in-   of  dower,  for  it  is  in  fact  no  bar,  but  he  may  plead  it  in  delay  of  execntioa 
eumbrancea ««/-   and  to  save  himself  the  damages,  if  no  rent  be  reserved  on  the  teon ;  or 
fieieni  indem-      if  such  rent  be  reserved,  he  may  pray  that  the  demandant  be  endowed  of 
mUy  againet        the  reversion  and  the  rent.     See  Booth  v.  IJndeey^  S  Ld,  Kaym.  ItM. 
damages  and       Anmymoue,  «  Mod.  18.    ViUera  v.  HojOcy,  sSeijt.  Wils.  49.     If  damages 
cMte  in  writ       are  obtained    upon  a  verdict  in  such  an  action,  the  statute  of  Oloa- 
qf  dower.  cester  (6£dw.  1,  c.  1,  sec.  2),  gives  the  demandant  costs;  but  if  no  da- 

mages are  given,  the  demandant,  although  she.obtain  judgment  for  her  dower, 
must  pay  her  own  costs.  Lord  Hardwicke  has  said,  that  the  covenant 
against  incumbrances  geuerally  introduced  In  mortgage  and  purchase  deeds, 
will  iudeuinify  the  purchaser  or  mortgagee  against  such  damages  and  costs. 
Swannock  v.  Lfiffvrd,  Butl.  Co.  Litt.  208  a.  n.  (1).  But,  as  reoMffked  in  a 
preceding  page,  (see  antea,  483.  of  this  ed.  in  no^ts),  a  purchaser  may  fiiirly 
require  an  adequate  indemnity  against  the  costs  of  any  suit  instituted  by 
the  widow  to  recover  dower,  and  it  will  be  for  him  to  consider  whether 
the  vendor's  own  covenant  against  incumbrances  generally,  will  afford  that 
ample  security  which  is  required.  Lord  Eldon,  in  Jhmes  v.  Jackson,  16  Ves. 
566,  thus  expresses  himself  of  a  covenant  for  further  assurance.  ''  The 
covenant  for  further  assurance,  does  in  terms  amount  to  an  agreement  to 
levy  a  fine,  just  as  if  it  had  been  so  expressed ;  and  if  the  mortgagee's 
title  would  not  have  been  good  without  a  fine,  I  apprehend  an  action  might 
have  been  maintained  by  him  upon  that  covenant ;  or,  upon  the  principle 
of  a  certain  class  of  cases^  [see  postea,  739.]  perhaps  this  court  would  have 
decreed  the  husband  to  procure  his  wife  to  join  in  levying  a  fine." 
Repertorimn  qf  The  cases  on  the  subject  of  this  note  are  numerous.  The  followhig  are 
cases,  the  principal,  in  addition  to  tliose  mentioned  in  tlie  text :  Snell  v.  Clay, 

«  Vem.  S«4.  Hamiiton  v.  Mohnn,t¥.  Wms.  118.  Squire  v.  Compton,  9Vio. 
Ahr.  2«7,  pi.  6.  S.  C.  2  Eq.  Ca.  Abr.  387,  pi.  7,  Dormer  v.  Fortescue,  3  Atk, 
131.  Mitchell  V.Reynolds,  Butl.  Co.  Litt.  208a.  latter  end  of  n.  (1).  &  C. 
1  Atk.  604.  iVynn  f.  «  UUumSf  b  Ves.  130,  MiamHreU  v.  MaundreU,  7  Ves.  567. 
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now  generally  understood,  dower  cannot  be ;  as  well  because, 
in  such  case,  there  is  no  seisin  by  the  husband,  which,  at  law, 
is  necessary  to  consummate  the  title  of  dower  in  the  wife,  as 
that,  by  the  preamble  to  the  statute  of  uses,  it  was  recited,  that, 
by  means  of  uses,  the.  wife  was  defeated  of  her  dower,  from  [  719  ] 
whence  it  appeared,  that  the  wife  of  cestui  que  use  was  not 
dowable  at  comi^on  law ;  and  if  so,  then  the  conclusion  ne- 
cessarily followed,  that  as  an  use  at  common  law  was  the  same 
as  a  trust  since  the  statute,  the  wife  could  no  more  be  endowed 
of  a  trust  since  the  statute,  than  at  common  law,  and  before  the 
statute,  she  could  of  an  use.  And  as  the  analogy  to  uses  had 
great  weight,  originally,  in  establishing  this  rule  as  to  trust 
estates,  so  the  common  practice  of  conveyancers,  founded  there- 
apoD,  in  placing  the  legal  estate  in  trustees  on  purpose  to  pre- 
sent dower  (which  made  the  letting  in  that  claim  upon  trusts, 
contrary  to  former  opinions,  of  dangerous  consequence  to  old 
ddes)  rendered  the  courts  of  law  very  jealous  of  breaking  in 
upon  this  rule  ;  it  having  been  thought  safer  to  abide  strictly  by 
the  rule  of  law,  even  in  cases  where  the  reason  of  it  did  not 
apply,  than  to  shake  the  foundation  of  ancient  titles,  by  per* 
mitting  nice  and  curious  exceptions  to  be  made  to  the  general 
rule.  ' 

Therefore,  although  this  rule  of  law,  as  to  a  dowress  claim-  Banks  v.  Sot- 
log  dower  out  of  the  equity  of  redemption  of  a  mortgage  in  Jjc 'JiSranr* 
fee,  was  attempted  to  be  broke  through  in  the  case  of  Banks  v.  wu  held)  over ^ 
SHtton  if)  (in  which  case,  this  doctrine  was  gone  into  by  Sir  ^oite^iA,) 
Joseph  Jekyll,  Master  of  the  Rolls,  in  a  learned  and  elaborate      [  720  ] 
argument,  and  it  was  resolved,  that  a  woman  was  entitled  to 
dower  out  of  the  equity  of  redemption  of  ,a  mortgage  in  fee) 
yet  in  a  later  case,  in  which  this  question   came  before   the 
Lards  Commissioners  of  the  great  seal,  that  decision  of  Sir  Jo- 

(/)  2  P.  Wms.  700.    Vide  3  ibid.  SS2,  n.  (B). 

Si  C.  atBrmed  on  appeal,  10  Ves.  246.  Simpwm  ▼.  GuHeridgef  1  Madd.  Rep. 
618.  And  see  furtoer  antes,  4Sd,  of  this  edition,  n.  (A),  sec.  iii.  3.  Althtm, 
▼.  AwgUuify  Gilb.  £q.  Ca.  16.  &  C.  i  Stra.  12.  Doug.  25,  and  JUimpefs  case^ 
10  Co.  49  b. 

Aji  a  corollary  it  may  be  remarked,  that  from  the  precedins  obserTations  CaroUary>^ 
It  should  seem  to  follow,  that  in  every  case  of  a  mortgage  lor  vears,  whe-   widow  in  evenf 
ther  before  or  after  marri^e  or  whether  the  mortgage  be  satisfied  or  not,   cmb  et^led  io 
the  ividow  by  a  circuity  will  become  entitled  to  a  beneficial  estate  in  dower,   dower  of  eqmtf 
except  in  the  instance  of  a  purchaser  procuring  an  actual  assignment  of  tt   t^  redewtpHom 
fatianed  term,  created  previously  to  the  maniage  to  attend  the  inheritance;  on  wwrtgo^ 
and  the  case  of  a  purchaser  buying  subject  to  a  mortgage  for  years,  and  y^  yetfrt. 
paying  off  the  money  during  the  Ufe  of  the  vendor,  and  mking  an  assign- 
mcnt  of  the  term  to  a  trustee  of  his  own  nomination  to  attend  the  inherit* 
-  ance,  musL  it  is  conceived,  be  considered  as  included  within  the  spirit  and 
meaiung  or  this  exception. 
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seph  Jekyll  was  over-ruled,  and  the  resolution  in  the  case  of 
Banks  v.  Sutton j  as  to  this  point,  taken  as  a  general  position, 
held  not  to  be  law  (q). 


Dotoer  m  wonil,  (Q)  It  may  not,  however,  be  amisii  jnst  to  advert  to  the  leading  featorea 
kg^ande^ttit'  of  his  Honour's  judgraentin  that  case,  notwithstanding  it  has  been  over- 
mble  tight,  ruled.    **  All  kiods  of  dower/*  observed  Sir  Joseph  Jekyll,  *'  were  insti- 

tnted  for  the  subsistence  of  the  wife  during  her  life ;  which  right  of  dower 
is  not  only  a  legal  but  a  moral  right.  The  relation  of  husband  and  wife  as 
it  is  tlie  nearest,  so  is  it  tiie  earliest,  and  therefore  tlie  wife  is  the  proper 
object  of  the  care  and  kindness  of  the  husband  ;  the  husband  is  bound  bv 
the  law  of  God  alfid  man  to  provide  for  her  during  his  life,  and  after  his 
death,  the  maroL  obligation  is  not  at  an  end,  but  he  ought  to  take  care  of  her 
provision  during  her  own  life.  This  is  the  more  reasonable,  as  during  the 
ooverture,  the  wife  can  acquire  no  property  of  her  own ;  if  before  her 
marriage  she  had  a  real  estate,  this  by  the  coverture  ceases  to  be  her*s,  and 
the  right  thereto,  whilst  she  is  married,  vests  in  the  husband ;  her  personal 
estate  becomes  his  absolutely,  or  at  least  is  subject  to  his  oontronl ;  so  that 
unless  she  has  a  real  estate  of  her  own  (which  is  the  case  but  of  few),  she 
may  by  his  death  be  destitute  of  the  necessaries  of  life,  unless  provided 
for  out  of  his  estate,  either  by  a  jointure  or  dower.  As  to  the  husband's 
personal  estate,  unless  restrained  by  special  custom  (which  very  rarely 
takes  place),  he  may  give  it  all  away  from  her ;  so  that  his  real  estate  (if 
he  had  any),  is  the  only  phnk  she  can  lay  bold  of,  to  prevent  her  sinking 
under  distress.  Thus  is  the  wife  said  to  have  a  moral  right  to  dower. 
Dower  also  is  a  legal  ri^t  created  by  law ;  which  settles  the  quality  of  the 
estate  out  of  wbich  tlie  wife's  dower  arises,  and  likewise  ascertains  the 
tUBfriage  a  guantum  tliereof.  Dower  is  also  an  equitable  righty  and  such  a  one  as  is  a 
good  eotuidera'  foundation  for  relief  in  a  court  of  equity  ;  it  arises  from  a  contract  made 
tion^  upon  a  valuable  consideration ;  marriao^c  being  in  its  nature  a  civil,  and  in 

its  celebration,  a  sacred  contract ;  and  the  obligation  is  a  consideration 
moving  from  each  of  tlie  contracting  parties  to  the  other ;  from  this  obliga- 
tion arises  an  equity  to  the  wife,  in  several  cases,  without  any  previons 
agreement ;  as  to  make  good  a  defective  execution  of  a  power,  a  oefectiTe 
conveyance,  or  supply  the  defect  of  a  surrender  of  a  copyhold  estate  ;  in 
all  which  the  conrt  relieves  the  wife,  and  makes  a  provision  for  her,  where 
it  is  not  unreasonable  or  injurious  with  respect  to  others.''    Sir  Joseph 
Jekyll  then  went  into  an  elaborate  review  of  the  cases  which  bore  directly 
(n  indirectly  on  the  point  before  him,  and  concladed  by  declaring,  that  he 
did  not  know,   nor  could  find  any  instance,  where  dower  of  an  equity 
of  redemption  was  controverted  and  adjudged  against  the  dowress,  and  as 
there  were  authorities  in  cases  less  favourable,  therefore  he  declared,  that 
tlie  plaintift'  being  tlie  widow  of  the  person  entitled  to  the  equity  of  re- 
demption of  the  mortgage  in  question  (being  a  mortgage  in  fee),  she  had 
a  right  to  redeem.    See  «  P.  Wins.  718, 719. 
Diatinetion  in         '"  ^^^  above  case.  Sir  Joseph  Jekyll  seemed  strongly  inclined  to  take  a 
dower  between     ''•^tinction  between  a  trust  created  by  the  husband  himself,  of  which  he 
tmtt  created  bv   *''™^**^*^  *  woman  was  not  endowable,  and  a  trust  ereated  by  another  per- 
ktuband  and       ^^^'    "  '^**^*  ^^*^  ^^'^^^  *^^'^  °^*  \i2Lve  dower  of  a  trust  created  by  the  nns- 
trust  created  bv   ^^^y'  ^^  remarked,  **  or  (which  is  all  one),  of  a  purchase  made  by  him  in 
his  ancestor         *  trustee's  name,  may  be  reasonable,  since  it  may  be  presumed  to  be  done 
durefrarded[        ^^^^^  intent  to  bar  dower,  and  every  man  may  do  as  he  pleases  with  lus  own. 
*         *•        Accordingly,  it  has  been  commonly  practised  for  a  purchaser  to  take  a  con- 
veyance in  his  own  naihe  and  in  the  name  of  another  person,  as  trustee, 
purposely  to  prevent  dower."    But,  **  I  would  not  take  it  upon  m^^self  to 
determine,  whether  a  ^^ife  shall  have  dower  out  of  a  trust  of  the  inherit* 
afice,  where  it  is  created,  not  by  the  husband,  but  by  some  other  person, 
and  no  time  limited  for  conveying  the  legal  estate;  when  that  cornea  to  be  the 
rase,  it  will  be  time  enough  to  determine  it."  See  2  P.  Wms.  709. 715.  Lord 
Talbot  decided  the  case  of  Attorney-General  v.  Scotty  Ca.  Temp.  Talb.  138. 
(S.  C.  Sng.  V.  &  P.  App.  No.  xvii.  p.  33. 5th  ed.),  without  any  regard  to  this 
distinction,  and  Lord  Hardwicke  in  Goodwin  v.  IVintmorCy  *i  Atk.  525,  said,  a 
distinction  was  taken  by  Sir  Joseph  Jekyll  in  Banks  y.  Sutton,  2P.  VTms. 
707,  709,  in  regard  to  a  trust,  where  it  descends  or  comes  to  the  husband 
from  another,  and  is  not  created  by  himself;  but  Lord  Hardwicke  thought 
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The  case  I  allude  to^  was  that  of  Dixon  widow  of  Abraham  Hvm  ▼. 
Dixon  ?•  Sir  George  SavUle  and  others  (g),  which  came  on  to  ^^'^  ***'•'■ 

(^)  Dixtm  V.  SwoUle^  7th  November^  1783.  [5.  C.  shortly  stated  1  Bro. 
C.  C.  385.— £d.] 


there  was  no  ground  for  sach  a  distinction,  for  it  was  going  on  suppositions 
which  held  on  both  sides ;  and,  at  the  latter  end  of  the  report.  Sir  Joseph 
Jekyll  seemed  to  be  very  diffident  of  it  himself  and  rested  chicfjy  on  an- 
other point  of  equity,  so  that  it  was  no  authority  in  point.  But  his  Lord- 
ship added,  **  there  is  a  late  authority  in  direct  contradiction  to  the  dis- 
tmction  above  taken  in  Banks  v.  iSut^on,. [namely J  the  case  of  the  Attametf' 
GtneraL  ▼.  Scott"  (nbi  supra). — So  also  in  Burgess  ▼.  H^he^iCy  Sir  Thomaa 
Clarke  remarked,  that  the  distinction  made  by  Sir  Joseph  Jekyll  was 
founded  on  too  precarious  a  reasoning  tp  go  upon.  The  husband,  he  ob- 
served, found  the  estate  subject  to  the  trust  created  by  the  ancestor :  who 
conld  say  that  he  intended  the  wife  to  be  dowaUe  ?  Who  could  say,  that  if 
he  had  not  found  the  estate  under  a  trust,  he  might  not  have  created  such 
a  trust.  1  Wm.  Bl.  138,  and  see  ibid.  161.  iS.  C.  1  Eden  Rep.  224.  On 
die  authority  of  these  observations,  we  may  venture  to  affirm,  that  the  dis- 
tinction alluded  to  by  Sir  Joseph  Jekyll  is  withoat  foundation. 

His  Honour  also  adverted  to  tlie  distinction  which  has  inexplicably  crept  Origin  sfdis- 
in  respecting  dower  and  curtesy  of  an  equity  of  redemption— the  former  Hmetion  «s  !• 
being  denied,  and  the  latter  allowed.  He  said  he  could  not  but  wonder  denying  dower, 
how  it  ever  came  to  be  thought,  that  a  tenant  by  the  curtesy  was  entitled  to  oad  alhming 
relief  in  equity  more,  or  farther,  than  a  dowress,  and  particularly,  that  a  eurtttn  of  m 
tenancy  by  the  curtesy  might  be  of  a  trust  estate,  but  not  dower ;  which  trust, 
was  no  less  than  a  direct  opposition  to  the  rule  and  reason  of  the  law  aUow- 
ing^  dower  of  a  seisin  in  law,  but  not  a  tenancy  by  the  curtesy,  because  the 
wife  could  not  gain  an  actual  seisin,  but  the  husband  might;  which  reason 
held  io  a  tmst-estate,  for  the  wife  could  not  gain  or  compel  a  trustee  to 
convey  the  legal  estate  to  the  husband,  but  the  husband  himself  might ; 
Ihereiore,  if  any  distinction  was  to  be  made,  dower  (it  seemed  to  his 
Honour)  ought  to  have  been  preferred  to  curtesy.  S  P.  Wms.  705.  Lord 
Kedesdale,  in  a  late  case,  has  well  stated  the  only  ground  on  which  this 
aaoDialous  distinction  can  be  reconciled.  The  difficulty,  he  observes,  in 
which  the  courts  of  equity  have  been  involved,  with  respect  to  dower, 
originally  arose  thus:— They  had  assumed,  as  a  principle  in  acting  upon 
trusts,  to  follow  the  law ;  and  according  to  this  principle,  tliey  ought  in  all 
cases  where  rights  had  attached  on  legal  estates,  to  have  attached  the  same 
rights  upon  trusts ;  and  consequently  to  have  given  dower  of  an  equitable 
estate.  It  was  found,  however,  that  in  cases  of  dower,  this  principle,  if 
pnnued  to  the  utmost,  would  affect  the  titles  to  a  large  proportion  of  the 
estates  in  the  country ;  for  that  parties  had  been  acting,  on  the  footing  of 
dower,  upon  a  contrary  prUiciple,  and  had  supposed  that  by  the  creation  of 
a  trast,  the  right  of  dower  would  be  prevented  from  attaching.  Many  per- 
sons had  purchased  under  this  idea :  and  the  country  would  have  been 
thrown  into  the  utmost  confusion,  if  courts  of  equity  had  followed  their 
general  rule,  with  respect  to  trusts  in  cases  of  dower.  But  the  same 
«bicction  did  not  apply  to  a  tenancy  by  the  curtesy ;  for  no  person  would 
purchase  an  estate  subject  to  curtesy,  without  the  concurrence  of  the 
person  in  whom  that  right  was  vested.  This,  Lord  Redesdaie  took  to  be 
the  tme  reason  of  the  distinction  between  dower  and  curtesy.  It  was 
necessary  for  the  security  of  purchasers,  of  mortgagees,  and  of  other  per*  * 
•oas  taking  the  legal  estate,  to  depart  from  the  general  principle  in  the 
case  of  dower ;  but  it  was  not  necessary  in  the  case  of  a  tenancy  by  the 
curtesy.    Darcy  y.  Blake,  2  Sch.  &  Lef.  388. 

It  has  always  been  considered  that  the  decision  against  the  dowress  pro-   Sacrifice  o/ 
ceeded  on  a  wrong  principle.     Even  the  Judges  themselves,  who  pro-  jninciple, 

nounced    '        '  "  •■     ^         •    j* 

Mr. 

perusal 

to  prefer  consistency  of  principle,  or  security  of  titles ;  the  latter  motive 

at  length  gained  the  ascendency,  the  existence  of  an  anomalous  distincuon 

beiug  regarded  as  of  less  importance  than  the  extensive  mlschitf  wiiich 
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Widow  iMt  eih       Under  the  first  of  these  heads,  it  was  observed,  that  dower 
^eu^.  •     was  a  right  of  the  first  attention  and  most  sacred  prese^ation  at " 
[  724  ]     the  common  law,'  it  was  a  right  not  only  founded  in  our  law, 
but  a  right  consonant  to  the  first  principles  or  laws  of  morality 
and  equity,  as  springing  from  the  moral  obligation  a  man  was 
under  to  make  a  provision  for  his  wife.    And  we  accordingly 
found  it,  in  a  variety  of  cases,  aided  and  extended  beyond  its 
strict  legal  limits,  by  the  interposition  of  our  courts  of  equity, 
in  removing  trust  terms,  and  other  obstructions  to  it  in  certaiu 
cases,  which  would  stand  in  the  way  of  it  at  common  law.   This 
proved  it  to  be  a  right  not  merely  confined  to  our  common  law, 
but  a  right  recognized,  .protected,  and  aided  in  equity ;  and 
which,  so  far  as  it  was  the  subject  of  relief  in  equity,  must  be 
considered  as  an  equitable  right  (t).    This  was  the  predicament 
in  which  it  stood  in  the  case  of  Dudley  v.  Dudley ,  Higford  ▼. 
Higford,  Wray  v.  WilliamSj  and  the  other  cases,  wherein  it 
had  been  decided  that  a  dowress  should  have  the  benefit  of  a 
trust  term  attendant  on  the   inheritance,   as  against  the  heir. 
Considering  it  therefore  as  an  equitable  rightj  it  well  might 
be  a  wonder  bow  it  came  about,  that  a  widow  should  not  he 
entitled  against  the  heir  to  dower  of  an  equitable  inheritance. 
Some,  indeed,  had  confined  the  rule  of  her  not  being  so,  to  the 
cases  where  the  trust  was  created  by  the  husband  himself  (/:) ; 
[  725  ]     this  was  the  opinion  of  the  Master  of  the  Rolls  in  Banks  v. 
Sutton;  however,  this   opinion   bad    been  over-ruled,  and  it 
seemed  to  be  a  settled  point,  that  a  widow  was  not  dowable  of 
a  direct  proper  trust. 
EquUy  of  re-         Thb  naturally  lead  to  the  second  head  of  argument  in  favour 
ml^Ttnut'^  of  the  widow ;  namely,  the  distinction  between  a  mere  trust, 
iinguished.        that  was  an  use,  as  it  was  styled  at  common  law,  and  an  equity 

of  redemption ;  the  former  was  regarded  at  common  law  as 
quite  a  distinct  interest  from  the  legal  estate,  to  which  the  right 
of  dower  was  annexed,  it,  of  course,  did  not  involve  in  it  that 
right;  if  it  had^  there  would  have  been  two  opposite  rights  of 
dower  in  the  same  lands  at  the  same  time  ;  as  the  widow  of 
both  the  trustee  and  of  the  cestui  que  use  would  have  been 
entitled  to  dower.  For  the  widow  of  the  trustee  was  clearly 
entitled  at  common  law ;  and  when  the  Court  of  Chancery 
interposed  to  prevent  the  legal  title  of  the  widow^f  the  trustee, 
it  seemed  extraordinary  that  it  did  not,  in  its  place,  substitute  an 
equitable  one  of  the  widow  of  the  ce^ui  que  trust.    But,  how- 

(i)  Snpra,  [250,  f51,  of  this  edi-         (ft)  Supra,  720. 
tiou.— £(/.] 
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ever,  these  sorts  of  trusts  beiiq;  the  creatures  for  the  parties  diem-  Dixon  t. 
•elves,  ^atever  were  the  legal  incidetits  or  privileges  they 
wanted,  migbt  have  been  supposed  to  have  been  voluntarily 
relinqiiished  and  abandoned  by  the  parties  creating  those  trusts.      [  7^  ] 
Bat  it  was  otherwbe  in  regard  to  an  ''  equity  <if  redemption^ 
tiiat  was  not  any  interest  created  or  reserved,  by  or  between 
tile  parties,  beyond  the  express  time  of  redemption ;  it  was  a 
mere  creature  of  a  court  of  equity  itself,  founded  on  this  prin- 
ciple, that  as  a  mortage  was  originally  nothing  more  than  a 
pledge  or  security  to  the  mortgagee  for  his  money,  it  was  but 
natural  justice  between  man  and  man,  to  consider  the  origmal 
ownership  of  the  lands  as  still  residing  in  the  mortgagor,  subject 
only  to  the  legal  title  of  the  mor^gee,  90  far  as  such  legal  title 
was  requisite  to  the  end  of  his  security ;  and  accordingly,  the 
title  of  the  mortgagee  was  not  treated  by  equity,  as  any  title 
beyond  that  point.    His  beneficial  interest,  though  the  mortgage 
was  in  fee,  was  considered  only  as  personal  estate  ;  he  was  not 
permitted  to  grant  leases  or  exercise  any  other  act  of  ownership, 
to  the  prejudice  of  the  mortgagor,  to  whom  he  Mms  even  ac- 
countable foir  the  profits  of  his  estate.     His  widow  was  not 
permitted  to  claim  dower,  nor  could  he  or  those  claiming  onder 
bim  avail  themselves  of  several  other  privileges  and  incidents 
attending  real  property.    It  seemed  to  be  the  regular  conse- 
^eoee  of  the  doctrine  adopted  by  our  courts  of  equity,  in  regard       [  727  ] 
to  mortgages,  by  considering  them  strictly  and  merely  in  the 
nature  of  $ecuritie$  for  the  mortgage   money,   and   entitling 
die  mortgagee  to  no  other  of  the  incidents  or  privileges  of 
ownership  in  the  lands  than  what  was  requisite  for  the  end  of 
such  security ;  that  all  such  privileges  and  incidents  of  owner- 
dnp  of  the  lands,  as  were  not  considered  as  becoming  vested 
in  the  mortgagee  for  the  purpose  of  his  security,  and  the  exer- 
^se  and  enjoyment  whereof  could  not  be  prejudical  to,  or  in- 
consbtent  with  that  security,  should  be  held  to  remain  in  the 
mortgagor,  or  in  other  words,  that  he  shoold,  to  all  purposes 
not  prejudicial  to  the  mortgagee,  be  considered  as  the  complete 
owner  of  the  mortg:^ed  lands.   And  accordingly  thb  was  found 
to  be  the  established  doctrine  in  several  instances,  when  only 
volunteers  were  interested,  such  as  revocations  under  powers, 
and  revocations  of  devises,  as  in  the  cases  of  Thorn  v.  Thorn, 
and  Hall  v.  Dunch  (/),  and  other  like  cases.    That  in  the  case 
of  Lincoln  v.  EoUe  (//),  the  doctrine  was  expressly  recognized 

(/)  [Supra,  110,  of  this  editioo.—         (jU)  [Show.  Par.  Ca.  ;56,  et  snpra, 
Ed.]  110,  of  this  edition,  n.  {e).'~Ed,\ 
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^^^▼«  and  admitted  o&  both  sidea;  because  in  equity  a  mortgage  did 

[  728  ]      ^^^  make  the  estate  another's,  and  because  a  mortgage  was  not 
an  inheritance  but  a  personal  estate,  and  there  seemed  no  reason 
in  the  world  why  these  general  incidents  of  complete  ownership 
should  be  saved  in  £ftvour  of  a  devisee  or  other  volimteer,  and 
not  in  favour  of  a  wife,  whose  claim  of  dower  stood  upon  the 
strongest  grounds  of  moral  and  equitable  right,  and  who  was, 
in  many  instances,  considered  as  entitled  to  relief  in  equity,  in 
regard  to  an  intended  provision,  when  a  devisee  or  other  mere 
volunteer  was  not.    And,  agreeably  to  this  doctrine,  was  the 
decision  in  the  case  of  Batiks  v.  Sutton,  where  it  was  decreed 
in  favour  of  the  claim  of  dower,  out  of  an  equity  of  redemp- 
tion of  a  mortgage  in  fee ;  which  decision  was  founded  on  a 
variety  of  authorities,  and  reasons  delivered  by  the  Master  of 
the  Rolls,  all  which  were  equally  forcible  in  the  present  case. 
That  the  cXe  of  Banks  v.  Sutton  was  directly  in  point  of  the 
present  question;  for  though  the  Master  of  the  Rolls  would 
not  take  upon  himself  to  determine  the  question,  in  regard  to 
the  dower  out  of  a  mere  trust,  created  not  by  the  husband,  but 
by  some  other  person,  with  no  time  limited  for  conveying  the 
legal  estate ;  and  avoided  this  point,  by  shifting  hb  grounds  to 
[  729  ]     that  of  the  husband's  being  entitled,  under  the  express  direc- 
tion of  the  will  under  which  be  claimed,  to  have  the  estate 
conveyed  to  him  at  the  age  of  twenty-one;  which  circumstance, 
under  the  application  of  a  common  principle  of  equity,  of  con- 
sidering that  as  done  which  ought  to  have  been  done,  of  course 
in  equity,  let  the  widow  in  to  Uie  same  degree  of  title  as  she 
would  have  had  if  the  trustees  had  conveyed  the  estate  to  her 
husband  at  the  time  directed ;  yet  as  there  was  a  mortgage  in 
fee  prior  to  the  devise,  the  other  point  of  the  right  of  dower, 
out  of  such  equity  of  redemption,  still  subsisted  independent  of 
the  constructive  or  assunked  conveyance  by  the  trustees  at  the 
time  directed.    And  as  the  principle  on  which  the  Master  of 
the  Rolls  got  rid  of  the  first  point  did  not  apply  to  this,  he 
accordingly  found  himself  constrained,  instead  of  changing  bis 
ground  as  before,  to  enter  into  a  strict  examination  of  it,  and 
meet  the  objections  to  dower  with  authorities,  inferences,  and 
general  reasoning,  and  through  them  to  come  to  a  professed 
decision  of  the  point,  as  he  expressly  did  when  he  said,  ''  be 
did  not  know  or  could  find  any  instance  where  dower  of  an 
equity  of  redemption  was  controverted  and  adjudged  against 
the  dowress;"  and  as  there  were  authorities  in  cases  less  favour- 
able, he  therefore  declared,  that  the  widow  of  the  person  en- 
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titled  to  the  equity  of  redemption  of  the  mortgage  in  question,   Dia^on  ▼. 
«*icA  was  a  mortgage  in  fee,  bad  a  right  of  redemption ;  and   ^^r^<,Q  ■• 
decreed  her  the  arrears  of  her  dower  from  the  death  of  her       '■         "* 
husband^  she  allowing  Hie  third  of  the  interest  of  the  mortgage 
money  unsatisfied  at  that  time:  that  an  authority  more  directly 
in  point  than  this  was  could  not  be  expected*    And  though  the 
subsequent  case  of  the  Attomey-General  v.  Scott  {m),  (before 
lord  Talbot)  in  which  the  widow  was  denied  dower,  was  gene- 
rally considered  as  an  authority  contrary  to,  and  superseding 
that  of  Banks  v.  Sutton;  yet  such  a  conclusion  seemed  too 
hasty,  as  the  two  cases  appeared  to  differ  materially;  for  in 
that  of  the  Attorney-General  v.  Scatty  although  there  was  a  n 

mortgage,  yet  the  question  did  not  turn  upon  that,  because  the 
^[al  estate  was  outstanding  in  trustees,  in  whom  il  was  vested 
antecedent  to  such  mortgage,  and  consequently  the  decision  in 
that  case  was  on  a  direct  proper  trust,  and  not  on  mere  equity 
of  redemption.  And  the  difference  between  a  direct  trust  and 
an  equity  of  redemption,  and  between  the  claim  of  a  widow 
and  that  of  a  devisee  or  mere  volunteer,  was  strongly  insisted 
upon;  and  the  distinction  between  this  case  and  that  of  a  claim  [  731  ] 
of  dower  against  a  purchaser  fully  enforced. 

But  the  Lords  Commissioners  said  (n),  that  the  case  of  an        Decree. 
estate  by  the  curtesy  in  a  trust  was  the  anomalous  case,  not  ^fftpahte  of 
the  rule,  that  the  wife  should  not  have  dower :  and  that  this  ^r^y,»f  re- 
point  was  so  much  settled,  that  it  would  be  wrong  to  discuss  mortgage  m 
it  much ;  and  the  bill  was  dismissed,  but  without  costs,  the  ^^^  "^*  *^^* 
defendants  not  praying  them  (r). 

(n)  AHometf'Generta  ▼.  Seott,  Ca.         (ti)  Vide  Gilb.  Lex  pnHoria,  S66, 
temp.  Talb.  138.  967. 


(R)  ThU  case  is  shortly  stated  in  1  Bro.  C.  C.  3S5,  without  variation  in   jy^ufgr  « igg^ 

any  material  point.    The  case  of  Banks  v.  Suitony  though  not  expressly   fi^mand, 

oter-mled  by  the  case  in  the  text,  has  since  been  denied  to  be  law  by 

abondant  authority.    Thns,  in  Chaplin  v.  Chaplin^  Lord  Talbot  said,  that  it 

Ind  been  the  common  practice  of  conveyancers,  agreeably  to  the  mle  of 

law  before  the  statute,  to  place  the  legal  estate  in  trustees  to  prevent 

dower ;  wherefore  it  would  be  of  the  roost  dangerous  consequence  to  titles, 

ud^  throw  tilings  into    confusion,  contrary  to  former  opinions,  and  the 

advice  of  so  many  eminent  and  learned  men,  to  let  in  the  claim  of  dower 

npon  trust  estatet ;  3  P.  Wms.  S34.    Lord  Alvanley,  in  Curtis  v.  Curtis^ 

t  Rro.  C.  C.  630.  (S.  C.  9  Ves.  jnn.  124,  cited,)  observed  :— <<  It  Is  now  too 

fatje  to  contend  that  the  widow  can  have  her  dower  out  of  any  estate  in 

which  her  husband  had  not  the  legal  fee ;  for  Banks  v.  Sutton,  (S  P.  Wms. 

^00)  is  not  now  to  be  supported  ;  not  that  there  appears  to  have  been  any 

drcibion  directly  contradicting  it ;  for  Atlomey-General  v.  Scott,  Ca.  temp. 

Talb.  138,  did  not  mean  to  find  fault  with  BaiUcs  v.  StUton.    However,  it  is 

BOW  a  settled  point.     Dower,  therefore  is  a  mere  legal  demand,  and  the 

widow's  remedy  is  primA  facie  at  law."    The  doctrine  as  settled  by  Dixon  v. 

if4€iUt,  was  again  disiioclly  acknowledged  by  Lord  Thurlow  in  H'iUiams  v. 
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Bank8  v.  However,  it  is  necesstry  here  to  remark,   that  there  were 

Diaonv.  some  Circumstances  which   distiaguish  the  case  of  Banks  ▼• 

r"^!w^"     '  ^^^^  *"*"*  ***  ^^  Dixon  v.  Saville;  particularly  that,  in  the 

former  case,  the  mortgage  was  made  by  the  aiKcstor  of  the 


tamhty  3  Bro.  C.  C.  263,  who  said,  tliat  if  it  turned  out  that  the  mortga^ 
(belDg  in  fee)  was  made  before  marriage,  there  would  be  an  end  to  the 
widow's  claim  of  dower. 
TUoMM  for  wfft  Lord  Redesdale's  observations  on  this  head  are  too  Important  to  be  omitted. 
nUowing  dower  In  Darcy  v.  Blaki,  S  Sch.&  Lef.  388,  hisljordship  observed  :«— <<  The  general 
«t^  eq[uUy  qf  r#-  principles  upon  which  courts  of  equity  have  proceeded  in  cases  of  dower  is, 
demptum*  that  dower  is  to  be  considered  as  a  mere  legal  right ;  and  that  equity  ought 

not  to  create  the  right,  where  it  does  not  subsist  at  law  :  therefore  there 
can  be  no  dower  of  an  equity  of  redemption  reserved  upon  a  mortga^  in 
lee,  though  there  may  ot  an  equity  of  redemption  upon  a  mortgage  for  » 
term  ofvears,  because  in  that  case  the  law  gives  dower,  subject  to  the 
term.    The  principles  on  which  this  doctrine  was  originally  settled,  were 
these  :«-Pending  the  coverture,  a  woman  could  not  aUen  witltout  her  bus- 
'      band  ;  and  therefore  nothing  she  could  do  could  be  understood  by  a  pur« 
chaser  to  affect  his  interest:  but  where  the  husband  was  seised  or  entitled 
in  his  own  right,  he  had  full  power  of  disposing,  except  so  far  as  dower 
might  attach  :  and  the  general  opinion  having  long  been,  that  dower  was 
a  mere  legal  right,  and  that  as  tho  ejdstcnce  of  a  trust  estate  previously 
created,  prevented  the  right  of  dower  attaching  at  law,  it  would  also  pre- 
vent the  property  from  all  claim  of  dower  in  equity,  and  many  titles 
dependmg  on  this  opinion,  it  was  found  that  it  would  be  mischievous  in 
this  instance  that  equity  should  follow  the  law  :  and  it  has  been  so  long  and 
80  clearly  settled,  that  a  woman  should  not  have  dower  inequity,  who  is 
not  entitled  at  law,  that  it  wonld  be  shaking  every  thing  to  attempt  to 
disturb  the  rule.    In  point  of  remedy,  a  woman  claiming  dower  may  be 
assbted  in  equity.    A  court  of  equity  will  put  out  of  her  way  a  term  whieli 
prevents  her  obtaining  possession  at  law ;  Radnor  v.  Vandebendy,  Pre.  Ch. 
65,  S,  C.  Show.  Par.  Ca.  96,  but  that  is  only  as  against  an  heir  or  volun- 
teer not  as  against  a  purchaser,  the  heir  or  volunteer  being  considered  as 
claiming  in  no  better  right  than  she  does.    When,  tliercfore,  any  qnestiom 
of  dower  have  arisen  in  courts  of  equity,  and  doubts  have  been  entertained 
of  the  title  to  dower,  the  constant,  practice  in  England  has  been  to  put  the 
widow  to  bring  her  writ  of  dower  at  law.    The  courts  will  assist  her  in 
trying  her  right,  and  enjoying  the  benefit  of  it,  if  determined  at  law  in 
her  favour  ;  by  giving  her  di^very  of  deeds ;  by  ascertaining  metes  and 
bounds ;  and  they  do  not  require  her  to  execute  the  writ  with  all  the  form* 
alities  necessary  at  law ;  and  the  right  being  ascertained  bv  judgment  at 
jaw,  will  give  her  possession  according  to  her  right ;  but  still  they  require 
that  the  question  of  her  title  to  dower,  if  subject  to  doubt,  should  be  de- 
termined at  law*    What  was  tiirown  out  by  Sir  Joseph  Jekyll  in  B<mk$  v. 
Sutton,  has  been  over-ruled.    See  Cox's  note  (l)t  P«  wms.  719.    The  n^a 
of  courts  of  equity,  so  far  as  it  excludes  a  vridow  from  dower  of  an  equit- 
able estate  agamst  an  heir  or  volunteer,  goes  perhaps,  beyond  the  reason  of 
the  rule.    But  I  have  called  this  subject  to  my  recollection  a  good  deal,  by 
looking  into  the  authorities  since  this  case  was  first  mentioned ;  and  the 
decisions  to  the  full  extent  are  so  old,  so  strong,  and  so  numerous-^so  gene- 
rally adopted  in  every  book  on  the  subject,  and  so  considered  as  settled 
law,  that  it  would  be  very  wrong  to  attempt  at  this  time,  to  alter  them. 
L£a»e9for  Iwes   Nor  do  I  think  that  the  doubts  which  have  been  suggested  with  respect  to  an 
not  expiring        equitable  estate,  can  be  fairly  raised  in  this  case;  where  the  clabn  is  of 
during  cover"       dower  of  estates  leased  for  lives  before  the  marriage,  and  continuing  sub- 
turty  widow  not  Ject  to  such  leases  at  the  death  of  the  husband.    Of  those  parts  of  his 
endowahle.  estate,  the  late  husband  of  the  defendant.  Margaret  Blake,  was  not  so  seised 

as  to  entitle  her  to  dower  at  law ;  and  ir  equity  were  strictly  to  follow  the 
law,  she  could  have  no  claim  in  equity  for  dower  of  those  estates.  The 
husband  had  not  such  a  seisin  as  would  entitle  his  wife  to  dower.  The  ex- 
ception, therefore,  must  be  over-ruled."  The  exception  was,'  to  the  Mas- 
ter's report,  that  the  defendant  was  not  entitled  to  dower ;  for  that  it  ap« 
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hnsbttiid,  ¥^066  widow  daiined  dower^  and  the  estate  came  to 
him,  by  devise  subject  thereto ;  also,  that  the  testator  seemed 
to  have  intended,  that  the  mortgage  shquld  be  paid  off  out  of 
hb  persoDal  estate,  and  the  rents  and  profits  of  the  real  estate, 
which  would  accrue  before  the  devisee  attained  his  age  of 
twenty-one ;  at  which  time  a  moiety  of  the  legal  estate  was  posi* 
tivdy  directed  to  be  conveyed  to  him.    For  although  the  former 


peared.  the  estates  in  qnestion  were  let  at  tbe  time  of  the  marrisge  op 
leases  tor  lives,  and  continned  so  let  dnring  the  covertare. 

The  result  therefore  is,  thai  if  the  hosband^s  estate  be  in  mortgage  for  Generid  tetuU 
an  estate  in  fee-simple  previoasly  to  the  marriage,  and  remains  so  during  tht  ef  easesy 
oorertnre,  tiie  widow  will  not  be  entitled  to  dower ;  ibr  at  law,  ^e  whole   1J<.  Aa  to  a 
legal  estate  of  inheritance  is  in  the  mor^;«gee ;  and  the  right  of  redemp*  morigagt  in 
turn  is  merely  an  equitable  title,  incompetent  to  create  a  claim  of  dower,  fee. 
If  the  mortgage  be  made  after  marriaj^e^  then  we  have  seen  that  the  dower 
bavios  attadi^d  by  the  marriage  the  wife  must  do  some  act,  as  levy  a  fine 
or  smfer  a  recovery,  in  order  to  bar  herself  of  dower.    If  a  mortgage  in 
fee  be  maide  after  narriage  without  a  fine  or  recovery,  the  wife  on  her 
husband's  death  may  sue  for  her  rishts  in  a  legal  way,  and  recover  a  third 
part  of  the  estate  in  the  hands  of  the  mortgagee.    And  if  a  mortgage  in  fee 
be  made  after  marrisige  with  the  assistanoe  of  a  fine  or  recovery  wherein 
die  wife  concnrs,  it  has  been  submitted  (see  antea,  p.  707,  tit  noti8\  that 
tbe  wife  may  nevertheless  redeem^,  and  so  become  entitled  to  dower,  by 
proceeding  against  tlie  heir  for  a  contributory  share  of  the  mortgage^  aad 
an  exoneration  of  her  estate  in  dower  out  of  the  personal  estate  of  her 
hnitbaiidy  according  to  the  rales  laid  down  in  pages  Site  and  681,  antea,  of 
this  edit. ;  the  fine  or  recovery  in  such  case,  operating  only  as  a  partuU 
conveyance  and  alienation  of  herrights.    And  it  may  be  asked,  if  then  a 
■lOfli^e  in  fee  alter  marriage  in  wliich  the  wife  joins  by  fine  or  recovery, 
operates  as  a  bar  to  dower,  pro  tanto  only ;  why  ^ould  not  a  mortgage  be- 
fore marriage  -be  limited  to  the  same  effect  ?  The  answer  is,  that  In  the 
former  case  the  dower  has  attached ;  in  4he  latter  it  has  not ;  and  of  an 
equity  of  redemption  barely,  whether  expectant  on  a  mortgage  in  fee  or  on 
a  mortgage  for  years  a  widow  is  not  endowable  *,  and,  it  is  scarcely  neces- 
sary to  add,  that  in  the  case  of  a  mortgage  in  fee  made  before  marriage, 
tiie  husband  on  the  celebration  of  tlie  matrimonial  contract  has  but  a  bare 
equitable  title, .  of  which  we  have  seen  the  widow  cannot  be  endowed.    It 
is  further  open  to  remark,  that  in  tlie  case  of  a  mortgage  in  fee  made  before 
marriage,  if  the  money  be  paid  on  tbe  day  named  in  the  condition  the 
estate  will  revest  in  the  husband,  and  the  wife  will  consequently  become  en- 
titled to  dower;    but   no  subsequent  payment  of  the  mortgage  money 
by  the  faosband  will  render  his  wife  dowable  if  he  dies  before  a  recon- 
veyance of  the  legal  estate  of  inheritance  has  been  taken  to  himself  and 
«i  heirs.  Bro.  Abr.  Dow.  pi.  11.  Vin.  Abr.  Dow.  (G.  2),  pi.  5.  Verk.  s.  392. 
As  to  a  mortgage  for  years  made  before  marriage  and  which  is  subsisting  id.  As  to  a 
at  the  time  of  the  husband's  death,  there  a  legal  reversion  remains  with  the  mortgage  for 
bnsband,  to  which  the  equity  of  redemption  will  become  united,  and  of  the  ysart. 
legal  reversion  the  wife  will  be  entitled  to  dower.    And  smce  it  is  the  doc^ 
trine  of  courts  of  eqnhy,  that  every  person  having  an  interest  in  the  rever- 
aioD  shall  have  an  equivalent  interest  in  the  equity  of  redemption,  the,  ' 

dowiess  may  consequently  redeem  the  mortgage.  But  this  latter  branch 
of  the  subject  has  been  entirely  exhausted  in  a  previous  note,  see  antea, 
p.  689,  of  this  edit  n»  (P).  It  is  therefore  merely  necessary  to  add  here, 
tbflt  a  widow  has  been  denied  free  bench  of  a  trust  estate  of  copyholds, 
oa  tbe  icronnd,  perhaps,  of  the  decision  in  Dixom  v.  SamUey  which,  how* 
ever,  was  very  inapplicable  in  princq;»le  to  the  case  before  the  court. 
F^rder  v.  Waity  4  Bro.  C.  C.  595. 

The  old  cases  on  idlowing  dower  of  tmsts  are  the  following :  Coif  v*   Old  eases  on  o^ 
CoUf  X  Ch.  Rep*  254.  2d.  ed.  FUtdur  v.  Ro6tiiMM,  Pre.  Ch.  250,  cited,  5.  C.   lowing  dower  rf 
9  P.  Wms.  710.  cited  from  Reg.  LiU  Radnm'  v.  Rotkeram,  Pre.  Ch.  65.  Bot*   trusts. 
iomley  ▼.  Fairfax,  ibid.  336.   Daly  v.  Lynth,  1  Bro.  P.  C.  538.  Ambrose  ya 
Ambrose,  1  P.  Wms.  321.    Rabinson  v.  Tongue,  1  Atk.  604. 
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[  732  1  circumstance  of  the  mortgage  descendtng,  does  not  appear  to 
me  to  afford  any  argument  of  considerable  weight  in  favour  of 
the  dowress^  becausei  the  only  inference  that  could  be  drawn 
from  that  circumstance  would  be,  that  the  mortgage  being  made 
by  the  ancestor,  and  not  by  the  husband,  it  could  not  be  'con- 
cluded that  there  was  any  intention  in  the  husband  to  make  the 
mortgage  a  means  of  depriving  the  wife  of  dower  (which  was 
a  distinction,  that  had  been  attempted  to  be  made,  in  cases 
when  the  wife  claimed  dower  of  trusts  between  trusts  descend- 
ing aiid  trusts  made  by  the  husband);  but  which  inference  could 
not  be  applied  to  tlie  case  of  a  mortgage,  because,  whether 
that  descended  to,  or  was  made,  by  the  husband,  the  intenUon 
with  which  it  was  made,  was  obviously  with  a  view  to  raise 
money  only,  and  could  not,  by  any  argument,  be  made  to 
supply  an  inference,  that  it  was  done  with  a  view  to  prevent 
dower:  yet  the  latter  circumstance  might  perhaps  be  consi- 
dered as  deserving  more  weight ;  for,  if  the  trustee,  who  was 
himself  the  mortgagee,  by  misapplying  the  personal  estate  of 
the  testator,  and  the  rents  and  profits  of  his  real  estate,  was 
himself  the  cause  of  the  mortgage  standing  out,  and  made  this 
[  733  ]  reason  to  hold  back  the  conveyance  of  the  legal  estate,  accord- 
ing to  the  directions  of  the  testator,  there  seems  as  much  rea- 
son for  the  application  of  the  rule  of  equity  of  cofisidering  that 
as  done,  which  ought  to  be  done,  in  order  to  let  in  the  widow 
in  equity,  to  the  same  degree  of  title,  notwithstanding  the 
mortgage,  as  she  would  have  had,  if  the  -  trustee  had  conveyed 
the  estate  to  the  husband  at  the  time  directed,  as  there  was 
for  the  application  of  it  for  that  purpose,  notwithstanding  a 
trust  (s). 
And  reecncikd.       And  it  is  observable  that,  in  this  point  of  view,  the  cases  of 

Banks  v.  Sutton,  Tind  Dixon  v.  Sir  George  Saville,  are  per- 
fectly reconcilable,  and  may  stand  together,  the  former  heism 
considered  as  establishing  the  general  principle  of  law,  that  inm 
wife  of  one  entitled  to  an  equity  of  redemption  of  a  mortgage 
in  fee,  shall  not  be  entitled  to  dower  out  of  such  estate ;  the 


The  rule  **  that  (^)  '^^  ^^^^  ^^  equity,  that  what  has  been  agreed  to  be  done  for  valnable 

M  ameidered  as  <^on8ideration,  is  considered  for  many  purposes  as  actually  done,  hoide  in 

done  wideh  every  caee  except  in  dower.    Crabtree  v.  Bramble ^  S  Atk.  687.    So  much, 

intght  ta  be  therefore,  of  the  learned  author's  arenment  as  depends  on  this  principle  of 

done  "  appUee  equity,  as  also  that  portion  of  Sir  Joseph  Jekyll's  judgment  \n  Banks  y» 

to  every  ease  Sutton,  tvliere  he  observes,  that  when  an  act  is  to  be  done  by  a  trustee,  thai 

except  dower,  >'  ^^  ^^  looked  upon  as  done,  Sic,  (see  9  P.  Wms.  706.  2  £q.  Ca*  Abr.  385,} 

must  be  considered  as  disposed  of  and  over-ruled. 
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latter,  as  an  exception  to  that  general  rule,  as  falling  under 

another  and  distinct  principle  of  equity.     Sed  quare  (t).  [-734  1 

And  that  there  may  be  exceptions  to  this  rule,  as  to  trusts,  is  Trustee  delays 
evinced  by  the  resolution  in  the  case  of  Otway  v.  Hudson  (o) ;  Ugaie^^^to 
in  which  case,  tenant  in  tail  of  the  trust  of  a  copyhold  estate,  ^^hand, 

.  \  ^''^^^  decreed 

havmg  desired  the  lord  to  admit  him,- and  being  refused,  ^lxicl  free-bench  of 
having  brought  a  bill  against  the  trustees  to  have  a  surrender  J^rJ^/lJv  "' 
made  him  of  the  legal  estate,  died,  pending  the  suit ;  and, 
although  the  husband  was  never  seised  of  the  legal  estate  of 
the  copyhold,  yet  the  widow  was  decreed  her  free-bench; 
which  was  a  decision  ^contrary  to  the.nile  laid  down  in  the 
principal  case,  but  founded  upon  an  equity  raised  in  favour  of 
the  wife;  because  of  the  great  and  obstinate  delay  of  the 
trustee,  who  refused,  and  stood  out  a  bill  requiring  him  to 
convey. 

It  was  formerly  a  doubt  whether  (p),  upon  a  mortgage  in  VTVeofmori* 
fee,  the  mortgaged  estate  did  not  become  liable  to  the  dower  fSt'enZied 
of  the  wife  of  the  mortgagee  (y),  which  occasioned  the  intro-  *«  ^<wer  in 
diiction  of  long  terms  for  years  by  way  of  mortgage,  with  con- 
dition to  be  void  upon  repayment  of  the  mortgage-money;  but 
that  doubt  hath  been  long  since  over-ruled  in  our  courts  of 

(•)  Otwoff  ▼.  Hudson^  3  Vem.  583.      Vide  2. Atk.  526.  per  Ld«  Hardwicke. 
[5.  C.    S  Ch.  Ca.  174.— £d.]  N.  B.  (p)  Litt.  sec.  S57. 

TkiB  was  a  cue  of  cnstomary  dower.         (q)  2  Bia.  Com.  158. 


^  The  learned  author  here  endeavonn  to  shew  that  the  two  cases  of  4lee<meiUaHon 
fioOes  V.  Sutton  and  Dixon  ▼.  SaviUe,  are  dissimilar,  and  therefore  that  the  ^^  cases  in  text 
former  ought  not  to  be  considered  as  over-ruled.    Lord  AWaoley,  how-  unaoaUable. 
e?er,  has  said,  that  Banks  ▼.  Sutton  is  not  to  be  supported ;  see  antea,  p.  699, 
of  this  edit.  n.(R) ;  and  Lord  Talbot,  in  Attomey^Generut  ▼.  LodU^y,  App. 
Sag.  V.  &  P.  No.  xvii.  p.  33,  5th  edit.,  is  reported  to  have  declared  that 
the  true  reason  for  the  decree  in  Banks  y.  Sutton  was,  that  the  wife  mar-  » 

ried  Sutton  on  the  expectation  of  the  estate,  and  it  was  a  fraud  in  the  hus- 

Kd  not  to  call  for  the  settlement.  If  so,  all  that  was  said  in  BtaUcs  v. 
Urn  about  dower  and  its  incidents,  was  extra-judicial,  and  of  little 
weight  against  the  unanimous  decree  of  the  three  Judges  in  Dixon  ▼• 
S€9iUe. 

(U)  As  a  general  rule,  a  widow  will  not  be' allowed  free-bench  of  a  trust  Nofree-henek^ 
or  equity  of  redemption  in  a  copyhold  estate :  to  allow  tkat^  would  be  to  equity  of  re* 
raise  an  anomaly  upon  an  anomaly,  according  to  Lord  Looghboroueh  in  demption» 
FordtT  V.  Wode^  4Bro.  C.  C.  521.     Whether  a  court  of  equity  would  now 
permit  a  widow  to  avail  herself  of  the  delay  and  obstinacy  of  a  trustee 
may  perhaps  be  a  matter  of  doubt,  especially  if  Lord  Hardwicke's  observa- 
tions  in  Crabtrte  v.  BrumbUf   mentioned   in  the  last   note  but  one    can 
be  supported.    And  it  is  worthy  of  notice  that  one  great  reason  for  allow- 
ing firee-bench  in  Otway  v.  Hudson  arose  from  the  circumstance  of  the  hus- 
buid's  being  in  possession  and  in  actual  receipt  of  the  rents  and  profits  up 
to  the  time  of  his  death.    See  for  this  fact,  Mr.  Raithoy's  note  (2)  to  2  Vern. 
548^  who  refers  to  Reg.  Lib.  1706,  B.  fol.  192.    And  there  is  in  equity  this 

distinction  between  an  actual  assignment,  and  a  mere  voluntary  covenant  to  I 

assign,  that  equity  will  not  construe  such  a  covenant  beyoud  the  letter. 
Basse  v.  Grey,  2  Yern.  692. 
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equity,  and  it  is  now  cleaiiy  settled,  that  an  equity  of  re- 
demption is  not  liable  to  the  dower  of  die  wife  of  the  mort- 
gagee (r)  (w). 

(r)  Hard.  466.    Cro.  Car.  190, 1. 


CorreetUm  rf 
text. 


(W)  Read,  ''  and  it  is  now  clearly  settled,  that  the  le^l  estate  in  the 
siortf^ee  will  not  be  liable  to  the  dower  of  his  wife."  See  aatea,  of  this 
edit.  p.  7,  n.  (D),  and  to  the  authorities  there  cited,  add  i  Kol.  Abr.  6.  79, 
pi.  50,  BevwU  V.  Pope,  2  Freem.  71,  and  Hmton  ▼.  Hintonj  2  Yes.  633. 


^»iW 
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CAP.  XVII. 


OF  MORTGAGES  MADE  BY  THE  HUSBAND  AMD  WIPE, 
OR  THE  HUSBAND  ALONE,  OF  THE  WIFE's  BSTATB, 
AND   HIS     INTEREST    IN     MORTGAGE    MONET    DUE   TO 

HER  (a). 


Mcrtfttge  by 
kuibindand 
wtfe,  unttumt 


As  the  husband,  by  virtue  of  his  marriage,  obtains  no  other  in- 
terest in  his  wife's  estates  of  inheritance,  than  an  estate  of  free- 
hold, in  her  right,  for  their  joint  lives  in  case  there  be  no  issue 
of  the  marriage^  and   for  his  life,  as  tenant  by  the 'curtesy,  if 


Conteittsi^ 
ekapter. 


(A)  This  chapter  contains,  ist.  A  collection  of  cases,  shewing  the  neces- 
sity of  the  wife's  joining  in  a  fine  on  the  mortgage  of  her  estate,  and  herein 
of  the  effect  of  the  husband's  covenant,  that  his  wife  shall  levy  a  fine,  from 
hence  to  p.  741  ;  2d.  An  inquiry  to  whom  the  equity  of  redemption  on  a 
mortgage  of  the  wife's  leasehold  estate  belongs,  from  741  to  743 ;  Sd.  A^ 
investigation  of  the  husband's  power  to  charge  or  assign  his  wife*s  triff 
terms,  from  743  to  752 ;  4th.  A  statement  of  the  law  concerning  the  sur- 
viving wife's  confirmation  of  her  husband's  void  mortgager  from  752  to  758  ; 
5tli.  A  consideration  of  the  extent  to  which  the  wife's  estate  is  liable  on 
joining  her  husband  in  a  mortgage  of  her  inheritance,  and  herein  of  the 
wife*s  right  to  exoneration  6ut  of  the  husband's  personal  estate,  from  753 
to  762 ;  6th.  A  disquisition  concerning  the  effect  of  the  wife's  fine,  when 
she  joins  her  Imsband  in  a  mortgage  of  her  estate  of  freehold  or  inherit- 
ance, especialfy  as  to  the  right  of  redemption,  from  762  to  764 ;  7tht  An 
enumeration  of  the  instances  wherein  the  husband  will  be  entitled  to  his 
wife's  mortgages  and  chosee  in  actUmy  either  as  a  purchaser,  by  means  of  a 
settlement,  or  as  a  volunteer  jtcr«  fnaritif  by  reduction  of  them  into  posses- 
sion, from  764  to  781 ;  8th.  An  examination  of  the  authorities  respecting  a 
provision  for  the  wife  and  family,  in  case  the  husband  or  his  assignees 
(either  In  bankruptcy  or  otherwise)  deprives  the  wife  of  her  mortgages 
and  equitable  choeesin  action,  from  781  to  797;  and,  9th.  A  reference  to  a 
few  other  matters  relating  to  the  subject  of  this  cliapter,  from  797  to  the 
end. 
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there  be  (a);  it  follows^  of  course^  that  he.  alone  cannot  make 
a  valid  mor^ge  thereof,  to  be  binding  upon  her  and  her  hms, 
for  any  Ipnger  period  (&).  And  therefore,  where  one,  seised  in  [  736  3 
fee,  in  right  of  his  wife,  of  a  share  of  the  New  River  %ater, 
joined  with  her,  and  made  a  mortgage,  by  way  of  lease  -for 
1000  years,  reserving  a  pepper-corn  rent,  by  deed  without 
fine,  and  died ;  a  bill  brought  by  the  mor^;agee  to  foreclose, 
was  dismissed  by  the  Master  of  the  Rolls,  saying,  that  a  fine 
might  be,  and  usually  was,  levied,  of  New  River  shares,  and 
in  this  case,  diere  ought  to  have  been  one,  it  being  the  inherit- 
ance  of  the  wife ;  and  that,  this  having  been  omitted,  and  the 
lease  expiring  by  the  death  of  the  husband,  the  mortgage 
was  also  thereby  determined,  and  nothing  remained  to  fore- 
dose  (b). 

And  where  after  marrii^e  the  husband  made  a  purchase  of  a  Pmrekau  ta 
copyhold  estate,  and  took  the  surrender  to  himself,  and  his  2«idio^eMMi 
wife,  and  his  daughter^  and  their  heirs ;  and  he  afterwards,  as  daighier^  m 
bemg  visible  owner  of  the  estate,  took  upon  him  to  make  a  end  kuOtand 
conditional  surrender  by  way  of  mortgage  to  a  stranger,  and  *^*^*  "'^■' 
afterwards  died  (c) ;  a  bill  was  filed  in  Chancery  against  the 
mother  and  daughter  to  discover  their  title,  and  to  set  aside 
their  estates  as  fraudulent  against  the  mortgagee,  who  was  a 
purchaser ;  9ed  non  allocatur,  for,  by  the  Court,  the  husband      [  737  ] 
and  wife  took  one  moiety  by  intireties,  so  that  the  husband 
could  not  alien  or  dispose  of  it,  to  bind  the  wife,  and  the  other 
noietj  was  well  vested  in  the  daughter  (c). 

(c)  Co.  Litt.  351.  S  ?.  Wms.  127,  [et  vide  S  Fonb.  319. 

(fr)  BryM  y.  fVooUyy   4  Yin.  Abr.      —fid.] 
57,  pL  19.  Drylmiter  v.  BariMonmir,         (c)  Back  ▼.  Andrewa^  f  Vera.  ISO. 


(B)  Shares  of  the  New  River  Company  are  always  acted  upon  as  real   Ripar  Stares 
estate,  and  recoveries  are  suffered,  and  fines  levied  of  them  in  the  same  ore  reai  $ttM€» 
vaancr  as  npon  any  other  description  of  inheritable  property,  Bmekridge  v. 

Imgnmy  t  Ves.  jnn.  652 ;  where  it  was  held  that  the  shares  in  tlie  naviga- 
tion of  the  River  Avon,  under  the  statute  of  10  Anne,  are  real  estate,  wu^ 
subject  to  dower.  Whatever  comes  properly  within  the  description  of  a 
tenement,  or,  to  use  the  words  of  the  Master  of  the  Bolls  in  the  above 
mentioned  case  of  Buekridge  v.  Jngramy  "  wherever  a  perpetual  inherit- 
ance u  granted,  which  arises  out  of  land,  or  is  in  any  degree  connected 
with,  or  exerciseable  within  i^,  it  is  that  sort  of  property  which  the  law 
denominates  real,"  see  S  Ves.  jun.  66^. 

As  to  confirmations  of  the  mortgage  by  the  wife  after  coverture  b^  pay- 
ment of  interest  or  otherwise,  see  postea,  752,  753,  where  the  pnndpi^ 
ease  is  further  commented  on,  and  its  authority  as  to  these  hitter  points 
questioned. 

(C)  Where  a  husband  purchased  a  term  for  himself  and  his  wife  and  the  R^ereuee  H 
snrviTor,  and  after  mortgaged  it  without  his  wife,  and  then  died  indebted,  ..prior  «aacsi 
the  equity  of  redemption  was  held  to  be  assets ;  see  the  case  of  Woit9  v. 

7%MMS,  2  P.  Wms.  364,  and  cited  antea,  290,-  of  this  edition,  in  the  text, 
and  postea,  800.  As  to  the  advancement  by  purchase  in  the  name  of  a 
wife  or  child,  (which  by  the  way  Is  not  much  witmn  the  scope  of  a  treatise 
o»  mortgages) ;  see  antea,  7i3,  of  this  edition,  in  the  text  and  notes. 

TOL.  II.  K 
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i9yemaymmfi'      Biit,  if  the  wife  joins  in  a  nlKNlgage  of  her  lands  and  levies 
^y^,  eitote   ^  g^^  thereof,  this  will  be  binding  upon  her  and  her  heirs,  not- 

witbstaoding  the  coverture.    For  as,  by  such  process,  she  may 

make  an  absolute  alienation  of  her  real  estate,  so  may  she  make 

a  conditional  one  thereof  (d). 

iFft«iA€rtt^        ^nd  a  fine,  levicid  by  9^  feme  covert y  will  make  a  mortgage  of 

tMt0U.  her  trust,  as  well  as  of  her  legal  estate,  valid  {d).    Thus,  where 

the  defendant  P.  before  her  marriage,  conveyed,  with  her  in- 
tended and  after  husband's  privity  (e),  the  premises  in  question 
to  trustees,  in  trust,  to  pay  the  rents  and  profits  to  her  sole  and 
separate  use  for  her  life,  and,  after  her  decease,  in  trust  for 
such  uses  as  she,  whedier  sole  or  covert,  should  by  her  last  will 
limit  and  appoint,  and,  for  want  of  such  appointment,  then  to 
'  [  738  ]  her  own  right  heirs  for  ever.  Afterwards,  she  mortgaged  part 
of  the  lands  to  the  plaintiff  for  a  term  of  five  hundred  years,  to 
secure  the  sum  of  1000/.  and  a  fine  was  levied  by  husband  and 
wife,  who  both  declared  the  uses,  as  to  the  mortgaged  premises, 
to  be  to  the  plaintiff  for  securing  the  principal  and  interest. 
On  a  bill  exhibited,  the  wife,  by  order  of  Court,  answered 
separately ;  insisting,  as  to  this  point,  that  the  legal  estate  being 
in  the  trustees,  the  parties  to  the  fine  had  not  such  an  estate 
therein,  whereof  a  fine  could  be  levied  to  bar  her  right.  But 
the  Lord  Chancellor,  as  to  this  objection,  observed,  it  was 
very  well  known  that  ti^e  operation  of  fines  and  recoveries  was 
the  same  upon  trusts  as  upon  legal  estates  (dd)y  and  if  so,  it 
must  inevitably  follow,  that  an  estate  for  life  limited  to  the  wife, 

(d)  Penne  v.  Peacock,   Ca.  temp.         {id)   [See  Gov.  on  Rec.  p.  32«.— 
Talb.  41.  £d.] 


Wife  aol  a  nc-  (D)  And  the  wife  joining  in  the  line  will  be  bound  by  Uie  deed  leading  or 
cfMory  pmiy  declaring  the  u-^es,  though  no  party  to  such  deed,  provided  the  uses  be  not 
to  deed  deelar*  inconsistent  with  tlie  intent  and  purpose  for  which  the  fine  was  levied* 
ing  Mtes  ofjlne,  Swanton  v.  Raven^  3  Atk.  105,  and  BeckwUk's  case,  i  Co.  57.  This  proviso 
tn  which  she  is  a  very  essential  member  of  the  sentence :  if  emitted,  the  hnsband, 
ka$ Joined,  having  obtained  his  wife's  consent  to  a  slight  incumbrance,  and  procured 

her  concurrence  in  a  fine  for  the  purpose  of  securing  the  mortgasee^ 
might  (without  any  opposition  from  the  wife's  friends,  or  the  judge  before 
whom  she  is  examined,)  by  a  subsequent  and  clandestine  declaration  of 
other  uses,  be  able  totally  to  make  away  with  her  estate,  which  the  so- 
lemnity of  the  fine  was.  meant  to  prevent— In  Fleetwood  v.  TempUnum, 
t  Atk.  79.  S.  C.  postea,  1147,  where  a  fine  was  covenanted  to  be  levied  in 
Easter  Term  following  the  date  of  the  deed  leading  the  uses,  but  no  fine 
was  levied  till  three  years  afterwards,  when  the  husband  and  wife  joined  in  a 
new  declaration  of  usas  of  the  fine  ^'  theretofore  levied,''  it  was  held,  that 
this  declaration  was  binding,  notwithstanding  it  differed  materially  from  the 
first  declaration  ;  for  that  &e  covenant  to  levy  the  fine  in  the  first  deed  wits 
not  strictly  pursued. 

(£)  The  privity  of  the  husband  is  absolutely  necessary  to  the  validity  of 
the  settlement  made  by  the  wife  of  her  estate  after  the  marriage  treaty 
has  commenced.  See  Howard  v.  Hooker ^  2  Ch.  Rep.  81,  and  Strathmort  v« 
Bowesy  1  Ves.  juD.  28,  and  postea,  750t 
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remaioder  to  ber  o^vn  right  heirs  in  default  of  any  appointmtot 
made  by  her  bst  will,  was  disposed  of  by  the  fine;  and  if  no 
such  remainder  had  been  limited  by  it,  yet  as  the  estate  was  the 
wife's,  and  moved  originally  from  her,  whatever  was  not  con- 
veyed would  have  remained  in  her,  and  consequently  been 
barred :  and  his  Lordship  decreed  the  trustees  to  convey  to  the 
plaintiffs  the  mortgagees.  r  •jr^g  i 

Where  a  husband,  for  a  valuable  consideration,  covenanted  Spedfieper^ 
that  his  wife  should  join  with  him  in  a  fine,  the  Court  of  Chan-  AsulSm^/co- 
cery  decreed  the  husband  to  perform  it,  for  that  he  had  under-  «MaiiiiAiii 
taken  it,  and  he  must  lie  by  it  if  he  did  not  perform  it(e):  ieoycjSM,tf<- 
because  in  such  case  it  is  to  be  presumed  that  the  husband,  ^^* 
where  he  covenants  that  his  wife  shall  levy  a  fine,  has  first 
gained  her  consent  for  that  purpose,  and  the  interest  in  such 
covemmt  has  been  taken  to  be  an  inheritance  descending  to  the 
heir  of  the  covenantee. 

But  if  it  can  be  made  appear  to  be  impossible  for  the  hus-   Qntfre,  V  «*c 
band  to  procure  the  concurrence  of  his  wife  (as  suppose  there  ^^  ^  ^^* 
are  differences  between  them)  surely  the  Court  would  not  decree 
an  impossibility  (/*);  especially  if  the  husband  offer  to  return 
all  the  money,  with  interest  and  costs,  and  to  answer  all  the 
damages  (f). 

(e)  Barwgtom  v.  flimi.   t  Eq.  Ca.  189,  n.  (B)»  [et  vide  what  is  saki  by 

Abr.  17,  pi.  7.    5  Vin.  Abr.  547,  pi.  Lord  EldoD,  of  a  covenant  for  for* 

15.    5  P.  Wms,  189,  et  note  (B)  ther  assarance,  antea,  p.  690,  of  this 

there.  edition,  n.  (P).— £d.] 


(/)  WinUr  v.  Devereux,  S  P.Wnu. 


\ 


(F)  The  cases  on  this  head  are  conflictory.  Onjthe  one  side  may  be  classed 
BarngtoH  v.  Horn,  ubi  supra,  Rust  v.  Whittle,  Toth.  94,  Griffin  v.  Taylor,  / 

ibid.  106,  Awm.  %  Ch.  Ca.  53,  HaJX  v.  ncerdy,  3  P.  Wms.  188,  Wither*  v. 
Pinchari,  in  Chan.  July  7th,  1/95,  and  Morris  ▼•  Stephenson,  7  Yes.  474. 
On  the  other  side  may  be  ranked  Preston  v.  Wasey,  Pre.  Ch.  76,  Otread 
▼.  Round,  4  Vin«  Abr.  203,  pi.  4,  Sedgwick  y.  Hargrave,  2  Ves.  56,  Daniel 
V.  Adams,  Amb.  495,  Moreau^s  case,  2  W.  Bl.  1205,  Emery  v.  Wase,  5  Ves. 
848.  Dads  v.  Jones,  1  New  Rep.  269,  Howell  v.  George,  1  Madd.  Rep.  1, 
and  Brick  v.  WheUey,  cited  ibid.  7,  n. 

I.  As  to  the  cases  which  coqfim^  the  doctrine  in  the  text :— In  Rust  ▼.    Husband^s  eo» 
Whittle,  Toth.  94,  the  court  decreed,  that  tlie  defendant  should  compel  his    venanJt  that 
wife,  and  awother  man*s  wife,  being  the  other  defendant,  to  levy  a  fine,  and    wife  shaUjoin 
join  in  the  assurance  ;  and  in  Griffin  v.  Taylor,  ibid.  106,  the  court  ordered    him  injine^  en* 
a  nao  to  procure  his  wife  to  acknowledge  a  fine  of  mortgage  lands.    On  forced* 
the  same  principle  the  Anonymous  ease  in  2  Ch.  Ca.  53,  was  decided.    There 
a  father  and  son  infra  atatem,  covenanted  to  convey  lands  for  wiluable 
consideration,  on  the  son*s  coming  of  age.    The  father  was  decreed  to  pro« 
care  his  son's  confirmation  of  the  conveyance.    In  the  next  case.  Sir  Joseph 
Jekyll  said,  there  had  been  a  hundred  precedents  where  it  had  been  held, 
that  if  the  husband  for  a  valuable  consideration,  covenants,  that  the  wife 
shall  join  witl*.  him  in  a  fine,  the  court  has  decreed  the  husband  to  do  it,  for 
that  he  has  undertaken  it,  and  must  lie  by  it,  if  he  does  not  perform  it. 
ifott  V.  Hardy,  3  P.  Wms.  188. 

The  unreported  case  of  WUhers  v.  Phsehard,  in  Chan.  7th  July,  1795,    Tkomgh  w^e 
BM&tianed  by  the  coonsel,  arg.  7  Ves.  475,  seems  to  have  proceeded  on  a   neter  gone  her 

^  sonsent  ts  seU* 


^ 
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Wife  net  bar-       A  covenant  from  the  husband  and  wife^  that  he  and  his  wife 
^ffMed^ore  ^^  ^^  ^  ^^f  ^^^  °^  ^  binding  upon  her  in  case  of  his 

di^tk. 


Bmibmki  4r« 
creed  to  pr»- 
€wre  hit  wife*$ 
eonanrence  in 
Mnrrender* 


Cm$ei  oimiilttii^ 
nUeintexi, 


similar  principle.  There  an  agreement  was  entered  into  by  a  nan  on  be- 
half of  himself  and  wife,  to  sell  the  estate  in  question  to  the  plaintiff.  One 
moiety  was  the  wife's.  The  estate  was  settled  to  certain  vses^  with  a  power 
of  rerocation  in  the  hasband  and  wife,  with  consent  of  the  trustees.  The 
wife  by  her  answer,  as  well  as  the  husband,  swore,  that  she  never  gave 
her  consent  to  the  sale;  and  they  stated,  that  they  believed,  thetmsteea 
Would  not  consent  to  the  revocation  of  the  uses.  Nevertheless,  the  Lord 
Chancellor  decreed  a  specific  performance ;  and  that  the  husband  should 
convey,  and  should  procure  all  proper  parties  to  convey,  as  the  Master 
should  direct,  if  the  parties  should  differ  concerning  the  conveyance. 

This  case  was  followed  by  Hforru  v.  StevhenBcn,  7  Yes.  474,  where  the 
hasband,  under  circumstances,  was  decreed  to  procure  his  wife  to  join  in  a 
surrender  of  a  copyhold  estate,  which  he  had  covenanted  (the  wife  con- 
senting) that  he  and  his  wife  should  within  one  month,  surrender  to  tlie  use 
of  a  trustee  in  trust  to  sell  and  pay  debts.  Sir  WilUam  Grant,  M.  R.  ob- 
served, that  the  defendant  (the  husband)  did  not  allege  that  he  was  unable 
to  procure  his  wife  to  join ;  nor  did  he  offer  to  pa^  the  debt ;  it  was  impos- 
sible to  put  the  plaintiff  in  the  same  situation,  as  if  the  deed  of  covenant  had 
never  beien  executed  ;  for  the  plaintiff  would  have  had  an  execution  against 
the  husband,  if  lie  had  not  redeemed  himself  by  giving  this  security.  It 
was  unnecessary,  tlierefore,  to  discuss  Lord  Cowper's  reasoning  in  Otreadv^ 
Rmmdy  (a  case  after-mentioned)  ^  that  cftse  being  so  extremely  dissimilar  to 
the  one  before  his  Honour.  The  defendant  there  stated  absolute  inabilitv 
to  p'erform,  and  offered  to  put  the  other  party  in  the  same  situation,  as  if 
the  agreement  had  never  taken  place.  Here  the  only  objection  stated  to 
the  performance  of  the  agreement  was,  that  such  agreement  was  obtained  by 
fVund ;  not,  that  the  wife  vms  unwilling  to  enable  her  husband  to  perform 
it,  merely  because  it  was  incompetent  in  him  to  dispose  of  her  estate ;  but 
because  be  and  she  were  imposed  upon  in  entering  into  and  executing  the 
deed.  The  case  of  Withers  v.  Priehardf  in  1795,  was  infinitely  stronger  ; 
for  the  wife  never  had  expressed  any  assent.  The  first  time  she  was  con- 
sulted,  she  expressed  her  disagreement.  The  contract  was  nxade  vrithout 
her  knowledge :  yet  she  was  decreed  to  perform  it  without  regard  to  the 
possible  consequence  resulting—- that  to  relieve  him  she  might  be  under  the 
necessity  of  disposing  of  her  estate.  But  here  the  wife  executed  the  deed  ; 
and  even  in  the  covenant  it  was  declared,  that  it  was  entered  into  with  the 
express  consent  of  the  wife.  In  such  a  case  it  was  too  much,  his  Honour 
thought,  to  say  that  there  should  be  no  specific  performance,  merely  be- 
cause the  defendant  was  a  husband,  and  therefore  exempted  from  perform- 
ing his  covenant  respecting  his  wife's  estate,  for  noa  constat  that  there  was 
any  difficulty  in  obtaining  her  consent.  The  decree,  therefore,  was,  that 
the  liHsband  should  specifically  perform  his  agreement,  and  procure  bii 
wife  to  join  in  the  fine. 

II.  The  cases  which  tend  to  disaffirm  the  doctrine  advanced  by  the 
leai-ned  antlior,  are  the  most  numerous — tlie  more  modem — and  the  best 
considered.  Consequently  little  doubt  can  be  entertained  of  their  autho- 
rity to  annul  the  rule  in  Barington  v.  Horn ;  but  it  should  be  remembered, 
that  no  case  has  expressly  decided  that  tlie  husband  shall  not  be  bound  spe- 
cifically to  perform  his  covenant,  that  his  wife  shall  join  him  in  levying  a 
fine.  Tlie  case  of  PreHon  v.  WaBey,  Pre.  Ch.  76,  is  the  first  that  occurs  in 
the  books  on  this  side  of  the  question.  There^  the  defendant's  wife  was  the 
heiress  at  law  of  the  testator  nader  whose  will  the  pfaintiff  claimed .  The 
phiintiff"  having  some  reason  to  doubt  the  validity  or  the  vrill,  prevailed  on 
the  defendant  and  his  wife,  for  a  small  consideration,  to  enter  into  articles 
to  convey  the  lands  in  question  to  make  rood  the  vrill,  nnder  pretence  that 
there  was  some  mistake  therein.  The  bill  viras  for  a  specific  performance  of 
the  articles,  but  it  appearing  that  the  defendant  and  his  wife  were  not  well 
apprised  of  the  interest  they  had  in  the  lands,  and  that  there  was  some  art 
used  in  procuring  their  concurrence,  the  Master  of  the  Rolls  would  not 
decree  the  prayer  of  the  bill,  but  left  the  plaintiff  to  his  remedy  at  law  ; 
and  on  appeal,  my  Lord  Keeper  affirmed  the  decree,  but  went  upon  the 
fraud,  and  did  not  seem  to  take  notice  of  its  being  the  inheritance  of  a 
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death.    Therefore,  where  one  (g)  seised  in  tail,  for  valuable 
coDsideratioD  bargained  and  sold  to  another  in  fee,  covenanting       [  740  ] 

(g)  Body  ▼.  Ltnm,  1  Rol.  Abr.  375.    Mich.  5  Car.  1.    S.  C.    1  Eq.  Ca« 
Abr.  61,  2. 


fame  coverts  From  this  case,  therefore,  little  more  can  be  gleaned  than  that 
it  seems  to  militate  against  the  doctrine  propoanded  in  the  previous 
caAcs.  * 

The  next  case,  however,  is  strong  in  confirmation  of  the  rnle,  that  the   Hnthtmd  nof 
hnsband  will  not  be  bonnd  in  equity  to  perform  his  covenant  (though  found-   bmmd  by  <•- 
ed  on  a  valuable  consideration)  to  procure  his  wife  to  join  with  him  in  a  fine  temM  t9  fr^ 
or  other  conveyance.    The  case  is  that  of  Otread  v.  Raiindy  4  Vin.  Abr.  f03,  eure  Mt  w\f9  to 
pi.  4,  where  the  hnsband  and  wife,  for  a  valuable  consideration,  by  lease   Uty  « JC>'>  if 
and  release,  conveyed  the  wife's  lands  in  fee,  and  the  hnsband  covenanted  tiki  r^hue* 
that  she  should  levy  a  fine  of  them  to  the  use  of  the  purchaser.    The  wife 
afterwards  refused  to  levy  the  fine,  upon  which  the  purchaser  filed  a  hill  for 
a  specific  performance  of  the  covenant.    The  hnsband,  by  answer,  ad- 
mitted the  covenant,  and  said,  that  he  was  ready  to  levy  a  fine,  but  that 
his  wife  refused  to  join  him,  and  that  he  could  not  persuade  her  to  do 
so.    Lord  Cowper,  who  decided  the  case  of  Barington  v.  flont,  (nbi  supra 
in  the  text)  observed,  that  it  was  a  tender  point  to  compel  the  husband,  by 
a  decree,  to  procure  his  wife  to  levy  a  fine,  although  there  had  been  some 
precedents  in  the  court  for  it ;  and  that  it  wi^  a  sreat  breach  upon  the 
wisdom  of  the  law,  which  secured  the  wife's  lands  from  being  aliened  by 
her  hnsband  without  her  free  and  voluntary  consent,  to  lay  a  necessity  upon 
her  to  part  with  her  lands,  or  otherwise  to  hpy  the  cause  of  her  hnsband 
Wing  in  prison  aU  his  days ;  and  his  Lordsliip  declared,  that  be  did  not  in 
Ami  case  think  it  proper  to  decree  a  specific  performance  of  the  covenant, 
but  that  the  husband  must  refund  the  pnrchase-money  which  he  bad  re* 
ceived,  with  costs. 

So  in  Sedfcwick  ▼«  Hargrove,  t  Ves.  56,  et  vide  Belt's  Supp.  279,   the  6SiiMe  law. 
husband  and  wife,  in  consideration  of  flOOl.  renounced  all  claim  to  the 
estate  in  question,  and  by  a  joint  answer  in  Chancery  tliey  both  disclaimed 
all  right  whatever  to  the  premises,  and  declared  tliat  they  were  willing  to 
release  the  wife's  title  to  the  lands,  and  to  join  in  any  conveyance,  or  to  do 
what  act  the  court  should  think  proper.    In  the  suit  wherein  this  answer 
was  filed,  there  were  no  further  proceedings.    Bnt  on  a  sale  of  the  estate 
thirty  years  afterwards  by  the  person  who  had  been  in  possession  that  time, 
the  husband  hinted  to  tlie  purchaser  that  his  wife  had  a  claim  on  the  pre- 
mises sold,  and  that  a  good  title  could  not  be  made  without  her  concurrence. 
The  purchaser  then  declined  proceeding  in  his  contract,  unless  this  clond 
were  removed.    Whereupon  the  vendor  filed  a  bill  against  him  for  specific 
performance,  making  the  husband  and  wife  parties,  defendants,  calling 
upon  them  to  set  out  the  nature  of  their  claim,  and  praying  that  they 
might  be  decreed  to  convey  or  refund  the  said  2002.,  with  interest    Sir 
John  Strange,  M«  R.  said  he  could  not  make  a  personal  decree  on  the  wife 
to  join  in  the  title,  for  no  act  had  been  done  by  her  that  the  court  could  say 
was  a  parting  with  her  interest  [see  autea,  p. 708,  as  to  anoint  answer],  and 
his  Honour  feared  that  a  bare  decree  on  the  husband  to  join  or  procure  his 
wife  to  join,  would  not  answer  the  ends  of  justice;  but  without  doubt  the 
2002.  should  be  refunded.    The  decree  was,  that  J.  H.  the  husband,  should 
join,  and  procure  his  wife  to  join,  within  a  time  to  be  appointed  by  the 
Master ;  and  if  they  did  not,  then  that  J.  H.  should  refuno  the  3002.  to  the 
plaintiff,  and  pay  costs.— These  cases  shew  that  the  court  will  not  in  every 
instance  decree  a  specific  performance  of  the  husband's  covenant  that  the 
wife  shall  join  him  m  making  an  effectual  assurance  of  the  lands^  but  that  it 
will  make  a  decree  tub  modo  only,  that  is,  in  the  alternative,  namely,  that  the 
hashand  shall  specifically  perform  his  agreement,  if  he  can  procure  his 
wife  to  join,  but  if  he  can  prove  that  his  wife  refuses  to  join  with  him  in 
the  assurance  required,  the  other  party  will  be  left  to  his  remedy  at  law. 
'  In  Daniel  v.  Adanu^  A  nib.  495,  baron  and  feme  had  a  joint  power  to  sell   Hnehand  di- 
the  wife's  estate.    The  baron  employed  an  agent  of  his  own  to  sell  tlie   reeling  agent 
property,  deliverinjr  merely  his  wife's  compliments  to  tlie  agent  in  a  letter   to  eell,  ao  proef 
to  him/conferring  the  authority  to  sell.    Tuis  was  held  to  be  no  proof,  that   of  Ats  fuving 
ike  wife  concurred  in  the  authority -to  the  agent,  and  Sir  Thomas  Sc well,   obtained  wife'e 

concurrenee. 
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that  he  and  his  wife*  would  levy  a  fine  for  better  assurance ;  and 
it  was  agreed,  that  30/.  part  of  the  consideration-money,  should 


M.  R.  said,  that  this  was  not  snch  a  case  as  woald  induce  the  court  to 
compel  the  husband  to  procure  his  wife  to  convey.    That  where  the  wife 
was  bound,  she  must  have  done  something  to  confirm  the  agreement,  as  to 
receive  some  benefit  from  it,  Drurtf  v.  Drwry,  1  Ch.  Rep.  49.    That  the 
note  of  Barker  v.  CAtld,  was  very  loose.    That  in  ^arington  v.  Hom,  the 
husband  had  received  the  consideration,  and  in  Hall  v.  Hardy y  he  had  re- 
ceived part,  and  was  willing  to  receive  the  rest.    That  tliose  cases  went  on 
the  ground  of  fraud ;  and,  therefore,  his  Honoor  added,  he  must  dismiss 
the  bill ;  which  he  did  ;  but  without  costs. 
Wife  mam  Uvp        Moreau'e  Case,  2  W.  Bl.  l$05,  is  the  next  in  order.    There  the  husband 
Jfiie,  SM^fcf  fa    had  sold  and  covenanted,  that  he  and  his  wife  when  of  age  should  levy  a  fine. 
hMMboM^e  die*     The  wife  attained  her  age  of  twenty-one  years,  and  at  first  refused  to  levy 
ggreemeni*         the  fine.    Her  husband  afterwards  went  abroad,  and  then  she  consented  to 

levv  the  fine,  and  her  acknowledgment  as  a  feme  sole,  was  received  by  the 
Chief  Justice  of  the  Court  of  Common  Pleas.    This  fine  was  levied  without 
prejudice  to  the  husband's  right  to  avoid  the  same.   The  court  would  not  by 
any  means  preclude  him  from  the  right  to  question  its  validity.    All  the 
Chief  Justice  did,  was  to  enable  the  wife  to  bind  herself  by  receiving  the 
fine  from  her,  as  If  she  had  been  a  feme  sole.    But  from  the  whole  tenonr 
of  the  case  it  appears,  that  his  Lordship  did  not  consider  the  husband's 
covenant  to  be  bindmg  on  the  wife;  for  at  first  he  would  make  no  rule  to 
authenticate  the  fine,  and  afterwards  did  it  de  bene  esse  merely,  the  wife 
volnntarily  assenting  thereto.    See  furtiier  on  this  head,  Stead  v.  /zord, 
1  New.  Rep.  31  f. 
ReoMonsagainti      We  now  turn  to  the  modem  decisions  on  tliis  subject,  and  find  the  doo- 
eompelUng  hus'  trine  placed  on  a  very  different  footing.    Two  grounds  are  taken,  whereon 
band  to  prO"      powerful  arguments  against  the  adoption  of  the  rule  in  the  text  are  raised. 
cure  vaUfe  to       The  first  is,  that  if  the  husband's  agreement  bfe  held  binding  on  the  wife, 
eemew.  then  her  interests  may  be  bound  by  agreement,  which  could  not  be  bound 

by  conveyance ;  and  the  second,  that  if  the  doctrine  be  adopted  it  would 
.  contravene  the  policy  of  the  law ;  for  that  the  wife  could  not  truly  aver, 
that  she  freely  and  voluntarily  assented  to  the  fine,  when  in  fact  she  waa 
compelled  to  levy  it  by  the  decree  of  the  court,  or  the  infinence  and  per- 
suasion of  her  husband.    These  arguments  were  in  part  relied  on  in  Emery 
▼.  fVaoe^  5  Ves.  846.    In  that  case,  I.  W.  his  daughters  and  their  husbands, 
entered  Into  an  agreement  for  the  sale  of  an  estate  to  which  I.  W.  and  his 
daughters  were  entitled,  on  a  price  to  be  fixed  by  an  arbitrator  appointed 
by  all  parties.    The  arbitrator,  it  was  said  by  the  vendors,  had  greatly 
nndervalued'the  estate,  and  on  that  ground  they  resisted  a  bill  med  by 
the  purchaser  fot  a  specific  performance  of  the  agreement.    Lord  Al van- 
ley,  M.  R.,  felt  great  hesitation  in  infringing  on  the  award  of  an  arbitrator 
chosen  by  consent  of  all  parties,  which,  he  said,  could  not  be  done  eltlier 
at  law  or  in  equity,  unless  upon  fraud  and  imposition  or  gross,  mistake ;  but 
as  against  the  married  women,  he  had  no  conception  that  such  an  agree- 
Beeause,firsty     ment  could  be  enforced.    That,  indeed,  would  be  binding  their  interests  by 
tkat  KoM  be      agreement,  which  could  not  be  bound  by  conveyance.    How  far  the  hns- 
bmdmg  in-         band  was  liable  in  damages  for  not  making  good  the  agreement,  or  how  far 
teretts  by  in  equity  he  would  be  compelled  to  prevail  upon  his  wife  was  another  con- 

agreemenif  sideration.    There  had  been  instances  of  committing  the  husband  to  the 

sekieh  could  not  Fleet,  till  the  wife  should  do  the  act ;  and  there  was  one  instance  where 
be  bound  by  the  husband  staid  a  great  while  in  prison,  and  then  made  it  appear  that  he 
conveyance.         could  not  prevail  on  his  wife,  and  was  discharged.  The  bill  in  the  case  before 

his  Lordship  was,  it  was  true,  resisted  expressly  on  this  ground  ;  but  Lord 
Alvanley  thought,  that  a  mere  simple  agreement  to  sell  at  whatever  price 
k  third  person  should  name,  was  not  sucli  an  agreement  as  the  court  wonld 
be  very  desirous  of  enforcing,  and  when  he  saw  that  some  of  the  parties 
were  not  competent,  (being  married  women,)  he  should  hold,  that  the  pur. 
Phaser  had  not  made  out  a  right  to  a  specific  performance.  The  plaintiff 
had  that  which  was  open  to  every  one,  a  remedy  at  law  for  the  breach  of 
the  agreement;  to  wnich  remedy  under  tlie  circumstances,  his  Lordship 
left  him.  The  bill  was  consequently  dismissed,  but  without  costs.  On  ap- 
peal to  the  Chancellor,  the  decree  at  the  Rolls  was  afiirmed,  see  8  Ves.  519. 
The  doctrine,  it  is  conceived,  was  on  that  occasion  placed  in  its   true 
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be  paid  unto  the  wife  upon  the  conusance  thereof.    A  fine  was 
accordingly  acknowledged  by  them  before  a  judge  on  the  cir^ 


IMty  and  it  is  to  be  regretted ,  that  the  ooble  and  learned  Lord  tvho 
amrmed  the  decree,  did  not  finally  ^x  the  point  conformably  to  his  opinion 
by  actual  decision,  but  his  Lordship  chose  rather  to  relv  on  other  groands, 
than  proDORnce  a  decided  opinion  on  a  question  which  he  uas  not  expressly 
called  on  to  determine. 

Lord  Eldon  observed,  (8Ves.  514.):—'^  By  this  appeal,  I  am  called  npon    ^nd,  tntmi,  H 
to  reverse  a  judgment,  that  appears  to  have  been  made  upon  great  consi*   wemld  ke  cMif 
deration.    Certainly  the  general  point  is  of  great  importance;  whether  the    trmry  io  foUey 
contract  of  the  husband,  which,  however,  this  was  not  intended  to  be,  but   •/  law  #•  coin- 
that  of  the  daughters,  is  to  be  executed  against  the  husband  by  a  court  of  pel  wife  U  Irvf 
canity ;  in  effect  compelling  the  husband  to  compel  his  wife  to  levy  a  Ane   a/af— IA«< 
whirh  is  a  voluntary  act.    The  policy  of  the  law  is,  that  a  wife  is  not  to   being  a  /ret 
part  with  her  property,  but  by  her  own  spontaneous  and  free  will.    If  this   uci. 
were  perfectly  res  integra  I  should  hesitate  long,  before  I  should  say,  that 
the  husband  is  to  be  understood  to  have  gained  her  consent,  and  the  pre- 
sumption is  to  be  made,  that  he  obtained  it  before  the  bargain,  to  avoia  all 
the  nrand,  that  may  be  afterwards  practised  to  procure  it.    I  should  have 
hesitated  long  in  following  up  that  presumption,  rather  than  the  principle 
and  policy  of  the  law ;  for  it  a  man  chooses  to  contract  for  the  estate  or  a 
married  woman,  or  an  estate  to  dower,  he  knows  the  property  is  ber^s 
altogether,  or  to  a  given  extent.    The  purchaser  is  bound  to  regard  the 
policy  of  the  law ;  and  what  right  has  he  to  complain,  if  she,  who  acoord- 
mg  to  law,  cannot  part  with  her  property  but  by  her  own  free  will,  ex- 
pressed at  the  time  of  passing  an  act  of  record,  takes  advantage  of  the 
lieas  pmmUeaiuB  ^  and  why  is  not  the  purchaser  to  take  his  chance  of  da- 
mages against  the  husband?    If  the  cases  have  determined  this  question 
so,  that  no  consideration  of  the  absurdity  that  must  arise,  and  the  almoat 
ridicuions  state  in  which  this  court  must  in  many  instonces  be  placed,  can 
prevail  against  their  antliority,  it  must  be  so.    For  the  sake  or  illustration 
however  :<*-Snppose  the  husband  procures  the  consent  of  his  vrife  even  by 
the  mildest  means ;  persuades  and  inflnencea  her  by  the  difficulties  he  baa 
got  uito ;  and  she  is  examined  in  equity  by  the  judge,  who  has  umde  the 
decree  upon  her  hnsband ;  then,  if  npon  tiie  sabmisMon  of  all  the  consi- 
derations which  ought  to  be  sabmitted  to  her  in  this  court  and  the  court  of 
Common  Pleas ;  slw  says,  she  thinks  it  in  her  situation  not  fit  for  her  to 
part  with  her  property,  the  court  mast  send  the  husband  to  gaol ',  telling 
her,  she  never  ought  to  relieve  him  from  that  stete  ^  and  all  this  for  the 
benefit  of  a  person  who  cannot  have  a  specific  performance  certainly,  bat 
who  may  have  damages ;  and  who  sets  up  his  title  to  a  specific  performance 
in  opposition  to  the  policy  of  the  law.    Upon  the  first  groand,  tiierefore, 
there  is  difficnlty  enoagfa  to  make  me  pause,  before  I  should  follow  the 
cases  of  Hatt  v.  Uardf,  and  Witkere  r.Piaehard^  and  I  am  not  sure,  whe- 
ther it  is  not  proper  so  have  the  judgment  €if  tiie  House  of  Lords,  to  de- 
terauoe,  wfaidi  of  these  decisions  ought  to  bind  as.    As  to  the  expression, 
used  by  Lord  Cowpcr,  that  this  jurisdiction  is  to  be  very  sparingly  exer- 
dwd,  certainly  it  is  very  dissatisfactory  to  be  iaformed,  that  it  is,  and  it  is 
net,  to  be  done.''    Bat  his  Lordship  was  strondy  inciued  to  think,  that 
the  decree  at  the  RoUs  was  right  on  other  groandb,  which  he  stated  at  targe, 
aadcottcinded  by^diserving,  that  he  considered  hiinselfiairly  justified  ia 
feUowiBg  Lord  Alvanley,  at  least  as  lar  as  Lord  Cowpei's  pnneiple  woaM 
aithorixe  hha ;— Chat  if' the  property  of  a  married  woauu  is  to  be  afiected 
through  Ihe  covenant  of  her  hnsband,  fSke  court  ought  to  act  sparingly  upon 
that ;  and  apoa  the  whole  there  vras  reasonable  doubt  enough,  whether 
the  valuation  was  made  upon  sach  a  principle,  that  it  ought  to 

Amdf  tfaerefipfe,  hb  Lordship  affirmed  the  decree 


Sir  Jaaiea  Mansfield,  C  J.,  hi  a  late  caie  In  the  court  of  Common  Pleas,    CmerMlrmU^ 
(where  aa  aetion  was  brought  oa  a  eovcnant  by  a  hasbood,  that  he  and  his   ikmt  t^mUjf  wiU 
wife  wo«ld  kvy  a  fine,  and  he  coald  not  procure  her  concarreaee,)  said,  that  w$i  ctrnftA  km*- 
the  rnnaiiir  npon  whkh  the  action  vras  brought,  was  such  as  the  coart  of  hmmA  U  frmart 
Chncery  would  not  bow  enforce;  and,  be  added,  that  nothiog  coold  be   ari/c  U  krf 
BMre  absurd,  than  to  allow  a  HBrried  woman  to  be  conpelh-d  to  ler>  a  fiiM:  Jtiu*  J 

thiuugh  the  tear  of  her  husband  betagsued  and  thrown  into  prison,  whto  ' 


] 
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cuit  in  the  vacation,  and  the  SO/,  paid  her,  the  husband  being 
sick  in  bed ;  and  afterwards,  and  before  the  ensuing  term,  he 


ficmlf  tC  cotef I 


ObarwitUmi  i 
Mr.  RipperU 
view  of  the 
doctrine. 


the  general  principle  of  the  law  was,  that  a  married  woman  shonld  not  be 
coimpeUed  to  levy  a  fine,  Dwois  ▼.  Jwue^  1  New.  Rep.  269.    Hence  we  may 
infer,  if  this  common  law  dictum  can  be  relied  on,  (and  the  learned  jadg e 
by  whom  it  was  uttered^  wa«  very  conversant  in  the  doctrines  of  equity, 
per  Sir  T.  Plumer,  V.  C.  1  Madd.  Rep.  7.),  that  a  coart  of  equity  will  in 
general  refuse  to  compel  the  husband  to  procure  his  wife  to  join  in  levying 
Sie  fine.    A  similar  notion  seems  to  have  prevailed  in  HoweU  v.  George^ 
1  Madd.  Rep.  6,  though  with  some  reservation  as  to  the  full  admission  of 
the  rule  in  all  its  latitude.    In  that  case  the  hnsband,  (who  was  the  de- 
fendant,) conceived  himself  to  possess  an  exclusive  dominion  over  the 
estate,  when  he  entered  into  the  agreement  for  sale.    It  afterwards  turned 
out  that  he  was  only  tenant  for  life,  and  he  stated  in  his  answer,  that  bis 
wife  and  son  refused  to  Join  with  him  in  suffering  a  recovery,  so  as  to  en- 
able him  to  perform  his  agreement.    He  said,  Siat  he  was  willing  to  con- 
vey as  far  as  be  could,  and  to  compensate  the  plaintiff  for  any  injury  he 
might  have  sustained.    At  the  hearing,  it  was  contended,  that  the  de- 
fendant ought  to  be  compelled  to  procure  his  wife  and  son  to  join  with  him 
in  a  recovery  ;  or,  that  he  ought  to  acquire  a  fee  in  the  lands  in  question, 
and  convey  them  to  the  plaintiff.    "  It  was  not  much  pressed  m  argu- 
ment," observed  Sir  T.  Plumer^  in  the  course  of  his  judgment,  ^'  that  the 
husband  ought  to  be  decreed  to  procure  his  wife  and  son  to  Johi  in  a  reco- 
very.   Indeed  it  could  not  be  argued,  that  a  man  should  be  compelled  to 
use  his  marital  and  parental  authoritv  to  compel  his  wife  and  son  to  do  acu, 
which  oQgfat  only  to  be  spontaneously  done.    Those  cases  in  which  a  hus- 
band was -compelled  to  make  his  wife  concur,  had  been,  where  he  bad 
agreed  she  should  convey,  and  her  consent  might  be  supposed  to  have  been 
previously  obtained,  but  in  this  case  there  was  no  pretence  that  the  de- 
fendant agreed  that  his  wife  and  son  should  join  in  a  recovery,  and  none 
of  the  oases  had  gone  so  far  as  to  say,  that  a  father  could  be  compelled  to 
procure  his  son  to  join  in  a  recovery."    Specific  performance  of  the  agree- 
ment was  therefore  refused.    But  see  an  instance,  where  a  father  was  de- 
creed to  procure  his  son  to  join  him  in  completing  an  assurance,  which  was 
made  by  the  father  and  son,  while  the  son  was  infra  ataiew^    Anon,  t  Cb. 
Ca.  53,  cited  sopra,  in  the  first  section  of  this  note. 

From  this  review  of  the  cases  it  appears,  that  it  is  not  definitively 
settled,  whether  if  a  husband  sells  or  mortgages  his  wife's  estate,  and  cove- 
nants that  she  shall  levy  a  fine  for  further  assurance,  he  will,  in*  every 
case,  be  decreed  specifically  to  perform  his  contract.    The  cases  evidently 
lean,  and  that  very  strongly,  towards  the  side  of  the  husband ;  and  in 
Brick  V.  WheUy  (ubi  sopra)  especially,  a  decided  opinion  in  the  husband's 
lavour,  seems  to  have  oeen  pronoonced  by  the  House  of  Lords,  as  far  as 
can  be  eoUected    from    a  short  note  of  that  case  in  Lord  Hareourfs 
MS,  tables,  where  the  result  is  stated  to  be  that,  ^  no  agreement  of  the  bus- 
band  to  part  with  the  wife's  inheritance  shall  bind  tbe  wife,  or  be  carried 
into  execution."    Dom.  Proc.  9th  Febrnary,  1721.    It  is  also  observable, 
that  Lord  Redesdale,  in  Cottignm  v.  Hastier^  SSch.  Sc  Lef.  166,  declares 
tiie  broad  principle  to  be,  that  when  a  person  undertakes  to  do  a  thing 
which  he  can  himself  do,  or  has  the  means  of  making  others  do,  the  court 
will  compel  him  to  do  it,  or  procure  it  to  be  done,  unless  the  circumstances 
of  tbe  case  make  it  highly  unreasonable  to  do  so.    Lord  C.  B.  Gilbert  put 
it  doubtfully,  whether  the  court  would  make  the  decree,  if  the  bill  be 
against  the  husband  only ;  because  the  husband  would  then  compel  his  wife, 
who  ought  not,  by  law,  to  convey  bv  means  of  any  compulsion  from  her 
husband.  Lex.  Prset.  245.    We  may  lorther  add,  that  all  the  text  writers 
of  the  present  day  treat  the  rule  to  be,  that  the  court  will  in  every  case,  . 
feel  strongly  inclined  to  refuse  a  specific  performance  of  the  husband's 
agreement  that  his  wife  shall  join  him  in  eflectndiy  conveying  the  estate. 
iSee  1  Fonb.  Tr.  £q.  294,  n.  (y)  5th  edit.  Sug.  V.  &  P.  181.  6th  edit.,  and 
1  Madd.  Ch.  599. 2d  edition. 

Mr.  'Roper,  indeed,  in  his  late  excellent  work  on  the  law  of  property  as 
relating  to  hnsband  and  wife,  conceives  tlie  authorities  to  establish  tlie 
general  proposition — ^tliat  the  hnsband  will  be  bound  in  equity  to  perform 
his  covenant^  fbundcd  u^ion  a  valuable  consideration,  to  procure  his  wife  to 
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died ;  whereupon  the  wife  stopped  passing  the  fine,  and  brought 
a  writ  of  dower.  It  was  held  the  bargainee  had  no  remedy 
against  the  dowress,  because  it  was  contrary  to  a  maxim  in  law, 
that  a  feme  covert  should  be  bound  without  a  fine. 

Yet  in  a  short  note  of  the  case  of  Baker  v.  ChUd  (A%  it  is  Baker  v.  ChUd^ 
said  to  have  been  determined,  that  where  zfeme  covert,  by  *^^*' 
agreement  made  with  her  husband,  was  to  surrender  or  levy  a 
£ne,  the  court  would,  by  decree,  compel  her  to  performance 
thereof,  although  the  husband  died  before  it  was  done.    But 
Mr.  Murray  observed,   in  the  case  of  Thayer  v.  Gould  (t), 
before  the  Lord  Chancellor,  Michaelmas,  13Geo.£,  that,  upon      [  741  ] 
looking  into  the  register's  minutes,  it  appeared  the  court  made 
DO  decree  in  the  last  case,  but  that  it  was  by  consent  referred 
to  Mr.  Serjeant  Rawlinson  for  his  arbitration.---From  this  re- 
ference, however,  we  may  fairly  conclude,  that  there  were  cir- 
cumstances in  this  case  which  rendered  the  decitton  of  it 
doubtful  at  least;  as,  had  it  been  clear  that  the  court  would 
have  released  the  wife  from  the  agreement,  she  certainly  never 
would  have  submitted  to  an  arUtration  (o). 

(h)  Baker  ▼.  Child,  t  Vein.  61.  Tide  Com.  Dig.  Cha.  (2  M.  6.)  vol.  ii. 

(t)  1  £q.  Ca.  Abr.  63,  n.  (A),  [et      p.  112.  386,  8vo.  ed— £<i.] 


JMU  with  him  in  a  fine  or  other  conveyance.  "  The  principle,"  the  learned 
gentleman  observes,  **  on  which  this  rule  is  founded,  does  not  appear  harsh 
«r  ansennd?  the  husband  ought  to  know  the  state  of  his  wife's  mind  before 
he  enters  into  such  stipulations ;  and  with  the  exception,  when  it  appears 
tiiat  the  wife  wiU  not  concur,  and  the  husband  can  re-place  the  purchaser 
ia  the  same  sitaation  as  he  was  previouslv  to  the  transaction,  it  may  pro* 
bably  be  considered,  that  the  court  will  decree  a  specific  performance  bjr 
the  husband  of  his  covenant,  that  his  wife  shall  concur  with  him  in  levying 
a  fine."  1  Ron.  Bar.  &  Fem.  557.  Mr.  Roper  may  not  possibly  have  been 
apprised  of  the  recent  cases  of  Davis  v.  JcneSy  HoweU  v.  George^  and 
mck  T.  Wkdtify  at  least  they  are  not  noticed  by  him  in  the  previous 
rctriewof  the  authorities  which  he  enters  into  at  considerable  length;  and 
tills,  perhaps,  may  account  for  his  difference  of  opinion,  if,  indeed,  there 
be  any,  for  the  above  exception,  in  a  great  measure,  annuls  tue  applicability 
of  his  eeoeral  rule. 

(6)  Sir  Thomas  Sewell,  M.  R.  in  Amb.  4^.  stated  the  note  of  Baker  v.   Note  ^  Baker 
CkUd^  (ubi  supra,  in  text)   to  be  very  loose,  and  passed  it  over  with-   v.  CkUd,  too 
ont  further  observation..     It  still,   however,   continues  to    be  cited    as  looee  to  be  rs- 
aa  existing  authority,  see  Scriv.  Cop.  363.  n.  2d  edit.,  and  1  Madd.  Ch.   Uei  oa. 
399.  2d  edit.    The  analogous  case  ot  an  imperfect  fine,  by  reason  of  the 
death  of  a  tenant  in  tail  before  tlie  completion  of  the  proceedings,  (see 
Wharton  v.  Wharton,  sVem.  3.    fVeale  v.  jLotoer,  ibid.  306.  cited),  is  not 
exactly  parallel,  for  there  the  person  against  whom  the  agreement  is 
sought  to  be  performed,  has  not  individually  entered  into  a  covenant  to 
levy  a  fine,  and  he  takes  the  estate  not  as  heir  or  assignee,  on  whom  the 
ancestor's  covenant  may  be  held  binding,  but  per  formam  doni,  by  title  pa- 
nmoont  the  estate  of  his  ancestor,  whereas,  in  tlie  case  of  a  wife  cove- 
nanting with  her  husband  to  levy  a  fine,  and  refusing  after  his  deatli  to 
eomplete  the  same,  it  may  be  argued,  tliat  by  the  agreement  during  co;rer- 
tnre  her  conscience  will  be  bound ;  and,  therefore,  that  a  court  of  equity 
Trould  compel  her  to  execute  a  contract  which  she  deliberately  entered  into, 
aad  but  for  the  death  of  her  busbaud  (an  act  of  God),  she  would  volun- 
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Hvshmid  may  And  in  the  case  of  PUt  v.  HufU  (w),  where  the  wife  before 
ngnUrm^id  ^n^rriage  being  possessed  of  a  long  term  for  years^  and  A.  the 
ijM.  B.tfi  person  who  was  to  marry  her,  being  indebted  400/.  to  I.  S., 
wife.  by  agreement  of  A.  and  I.  S.,  made  a  lease  to  I.  S.  for  ten 

years  to  secure  payment  of  the  400/.,  the  lands  being  then 
valued  at  80/.  per  atmtim*  And  by  indenture,  sealed  in  pre^ 
*  sence  of  her  huibandf  assigned  the  residue  of  the  term  to 
friends  in  trust,  to  be  at  her  disposal  whether  sole  or  covert 
(but  no  other  words  to  exclude  her  husband) ;  and  she  brought 
in  money  and  other  estate  to  the  vahie  of  600/.  She  married* 
Afterwards  the  creditors  of  the  husband  obtained  judgment  in 
debt  against  him ;  and,  on  a  Jkri  facias,  the  sheriffs  sold  die 
residue  of  the  term.  Tlie  vendees  had  a  decree  against  tlie 
t  745  ]  trustees  of  the  wife  for  the  term ;  and  the  reason  given  by  the 
Lord  Chancellor  was>  because  the  Lords  in  Parliament  had  re- 
versed a  decree  obtained  by  Lady  Turner.  And  the  Chancellor 
held  it  not  fit  a  decree  should  be  one  way  in  Parliament,  and 
in  another  way  there;  but  declared  it  against  his  own  opinion. 
And  the  reporter  says,  that  the  husband,  ip  this  case,  forsook 
his  wife,  refused  reconciliation,  and  allowed  her  nothing,  &c. 
yet  decreed  ut  supra. 

In  the  last  case  it  appears,  that  Lord  Chancellor  Finch  was 
much  dissatisfied  with  the  resolution  of  the  Lords  in  Sir  Ed- 
ward  Tumet^s  case;  for  in  Vernon  it  is  said,  he ,  seemed  to 
wonder  at  that  resolution,  and  said  it  could  not  amount  to  an 
act  of  parliament  to  change  the  law ;  and  that  although,  at  first, 
there  possibly  was  no  great  reason  for  those  resolutions  diat  the 
husband  could  not  dispose  of  a  trust  for  the  wife  made  without 
his  privity  before  marriage,  yet,  the  law  being  so  settled,  people 
made  provisions  for  their  children,  according  to  what  the  law 
was  then  taken  to  be,  and  now  these  provisions  were  defeated 
by  this  new  resolution.  And  he  commended  the  saying  of 
Chief  Baron  Walker,  viz :  '^  It  is  no  matter  what  the  law  is, 
so  as  it  be  known  what  it  is.''  (m) 

(«)  S  Ch.  Ca.  73.  S.  C.  1  Vera.  18.  S  Freem.  78.  Mich.  Term,  «3  Car. «. 


Laiterdoetrins 
diMmppmeed  Gy 


Trurtiermrf 
wife  witkm 
kisband^s 
pawery  except 
uttUd  to  her 
^epm'ute  tue. 


Rep.  224.^ Yet  thU  can  scarcely  be  the  case,  as  in  Pitt  v.  Hunt,  iibi  snpra, 
tlie  same  Noble  Lord  declared  the  reversal  of  Tumet^s  aue  to  be  against  his 
own  opinion. 

(M)  Sir  Edward  Tamer'e  case  is  generally  treated  as  the  first  determin- 
ation,  establishing  the  right  of  the  husband  to  dispose  of  the  trust  term  of 
his  wife ;  but  there  is  a  prior  case  clearly  acknowledging  the  doctrine* 
namely,  that  of  BaUoek  v.  Kaigki,  1  Ch.  Ca.  265.  In  &t  case.  Sir  John 
Ruig,  for  the  plaintiff,  objected,  that  the  trust  of  a  term  limited  to  a /me 
covert  was  disposable  by  the  hosbaod,  and  that  his  alienation  was  binding 
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And  a  covenant  by  the  husband  that  he  will  convey  a  term       [  746  ] 
belonging  to  his  wife,  is  such  a  disposition  thereof  as  will  bind  J^^^^*^. 
ber  in  equity.    Thus  where  A.,  being  a  femt  sole  possessed  of  vey  trif«>  term 
a  long  term  of  years,  married  with  R.,  who  having  occasion  for  ^.^^^^T 
waeoej,  borrowed  it  of  C,  who  was  an  under-lessee   of  his 
wife  (p),  and  covenanted  that  he  would  grant  him  another  lease 
of  the  premises,  to  commence  after  the  expiration  of  the  sub- 
sisdng  term,   and  to  continue  during  the  time  he  had  any 
right.  Sec.  and  died  Jbefore  he  had  made  such  lease.    After- 
wards a  question  arose  between  an  assignee  of  all  C.'s  interest 
and  A.,  who  survived  her  husband,  whether  the  property  was 
changed  by  this  covenant  i  On  the  side  of  the  wife  it  was  con- 
tended, that  the  covenant  was  only  a  bare  agreement  between 
the  parties,  and  rested  in  covenant,  which  could  only  charge 
the  executors  and  administrators  of  the  covenantor,  and  that 
she  claimed  in  neither  of  those  capacities,  but  by  virtue  of  that 
nght  which  she  had  paramount  to  that  of  her  husband ;  but  on         * 
the  odier  side  it  was  insisted,  that  the  covenant  was  a  good 
disposition  of  this  term  in  equity,  and  that  it  was  not  prayed 
that  the  wife  should  be  obliged  to  carry  it  into  execution,  but      [  747  ] 
that  the  court  would  declare  it  to  be  a  good  disposition  of  the 

{0)  Stetd  V.  Cngk^  9  Mod.  42. 


4»  the  wifey  for  that  the  trust  of  a  term  was  of  the  same  oatare  as  the 

tena  itself,  et  per  Lord  Keeper,  **  I  should  not  doubt  if  a  feme  have  the 

traftt  of  a  term  for  yean,  ana  marrieth,  bnt  to  decree  it  to  the  alienee  of 

titt  husband,  (sed  quaere  [by  the  reporter]  if  to  the  alienee ;  bnt  it  seems 

it  most  be  to  execute  the  decree  to  the  husband,  and  then  the  husband 

nay  alien;  but  the  Lord  Keeper  said  aa  before.^   When  a  term  is  settled 

im  the  maintenance  and  jointure  -of  the  wife,  tlie  husband  shall  bind  the 

wife  by  his  alienation."    In  Saunden  t.  Page,  S  Ch.  Kep.  2?3,  Sir  Edward 

Tunei**  ease  was  eited  and  approved ;  and  notwithstanding  Lord  Alvanley's 

doabt  in  Mmcaiday  ▼.  PAUZt^,  4  Ves«  19,  whether  the  husband  can  assign  the 

wife's  interest  without  valuable  consideration,  it  seems  to  be  now  generally 

naderstood  as  settled  law,  that  a  trust  term  of  the  wife  will  be  wholly  under 

the  hosband's  power.    See  1  Kop.  Bar.  &  Fem.  174.  1  Pres.  Abs.  344.  and 

3  Tbos.  Co.  Litt.  306.  Cham,  on  Lea,  350.  infra,  797.  et  seq.,  and  Packer 

V.  Wmdkam^  Pr.  Ch.  41 9^  where  it  was  said  by  Lord  Chancellor  Cowper, 

that  the  bond,  Ac  was  a  chose  in  action,  and  not  assignable  at  law,  bnt  a 

Xftm  for  years  was  only  a  chattel  real,  wlUch  the  husband  might  assign  by  law 

without  his  wife,  and  so  he  might  the  fnuf  </  muk  a  iermy  and  consequently 

the  money  secured  by  it.— There  is,  however,  this  distinction,  which  was 

talLen  and  acknowledged  both  in  Sir  Edward  Tamer's  ease  and  in  Bulioek  v« 

Kwigktf  nbi  supra,  that  if  a  term  be  assigned  in  trust  for  the  feme  before 

Biarriage,  with  the  prwDitff  and  eaasent  ef  hxr  intended  husbandj  there  the  hus- 

btod  cannot  intermeddle  or  dispose  of  the  term.    If,  therefore,  a  term  be 

settled  by  the  husband  on  trusts  for  the  separate  use  of  his  intended  wife, 

BO  other  mode  of  mortgaging  or  assigning  the  term  will  be  effectual  than  a 

fne  ear  eoneesserunt,  in  which  the  wite  concurs.    But  the  term  thus  settled 

npon  trusts  for  the  separate  use  of  the  wife  must,  to  be  exempt  from  the  " 

hosbaod's  contronl  after  marriage,  proceed  from  the  husband  himself,  or 

be  fettled  with  his  privity  before  marriage,  as  will  appear  by  the  case  of 

fader  v.  Sampte,  cited  by  the  learned  autlior,  postea,  751. 
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Tnst  qf  term 
antitrust  qfrno* 
ney  raiseable  by 
term^  equally 
within  hut- 
batuPs  power » 


[748  ] 


Huebemd  no 
power  over 
wift^e  trust  <tf 
term^  created 
vith  his  pri- 
vity. 


term  in  equity.  And  so  it  was  decreed  to  be,  because  the 
husband  had  a  power  to  dispose  of  it;  and  the  covenant  was 
such  a  lien  as  bound  the  right,  in  whose  hands  soever  it 
went  (N). 

And  there  seems  to  be  no  difference  in  this  respect  between 
the  case  of  a  term  for  years  in  trust  for  a  woman,  and  a  tenn 
for  years  in  trust  to  raise  money  for  the  benefit  of  a  woman 
created  before  marriage.  Thus  where  A.  made  a  settlement^ 
whereby  he  created  a  term  for  years  in  trust  to  raise  4iOO/.  a  piece 
for  his  two  daughters  (p) ;  one  of  them  married  B.,  and  he  and 
his  wife  brought  a  bill,  and  had  a  decree  to  have  the  400/.  raised 
and  paid.  But  before  it  was  raised,  B.  assigned  the  benefit  of 
this  decree  in  trust  for  the  payment  of  his  debts,  and  made  him 
executor  and  died,  leaving  his  wife  and  a  child  unprovided.  The 
creditors  filed  a  bill  to  have  the  benefit  of  this  assignment ;  and 
though  it  was  insisted,  on  the  behalf  of  the  wife,  that  there  was 
a  difference  between  a  term  in  trust  to  raise  a  sum  of  money 
for  a  woman,  and  a  trust  of  the  term  itself  far  a  woman ;  yet 
the  Master  of  the  Rolls  held  that  this  was  a  term  for  years,  and 
not  a  mm  of  money ^  and  therefore  not  to  be  disdnguished  from 
Sir  Edward  Turner's  case.  And  he  said  he  must  decree  it 
(though  against  his  conscience),  that  diere  might  be  an  uni- 
formity of  judgments. 

So  money  secured  to  a  woman  on  mortgage  of  a  term  for 
years,  or  raised  by  sale  of  the  wife's  term  in  trustees,  becomes, 
on  payment,  the  husband's  (f). 

But  it  is  said  to  have  been  agreed  in  Sir  Edward  Tumer*s 
case  (r),  that  where  a  term  is  assigned  in  trust  for  a  feme  covert 
by  the  privity  and  consent  of  her  husband,  there,  without  doubt, 
the  husband  cannot  intermeddle  or  dispose  of  it.  Accordingly, 
where  Bfeme  sole,  being  possessed  of  a  brewhouse  for  a  term 
of  years  (s),  mortgaged  it,  and  afterwards,  a  day  or  two  before 
her  marriage,  with  the  privity  of  her  intended  husband,  as  ap- 


{p)  WaW«r  V, Saunders,  1  Eq.  Ca. 
Abr.  58.  et  vide  S.  L.  Gilb.  £q.  Ca. 
102. 

(q)  Hob.  3.  March.  54. 55.  Parker 
▼.  IVyndhamy  Oilb.  Rep.  £q.  98, 103. 


[S,  C.  Pre.  Ch.  419,  and  po$tea,771. 

(r)  1  Vcm.  7.   M  Ch.  Ca.  266. 

(f)  Draper's  case,  2  Freem.  29. 
Sed  vide  contra,  l  Rol.  Abr«  343. 
F.  5.  7. 


Agreement  by 
tenant  for  l^e 
to  grunt  leasey 
binding  on  re- 
nutinder-man, 
when. 


<N)  Sec  also  for  similar  law,  Bates  y.Danby,  postea,  797,  and  Shmnon  ▼. 
Bradihaw,  1  Sch.  &  Lef.  52,  where  it  was  decided,  that  although  a  tenant 
for  life,  with  a  leasing  power,  do  not  actually  grant  a  lease,  yet  if  he  enter 
into  an  agreement  to  do  so,  it  will  bind  the  person  in  remainder.  On  the 
same  principle,  it  is  presumed  the  case  of  St,  Paul  v.  Dudlty.  15  Vcs.  167, 
173,  was  decided. 
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peared  by  bis  being  a  witoess  to  the  deed,  made  an  assignment  [  749  1 
of  her  interest  to  trustees,  in  trust  for  herself  for  life,  and  t|)en 
for  her  son  bj  a  former  husband  ;  and  afterwards  married|  and 
her  husband  took  an  assignment  from  the  mortgagee,  and  then 
surrendered  his  lease  to  the  reversioner,  and  took  a  new  lease 
for  the  same  term,  and  died.  The  question  was^  whether  the 
husband,  in  this  case,  had  power  to  dispose  of  the  interest  of  the 
wife  in  this  term  for  years,  it  being  settled  yvith  the  husband's 
privity  ?  And  it  was  held  clearly  per  curiam,  and  admitted  by. 
both  parties,  that  if  ^feme  covert,  with  the  privity  of  the  hus- 
band before  marriage,  doth  convey  a  term  for  years  in  trust  for 
herself,  that  is  clearly  out  of  the  husband's  power,  and  he  can 
neither  dispose  of  nor  release  the  interest  of  his  wife ;  and 
if  die  wife  should  join  in  the  grant,  it  would  not  mend  the 
case. 

We  may  observe,  that  in  the  last  case  the  husband  was  a  wit*  He  mutt  be 
iies9  to  the  deed ;  and  the  Lord  Chancellor,  in  the  case  of  Pitt  v.  ^/*  ^^'^' 
Hunt,  seemed  to  think  it  necessary  that  the  husband  should  be 
a  party  to  the  deed ;  for  his  Lordship,  reprobating  die  resolution 
ID  Sir  Edward  Turner's  case,  said  he  thought  from  thenceforth      [  750  ] 
it  would  not  serve  turn  to  have  the  husband's  consent  or  privity 
to  an  assignment  of  a  term  in  trust,  unless  he  was  likewise 
made  a  party  to  the  assignment. 

And  in  Draper^e  case  the  court  seemed  to  incline  to  the  Secret  aesigw 
opiaioD,  that  if  a  feme  doth  secretly,  without  the  knowledge  of  by  wife  on  eve 
her  husband,  before  marriage,  convey  a  term  for  years  in  trust  y*^*"*^** 
for  herself,  diat  this  shall  be  in  the  power  of  her  husband,  so  ee^f,  vtrid 

against  hu3' 
—  band{o), 

(0)  In  Howard  ▼.  Hooker^  f  Ch.  Rep.  84,  a  widow,  in  contemplation  of   Dispontim  by 
a  second  marriage,  made  a  deed  of  her  former  husband's  estate  (to  which    w{fe  before 
she  was  entitled  under  a  settlement  thereof  for  her  benefit),  and  married,    marriage  ^  her 
^thout  informing  her  second  husband  of  the  disposition  she  had  made  of  estate  without 
^  property.   The  husband  filed  a  bill  to  have  this  deed  set  aside  as  a  frand    hu9hand*s  prt- 
vpon  bun,  and  it  was  decreed  that  the  deed  should  be  absolutely  set   vity,  a  fraud 
^de,  and  no  use  made  of  it  either  against  the  said  second  husband,  or   on  him,  and 
uy  claiming  under  him.— That  a  secret  conveyance  by  a  feme  sole  of  void. 
her  property  to  a  stranger,  on  the  eve  of  marriage,  withont  the  know- 
ledge of  her  intended  husband,  will    be  deemed  a  fraud,  see  Lance  v. 
yormu,  2Ch.  Rep.  41.  79,  2d  edition.    Blanchett  v.  Foster,   2  Yes.  264. 
Cfftoa  ▼.  King,  2  P.  Wms.  360.    Poulson  v.  mUingtont  ibid.  535.  Carleton 
y.  thrsety  2  Vern.  17.  Ball  ▼.  Monigomet^,  2  Ves.  jun.  191. 194.  S,  C.  4  Bro. 
^'  C.  339,  and  postea,  782.    But  though  if  a  woman,  on  the  eve  of  marriage 
•ecretiy  convey  her  property,  without  the  privity  of  her  intended  husband, 
it  will  be  considered  as  a  fraud ;  yet,  in  a  case  where  the  deed  had  been 
nade  in  contemplation  of  a  marriage  with  another  person,  and  with  the 
ci^nsent  of  that  person,  it  was  held  to  be  unimpeachable.  Strathnore  v. 
Bowet,  2  Bro.  C.  C.  345 ;  decree  affirmed  in  the  House  of  Lords,  3d  March, 
1789,  5.  C.  1  Ves.  jnn.  28,  contra  Edmonds  v.  Daiaifi^fon,  mentioned  in 

^leton  V.  Earl  of  Dorset,  2  Vern.  17.    The  intended  husband's  interest  in  J 

Us  wife's  property  before  marriage,  is  founded  upon  the  good  faith  which  \ 

ooght  to  subsist  inviolable  in  relation  to  so  solemn  a  contract  as  th^t  of 
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[751] 


he  may  either  grant  or  release  the  estate  of  the  wife  {t).  And 
though  the  estate  at  law  was  wholly  in  the  mortgagee,  and  the 
wife  conveyed  nothing  bat  an  equity  in  trust;  yet,  when  the 
mor^gee  assigned  over  to  the  husband,  the  husband  had  it 
under  the  same  equity  as  the  mortgagee  had,  and  was  just  in 
his  place,  and  no  act  of  the  husband  could  bar  the  trustees  for 
the  wife  and  her  children  of  their  equity.  And  it  was  decreed, 
that  this  new  lease  should  be  assigned  over  to  the  wife  or  her 
trustees,  paying  to  the  executor  of  the  husband  the  mor^^age- 
money. 

fiut  if  a  term  be  assigned  by  the  husband  after  marriage  to 
trustees,  in  trust  for  the  wife,  this  is  voluntary,  and  fraudulent 
i^nst  purchasers  (u). 


(0  Et  Tide  4  yen.  joo.  194. 
(m)  1  Ch.  Ca.  SS5.     Wik€*» 


Luie,  54,55.  [A  C.  Jenk.  190. 
9S.  Hard.  466.— >£(<.] 


Jtdaided  ih»- 
baadMhMOdbe 
party  tOy  •r 
kave  notice  9/ 


marriage.  ^  In  strictness,'*  says  Mr.  Roper,  *'  tlie  husband  can  have  no 
right  to  any  of  his  wife's  property  previonsly  to  the  solemnitation  of  the 
marriage.  Before  marriage,  therefore,  the  wife  is  at  liberty  to  settle  or 
dispose  of  her  fortune  as  she  pleases,  provided  it  be  done  with  no  improper 
motive,  nor  to  deceive  the  person  who  is  then  addressitic  her,  vrith  a  view 
to  their  union.  Bat  deception  wiU  be  inferred,  if  alter  the  coounencement 
of  the  treaty  for  marriage,  the  wife  shoold  attempt  to  make  any  disposition 
of  her  property  vrithont  ner  intended  husband's  knowledge  or  concurrence. 
The  iiyary  he  would  sustain,  if  such  a  transaction  were  to  be  sanctioned, 
is  obvious ;  for  since  the  wife's  apparent  fortune,  in  addition  to  his  own, 
may  be  a  weighty  consideration  and  inducement  for  entering  into  the  con- 
tract, the  happiness  of  both  might  be  endangered,  if,  after  the  treaty 
began  under  such  calculations  and  persuasions,  the  wife  should  be  enabled, 
prior  to  the  marriage,  to  disappoint  them  by  disposing  of  or  abridging  her 
interest  in  the  property  that  belonged  to  her.  It  is  presumed,  therefore, 
that  without  the  consent  of  the  intended  husband,  the  law  will  not  permit 
any  disposition  of  the  wife's  fortune  to  be  made  before  the  marriase  then  in 
contemplation ;  and  that  under  no  circumstances  after  a  treaty  tor  a  mar- 
riage has  commenced,  will  any  such  voluntary  disposition  of  her  property 
be  binding  npou  her  subsequent  husband.  In  the  absence  of  other  instances 
of  fraud,  the  time  when  the  disposition  or  settlement  was  made  must  de- 
cide its  validity,  and  attention  totliis  circumstance  will,  as  it  is  presumed^ 
reconcile  the  principal  cases."  See  1  Rop.  Bar.  &  Fem.  160.  In  the 
Coim/eff  ^  Strathmare  v.  Boires,  nbi  supra.  Lord  Thnriow  expressed  the  rule 
in  these  words,  "**  A  conveyance  by  a  wife,  whatsoever  may  be  the  circum- 
stances, even  a  moment  before  the  marriue,  is  primit  facte  good,  and  be- 
comes bad  only  upon  the  imputation  of  fraud.  If  a  woman,  during  the 
course  of  a  treaty  of  marriage  with  her,  make,  vrithont  notice  to  the  in- 
tended husband,  a  conveyance  of  any  part  of  her  property,  I  should  set  it 
aside,  (though  good  prmA  facie)  because  affected  with  that  framd."  £t 
vide  further,  Ath.  Set  330. 

From  this  note  we  see  the  necessity  of  making  the  intended  husband  a 
party  to  the  marriage  settlement,  when  the  vrife's  property  is  the  subject  of 
limitation ;  and  this  should  never  be  omitted,  or  at  least  it  should  never  be 
omitted  to  give  the  intended  husband  notice  of  the  settlement  before  the 
solemnization  of  the  marriage.  See  BUftk'e  cote,  t  Freem.  97,  and  Nap- 
etead  V.  SearUj  1  Atk.  264.  And  where  he  is  aptually  a  party  to  audi  set- 
tlement, a  court  of  equity  wlU  not  avoid  it,  although  he  may  have  been  an 
vrfant  at  the  time  it  was  made.    Stocomke  v.  Gktbby  i  Bro.  C  C.  545. 
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And  it  seons  that  an  asngnment  of  a  term^  held  in  trust  for  Term  nuigwed 
a  feme  covert  by  her  husband,  to  a  porchaser  for  a  valuable  ^^d^nut' 
coDsideration^.will  be  binding  upon  her  and  her  trustee,  and  for  widau/s  te- 
tint  such  assignee  is  entitled  to  a  decree  for  an  assignnient  of  signee  ^  ie- 
the  Iqral  estate  to  him,  and  that  without  making  any  settle^  ^^rti- 
meat  on  the  wife.    Thus  where  A.,  the  first  husband  of  B»,  n^vmeni  ^ 
being  possessed  for  the  residue  of  a  term  of  thirty-one  years  (jr),  '^«*^'*'*  Cp> 
conveyed  it  over  to  trustees  for  the  separate  use  and  benefit  of 
his  wife^  and  she  married  C,  a  second  husband,  who  first  mort- 
gaged the  term  to  D.,  and  then  sold  it  to  £•    A  bill  was  filed 
against  the  wife  and  her  trustees  to  compel  tkem  to  assign  over 
4he  legal  estate,  and  so  it  was  decreed;  for  it  was  said,  as  the 
husband  may  dispose  of  a  term  for  years,  where  the  legal  estate 
was  in  his  wife,  so  he  may  of  the  trust  of  a  term,  without  the 
wife  or  the  trustees  joining.    It  was  objected,  that  the  husband,      [  752  ] 
in  this  cas^  had  made  no  settlement  or  provision  for  the  wife ; 
and  that  if  he  was  plaintiff,  the  court  would  not  decree  the 
trostees  to  assign  to  him,  without  making  some  settlement  on 
the  wife;  and.  the  plaintiff  who  derived  under  the  husband, 
could  not  il)e  in  -a  better  condition — 9ed  non  allocatur^ 

And  the  latter  objection  seems,  in  the  case  of  Pitt  v.  Hunt  (y ), 
to  have  been  considered  as  entitled  to  no  weight  in  such  case^ 
even  in  respect  of  general  creditors  claiming  such  term. 

(jr)  Tudw  v.  Saimpu,  2  Vera.  $70.      Abr.  58.  [S.  C.  sapn,  74f  •— JSd.] 
£t  Yide  W^Uer  v.  Smmdenj  1  £q.  Ca.         (y)  Vide  supra,  744,  5. 


(P)  See  supra,  p.  743.  745,  tii  notU.  The  point,  whether  the  equity  of  What  efitttie$ 
the  wife  ean  oe  barred,  or  .anected  by  the  husband  s  assignment  for  a  vain-  cf  teift  Amj*  , 
able  consideration,  was  once  much  qtestioned,  but  Lord  Northington,  in  handnunjiQB* 
%diabury  v.  Newton^  1  Eden  370,  beld,  she  was  entitled  to  a  provision  in  agn, 
ncfa  case ;  and  Sir  Lloyd  Kenyon.  M.  R.  said,  the  more  he  thought  upon 
llie  subject,  the  more  he  was  satisfied  that  such  an  assignee  must  be  subject 
to  the  same  equity.  Roberts  ▼.  Rt^fertSy  %  Cox  4S2.  Lord  Al?anley  ad- 
mitted, tliat  Lords  Hardwicke  and  Thurlow  intimated  difficulties,  whether 
an  asngnment  for  a  valuable  consideration  might  not  support  the  richt  of 
the  assignee,  or  at  least  evade  this  equity ;  but  he  observed,  ^  I  have 
looked  into  almost  every  case,  and  have  never  seen  it  determined  that  any 
aach  equity  does  exist  in  favour  of  the  assignee."  IMte  v.  Bere^erdf  3  Ves. 
511,  51S,  and  see  Pryor  ▼.  HiU,  4Bro.  C.  C.  139.  Pope  v.  Craskamy  ibid. 
5f6.  WerraU  ▼.  Martar^  1  Cox  158,  and  Buehntm  v.  PeU,  1  P.  Wms.  459,  n. 
)Kr  WiUiam  Grant  seems  to  have  thought  there  were  some  cases  very  dif« 
ficnlt  to  reconcile  with  Lord  AWaiiley's  proposition,  for  that  there  was 
liardly  any  other  ground  upon  which  Lord  Hardwicl^e  proceeded  in  some 
ef  the  cases.  In  Uie  instance  before  his  Honour,  an  assignment  by  a  hus« 
baud  o(  dividends  of  stock,  in  richt  of  his  wife,  Tb  the  amount  of  100/. 
arjear,  out  of  2602.  per  aim,  was  lidd  ffood,  though  a  doubt  was  expressed, 
what  would  have  been  the  effect,  if  the  whole  of  the  stock  had  been 
assigned.  Wright  v.  Morley,  11  Ves.  12,  and  see  for  Lord  Hard  wife's  cases. 
Grey  T.  KnUishf  1  Atk.  380.  S.  C.  t  Dick.  494,  and  postea,  7^.  Batet  v. 
JktMby,  3  Atk.  S08|  and  see  also  Carteret  v.  Paecaif  3  P.  Wms.  199,  before 
Xxvd  King. 

VOL.  II.  L 
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Mmrif^e  ^         Although,  iduripg  covertttue,  any  «lieDatioii  of  the  wife's  estate 

99idl^^u^^     of  inherUaaee,  either  by  the  viCe  ahmey  or  b;  the  husband  wi 

^tid*€deaik^     Wife,  witbcRit  a  fine  levied  thereof,  be  void  after  bis  death;  jtt 

Mmimqmnt4ut$  a  Wife  majy  by  any  acts  done  by  her  which  amoont  in  law  to  « 

4if  wid^.        ^i^g^  grand  9r  a  ret^xecutionf  give  it  a  validity.    Thus  wbere  a 

^nortgage,  is  the  fona  of  a  lease^  had  been  granted  of  a  feme 

cqveri'B  estate  by  the  hnsbaod  ami  wih  (z),  and  after  the  hii»- 

[  753  ]     band's  deaA,  the  deed  being  in  the  hands  of  the  mor^ageey 

the  wife  had  dirpcted  llie  tenants  in  possession  to  attorn  to  the 

mortgagee,  had  settled  with  him  for  the  balance  of  die  reot^ 

styling  Urn  aaDrifagee,  and  had  not  questioned  his  possession 

for  a  number  of  years ;  the  Court  of  King's  Bench  were  all  of 

opinion,  that  the  conveyance  in  this  case,  though  in  the  form 

of  a  lease,  was  in  substance  a  mortgage;  and  not  being  within 

Ae  reason  for  which  leases  by  a  feme  woerl  were  held  to  be 

only  voidable,  was  absolutely  void  on   the  death  of  the  hus^ 

band ;  but  that  the  acts  doue  by  the  widoiy,  the  deed  b^g  in 

the .  possession  of  the '  mortgagee,  were  tantamount  to  a  re»- 

deltvery,  which,  without  a  re-eiecution,  was  equivalent  to  a  new 

grant  (q). 


(z)  GoodTight  V.  StratKan,  1  Doug. 
Rep.  5S,  n.  (17).  S,  C.  Cowp.  SOI. 
et  vide  Doe  v.  9V^kr,  7  T.  B.  478, 
Perk.  Bee.  154.  Dry  butter  v.  Bartho- 


hnneWf  9  P.  Wms.  1S7,  supra,  73$^ 
Et' vide  iCh.  Ca.  255.  Archer  r. 
Pitpe,  %  Ve«.  523.  Dyer  91^,  pK  |9, 
contra  as  to  a  lease. 


Goodrigki  ▼. 
Stmthan  and 
Drytnttter  v. 
Bartholomew 
eompared  and 
dhtinguiMhed. 


(Q)  This  judffmeDt  is  said  to  be  founded  on  Co.  Litt.  36  a.  2  Roll's.  Abr. 
and  Perkins.  See  1  Yes.  jun.  31.  The  following  passage  from  Perkins, 
sect.  154,  was  cited  by  Lord  Mansfield  :~^**  If  a  married  woman  deliver  a 
bond  unto  me,  or  other  writing,  as  her  deed,  this  delivery  is  merely  vo|d  ; 
and  therefore,  if  after  the  deatli  of  her  husband,  she  being  sole,  deliver  the 
same  deed  again  unto  me  as  her  deed,  the  second  delivery  is  good  and 
effectaal."-^he  simple  question  then  was,  whether  the  acts  done  amounted 
to  a  second  delivery  of  the  mortgage  deed  ?  It  appeared  in  evidence  that 
after  the  death  of  tlie  husband,  Sie  wife,  by  three  different  papers  under 
her  hand,  imd  acknowledged  the  mortgage,  which  papers  were  exhibite4 
in  court,  and  much  relied  on  as  a  conflrmaion  of  the  deed  in  question. 
"  Delivery,"  remarked  the  Noble  Lord,  who  pronounced  tbe  unanimous 
opinion  of  the  court,  "  is  a  matter  in  pais  only.  The  mortgage  deed  is  in 
the  hands  of  the  mortgagee :  the  wife,  after  the  death  of  her  husband,  tlie 
mortgagor,  surrenders  possession,  under  her  own  hand,  to  Saunders  and 
Smith,  the  executors  of  the  mortgagee,  and  orders  the  tenants  to  attorn  to 
them  as  executors  of  the  mortgagee  in  terms."  TAm,  Lord  Mansfield 
thonglit,  was  a  clear  acknowledgment  by  the  wife,  that  the  deed  was  her's» 
and  that  she  was  content  the  defendants  sliould  enjoy  according  to  tbe 
terms  of  the  deed.  Therefore,  added  his  Lordship,  *<  we  are  all  of  opi- 
nion for  tbe  defendants,  that  these  facts  were  a  confirmation  of  the  mort- 
Sage,  upon  the  ground  of  their  being  equivalent  to  a  re-de|ivery  of  the 
ced.^^The  obvious  objection  to  this  judgment  is,  that  it  appears  to  be  in 
direct  opposition  to  the  well  known  nile  of  law  that  a  deed,  which  is  yoi^ 
(as  distinguished  from  a  voidable  deed  merely)  cannot  be  made  sood  by  Qon- 
firmation,  and  here  the  Court  of  King's  Bench  first  declares  the  mortgage 
to  be  void)  and  then  bpids  it  confirmed  by  re-delivery.  Lor^  Hardwicke 
has  said,  that  if  an  obligation  be  void  at.  law,  no  new  agreement  cap  mak^ 
it  better  -,  the  original  corruption  will  affect  it  throughout,    Chesterfield  v. 
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If  «  feme  e&vert  join  in  levjiug  a  fine  to  secure  a  mortgage/  Wife*9  estate  • 
•her  estate,  which  mortgage  afterwards  becomes  forfeited;  jineflSsbafSL 


Jmme»y  1  A^k.  S54.  And  it  is  obsertable,  that  in  the  prior  case  of  Drybutter, 
V.  Burth^tomew^  9  P.  Wms.  i$7.  S.  C.  antea,  705,  of  this  edition,  in  the 
text,  receipt  of  profits  and  payment  of  interest  by  the  widow,  were  not 
allowed  to  confirm  the  title  of  the  mortgagee.  By  reference  to  that  case 
we  find,  that  the  husband,  in  right  of  his  wife,  was  seised  in  fee  of  a  share 
of  tiia  New  River  Water,  and  tiicy  joined  in  a  mortgage  for  1000  years,  by 
deed  without  fine,  reserving  a  pepper-corn  rent.  The  husband  died,  and 
then  the  widow  received  the  profits,  and  paid  the  interest.  The  mortgagee 
filed  a  byft  to  foreeiose,  and  insisted  that  payment  of  interest  by  the  widow 
confirmed  the  lease.  But  the  Master  or  the  Rolls  dismissed  the  bill,  ad- 
sittioKy  that  if  a  rant  had  betn  reserved,  the  acceptance  of  it  would  iiave 
confirmed  the  lease.  Between  these  cases  this  shade  of  difference  may  be 
drawn,  Uiat  ia  Goodright  v.  ^ruthan,  the  lease,  during  coverture,  was  de- 
livered as  an  esctow,  or  rather  that  it  was  merely  prepared  during  cover- 
ture, and  duly  executed  by  the  wife,  when  sole ;  wliereas  in  Drybutter  v. 
Barikattmuw^  it  did  not  strike  the  c^urt  that  there  were  aufiSfeient  acts  after 
narriage  to  warrant  it  in  saying  tliat  the  lease  knd.been  virtually  re-deliver- 
ed,  but  if  acceptance  of  rent  be  equivalent  to  a  re-delivery  of  the  deed, 
oertaioljr  payment  of  iatarest  must  be  taken  to  be  equivalent  to  a  re-delivery 
also. 

The  court,  it  is  submitted,  has  eonaiderably  embarrassed  the  doctrine  by  Betag'  ewUra* 
pUcing  tile  case  cited  in  the  text  on  a  wrong  gronnd.  Instead  of  declaring  dietoryy  which 
the  deed  void,  which  it  certainly  was  not,  it  might  have  said,  that  it  was  to  be  fitferredf 
voidable  only,  and  that  the  facts  proved,  amounted  to  a  confirmation. 
Delivery  is  of  tlie  essence  of  a  deed,  and  if  that  conld  be  proved  aliundi,  a 
wide  door  woald  be  open  to  fraud  and  perjury.  The  cases  of  Drybutter  v. 
BartkelomeWf  and  Goodright  v.  Strathauy  are  clearly  contradictory  autho-i 
rities.  The  question  then  arises,  which  is  bow  to  be  considered  tlie  binding 
adjudication.  It  is  ao  reconciliation  to  say  that  one  case  was  decided  at 
law,  and  the  other  in  equity,  for  then  the  parties  may  sue  at  law  or  in 
equity,  as  their  wishes  preponderate.  This  aaestion  will  be  best  answered 
by  adverting  to  the  distinctions  taken  in  the  tMoks  between  void  and  void- 
able leases ;  and  as  a  preliminary  and  leading  remark,  it  should  be  kept 
in  Ticw  that  void  leases  do  not  admit  of  confirmation.  1  Pres.  Abs.  3d7. 
Leases  by  hatbands  and  wives  are  of  two  kinds,  the  first,  those  which  are 
made  at  coimnon  law,  and  the  second,  those  which  are  made  under  the 
statute  52  Hen.  8.  c.  X8.  The  former  species  of  lease  is  the  snbject  to 
ipdiich  oar  pieseot  observatiOBS  will  be  confined. 

Leases  by  parol  of  the  wife's  freehold  estate,  made  bv  the  husband,  are    Vaidmid  aoid- 
leases  at  coounon  law,  and  are  good  only  during  the  life  of  the  hasband  ;   aUe  leaoeo  dk* 
and  after  his  death,  they  are  void  ab  tattto,  against  the  wife,  and  tliose   tingui^ied. 
claiBuag  under   her.     fFolsoU  t.  Heath,  Cro.  Eliz;  d56.    To  make  these 
leases  capable  of  endiving  beyond  the  coverture,  or  the  life  of  the  husband, 
tiiey  must  be  in  writing,  and  tlien  they  are  voidable  only  against  the  wife  . 
aad  her  heirs.    Bac.  Abr.  tit.  Lease,  (C).    The  reservation  of  rent,  or  the 
caocarrance  of  the  vrile  during  the  coverture,  will  be  immaterial  so  long  as* 
it  reauuBS  at  the  coaunon  law,  for,  as  she  has  no  present  right  to  contract 
it  cannot  deprive  her  of  what  she  does  not  possess ;  and  it  has  no  tendency 
ao  bar  ber  or  a  right,  which  may  accrue  to  her  in  case  riie  survives  her 
bnsband.    If  the  lease  be  made  by  indenture,  or  deed  poll,  the  law  will 
allow  her  to  affirm  ar  avoid  it,  as  she  finds  it  most  subservirnt  to  her  own 
iatcffest;  if  she  choose  to  avoid  it,  it  will  be  absolutely  void,  so  that  she  may 
plead  **  flsn  demisU/'  because  no  iaterest  passed  from  her,  and  the  lessee 
will  be  ia  aierely  by  her  husband's  contract.    The  same  power  of  election 
will  descend  to  ber  heir  or  issue  by  a  former  marriage,  as  matter  of  privity ; 
bat  if  tbe  hasband  be  entitled  to  be  tenant  by  the  curtesy,  the  issue  cannot 
•void  it  dnriog  the  Ufe-Ume  of  the  husband.    Bro.  tit.  Accept,  6, 10,  tit.' 
Xsess,  S4.   Jsrdaa  v.  tVUkee,  Cro.  Jac.  S8«.    S  Aoder.  42.    Co.  Litt.  45  b. 
Plow.  157.  Jackoon  ▼.  illordattal,  Cro.  l^z.  lit.  Hutt.  10<.    So  if  the  wife 

join  is  such  le^ie  for  years  by  iadcntaie,  if  the  saoM  be  not  made  pur«  a 

saaoit  to  the  stat.  SiHeo. 8.  c.  ^,  she  will  be  at    liberty,    after    her'  i 

bosband's  death,  either  to  affirm  it  by  acceptance  of  rent,  or  to  dissent  to 
or  oiwoid  it,  by  bringiaf  an  action  of  trespass  against  the  tenants  in  the  same  * 
as  if  she  lad  been  no  party  thereto ;  for  her  joining  daring  the  cover- 
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(tf  monepy  she  will  not  only  be  liable  to  the  payment  of  the  original  sum 

ntate  UabU  to  borrowed,  but  if  part  of  that  sum  be  paid  oflF,  and  then  a 

nice  MCM  OOT* 

rawed  (zz).  sum  taken  up,  that  debt  will  also  attach  upon  the  estate. 


(23)  YSo  if  Uie  whole  money  were 
paid  on  by  the  husband,  and  after- 
wards anodier  sum  of  eqnal  amount 
borrowed  and  charged  on  the  wife's 
estate  by  the  husband  alone,  snch 
charge,  it  is  apprehended,  would  be 
binduig  on  the  wife,  without  her 


concurrence ;  and  see  Attieif  t.  Torn* 
kervUkf  cited  infra,  p.  755-6.  Heacey 
it  should  seem  that  the  concurrenoe 
of  the  wife  in  an  assignment  of  the 
mortgage,  with  whicb  by  fine  she 
has  incumbered  her  estate,  will  not 
be  necessary.— £d.] 


Leau  by  tauaU 
for  life  void  aJt 
kudetUh. 


RMBone  for 
nqiporting  case 
imtegU. 


J>€eree  in  Dry* 
kuiter  y,  Bar- 
tholomew 
doubted* 


tare,  when  she  was  not  stit  jurtf,  but  under  the  power  of  her  hnsband,  will 
not  bind  her  after  his  death ;  IViUon  v.  Rickey  Yelv.  1,  et  vide  Roll's  Abr. 
350.  Cro.  Jac.  563.  617.  Cro.Car.  165.  Cro.  Ellz.769.  It  is  also  a  principle 
nniversally  acknowledged,  that  acceptance  of  rent  by  the  widow  will  affirm 
a  voidable  lease,  see  Bac.  Abr.  tit.  Lease^  (C),  and  that  a  feme  coYert, 
though  not  bound  by  her  agreement  during  coverture,  yet  acting  according 
ta  the  agreement  when  a  widow,  will  be  bound  by  it.  Maynard  v.  Bfooe' 
l€y,  1  Ch.  Ca.  «53.  PmcUtt  v.  Delaval,  f  Ves.  &69.  Mihus  v.  Busk,  t  Ves. 
jun.  488.  Whistler  v,  Newman^  4ib.'129;  see  also  SberUng  y,  Roehfori, 
8  ib.  175.  Chesslyn  y.  Smith,  ib.  183.  Nantes  ▼.  Corroek,  9ib.  188. 
Jmus  Y.  Harris,  ib.  486.  497.  Wagstt^  y.  Smiih,  ib.  520,  and  Richards  v. 
Chambers,  10  ib.  580. 

But  a  lease  by  a  tenant  for  life  is  absolutely  void  at  his  death,  and  will 
admit  of  no  confirmation.  Thus,  in  Doe  v.  Archer,  a  tenant  for  life  leased 
the  premises  in  question  for  twenty-one  years,  and  before  the  expiration  of 
that  term  died,  the  trustees  of  the  remainder-man,  who  was  then  an  infant, 
continued  to  recq^ve  the  rent  reserved,  and  the  remainder-man  himself,  on 
coming  of  age,  sold  the  premises  by  auction  ;  in  the  conditions  of  sale,  tbe 
premises  were  declared  to  be  subject  to  the  lease,  and  in  the  conveyance  to 
tiie  purchaser,  the  premises  were  referred  to  as  in  the  possession  of  the 
lessee  \  and  in  the  covenant  against  incumbrances,  the  lease  was  excepti^d. 
The  purchaser  made  a  mortgage,  and  Jn  the  mor^ge  deed  the  like  notice 
was  taken  of  the  lease,  and  the  mortn^^ees  for  some  time  received  the  rent 
reserved.  Notwithstanduig  this  uniform  acknowledgment  of  the  lease  by 
all  the  parties,  it  was  held  that  the  lease  expired  with  the  interest  of  tlie 
tenant  for  life,  and  that  the  notice  since  taken  of  it  did  not  operate  as  a 
new  lease.    1  Bos.  St  PnlU  531. 

These  particulars  being  premised,  we  proceed  to  apply  tiiem  to  the  eon- 
fiicting  cases  under  consideration.  In  Goodrit^ht  r,  Stratkan,  the  hnslMmd 
and  wife  make  a  mortgage  for  years,  without  fine  or  other  assurance  on  re- 
cord, whereby  tlie  estate  of  the  mortgagee  was  rendered  voidable  only  and 
not  void,  and  as  such  capable  of  being  confirmed  by  the  wife  surviving, 
which  we  find  she  does  by  three  separate  acknowledgments  under  her  ovm 
band.  It  is  obvious,  therefore,  that  the  determination  in  this  case  can  be 
referred  to  a  substantial  basis,  without  resorting  to  the  remote  and  inappli- 
cable argument  from  Perkins.  And  if  it  be  tnie,  as  stated  by  tiie  counsel, 
arg<».  in  CUntou  v.  Hooper,  1  Yes.  jun.  177,  that  the  principle  of  Ctoodrigkt  v. 
Strathan,  has  always  been  much  doubted,  it  is  submitted  that  on  an  at- 
tentive review  of  the  case,  that  doubt  will  prove  to  be  without  founda- 
tion. 

On  the  other  hand,  many  reasons  present  themselves  for  serioosly  tns- 
pecting  the  accuracy  of  the  decision  in  DrybuHer  v.  Barthoitomew.  That 
case  turned  on  the  non-acceptance  of  rent.  The  Master  of  the  Rolls  ad- 
mitting that  if  rent  had  been  received,  the  acceptance  of  it  would  have 
confirmed  the  mortgage ;  but  a  mere  nominal  pepper  com  being  made  pay- 
able, which  had  never  been  received,  his  Honour  declared  that  the  lease 
expired  with  the  death  of  tne  husband,  notwithstanding  the  subsequent 
payment  of  interest  by  the  widow.  The  reasons  for  Questioning  this  decree 
are  these :— In  the  first  place,  the  wife  having  joinea  In  the  lease,  it  was 
not  void*  but  voidable  merely ;— ^secondly,  the  law  would  have  been  the 
same,  whether  any  rent  had  been  reserved  or  not ;— and,  lastly,  the  saoM 
reason  which  would  have  made  the  acceptance  of  rent  a  confirmation, 
applies  equally  to  the  fact  of  the  payment  of  interest;  for  as  the  widew 
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Tbus^  where  baron  and  feme,  having  occasion  to  raise 
400/.  (a),  levied  a  fine  of  the  wife's  land,  and  made  a  mort-  L  '^*  J 
gage  for  the  same;  and  after  the  mortgage  vf^  forfeited,  the 
husband  paid  in  part  of  the  mortgage-money,  and  then  bor- 
rowed as  much  money  more  of  the  mortgagee  as  he  had  paid 
io  before:  it  was  decreed,  [by  Finch,  Chancellor,]  that  the 
mor^gee,  having  the  estate  at  law  in  him  by  the  forfeiture  of 
the  mortgage,  should  hold  the  land  against  the  heir  of  the  wife 
until  the  whole  money  was  paid;  and  that  if  the  heir  would 
«ot  pay  in  the  whole,  principal,  interest^  and  costs,  he  should 
be  foreclosed* — But  in  another  report  of  this  case,  it  is  said, 
that  the  first  money  paid  off,  viz.  the  200/.  (6),  was  indorsed  on 
the  mortgage-deed,  and  that  the  wife,  in  presence  of  the  hus- 
band, made  account  of  what  was  due  on.  the  first  and  second 
loan,  both  being,  by  agreement,  lent  on  security  of  the  mort- 

(B). 


(•)  Retuau  v.  Saeheventt,  1  Vero.  41.  {b)  2  Ch.  Ca.  98. 


not  liable  to  the  debt;  yet  if  she  paid  the  interest  of  it,  that  circam- 

stance  must  be  considered  as  an  acknowledgment  of  the  debt  affecting  her 

estate,  and  conseqoentiy  as  a  confirmation  of  its  accessary,  the  charge  and 

aeeority,  and  the  adoption  of  them,  as  her  own.    See  also  1  Rop.  Bar.  Sc 

Fem.  lis,  for  a  similar  view  of  the  cay. 

It  is  oooceiyed,  therefore,  that  notwithstanding  the  case  of  Dhfbutter  v.    ffidow  cm* 

BmrtkriowntWy  payment  of  interest  by  the  widow  upon  a  debt  charged  on  firm$  mwrtgugt 

ker  estate  by  her  husband,  would  be  considered  as  a  confirmation  of  the   of  her  estate  6y 

aecwity,  provided  the  mortgage  be  for  yeats ;  and  if  the  mortage  be  in    ymging  intereU* 

fee,  no  sabstantial  argument  occurs  for  a  different  statement  ot  the  rule. 

The  anthorities  seem  to  concur  in  allowing  the  husband  a  power  to  transfer 

the  «rMe  estate  of  inheritance  of  his  wife,  subject  only,  at  this  day,  to  the 

tight  of  entry  of  the  wife,  or  her  heirs ;  for  even  when  he  discontinues  the 

estate  oi  bis  wife,  the  injury  may  be  redressed,  and  the  estate  re-vested  by 

CBtyy  of  the  wife,  or  of  her  heirs.    In  the  mean  time  the  estate  of  the 

wife  will  be  in  the  alienee  of  the  husband ;  for  the  statute  of  32  Hen.  8. 

c  M.  a.  6,  did  not  restrain  the  extent  of  the  power  of  alienation  by  the 

hnsbaod ;  it  merely  changed  the  remedy  from  an  action  to  an  entry.    Ac- 

ooffdiag  to  some  authorities^  indeed,  a  grant  by  him  alone,  not  creating  a 

dsKimtinnanoe,  will  determme  on  his  death,  and  uoless  he  be  entitled  to 

be  tenant  by  the  curtesy  of  England,  even  on  the  death  of  his  wife.    But 

there  ate  other  anthorities  which  treat  the  iiUenation  of  the  husband  alone 

aa  voidable  only,  and  not  void,  so  that  the  wife  or  her  heirs  must  enter  to 

deftat  the  estate  which  b^  had  griMited ;  which  latter  authorities  have  the 

greater  share  of  credit  at  this  day.    See  1  Pres.  Abs.  S36.    Supposing  then 

the  husband's  alienation  to  pass  his  wife's  inheritance,  subject  merely  to 

her  disaffinBance  of  the  grant  when  discovert,  the  mortgage  in  fee  as 

a«iaat  the  wife  and  her  heirs,  will  be  voidable  only,  and  as  such  capable 

•Iff  ^onfirm^tioii  by  the  same  means  as  have  been  suggested  will  connrm  a 

QMir^page  for  years.    The  preceding  observations  are  Mdressed  principally 

Id  tiie  case  where  the  wife^otas  in  ue  mortgage  during  coverture  \  but  sup- 

poaiag  the  mortgage  of  her  estate  to  be  made  by  the  husband  <i<om«,  the 

remarks  will,  it  is  apprehended,  be  equally  suitable. 

(E)  By  Reg.  Lib.  1681,  B.  fbl.  409,  it  appears  that  an  indorsement  was 

on  the  mortgagee  deed,  and  subserioed  by  baron  and  feme^  whereby 

they  agreed  that  the  land  should  stand  charged  with  the  money  ;  and  that 

the  wife,  'with  the  consent  of  the  husband  and  other  parties  interested, 
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HVtf'*  eaiate  But  no  oase  has  yet  occurred  in  which  it  has  been  determined^ 

ymidnun cri  ^^^  where  the  husband  and  wife  join  in  a  mortgage  of  her 

ginaUybmrraw*  estate,  that  he  shall  by  his  own  indorsement  charge  the  estate 

beyond  the  sum  originally  borrowed  (s). 

wyre  mart-  But  if  the  money  borrowed  on  mortgage  of  the  wife's  land 

t^e'forhu'  ^^  ^^^  ^^^ husband's  use  (c),  his  personal  estate  shall  be  first 

JHmd*s  tue^  his  applied  in  discharge  thereof;  for  the  mortgage  being  originaUj/ 

firti  liable  to*  ^  ^^^^  9f  ^^^  hwbandf  his  personal  estate  b  the  primary  fund 

mortgage.  jq  pgy  jj.   ^nd  the  Wife,  by  consenting  to  chaise  her  lands 

L  755  J  ^-^^  1^^  ^^^^  ^^^  jj^^  -^  1^^  ^1^^  husband's  debt  than  it  was 

before. 
TUugh  u  be         Thus,  where  a  husbandy  seised  in  right  of  his  wife,  borrowed 
^ariiy.     ^  ^  5001,  to  supply  his  occasions  (J) ;  for  securing  which,  he  and 

his  wife  levied  a  fine  of  her  inheritance,  and  raised  a  term  of 
500  years,  which  was  limited  to  tlie  person  lending  the  monej,. 
with  remainder  to  the  wife  in  fee,  to  be  void  nevertheless  upoa 
payment  of  the  money  borrowed  with  interest;  in  the  deed, 
the  husband  covenanted  to  pay  it  oiF.  Afterwards  the  husband 
made  his  will,  by  which  he  gave  several  charities  out  of  his 
personal  estate,  and  then  died,  without  having  discharged  the 
mortgage,  indebted  by  simple  contract.  The  assets  not  being 
sufficient  to  pay  the  mortgage-money,  and  also  the  charities 
given  by  the  will,  the  widow  exhibited  her  bill  to  have  the 
[  756 1  ]  former  discharged  out  of  her  husband's  personal  estate.  And 
so  it  was  decreed;  for  his  personal  estate  would  be  liable  to 
pay  debts,  before  legacies,  though  left  to  a  charity,  they  being 
still  but  legacies  (t)«  ^ 

(c)  1  Ves  jun.  186,  7.  fra,  756,    AalUy  v.  Earl  qf  Tajiker- 

(d)  Tate  t.  Austin,  iP.Wms.  264.  viUe,  S  Bro.  C.  C.  545,  and  Baggot 
S.  C.  a  Vera.  639,  ct  tide  Pocock  v.  ▼.  Oughtont  1  P.  Wms.  347.  [S,  C. 
Lee,^  Vera.  604.  Pnrteriche  v.  Paw-  postca,  929,  and  S.  V.  IncUdon  y. 
kt,  2  Atk.  384.  Amb.  Rep.  150,  io-  Nortkeote,  3  Atk.  436.— £d.] 

t  Part  of  this  page  has  been  transferred  to  p.  732,  of  this  edit,  postea. 

made  a  will,  and  devised  the  lands  in  qnestion  to  her  daughter  and  her 
heirs,  to  be  sold  for  the  payment  of  her  debts,  and  the  plaintiff's  debt  in 
particular.    See  Mr.  Raithby's  edition  of  Vera.  vol.  i.  p.  41,  n.  (l). 

(S)  And  on  principle,  it  is  conceived  that  no  case  can  occnr  in  which  it 
shall  be  held,  that  the  husband  has  a  right  to  charge  his  wife's  estate  beyond 
the  sum  originally  lent. 
fVife'e  right  ef  (T)  This  case  was  affirmed  in  Dom.  Proc.  1  Bro.  P.  C.  1.  The  material 
exoneration  st-  parts  of  tlie  decree  are  folly  stated  by  Mr.  Cox,  in  his  note  to  l  P.  Wms. 
miXar  to  that  of  S64,  et  vide  Pawlet  v.  Detaval,  2  Ves.  663.  669.  In  this  laUer  case  Lord 
heir.  Hardwickc  said,  there  were  several  instances  where  wives  had  concurred 

to  pledge  part  of  their  separate  property  for  a  debt  of  their  husband's, 
and  the  court  never  said  tliat  the  security  should  not  take  place,  but  had 
held  it  to  stand  as  a  pledge — the  husband  nevertheless  to  exonerate.*— The 
rule  Is,  that  the  title  of  the  wife  to  exoneration  is  precisely  similar  to  that 
of  the  heir.  Thus,  io  the  case  cited  in  the  text,  though  it  was  not  the 
question  in  the  cause,  and  consequently  the  judgment  ot  the  court  did  not 
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So  whete  A.,  and  B.  bis  wifo,  madB  a  mortgage  of  the  wife's  Hn9b<mdrM  co. 
eMaHe^  and  the  biubainct  covairanted  to  pay  tbe  money,  but  the  n^^^^  cxvim- 
eqQitj  of  redemplioii  wai  reserved  to  them-  and  their  heirs;  tbe  ^^^  "i/*** <** 


mppear  to  have  been  weighed  in  argnittenty  yet  the  court  declared,  that 
ckwlv  the  wife  could  Dot  insUt  upon  being  paid  against  onerons  creditors, 
lynt  shoiiHl  be  postponed  to  snch  creditors  ;  and  that  the  debt«  being  ori- 
^nally  the  debt  of  the  hoebaod,  his  personal  assets  were  bound  to  pay  it  in 
the  fint  instance,  the  wife  being  entitled  to  have  her  estate  so  exonerated, 
not  QpoB  any  right  she  might  have,  but  open  the  idea  of  its  beinff  the  bos- 
band's  debt;  et  vide  3  Bro.  C.  C.  til.  But  since  the  hnr  claims  the 
estate  from  tiie  ancestor  who  contracted  the  debt,  and  tbe  wife  claims  her 
enate  by  a  psLnonoont  title,  and  not  under  her  husband,  and  therefore  not 
liable  to  aov  of  his  debts,  the  liability  of  the  one  to  payment  of  the 
ttioestoi's  debts,  and  the  exemption  of  the  other  from  the  discharge  of  any 
of  them  can  be  readily  comprehended.  Thus,  in  tbe  case  of  the  heir ; — if 
the  vortgagee  were  paid  his  debt  out  of  the  ancestor's  personal  estate,  and 
that  fund  were  insufficient  to  pay  the  other  debts,  the  unsatisfied  creditors 
might  recover  out  of  tbe  real  estate  in  mortgage  what  had  been  taken  by  the 
ioort0Bgee  from  the  personal  funds,  by  being  permitted  to  stand  in  the  mort- 
gagee's place,  and  to  make  use  of  bis  security ;  the  xeii  as  well  as  the  per-. 
•onU  estates  having  been  the  property  of  the  deceased  ancestor,  the  debtor ; 
ace  ontea,  343,  of  this  edit,  and  postea,  903.    But  in  the  case  of  the  w^e  ^ 


the  estate  in  mortgage  for  the  husband's  debt  was  not  Ais,  but  her  property, 
•ad  tlieKfore  not  liable  to  his  debts,  this  circuity  cannot  take  place ;  and 
accordingly  Lord  Hardwicke,  in  Ro6tftwii  v.  Gee,  1  Ves.  jun.  2.52,  in  allu-* 
aioa  to  this  point,  expressed  himself  thus  :— •''  It  is  a  common  case  for  a 
wifc  to  join  in  a  mortgage  of  her  inheritance  for  a  debt  of  her  husband: 
alter  his  death,  she  is  entitled  to  have  her  real  estate  exonerated  out  of 
his  penonal  and  reul  assets,  the  court  considering  her  estate  only  as  a 
mareiff  for  his  debt,  and  none  of  4i«  creditors  have  a  right  to  stand  ia  the 
place  of  the  mortgagee  to  come  round  on  the  wife's  estate."  On  this 
principle  also  arises  the  difierence  between  the  heir  and  the  wife,  in  respect 
of  general  legatees— the  wife's  right  to  exoneration  is  preferred  to  the  nght 
of  general  legatees,  to  be  paid  out  of  the  residue  or  the  assets ;  whereas 
legatees,  as  well  as  creditors,  are  permitted,  as  against  the  heir,  to  stand 
IB  the  mortgagee's  place."  See  also  Bunb.  137.  LMtlam»  v*  Lnghj  Forr.  53, 
awl  Rider  v.  fVcger^  %  P.  Wms.  329.  335. 

It  ia  also  obeervable,  that  the  wife's  right  of  exoneration  will  continnOi  And  contimtea^ 
althoogh  the  original  debt  be  discharged  by  the  husband,  if  he  borrow  an*   though  debt  be 
other  sum  on  the  same  security ;  and  it  is  necessary  also  to  remark,  that  the  diteharged  by 
husband  cannot  by  any  direction  in  his  will,  ordering  his  personal  estate  to  kuebandj  if  he 
he  applied  in  payment  of  his  debts,  except  mortga||^  debts,  exempt  the   borrow  an/other 
appiicatioa  of  that  fund  from  the  exoneration  of  his  wife's  estate.    Thus,  in  gum  on  same 
Aiief  V.  TankervUley  3  Bro.  C.  C.  645,  the  wife's  estate  being  in  strict  set*  ucwrity, 
tkaseat,  with  the  ultimate  limitation  to  her  and  her  husband  in  fee,  with  a 
power  for  them  to  revoke  the  old,  and  appoint  new  uses,  they  mortgaged 
the  preaiises  for  500  years  to  secure  3000/.  with  a  reservation  of  the  equity 
of  redemption  to  the  husband,  or  such  other  persons  to  whom  the  freehold 
and  iDheritance  should  belong.    The  mortgage  having  been  paid  off,  the 
term  was  assigned  by  deed  in  trust  for  such  uses  as  the  husband  should 
appoint;  and  in  dUault,  to  attend  the  inheritance;  but  the  wife  was  not 
a  par^  to  the  deed.    The  husband  afterwards  borrowed  3000/.  upon  secii^ 
viiy  of  the  estate,  and  by  his  appomtment,  the  term  was  assigned  for  the 
beiaefit  of  the  mortgagee,  and  the  husband  covenanted  for  payment  of  the 
■loney.    He  then  made  bis  will,  and  ordered  that  his  personal  estate,  not 
otherwise  disposed  of,  shonld  be  applied  in  payment  of  liis  funeral  ex* 
penees,  debts,  and  legacies,  except  such  debts  as  were  secured  upon  and 
SHght  affect  any  of  his  estotes  in  A.,  Ac.  whereof  he  was  not  seised  in  fee*   Hmebmi  can' 
•ivple  (meamng  the  wife's  esUte  in  mortgage).     Lord  Thurlow  was  of  not  exempt  hie 


ipie  (meamng  the  wife's  esUte  in  mortcage).     Lord  Thurlow  was  of  not  exempt  hie 
opinion,  that  the  3000/.  was  the  husband's  debt,  and  that  his  assets  »hould  peraoeel  estate 
exonerate    the  wife's  estate ;  bis  Lordship  therefore  dismissed  the    bill  from  w(fe*s 
which  was  filed  to  subject  her  estote  to  the  payment  of  the  debt,  but  with-  right  of  exone* 
Ottt  costs.  '  ra/i#N. 
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hiisbaad  died,  baYing  made  his  executor  (e).  And  the  question 
was,  whether  the  mortgage-money  should  stand  charged  upon 
the  landy  or  the  land  be  exonerated  out  of  the  husband's  per- 
sonal estate?  Et  per  curiam,  the  husband  having  had  the 
money,  is  m  equity  the  debtor,  and  the  land  is  to  be  considered 
but  as  an  additional  security  (u). 
[  757  ]  But  if  there  be  a  settlement  made  eiUier  before  or  after 
2JJJ[^*  **  marriage  (g),  and  then  such  mortage  or  security,  die  husband 

will  not  be  answerable  to  die  wife's  estate  for  the  money 
borrowed  (x). 
S**  ^^^Jd       ^^^^  *®  money  borrowed  were  to  pay  off  a  debt  due  from 
d8niiohi(T).    the  wife  dumsola,  the  husband's  assets  would  not  be  liable. 

(e)  Pocoek   ▼.  L«,  2  Vera.  €0^^     eoS^innUiB.  Ber&nr.Newtmiy9Mi)d, 
[sapn,  755.     And  see    as  to    the      IS,  and  postea,  940. — EdJ] 


dSect  of  hosbaod's  corenant  in  a  (g)  liwi$  ▼.  NtmgUy  Amb.  150, 
mniilar  case,  Earl  of  Oaford  ▼.  Lady  t  P.  Wms.  664,  n.  (1).  [S.  C.  1  Coi 
^^odiuyy  14Ves.  417.  &  C.  postea,      240,  et  infra,  938.— JSd.] 


(U)  The  paragraph  beginning,  "  If  a  wife,  ice*'  and  ending,  <*  at  tibe 

day,"  whicl^  in  the  fourth  edition  of  this  treatise,  was  evidently  misplaced 

as  following  the  above  passage  here,  has  l>een  transferred  to  page  7dS,  of 

this  edit,  where,  it  is  conceived,  it  may  be  more  approprtateW  introdnced. 

No  eximeraiion     (X)  The  rule  to  be  deduced  from  the  case  cited  is,  that  if  from  the  nature 

if  Btcurity  earn    nnd  circumstances  of  the  transaction,  it  appears,  or  can  he  inferred  to  have 

be  tmmected       been  the  intention  of  the  parties  that  the  wife's  estate  should  be  solely  liable 

wUktettUmeni    to  discharge  the  whole  sum  borrowed,  as  in  the  instance  of  theroorMge. 

if  eataie  on        having  relation  to  the  settlement  of  the  estate  by  the  agreement  of  the 

uife*$  mar-        parties  upon  the  marriage ;  there,  since  an  inference  may  be  drawn  that 

riagt*  M>ch  agreement  extended  to  the  subsequent  mortgage,  and  that  ilwas 

stipulated  that  the  sum  to  be  borrowed  should  be  charged  upon  and  borne 

solely  by  the  settled  estate,  such  a  case  will  form  an  exception  to  the  gene- 

ral  rule,  and  exempt  the  husband's  estate  from  the  wife  s  general  equity. 

On  this  principle  Mr.  Roper  suggests,  that  the  cases  of  LewUv.  NangU  and 

Kimuml  v.  Momtify  (which  are  generally  considered    as  contradictory  an- 

tborities)  may  probably  be  reoonciled.    See  1  Rop.  Bar.  &  Fern.  146.    The 

eases  are  cited  in  the  text  and  notes,  postea,  p.  938. 

>RidctMpp2i-  (Y)  In  like  manner  if  the  estate  descend  to*  Uie  wife  charged  with  the 

cnhiU  to  ea$e$      mortgage  of  her  ancestor,  the  rule  entitling  the  wife  to  exoneration  wUl 

where  wife's        not  apply.    In  Bcggot  v.  Ot^Atoa,  1  P.  Wms.  347.  land  descended  to  the 

eUaU  is  wh'       wife  subject  to  a  mortgage ;  the  mortgage  vras  assigned,  and  the  husband 

jcft  to  her  an-      covenanted  to  pay  the  money  to  the  assignee.  •  It  was  decided,  that  as  the 

uetor'e  debiy  or  debt  was  not  the  husband's,  liis  personal  assets  should  not  exonerate  the 

tmmey  horroW'     wife's  estate ;  and  the  covenant  was  considered  as  an  additional  security 

«d,  t#  appro-      only  for  the  satisfaction  of  the  lender  of  the  money.    The  decision  in  this 

fiAatod  to  her      case  of  Baggoi  v.  Oughiau,  is  said  to  have  been  affirmed  in  the  Honse  of 

separate  use.       Lords ;  but  the  case  is  not  in  Brown ;  and  Mr.  Sugden  has  said,  that  after 

a  diligent  search,  he  has  not  been  able  to  meet  wi£  it  amongst  the  printed 
cases  of  that  period.  See  Trea.  on  Pow.  p.  671,  id  edit.  It  is  further 
observable,  that  according  to  Lord  Thnrlow's  opinion,  in  CUatem  v.  Boeiper^ 
1  Ves.  jnn.  188,  It  should  seem,  that  if  the  money  borrowed  upon  the  vr&e'a 
estate  were  paid  or  transferred  to  her  with  her  husband's  privity,  so  that 
she  might  dbpose  of  it  as  she  pleased,  and  instead  of  spendhag  she  pre- 
served it,  and  had  the  power  of  disposing  of  it  by  vrill  as  if  she  were  un- 
married ;  then,  altliough  the  court  would  not  infer  an  eanitable  assumpMilt, 
contrary  to  tiie  tenor  ot  the  obligation  subsisting  between  nnsband  and  wife, 
who  cannot  contract  with  each  other  without  the  Intervention  of  the  tnts- 
tees  ;  yet,  as  she  had  sole  control  over  the  money,  and  it  never  was  the 
husbnnd's  daring lier  life,  the  principle  that  the  debt  vias  not  the  husband's 
would  apply,  and  therefore,  would  exempt  bis  estate  from  exonerating  tha. 
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Ifor  would  it  make  any' difference  in  theH  cases  tbat  the 
hiuband  gave  bond  for  Ihe  pajrment  of  the  mone;  and  per- 
fomance  of  covaumta;  for  altboi^b  the  creditors  may  sue 
bim  upon  such  bond  at  law,  a  court  of  eqnibf  will  relieve 
him,  by  ordering  hiu  to  be  pud  out  of  the  wife's  estate,  which 
it  (kt  primary  fund  to  discharge  tier  debts  (h). 

And  it  aeenu  uot  necessary  that  it  should  appear  upon  the  makv  m*- 
bce  of  the  deed  by  which  the  mortgage  is  created,  for  whose  j^^n^ima- 
nae  the  amiey  was  borrowed,  that  may  be  proved  aliundi.  '"^ZJuba 
Thus,  in  the  case  of  Lord  Kinnoul  v.  Money  (i),  the  position  jwnl. 
u  laid  down,  that  parol  evidence  ia  admissible  to  prove  that    .  [  758  ] 
dte  debt,  which  the  husband  contracted  to  pay,  was  the  debt  of 
another,    not  his  own;   consequently  that  hia  personal  estate 
VIC  not  to  be  charged  in  fovour  of  the  beir  or  wife.    And 
Lord  LtM^hborough,   Chancellor,   io  the  case  of  Clinton  v. 
Hooper  CA),  is  reported  to  have  said,  applying  his  observatioa 
to  a  case  put  arguendo  by  the  Solicitor-Gener^,  that  if  die 
money  raised  by  a  mortgage  of  the  wife's  estate  were  paid  to' 
tbe  wife,  without  writing  and  with  the  privity  of  the  husband, 
and  it  were  made  out  satisfactorily  to  the  court  that  she  could 
dispose  of  it  as  she  pleased,  or  suppose  ^e  kept  it  herself^  so 
at  to  be  able  to  make  a  will,  Su.  .with  all  tbe  consequential 
ri^ts  of  personal  estate;  he  saw  no  reason,  why  the  court 
should  not,  proceeding  upon  the  same  principle,  declare  that 
(be  money  was  not  the  debt  of  the  husband.     It  being  trans- 
ferred to  her,  and  so  as  to  be  attended  with  all  tbe  equitable 
cousequences  of  separate  estate,  it  never  was  his,  so  the  whole      [  759  ] 
obligation  upon  him  would  consist  in  his  covenant. 

But  Lord  Loughborough,  Chancellor,  in  the  case  to  which  Btpfaltri-  ' 
dIusioD  is  last  made,  thought  that  parol  evidence  of  a  declara-  j^cl^^i^ilut 
lion  of  tbe  wife,  who  had  subjected  ber  estate  by  joining  in  a  fi>  j>te^^ 
Borlgage,  tbat  it  %vas  meant  to  be  a  gift  to  the  husband,  was  ^ta,di^  u  m 


not  admissible.     When  it  was  a  transaction  purporting,  not  f^^*^ 

fk)  LeviM  V.  Nvigle,    Amb.  150.  93B,  lid.  etl.  u  to  puol  evidence, 

1  P.  Wn*.  664,  n.  (1).  951.— &«.] 

(i)  Cited  per  Lord  Chu.  [iVei.  (It)  IVekjen.  186,7.  S.C.  3  Bro. 

ju.  18£,  S.  C.   3  Bto.  C.  C.  ill.  C.  C.  301. 
X  P.  Vim.  664,  aoU,  ud  pottea. 


huiiud  the  origiDd  debtor,  and  to  gronad  Ihe  wife'i  tight  to  exoneration 
iqiou  the  principle,  that  payment  having  been  made  to  (he  wife  wai,  in  the 
cDiamoD  l«ga]  suae,  payment  to  ber  husband.  Et  vide  1  Bop,  Bar.  and 
I'cm.  lib,  a  HI- 


780 


CAP.  XTII,     i>V  ICOBTOAOB  OP  A   WIPK  S  ESTATE, 


[760] 
DedangHon  by 
wife  to  Jkicf- 

aUoTy  that  she 
icwivef  right  to 

tinding* 


Exotiitntiou 
postponed  to 
dd>l9y  fmtpre* 
f erred  to  lega- 


SuhstUMm 
not  allowed* 


pr^fed  Iff  rem 
dhuption  by 
vagiu  words  in 
aoeignmentqf 
mortgage, 
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only  by  ihe  jostrunents  thuMwIiiMy  but  bi^  $ttt  the  othei^  evH 
dence^  except  parol  evidence,  to  be  a  trensactioB  to  raise 
mcMie J  for  the  basband^  and  be  therefore  bound  tof  paj ;  bis 
Lordship  had  great  doabts,  whether  if  waa  possible  to  applj 
parol  evidence^  to  tbal  transaction  itself,  le  prove  it  different* 
If  the  evidence  were^  diat  the  wife's  debts  were  paid  by  it,  or 
if  any  applicatioD  different  Irom  pirjIBg  it  to  him,  bis  Lerdsfaip 
saw  no  Mason  against  admittiag  her  parol  declaration  to  that 
extent  But  wfaen  he  said  that,  he  went  for  beyond  all  the 
cases,  which  were,  where  the  fact  vka  proved,  diaft  the  monejr 
was  paid  to  anodier  aeconnt,  and  never  did  come  to  the  hus- 
band's account,  because  it  never  was  received  by  him  at  alt. 

And  where  the  wife  had  a  right  to  be  exonerated  out  of  the 
assets  of  her  husband  in  impact  of  money  raised  by  uKMigage 
of  her  estate  (I),  and  aecetved  by  lum,  she  wao  held  to  have 
barred  fanrself  by  UBing  die  execator  that  rfie  did  not  mean  to 
^hsm  this  rights  and  desiring  he  would  proceed  in  paying  the 
legacies ;  and  pared  evidence  was  aAnitted  of  her  decimation 
to  this  effects 

It  was  said  in  the  case  of  Tafe  v.  AusHnf  that  all  other  debts 
of  the  husband  sboukk  be  preferred  to  the  debt  due  to  the 
wife  {m)y  [but  it  was  dedared,  that  the  wife*s  estate  should  be 
enoaeraled  out  of  the  husband's  pers6aal  estate  befose  the  pay- 
ment of  legacies  given  by  his  will  (mm)  ]. 
-  If  the  wife  receives  satisfaction  oat  of  the  personal  estate  of 
the  husband  (n),  none  of  his  creditors  have  a  right  to  stand  in  ' 
the  place  of  the  ntortgagee,  as  against  the  real  estate  of  the 
wife. 

Vague  words,   in  a  subsequent  assignment,  importing  an 

•  assent  fiom  the  wife,  that,  on  redemption,  the  estate  should  be 

re-assigned  in  such  manner  as  either  the  husband  or  wife  should 

appoint,  will  not  alter  the  nature  of  the  debt,  or  carry  the  estate 

to  the  husband. 

Thus,  where  Theophilus  Earl  of  Huntingdon,  and  the 
Countess  Elizabeth  his  first  wife  (o),  mother  of  the  plamtiff, 
on  the  Ist  of  August,  1682,  joined  in  a  mortage  of  her  in- 
heritance for  4500/t  to  supply  his  Lordship  with  money  to  pay 
for  the  place  of  Captain  of  the  Band  of  Pensioners,  and  sub^ 


(0  Clhdon  V.  Homer  J  1  Yes.  Jan. 
173. 

(m)  tVeni.  689.  [etvide  SFonb. 
Tr.  Ea.  S91,  5ih  edit— -fid.] 

(mill)  [1  P.  Wnw.  264 — JSd.] 

(n)  Per  Lord  Hardwicke,  1  Ves. 


S5t.  [et  vide  sapra,  756,  in  jioH».-« 
£d.] 

(o)  Huntington  v.  Huntingdon,  t 
Vera.  437.  1  £q.  Ca.  Abr.  62.  Ca.4. 
4  Vin.  Abr.  69,  pK  9.  10  ib.  345,  pi. 
17.  1  Bro.  Pari.  Ca.  t. 
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jcct  to  tb«  mortgage  which  was  for  a  tenn  of  yean,  tbe  estate 

was  settled  to  Countess  Elizabeth  for  life,  remainder  to  the 

fhmtiff  her  son  in  tail,  with  a  covenanl  in  tke  deed  by  the  tale 

Earl  to  pay  the  money,  and  a  proviso  that,  on  payment  thereof, 

the  term  should  cease;  and  on  the  dtk  of  the  same  month,  the 

Earl,   by  letter,  thanked  the  Conntess  for  having  sealed  the 

mortage,  and  added,  that  the  profits  of  tbe  office  diould  be 

idigiotisly  applied  to  pay  off  the  ineumbranoes.    The  mortgage 

was  several  times  assigned,  and  particHlarly  in  l6dd,  v/hen  Ae 

Countess  jomed  in  the  assignment ;  and  then  tbe  proviso  was, 

Aat,  on  payment  of  tbe  money  by  them,  or  either  of  tSmn, 

the  term  was  to  be  assigned,  as  they,  or  ekher  of  them,  tbouU      [  7Qg  ] 

£nci  or  appoini.     When  money  came  in,  the  Earl  paid  off  the 

mortgage,  and  took  an  assignment  thereof  in  trust  for  himself) 

afterwards  the  Countess  died,  and  he  married  a  second  vnfe, 

one  of  the  defendants,  and  he  died,  having,  by  will,  devisad  his 

pemnal  estate,  together  with  the  benefit  of  this  mortgi^s^  to  a 

trustee  in  trust,  ion  yonnger  children,  which  he  had  by  his  second 

wife.     On  a  biU  exhibited  by  his  son  by  the  first  wife,  claiming, 

as  her  heir,  to  have  tbe  mortgage  assigned  to  him^  the  Lord 

Keeper  Wright  refused  to  make  such  decree,  unless,  upon  the 

Qsaal  terms  of  redemption,  on  payment  ot  principal,  interest, 

and  coats,  discounting  profits.     But  this  was  reversed  upon 

appeal  to  the  Lords  in  Parliament,  and  an  assignment  decreed 

peremptoriiy  to  the  plaintiff'  (z). 

Where  ^/eme  covert,  being  a  jointress  (p),  created  a  tern  JohUreaem* 
for  years  out  of  her  estate  for  li£e,  it  was  held,  tbe  reversion,.  ^^^  ^  ^^ 
vesting  in  her,  would  attract  tbe  redemption.    Thus,  where  the  friMcipk, 
defendant,  having  a  jointure  of  100/.  per  annum  out  of  some 
houses  in  London,  which  were  burnt  down,  joined  with  her      [  763  ] 
husband  in  borrowing  1500/.  to  build  upon  the  ground ;  and, 
to  secure  the  same,  levied  a  fine  sur  concessit  for  ninety-nine 
years,  if  she  lived  so  long,  and  a  deed  was  afterwards  made 
between  the  conusee  and  the  husband,  wherein  the  husband 
covenanted  to  re-pay  the  mortgage-money  with  interest,-  and  the 
equity  of  redemption  was  limited  to  tbe  husband  and  hb  heirs, 
but  the  wife  was  no  party  thereto ;  the  husband,  having  expend- 
ed 3  or  4000/.  in  building  upon  tliis  .ground,  died;  and  tbe 
question  was,  whether  the  jointress,  or  the  heir  of  the  husband, 

(p)  Brend  v.  Brendy  1  Vern.  213. 


(Z)  For  observatioDft  on  IhU  case,  see  postea,  764,  in  twiis. 
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should  redeem?  Audit  was  decreed  in  £Eivoor  of  the  former^ 
for  that  the  wife  was  no  party  to  the  deed  of  re-demise,  by 
which  the  redemption  was  limited  to  the  husband^  and  the  wife 
being  a  jointress,  and  having  granted  a  term  for  years  only  oat 
of  her  estate  for  life,  there  vested  a  revenion  in  her,  which 
naturally  attracted  the  redemption. 
Vi»v«*-,  But,  in  the  last  case,  as  reported  by  the  name  of  Brond  ▼. 
«tfo  (Aif  Brandy  2  Ch.  Ca.  98,  it  is  stated,  that  tliere  was  an  agreement, 

diat  she  should  not  be  prejudiced,  but  should  redeem,  payii^ 
[  764  ]       the  interest  of  the  money  borrowed  (g) ;  and  that  the  court 
^'**"*^  ^  ^  resolved,  that  the  wife,  havbg  suffered  the  representatives  of 
4iicre§d^  whuu    the  husband  to  remain  in  possession  and  pay  off  his  debts,  with- 
out exhibiting  her  claim  for  a  long  period  of  time,  should  not 
be  allowed  any.  pro6ts  received  by  tlie  husband's  representatives, 
but  from  the  time  of  the  bill  exhibited,  which  was  the  firat  no- 
tice to  them  of  such  agreement* 
[  756/  ]         If  a  wife  joins  her  husband,  in  a  fine  of  her  jointure,  in  order 
S^hmSHt       ^^  ^  mortgage  or  security,  although  there  be  no  agreement  that 
•^ajMrtiiil     she  shall  redeem,  yet  she  is  not  considered  in  Chancery  as  ab- 
kerjohiim^     solutely  parting  with  her  interest  (/^ ;  but  there  results  a  trust 

for  her,  to  have  her  estate  again  when  the  incumbrance  is  paid 
off,  as  if  it  had  been  a  mortgage  on  condition,  and  the  money 
paid-at  the  day  (b). 

(9)  Brwd  ▼.  Brond,  S  Cb.  Ca.  98.       see  note  (U),  antes,  729,  of  this  edi- 
(/)  S  Ch.  Ca.  99,  100. 162.   [For      tion.— £d.] 
the  transposition  oif  this  paragraph 


(A)  An  agreement  either  express  or  implied,  is  absolutely  necessary  to 

change  the  wife's  equity,  and  make  the  fine  operate  as  an  absolute  bar  to 

the  widow's  eqnity  of  ademption.    See  the  next  note,  and  1  Biigh  Rep. 

118. 

The  earUut  W  'Hie  earliest  case  to  be  found  in  the  books  on  this  head  is  that  of 

Mse  m  ihii       BotoeU  ▼.  WkaUeyy  1  Ch.  Rep.  tlB,  2d  edit    The  facti  and  decree  appear 

AsoJ  t^  Uuc,        on  the  report,  but  the  grounds  of  the  judgment  are  left  to  conjecture^ 

which  however  cannot  well  l)e  mistaken.  The  case  was  briefly  this,^ 
One  S.  and  Hannah  his  wife,  in  consideration  of  900<.,  by  deed  bar- 
gained ana  sold  a  messuage  and  lands  in  Kent  (which  on  their  marriaee 
was  settled  by  the  said  8.  on  his  wife  for  her  jointure)  to  W.,  Ma 
heirs  and  assigns  for  ever;  in  which  deed  the  said  S.  covenanted  that 
he  and  his  wife  would  make  better  assurance  bv  fine;  and  the  same  deed 
oontahied  a  proviso,  that  if  the  said  S.  and  Uannah  his  wife,  or  either 
of  them,  or  their  neirs,  executors,  See.  should  pay  to  the  said  W.  his 
executors,  6cc.  3481.  at  the  time  therein  mentioned,  then  that  the  oaid  fine 
should  enure  to  the  said  S.  and  Hannah,  and  tne  longest  liver  of  them, 
and  after  to  the  ri^t  heirs  of  the  said  S.  for  ever }  a  fine  was  levied 
*  pursuant  to  this  covenant,  but  the  money  was  not  paid  at  the  day.    The 

husband  died  leaving  his  wife  and  an  infiint  son  and  heir  surviving,  where* 
upon  the  vrife  filed  a  bill  against  the  son  and  W.  to  redeem  and  to  secure 
.  her  jointure.  W.  by  his  answer  stsited,  that  he  was  willing  to  assign  and 
convey  the  premises  as  the  court  should  direct,  without  whose  direction 
he  could  not  safelv  do  an^  acL  The  other  defendant,  the  sou  and  heir 
of  the  mortgagor,  being   an  infant,   the  court  upon  hearing  hia  answer 


AM]>  THE   RUSBANB'9   INTERBST|  &C;  733 

If  a  woman/  eotitled  to  a  mortgage,  marry,  and  thereupon      [  764  } 
die  husband,  in  consideration  of  her  fortune  qiake  a  settlement  ^^S^JI!!!^ 

1»y  mrdUm  (who  ackoowled^ed  the  setUement  od  the  wife),  was  satis* 
mi  that  the  estate  of  W.  in  the  premises  was  but  a  mortgage,  and 
that  the  filaintiff  Hannah  on|^t  in  equity  to  enjoy  the  premiies  anring  her 
file,  mttwiihatmidiag  tkB  j/lne  byh^r  patted  at  ^tretaid;  and  decreed,  that 
the  pfadntiff  and  tlie  infant  should  proportioiiably  pay  what  was  due  npon 
the  wsitgnnii  at  the  time  of  the  deam  of  the  mortgagor,  rating  the  estate 
for  file  of  the  phdntiff  in  the  premises  at  one-third,  and  the  reversion  ia 
fee  of  the  infimt  at  two-thirds.— -This  case,  it  will  be  perceived,  involved 
the  qaestion  whether  the  widow  was  entitled  to  redeem— Ui  respect  of  the 
estate  reserved  to  hhr  by  the  mortgage  deed  and  fbie,  or  in  respect  of  a 
icnlthig  trast  under  her  prior  title  by  settlement.  The  court  shewed,  by 
iti  decree,  that  lier  title  to  redeem  was  as  tenant  for  life  under  the  mort* 
Cife  deed  and  fine,  and  that  the  heir  of  die  husband  would  be  entitled  to 
the  estate  after  her  death  by  virtue  of  the  same  instruments.  It  does  not 
appear  by  the  report  whether  there  was  a  proviso  Ibr  redemption  detached 
mni  the  declaration  of  the  uses  of  the  fine ;  but  from  the  observations  of 
Hie  court  it  is  conceived  there  was  not  Lord  Redesdale  however  has  said, 
that  the  declaration  which  follows  the  covenant  to  levy  the  fine,  shews  that 
there  was  a  distiiict  agreement  between  the  parties,  defining  the  course  in 
which  the  property  was  to  be  carried  after  the  satisfiiction  of  the  mortgage, 
sad  that  this  agreement  was  in  no  manner  dependent  on  the  proViso  for  re* 
deaiption.  The  noble  Lord  expresses  himself  thus :— <^  The  subsequent 
deelaratioB  and  limitation  havinat  no  connection  with  the  proviso  for  r^ 
demption,  but  declaring  what  uiould  become  of  the  property  after  the 
■ortgage  was  satisfied,  operated  against  the  construction  of  a  resulting  trust 
ferthe  benefit  of  the  wife.  It  was  held  to  be  a  distinct  settiement,  and 
Ihat  she  bad  parted  with  her  estate.**    1  Bligh  Rep.  119. 

The  next  case  to  be  found  in  the  books  Is  that  of  Brimd  v.  Broad,  1  Eq.   fasiaact,  where 
Ga.  Abr.  6t«  pL  6.  and  ibid.  316,  pi.  8,  the  case  from  which  the  three  last  w^d^tjoMnf 
puagraphs  in  the  text  are  taken.    In  the  statement'  of  that  case  by  the  ta  Jtat ,  not 
leaniied  author,  from  Vernon's  Reports,  several  important  facts  which  bear  dettttd  aa  ab* 
aroBgly  on  the  point  under  conaiil^ration  are  omitted,  as  that  case  is  stated  ttlbdt  oonMy* 
hi  f  Ch.  Ca.  98  and  161,  which  renders  it  necessary  to  run  over  the  leading  unco  tf  ktr 
tes  again,  as  we  find  them  reported  In  this  latter  place ;  according  to  joialars. 
uhich  It  appears  that  T.  B.  the  husband  of  the  plaintiff  in  the  suit,  settied 
eertsin  hooscs  in  Bread  Street,  London,  to  the  use  of  himself  for  life, 
uUh  renHdnder  to  the  plaintiff  for  life  for  her  jointure.    Thes^  houses 
acre  burnt  down  in  the  great  fire  in  1666.    In  order  to  rebuild  them, 
the  husband  borrowed  6002.,  and  a  fine  oar  conetttii  was  levied  by  the  bus* 
hnd  and  wife  to  the  lender  for  ninety-nine  years,  who  re-demised  the  pre*  • 

niscs  to  the  husband  for  ninety-eight  years,  rendering  S6l.  per  ana..  The 
-hariiand  lioand  himself  to  repay  the  6001.  at  a  time,  &c.  rthe  form  in  which 
mortgages  In  that  day  were  usually  made.]  The  husband  had  agreed  with 
the  infe  that  she  should  have  the  redemption,  pa^g  the  Interest  of  the 
aaney  borrowed.  But  when  the  houses  were  reouilt,  the  husband  setUed 
theai,  among  other  lands,  upon  himself  in  tail  male,  with  remainder  in  tail 
la  his  brother  (the  defendant),  charged  with  portions  of  30002.  for  his  dangh- 
ten.  The  husband  died,  making  his  brother  his  executor.  The  personal  '* 
citBte  was  not  sufficient  to  pav  his  debts.  The  defendant  had  executed  a 
head,  upon  which  he  was  uable  as  surety  for  his  deceased  brother  to  the 
mioant  of  16002.,  which  he  satisfied,  and  also  paid  the  interest  of  the  6002. 
borrowed  until  1681,  when  the  plahotlff  filed^ier  bill,  bv  which  she  prayed 
thst  she  might  redeem,  payins  proportionaUy,  and  hold  Over  until  she  waa 
repaid  with  interest.  The  defendant  insisted  that  the  premises,  having 
keen  re-demised  to  his  brother,  were  assets  to  pay  his  debts;  and  further, 
ttat  the  plaintiff's  title  was  but  a  parol  agreement  'between  husband  and 
wife;  and  that  he  had  no  notice  of  the  agreement  until  the  filing  of  the 
hfll.  It  waa  decreed  by  Lord  Nottingham,  ihat  the  plaintiff  should  have 
the  redemption,  paying  a  third  pari  of  tkt  vrmeipalf  but  should  have  no  pro- 

ili  received  bythedeltodant  until  the  filing  of  the  bill  in  1681,  when  be  . 

int  had  notice  of  the  agreement.  (The  decree  therefore,  which  was  made  I 

•a  the  origiaal  hearing,  proceeded  entirely  upon  the  foundation  of  the 
»greeawBt<j   A  biO  of  review  havung  bean  afterwards  filed,  suggesting,  that 
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marriage  treaty  ct  Lord  Hereford,  with  the  defendant  his  lady, 
they  being  both  infants,  an  act  of  parliament  was  procured  for 


jure  nxoH* 
tmiyj  wnkn 
tnfenHoii  to 
gwe  ft  hm 
tH/oniit  ber^ 
mUd. 


Grmmdiofdi* 
£ree  that  wtfe 
bmrtdhffjku 
pro  tanto  only, 


MM.  StatemeiU 
^  kadmg 
/wto. 


lure  vowrit  was  cqoitable,  so  it  remains  eanitable ;  bntstilliwvvavm:  and 
that  eqai^  throws  this  protection  round  the  wife,  that  the  deed  should  ope- 
rate no  nirtfaer  than  its  parttcnlar  purpose,  unless  there  is  some  reeUM  rf 
intaittom  that  the  husband  should  take  tiie  benefit."  [An  express  recital  is 
not  now  necessary,  tiiough  sometiiing  tantamount  to  it  is,  vide  infra,  ftr 
Lord  Eldon,  in  /imes  ▼.  Joclcsoii,  Dom.  Proe.  The  noble  Lord  continued :] 
**  The  instrument  recites,  that  the  interest  was  paid  up  to  1766,  but  that  the 
principal  sums  were  due ;  and  that  the  purpose  was  for  better  securing  the 
payment  of  tiie  principal  sums,  and  a  higher  rate  of  interest ;  and  fbr  what? 
For  any  other  purpose  r  No  other  purpose.  And  then  it  is  asked,  what  was 
the  object  of  ue  mortgage  ?  The  answer  is,  that  it  was  for  the  better  secnr- 
ing  tiie  payment  of  the  principal,  and  varying  the  rate  of  hiterest.  You 
may  say,  that  it  was  for  the  further  purpose  of  reserving  the  equity  of  re- 
demption to  the  husband.  But  the  question  comes  back  again  to  this ;  whe- 
ther there  are  any  special  circumstances  to  shew  that  the  intentioQ  was  to 
go  beyond  the  purpose  recited  in  the  deed  ?  Then  we  have  to  consider 
what  was  the  efifect  of  the  fine,  and  with  respect  to  that  the  same  answer 
may  be  given.  The  fine  was  levied  for  the  same  purpose  only  for  which  tbe 
mortgage  was  made.  If  a  fine  by  the  husband  alone  could  answer  the  re* 
cited  purpose,  the  circnmstance  of  his  wife's  joining  with  him  to  levj  the 
fine  might  be  evidence  of  her  intention  to  waive  her  right.  But  that  is  not 
the  case ;  fi>r  the  estate  being  that  of  the  wife,  whether  the  purpose  was  to 
vary  the  rate  of  interest,  or  to  entitle  her  husband  to  the  equity  of  redemp- 
tion, a  fine  was  necessary ;  and  in  neither  case  could  the  purpose  be  effected 
without  her  concurrence  in  mrassuranoe  on  record.  The  deed  recites,  that 
the  purpose  is  to  consolidate  the  funds  and  give  a  lugher  rate  of  interest : 
and  there  is  nothing  to  shew  that  the  wife  meant  to  give  her  husband  the 
benefit  of  her  estate  beyond  tliis^  whether  that  is  sufficient  to  give  the 
equity  of  redemption  to  the  husband  is  the  question  to  be  determined.'' 

On  a  future  day  the  Lord  Chancellor  stated  the  concurrence  of  Lord  Re- 
desdale  in  opinion,  that  the  decree  ought  to  be  affirmed.  And  on  June  5, 
1818,  Lord  Eldon  declared  that  the  decree  in  the  court  below  was  right, 
in  so  far  as  it  decided  that  the  heir  at  law  of  the  vnfe,  whose  estate  had  been 
mortgaged,  vras  entitled  to  redeem,  although  the  equity  of  redemption  had 
been  reserved  to  the  husband  and  his  heirs ;  for  that  there  was  no  reo^ol, 
no  speetol  cWcwMtanee^  fit>m  which  it  could  be  concluded  that  the  real  in- 
tention was  to  make  a  new  settlement  of  the  estate — nothing  to  take  It  out 
of  the  rule  thkt  where  the  husband  is  seised  of  the  legal  estate  jicf e  mxorUy 
and  husband  and  wife  join  in  a  mortgage  of  the  estate — reservbig  the  equity 
of  redemption  to  the  husband  and  his  heirs,  the  husband  has  the  equity  of 
redemption  as  he  before  had  the  legal  estate,  vis.  jure  tucorts;  nor  any  siidi 
special  circumstances  as  those  in  the  case  of  Itmes  v.  Jodboa,  ubi  infra« — 
On  this  declaration  the  decree  was  affirmed  with  some  trifling  corrections  of 
the  record ;  for  which  see  6  Dew's  Pari.  Ca«  tl. 

The  next  and  last  case  which  has  involved  the  question  we  are  now 
considering,  is  that  of  Inneo  v.  Jacilcsoii,  16  Ves.  556,  and  1  Bligh.  Pari.  Rep. 
104.  The  material  facts  requisite  to  a  developeroent  of  that  case,  are  the 
following :— By  a  settlement,  excepted  in  1743,  certain  lands  were  settled 
to  tbe  use  of  R.  J.  (the  husband)  for  life ;  with  remainder  to  Anne,  (his 
intended  wife)  for  life ;  with  remainder  to  the  children,  male  and  female, 
of  the  marriage,  in  strict  settlement ;  with  ultimate  remainder  to  the  use 
of  the  said  Anne,  her  heirs  and  assigns,  for  ever  ;  and  the  deed  contained  a 
proviso,  enabling  R.  J.  and  Anne,  bis  intended  vrife,  by  any  deed,  See.  txr 
.  revoke  the  uses,  and  to  limit  or  appoint  any  other  uses  to  any  persons,  and 
for  any  estates.  In  the  year  1745,  the  husband  and  wife  borrowed  tlie  sum 
of  SOOL ;  to  secure  the  re-payment^  of  which,  by  indenture,  dated  ^th 
November,  1745,  they  demised  the  said  lands  to  J.  Child  (as  mortgagee), 
fi>r  a  term  of  1000  years,  with  a  proviso  for  redemption,  by  H.  J.  ofid  Aime 
kU  t0i/c,  or  either  of  theniy  their,  or  other  qf  their  hetre,  executon,  adNttaiffni- 
tore,  or  asoigney  and  in  case  of  such  redemption;  that  the  term  and  estate 
thereby  granted  should  determine.  This  latter  instrument,  it  is  to  be  ob- 
served, could  only  have  effect  under  the  power  of  revocation  contained  io 
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Settling  a  jointure  in  bar  of  dower^  wherein  it  was  provided, 
that  if  she,  when  of  age,  did  not  settle  her  lands,  part  of  the 


the  settlement,  and  it  operated  merely  to  create  a  mortgage  term',  subject 
to  redemption.  R.  J.  and  his  wife,  having  afterwards  borrowed  of  the 
mortgagee  the  farther  snm  of  4002.,  by  deed,  dated  ist  January,  1746,  con- 
fimied  to  him  the  lands  demised  for  the  remainder  of  the  term,  discharged 
from  aU  former  provisoes,  but  subject  to  a  proviso  for  redemption,  upon 
payment  by  R.  J.  and  his  wife^  ot  the  sum  of  600/.  with  interest,  where- 
apon  the  term  was  to  be  void.  By  the  same  deed,  R.  J.  and  his  wife,  co- 
venanted to  levy  a  fine  (which  was  afterwards  levied),  and  it  was  declared, 
that  such  fine  should  enure  to  the  use.of  the  roortciigee,  his  heirs,  executors, 
administrators,  and  assigns,  for  the  remainder  of  the  terra,  subject  to  the 
proviso  for  redemption  thereinbefore  contained ;  and  *^  after  the  expiration, 
or  odier  80oi[ier  determination  of  the  said  term,  to  the  use  of  K.  J.  and 
Anne  his  vrife,  for  their  lives,  and  the  life  of  the  survivor,  and  after  tlie 
decease  of  the  survivor,  to  the  um  of  the  heir$  of  their  two  bodies,  and  far  de» 
fouU  rf  such  issuif  to  the  use  of  the  right  heirs  qf  the  survivor  of  It,  J.  und 
Auue  his  wtfe^  for  ever."  The  mortgage  was  discharged  by  R«  J.,  who  took 
an  assignment  of  the  term  to  himself.  The  question  was,  whether  the  per- 
sons claiming  under  the  wife  were  entitled  to  redeem  the  mortgage,  which 
had  been  discharged  by  the  husband,  and  to  hold  the  estate  in  opposition  to 
the  Unaitations  contained  in  the  latter  mortgage  deeds,  or  whether  the  per- 
sons deriving  title  under  the  husband  (who  upon  tlie  deatli  of  his  wife  and 
the  events  which  had  happened,  had  acquired  tlie  inheritance  of  the  estate 
under  the  fine  and  limitations  contained  in  those  instruments),  were  entitled 
to  the  estate  ?  The  determination  of  these  claims  it  is  obvious,  depended, 
on  the  ceneral  inquiries,  whether,  under  all  the  circumstances  of  the  case,  a 
trust  or  the  inheritance  in  the  whole  resulted  to  the  wife  after  payment  of 
the  mortgage  debt,  or  whether  such  trust  was  repelled  by  the  manner  in 
which  the  estate  was  limited  in  the  latter  mortgage  deeds,  after  satisfaction 
of  the  mortgage. 

In  the  court  below,  Lord  Eldon  took  the  rule  to  be,  that,  if  the  intention  Lord  Eldon's 
is  to  make  a  mortgage  of  the  wife's  estate,  that  intention  shall  govein  the  expression  and 
parties  ;  and  the  equity  of  redemption  shall  belong  to  the  person,  who  had  iUustraiion  ^ 
the  estate  before  :  so  as  to  give  back  the  inheritance  to  those  from  whom  ruU* 
it  came  :  exactly  as  when  a  man  makes  a  mortgage  of  his  own  estate  ;  and 
the  proviso  for  redemption  is  to  him,  and  the  heirs  of  his  body  ;  tailing  short 
of  the  description  of  persons,  who  would  have  taken  the  Inheritance  ori- 
ginally, before  tlie  mortgage  was  made.  And  his  Lordship  said,  that  al- 
tJioogh  the  deed  of  1746  had  reserved  the  equity  of  redemption  to  tlie 
heirs  of  the  survivor  of  R.  J.  and  Anne  his  wife,  such  reservation  would  not 
alter  the  beneficial  interest  of  the  husband  or  wife.  If  die  husband  had  tlie 
beneficial  interest  by  surviving  the  wife,  or  she  had  the  beneficial  interest  by 
sarviving  him,  that  interest  would  not  have  betn  varied  by  reserving  the 
equity  of  r^emption  to  them  and  their  heirs :  but,  supposing  the  mortgage 
to  have  been  paid  off,  they  would  have  taken  the  benetici»l  interest  in  tlie 
same  way,  as  if  the  mortgage  had  not  been  made ;  and  their  children's  title 
would  have  been  restored  and  maintained  in  equity.  To  illustrate  tlie  dis- 
tinction (Lord  Eldon  continued)  which  had  been  very  ably  argued  at  the 
bar;  take  the  case  of  a  mortgage  of  the  wife's  estate ;  and  the  contract  may 
assume  various  forms  upon  the  face  of  the  instrument :  yet,  if  it  operate 
BO  more  [than  as  a  security  for  money],  a  court  of  Equity  will  fix  the  bene- 
ficial interest  on  the  person,  who  would  have  had  it,  if  the  mortgage  had 
not  been  made.  The  mortgagee  might,  under  the  proviso  for  redemption^ 
be  authorized  in  making  the  re-conveyanoe  to  the  husband  and  his  heirs; 
and  yet  that  woidd  not  exclude  the  persons,  interested  in  the  inheritance. 
'Where  the  wife's  esUie  is  mortgaged,  it  is  of  necessity  tliat  there  should  be 
a  covenant  to  levy  a  fine  ;  and,  whether  it  is  levied,  or  not,  the  agreement 
is,  generally,  evidence  of  an  intention  to  do  something  with  the  estat^  If 
the  object  [in  Ikms  v.  Joc/csoaJ  was  to  be  collected  from  the  covenant,  it 
was  to  eonie  to  the  husband  and  wife  and  their  heirs:  but  his  Lordship 
would  not  ^y,  that  the  limitation  might  not  be  so  expressed  as  to  amount 
to  more,  namely,  to  evidence  of  an  intention  to  effect  a  change  of  the  bene- 
ficial interest  :  and  the  question  at  latt  amounted  to  tiiis  ;  whether,  tiking  the 
whole  transaction  together,  as  connected  with  the  instiument  of  1746,  any 
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[  765  ]      jointure  should  cease,  and  nothing  was  said  as  to  Uie  personal 
estate;  but,  upon  the  treaty,  en<jiury  viras  made  what  was  her 

His  opinionand  thing  more  was  meant,  tban  that  it  should  be  a  mortgage  transaction.  It 
decree  that  on  appeared  to  Lord  Eldon,  to  be  no  more  than  a  bhindering  mode  of  execot- 
face  of  mnri'  ing  a  mortgage.  Tlie  only  object  of  the  covenant  to  levy  a  fine,  appeared 
gtige,  nothing  to  be  to  secure  the  mortgage  money ;  and  his  Lordship  asked,  couM  a  fine, 
more  wa$  in-  to  be  levied  at  the  request  of  the  mortgagee,  for  his  security,  have  the  effect 
tended  than  the  of  a  revocation  of  the  uses  of  a  settlement,  and  a  declaration  of  new  uses  } 
mortgagee* a  altering  the  interests  of  the  wife  and  family  in  her  estate  ?  Was  it  apparent 
security,  on  the  face  of  the  deed  of  1746,  that  tlie  parties  intended  to  do  sometliing 

more  than  merely  to  make  a  mortgage  ?  The  noble  and  learned  Lord  • 
thougHt  not;  and  tliereupon  decreed  in  favour  of  the  persons  claiming  under 
the  wife.  See  W  Ves.  371. 
That  decree  re-  From  this  decree  the  persons  deriving  title  under  the  husband  appealed  Ut 
versed  in  Dom,  the  House  of  Lords,  1  Bligh.  Pari.  Kep.  104;  on  which  occasion,  Lord 
Proc.  Grounds  Kedesdalc  went  fully  into  the  merits  of  the  case,  cited  the  principal  autho- 
of  reversal,  rities,  and  in  tlie  course  of  his  judgment  remarked,— that  the  proviso  for 

redemption  contained  in  the  first  deed  of  mortgage,  stipulating,  that  "  if 
R.J.  and  Anne  his  wife,  or  either  of  them;  their,  or  either  of  their  heirs,  Sec* 
should  pay.  Sec,"  was  by  the  second  deed  of  mortgage  discharged ;  and  in  thi» 
latter  instrument 'the  proviso  was  simply,  <Mf  R.J.  and  Anne  his  wife 
should  pay,  that  then  the  said  indenture,  and  the  former  indenture  of  mort* 
gage,  should  be  void."  Tbe  effect,  therefore,  of  the  second  deed  was  to 
confirm  a  term  of  yean,  which  should  be  redeemable  and  cease  on  re* 
payment  of  the  money  borrowed,  and  after  such  determination  of  the  term,, 
the  lands  were  settled  to  specified  uses.  The  principle  was  this : — ^That  in 
General  prix-  a  mortgage,  the  mere  form  of  reservation  of  the  equity  of  redemption  is  noC 
ctple.  of  itself  sufiScient  to  alter  the  previous  title.    In  such  a  case,  (where  fraud 

k  out  of  the  question),  it  is  supposed  to  arise  from  inaccuracy  or  mistake, 

which  is  to  be  explained  and  corrected  by  the  state  of  the  title  as  it  was 

before  the  mortgage. 

Lord  RedeS'  His  Lordship  then  cited  the  principal  cases,  and  observed  :    **  It  must' 

dale*s  expreS'       now  be  admitted,  as  an  established  principle,  to  be  applied  in  deciding  u)>on 

sion  of  rule         the  efifect  of  mortgages  of  this  description,  whether  it  be  the  estate  oi'  the 

after  review  qf    wife,  or  the  estate  of  the  husband,  if  the  wife  joins  in  the  conveyance,  either 

cases,  because  the  estate  belongs   to  her,  or  because  she  lias  a  charge  hj  way  <^ 

That  rule  ap-      jointure  or  dower,  out  of  the  estate,  and  there  is  a  mere  reservation  in  the 

plicable  to  cases   proviso  for  redemption  of  the  mortgage,  which  would  carry  the  estate  frov» 

of  dower  and       the  person  who  was  owner  at  the  time  of  executing  the  mortgage,  or,  where 

jointure,  the  words  admit  of  any  ambiguity,  that  there  is  a  resulting  trust  for  tbe 

benefit  of  the  husband,  according  to  the  circumstances  of  tiic  case." 
Rule  applied  to       But  it  seemed  to  Lord  Hedesdale,  in  the  case  before  the  House,  that  the 
case  in  question,   operation  of  the  deed  of  J746,  as  to  the  mortgage  term,  and  the  operation- 

of  the  deed  as  to  the  limitation  of  the  foe,  were  wholly  distinct,  and  in  no 
way  dependant  on  each  other.  The  question  did  not  arise  on  the  interpret 
tation  of  tbe  proviso  for  redemption,  but  it  arose  upon  a  distinct  and  subse- 
quent  clause  of  the  deed  [respecting  the  revei'sion].  I'he  term  and  the 
fee  were  kept  distinct  in  the  deed.  The  tenn  was  a  security  for  the  re^ 
payment  of  the  money  lent,  and  when  the  mortgage  should  be  discharged, 
the  intention  of  the  maker  of  the  deed  was,  tliat  tlie  term  should  be  com- 
pletely at  an  end.  The  way  in  whieh'^he  parties  proposed  to  efl^iect  thi» 
was,  by  declaring,  that  upon  payment  of  the  money  due,  the  term  should* 
cease.  If  tlic  money  had  been  paid  at  the  day,  the  term  ceasing,  tliere 
would  have  remained  nothing  of  the  mortgage  operating  on  the  property. 
But  there  would  then  have  remained  the  declaration  in  the  deed,  directing 
what  should  be  done  with  the  estate,  subject  to  the  term.  The  term  being 
at  an  end,  the  opetation  of  the  deed,  so  far  as  it  declared  the  limitations 
of  the  estate  subject  to  the  term,  remained  perfectly  distinct,  and  had  no 
connection  whatever  with  the  existence  of  a  term  which  then  would  have 
ceased  to  exist.  A  court  of  equity  would  so  deal  with  the  declaration,  tliat 
altliou?h  the  term  became  absolute  by  non-payment  of  the  money  at  the 
day,  yet  it  would  hold  it  still  subject  to  redemption.  By  whom  it  might 
be  redeemed  was  to  be  discovered  from  the  title ;  which,  by  the  deed  itself, 
wtL*  declared  to  be  in  tlie  husband  and  wife,  for  their  respective  lives,  then 
to  the  heirs  of  their  bodies,  and  then  to  the  survivor  in  fee.  In  all  the 
ether  cases  decided  upon  the  general  principle,  the  grounds  of  deouio» 
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portibn  or  fortune^  and  a  particular  given  in  of  what  her  per^^ 
aonal  estate  amoonted  to,  M^herein  {inter  alia)  mention  was  made  ' 

were,  ^*  that  the  mode  in  which  tlie  redemption  was  limited,  was  by  mis- 
tike  or  improper  contrivance  introduced  into  the  deed.'*.  Bat  in  the  cane 
before  the  House  there  was  no  ground  to  raise  such  imputations.  For  the 
deed  was  clear  and  express  in  i&  declarations  and  provisions. 

.    Lord  Kedcsdale  continued,  '*  Where  the  declamtion  of  the  nses  of  the   Limitation  of 
^ne  refers  simply  to  the  operation  of  the  deed  as  a  mortgage,  where  it  is   estate  lo  vcw 
simply  a  declaration,  that  the  money  bein^  p^id.  Hie  fine  shall  enure  t6  the   vseit^  annexed  H 
persons  who  make  the  mortgage,  and  there  is  nothing  else  which  makes  it   proviso  for  re- 
subject  to  redemption,  that  would  be  considered  as  a  mere  clause  of  redemp-    demjuiony  no 
tion,  and  coostnied  in  the  same  way.    But  where  the  form  of  the  equity  of  effect :  contra^ 
redemption  has  nothing  to  do  with  the  limitation  of  the  estate,  where  the   if  stick  htnita- 
limitation  of  the  estate  ih  perfectly  distinct,  the  rules  which  have  been    (ton  he  distinet 
cslabliiihod  in  the  cases  of  resulting  tmsts,  do  Bot  in  any  degree  8^)ply«  from  form  of 
according  to  the  mode  in  which  the  settlement  of  1746  has  been  made,    proviso* 
there  is  no  connection  whatever,  in  legal  operation,  between  the  mortgage  , 
and  the  new  limitations  contained  in  the  deed,  which  are  distinct  in  form 
and  substance,  expressly  providing^  for  a  subject  which  was  not  included  in 
the  mortgage.    They  limit  tlie  reversion  in  fee,  while  the  roortga<;c  is  con- 
fined to  the  term  of  lUOO  years."    On  these  grounds,  Lord  Kedcsdale  con- 
ceived  tliat  there  was  no  foundation  for  holding  that  the  mort;ragedced 
and  settlement  of  1746,  should  not  have  the  operation  which  the  words  of 
the  deed  imported,  and  he  was  therefore  of  opinion,  tlmt  the  decree  which    Motion  for  re- 
had  lieen  pronounced  was  erroneous.    He  should  move  simply  to  reverse    versittg  decree* 
the  decree,  and  that  the  bill  should  be  dismissed. 

Lord  Eldon  then  observed,  that  tlie  circumstances  of  the  case  were,  cer-   Lord  E1don^9 
tainly,  much  l)ctter  understood  than  they  were,  and  much  greater  research  had    eoncwrcncc'in, 
'been  made  into  cases,  so  as  to  bring  before  the  consideration  of  the  House    motion, 
the  true  principle  of  decision«    The  Court  below  did  not  rightly  apprehend 
the  case,  as  it  then  appeared.    The  judgment  of  the  House  would  remove  a 
difficulty,  which  his  Lordship  knew  was  floating  in  the  niindA  of  many  per- 
sons.   He  conceived  it  to  have  been  the  opinion  of  liord  Thurlow,  that  in 
order  to  dispose  of  the  equity  of  redemption  of  the  ^ife  in  an  estate,  it 
was  absolutely  necessary  that  there  should  be  in  the  recitals  of  the  instru-    Jifcital  that 

ment,  some  expression  that  the  p:vties  mrant  it  so :  that  it  was  not  enough    chanfi^e  of  rights 

to  collect  the  intention  from  tlie  limitations ;  but  that  there  must  be  some-    tnlen(/rri   unnc- 

tibing  more  upon  the  face  of  the  deed,  to  lead  the  wife  to  understand  w  hat    cts&ary. ' 

titose  limitations  were.    It  appeared,  however,  'on  lookine  into  die  cases 

which  had  been  referred  to,  that  such  a  proposition  coiiUl  not  Uicn  be  sup- 
ported ;  and  tlierefore  Lord  Eldon  was  of  opinion,  that  the  decree  ouglit  to 

be  reversed ;  which  was  reversed  accordingly. 
From  tlie  whole  of  the  cases  on  this  snbject,  we  may  collect  the  following    Practical  rctuU 

practical  result  :—«]st.  That  if  the  mortgage-deed  contains  no  limitations    of  cases, 

of  the  estate  beyond  the  security,  and  reserves  the  equity  of  redemption  to 

the  Imsband  atone,  in  that  case  the  wife's  original  interest  will  be  preserved 

to  her,  on  the  principle,  that  she  being  tlie  sole  owner  of  the  estate,  the 

mere  form  of  the  reservation  of  the  equity  of  redemption,  will  be  insufficient 

of  itself  to  alter  her  prior  title  to  the  property,  and  the  circumstance  of 

the  reservation  having  been  made  otherwise  than  to  tlie  owner  of  the  estate^ 

(Uie  wife  in  the  present  instance,)  will  be  presumed,  by  law,  to  have  origin- 
ated cither  in  the  inaccuracy  of  the  languas^e  of  the  clause,  or  in  the  mistake 

of  the  person  who  prepared  or  engrossed  the  deed ;  cironmstances,  which 

could  not,  in  justice,  be  allowed  to  prejudice  the  rights  uf  the  person  having 

the  prior  title.  Bot,  Sdly,  tliat  if  the  mortgage-deed  contains  a  seltlrment  of 

the  wife's  estate,  and  tlie  mortgage  or  the  form  of  reservation  of  the  equity 

of  redemption,  has  nothing  to  do  with  the  subsequent  limitations  of  the 

property,  but  is  perfectly  distinct  from  them,  as  where  the  mortgage  is  for 

tf  term  of  years,  and  the  limitations  apply  to  tlie  inheritance,  in  that  case 

tliese  limitations,  through  the  medium  of  the  wife's  fine,  will  take  eflect; 

and  tJie  persons  entitled  to  redeem  will  be,^  not  the  wife  under  her  prior 

title,  but  the  persons  interested  in  tlie  estate  under  the  nses  or  linutationi 

contained  in  the  mortgage  deed. 

See  a  form  for  tlie  mortgage  of  a  wife's  estate  of  inheritance,  Appendix, 
No.  XXX,  and  for  the  application  of  the  same  principle  to  dower  and 

jointnrey  antca,  p.  677y  of  this  edition,  notc(U).  } 
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of  a  mortage  for  1300/.  taken  in  Loiij  Bacon's  name*  Ladj 
Bacon  dj^ing,  made  her  three  daughters  executrixes,  and  their 
husbands  gave  a  declaration  of  trust  that  half  belonged  to  Lady 
Hare,  and  half  to  Lord  Viscount  Hereford.  A  settlement  was 
made  by  the  defendant,  after  she  came  of  age,  pursuant  to  the 
marriage  agreement,  and  then  Lord  Hereford  died,  having  made 
'  the  plaintiiSs  his  executors.  The  question  was,  whether  this 
money  should  go  to  the  plaintiffs,  or  should  survive  to  the  wife 
as  a  chose  in  action  i  The  Lord  Keeper,  in  determining,  ob^ 
served,  that  he  laid  no  stress  upon  the  declaration  of  trust; 
putting  that  out  of  the  case,  the  law  of  the  court  would  pre- 
sume a  promise;  and,  in  all  cases  where  there  was  a  settle- 
ment equivalent,  it  would  be  intended  the  husband  was  to  have 
the  portion ;  the  wife  should  not  be  permitted  to  have  her  for- 
tune and  jointure  both,  and  the  rather,  in  this  case,  because  it 
was  a  trust,  and  the  husband  could  nott;ome  at  it  so  as  to  alter 
£  766  J  the  property,  without  the  assistance  of  a  Court  of  Equity ;  and 
the  defendant  was  condemned  in  costs  (c). 


Case  in  Urt  no      (C)  This  is  a  mistake,  no  costs  were  given  on  either  side,  as  appears  by 
autharily.  Mr.  Raithby's  n.  (l),  2  Vem.  509.  referring  to  Keg.  Lib.  1704.  A.  fol.  444. 

This  case  is  said  to  be  strangely  reported  by  Lord  Com.  Aston,  in  Amb. 
693 ;  and  the  principle  of  it  is  certainly  at  variance  with  the  modem  deci- 
sions on  the  subject.    Mr.  Cox,  in  his  n.  (D)  to  Lmrd  Carteret  v.  Paschalp 
3  P.  Wms.  199f  MLVs,  **  it  is  to  be  observed,  that  in  all  cases  where  a  hus- 
band makes  a  settlement  of  hie  own  estate  on  his  wife  in  -consideration  of 
her  fortime,  the  wife's  portion,  though  consisting  of  choses  in  action,  and 
though  there  be  «»  particular  agreement  for  that  purpose,  is  looked  on  as  a 
purchase  by  him,  and  will  go  to  his  executors  **  and  cites  Cleland  v.  Cle-* 
land,  Pre.  Ch.  63 ;  the  principal  case,  ubi  supra ;  and  Packer  v.  fVindham, 
Pre.  Ch.  413.    Tlie  case  in  the  text  evidently  supports  Mr.  Cox's  observa- 
tion ;  but  the  very  reverse  of  that  statement  of  the  law  is  the  doctrine  pro- 
mulgated by  the  recent  determinations.    Instead  of  no  particular  agree* 
ment  being  necessary  to  convert  the  husband's  anti-nuptial  settlement  into 
a  consideration  for  the  purchase  of  his  wife's  fortune^  the  modem  cases 
have  fully  established  that  an  actual  agreement  for  that  purpose,  either  ex- 
press or  implied,  is  absolutely  requisite  to  confer  on  the  husband  the  entire 
dominion  of  his  wife's  personal  estate,  mortgages,  and  choses  in  action. 
Agreement  r«-         That  the  husband's  title  to  his  wife's  choses  in  aetion  by  settlemept,  de» 
qnisite  to  make    pends  on  his  express  or  implied  contract  to  purcliase  them,  the  following 
husband  pur^       cases  will  clearly  evince.    In  Heaton  v.  Hassell,  4  Vin.  Abr.  40,  pi.  11,  n^ 
chaser  of  his       it  appeared  that  the  wife  had  lands  of  the  value  of  7002.,  and  also  3002.4 
wife's  choses  in   due  to  her  on  bond,  which  at  the  time  of  her  marriage  remained  in  her 
action.  brother's  hands.    Her  husband,  before  their  marriage,  made  a  settlement, 

and  in  consideration  of  a  con!«iderable  fortune  and  portion  with  his  then 
intended  wife,  he  granted,  &c. ;  but  of  what  particulars  her  fortune  or 
portion  consisted,  did  not  appear  by  the  settlement.  The  question  was, 
whether  the  bond  for  500/.,  being  a  chose  in  action,  and  not  called  in  by 
tite  husband  during  his  life,  was  assets  in  equity  to  satisfy  a  debt  of  the 
husband's,  the  wife  having  enjoyed  the  benefit  of  the  settlement  made  upon 
her  out  of  the  husband's  estate,  and  which  would  have  been  liable  to  the 
demand  P  It  was  insisted  for  the  creditor,  that  if  the  bond  debt  had  been 
particularly  mentioned  as  part  of  the  consideration  for  the  settlement,  there 
would  have  been  no  doubt  of  its  being  assets  of  the  husband ;  for,  in 
equity,  the  husband  would  have  been  a  purchaser  of  it  by  making  the  set- 
tlement :  and  that  there  was  no  difference  where  the  consideration  was  of 


ANI>  THB    HVSBAND^S    INTEREST,   tU*  741 

But  Lord  Hardwicke  observed,  upon  this  head  of  equity,  in  But  uttlement 
his  judgment  in  the  case  of  Lanoy  v.  Duke  of  Athol  (s),  that  ^luf  6<  miufe 

{•)«Atlu444.    [S.  C.9Mod.S98.— Ed.]  **V«- 


the  wife's  portion  generally,  especially  in  this  case  where  she  had,  nothing 
Iwt  lands  beside  the  bond  for  500^. ;  so  that  the  bond  must  be  taken  as  the 
consideration  of  the  settlement  (there  being  no  otlier),  and  the  rather  in 
favor  of  a  fair  creditor,  who  otherwise  must  lose  his  debt,  and,  if  no  settle- 
meet  had  been  made,  msght  hare  had  a  satisfaction  out  of  the  lands.    Bot 
per  Parker,  Chancellor,  the  case  is  so  very  clear  that  the  widow's  connsel 
need  not  argue  it.    In  this  case  creditors  cannot  be  in  a  better  condition 
than  the  execntor  of  the  debtor :  and  can  it  be  imagined  tliat  if  another 
person  had  been  made  executor  to  the  husband,  and  such  a  person  had  filed 
a  bill  against  the  wife  to  compel  her  to  assign  this  bond,  that  the  court 
would  have  decreed  for  the  executor?    'What  tlie  law  gives  the  husband  by   , 
the  intermarriage  is  a  good  consideration  for  making  a  settlement ;  but  the 
husband's  making  a  settlement  does  not  vest  in  him  the  choses  in  action  oi 
his  wife,  unless  it  be  expressly  so  agreed  between  tkeparttesy  and  that  appears   Suck  agreement 
to  be  part  of  the  consideration  of  the  settlement,  for  then  the  husband  is  a  must  appear  on 
purchaser,  and  well  entitled  to  them  in  a  court  of  equity.    His  Lordship   settUwMnt^ 
therefore  decreed,  that  the  sum  of  5002.  secured  by  the  bond  was  not  liable 
4o  the  demand  of  the  husbancrs  creditor. 

On  tlic  same  principle  Garforth  v.  Bradley^  t  Ves.  67 6.  was  decided.    In   Same  law  tv 
that  case  Lord  Hardwicke  said,  the  question  before  him  would  depend  en-  cognixed  hf 
lirely  on  the  construction  of  the  marriage  settlement  and  the  covenants  there-  Lord  Hard' 
in ;  for  as  to  the  general  question  the  chose  In  action  would  certainly  survive   wicke» 
to  the  wife,  if  nothing  by  way  of  contract  altered  the  case ;  for  wherever  a 
fhose  in  action  came  to  the  wife,  whether  vesting  before  or  after  the  mar- 
riage, if  the  husband  died  in  the  life-time  of  the  wife,  it  would  survive  to 
the  wife.    With  this  distinction,  tiiat,  as  to  those  which  came  dnrhig  the 
coverture,  the  husband  might  for  them  bring  the  action  in  his  own  name, 
and  might  disagree  to  the  interest  of  the  wife,  and  that  recovei^  in  his  own 
name  was  equ^  to  reducing  it  into  possession.'^The  whole  case,  which  is 
long  and  intricate,  proceeds  on  tlie  rule,  that  a  contract  or  agreement  is  ne^ 
cessary  to  entitle  the  husband  absolutely  to  his  wife's  chose  in  action.    As 
to  a  suit  at  law  in  the  name  of  the  husband  alone,  see  1  Selw.  N.  P.  287. 

This  principle  was  again  fully  acknowledged  by  the  Lords  Commissioners   j^f^^  seitU^ 
Bathnrst  and  Aston,  in  Sawley  v.  Sawleyf  Amb.  699,    The  iase  was  to  this   ^^^^^  insuffi' 
effect — The  wife  vras  entitled  to  a  rent-charge  of  300/.  under  her  marriage   ^j^  ^^  ^^gg 
settlement,  and  she  having  survived  her  first  husband,  took  another ;  but  ^y^  |^  husband 
previously  to  the  second  marriage  a  settlement  was  made,  bv  which,  in  con-   fJ  fo\fe*$  for* 
•{deration  of  such  intended  marriage,  and  for  providing  and  settling  a  com-   lyji^, 
peteut  jointure  and  maintenance  for  her,  and  ior  making  a  proper  provision 
for  the  children  of  the  marriage,  certain  estates  were  conveyed  to  trustees 
for  those  purposes.    A  further  settlement  was  made  by  the  husband  of 
40001.   The  husband  died  before  the  wife;  at  which  time  an  arrear  of  1098(. 
being  due  in  respect  of  the  rent-charge,  a  question  arose,  whether  the  wife 
^vas  or  was  not  entitled  to  it?    It  was  determined  in  her  favor,  as  having 
survived  her  husband,  upon  the  principle  that  a  mere  settlement  upon  mar- 
riage b  insufficient  to  raise  a  gift  to  the  husband  of  his  wife's  personal  es- 
tate ;  but  that  in  order  to  entitle  him  to  it  there  must  be  an  agreement^  either 
express  or  implied. 

It  is  also  observable,  that  Lord  Eldon,  in  a  Tate  case  {Druee  v.  Denison,   Settlement 
6  Ves.  395)  said,  that  according  to  the  modern  cases,  U  was  established,  that   must  eantmn  or 
the  settlement  to  be  the  purchase  of  the  wife's  fortune  must  either  express  import  an 
it  to  be  for  that  consideration,  or  the  contents  of  the  settlement  altogether   agreemenim 
nin.Ht  import  that ;  and  plainly  import  it  as  much  as  if  it  were  expressed.    That 
such  was  the  result  of  the  cases  upon  the  subject,  and  that  it  was  not  worth 
while  to  consider  in  what  respect  the  older  cases  were tinsatisfactory;  in- 
volving inquiries  not  very  easy  to  execute.    And  his  Lordship  was  of  opi- 
nion that  "A  settlement  by  the  husband,  on  his  marriage  with  his  wife,  in 
the  event  of  her  surviving  him,  of  considerable  sums  in  government  secnrt- 
tlps  for  her  own  use^  wicli  a  covenant  to  secure  to  her  an  annuity  for  her 
Hie,  woukl  not  entitle  the  buslwnd  to  her  choses  in  action  to  which  she  W49 
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all  die  cases  to  iirhich  this  priociple  bad  been  applied^  were 
upon  settlements  made  before  marriage,  and  that  be  could  not 
find  a  case  so  determined,  where  it  was  a  voluntary  settlement 
after  marriage*  And  his  Lordship,  in  that  case^  in  which  a 
second  settlement  bad  been  made  after  marriage  on  an  acces- 
sion of  fortune  to  die  wife,  held,  diat  the  husband  was  not 
iliereby  a  purchaser  of  that  accession  of  CDrtune;  and  the 
ground  he  went  upon  was,  (hat  there  was  no  contract  on  the 
part  of  the  wife;  for  s//€  was  incapable  of  contracting  herself^ 
neither  bad  she  a  father  or  guardian  to  contract  for  her  {t)  (d)* 

(0  Et  vide  Tomklns  V.  hadbrohe.  Head,  3  Atk.  720.— Erf.]  If  the  ac* 

J  Ves.  595.  lAdams  v.  Pierce^  S  P.  qnisition  be  great,  and  the  sctllc- 

Wms.  11.    Rudymd  ▼.  NeiriUf  Pre.  roent  disproportionate,    a  court  of 

Ch.  309.  2  Freein.  262.  and  Marsh  v.  equity  will,    nevertheless,    require 


But  though  ^^^  entitled,  as  the  settlement  in  the  case  before  him  expressed  or  im- 
husband  do  not  ported  no  agreement  that  by  making  such  provision  he  should  have  then], 
l„  srilf^tnent  consequently  they  surri? ed  to  her,  if  she  outlived  her  husband.  But  the  hus- 
purdiase  his  l>^d  naviug  by  his  will  made  bequests  in  her  favor,  and  treated  her  choses 
wi/t*s  choses  in  ^°  action  as  his  own,  and  bequeathed  them  as  such,  as  appeared  from  bi» 
action,  vet  if  ^^''  ^^^^  certain  papers  which  were  given  and  admitted  m  evidence,  tlie 
hebeqveaihpro*  ^u<^stion  termimited  in  that  of  elcciiony  so  as  to  put  tlie  widow  (o  elect  whe- 
periy  io  her  ^^^^^  ^^^  would  give  up  her  choses  in  action,  and  take  under  the  will,  or 
she  mil  be  put  ^^cihcr  she  would  surrender  her  benefits  under  that  instrument,  and  retain 
io  her  etection.     ^^'*  ^^"  property.    As  to  this  latter  point  the  reader  is  referred  to  Dillon 

V.  Pariicry  1  Swanst.  Rep.  S59,  and  the  reporter's  notes  to  that  case 
throughout. 
Case  vhere  set*  (D)  Sir  T.  Clark  held  to  the  contrary  in  Stjkes  v.  Met/naif  1  Dick.  368. 
ilemcnt  qffcr  In  that  case  Ann  Iluluen  was  mhrrited  to  three  husbands ;  the  first  was  en- . 
marriai^e,  held  titled  to  the  mortgage  in  question  :  he  died,  and  appointed  the  defendant 
to  etitiile  Ait«-  Ann  hi»  executrix  and  residuary  legatee.  She  afterwards  married  S.  B. : 
band  to  his  he  made  a  settlement  on  her  after  their  marriage  and  died ;  but  the  mort- 
wife's  mort"  gage  was  not  reduced  i;}to  possession.  She  afterwards  married  T.  H. ;  and 
gage,  he  died.    S.  B.  died  intestate.    The  plaintiff,  his  sole  next  of  kin,  brought 

his  bill  to  have  the  bcneilt  of  the  said  mortgage,  insisting,  that  though  it 
vfas  not  reduced  into  possession,  S.  B.  became  a  purchaser  of  it  by  the 
settlement.  Sir  T.  Clark,  M.  R. — "  The  single  question  in  this  cause  is, 
whether  a  mortgage  to  the  first  of  the  three  husbands  of  the  defendant  Ana 
Holden,  of  whom  she  was  executrix  and  residuary  legatee,  is  a  chose  in 
action  not  reduced  into  possession,  .or  by  any  act  done  on  the  marriage  of 
the  defendant  Ann  with  the  said  S.  B.,  or  since  by  settlement,  it  belonged 
to  the  snid  S.  B.  ?  In  this  case  it  depends  on  a  settlement  a/ier  the  marri- 
age, llie  property  Ann  was  entitled  to  is  part  of  the  considcratiou  of  the 
setilemeut ;  though  it  might  not  have  been  good  at^»inst  cieditors,  it  is  good 
against  the  wife.  In  Jones  v.  Marshy  decided  by  L6vd  Talbot  (for  which  see 
antca,  6Q0\  a  very  considerable  sum  came  to  the  wife  aficr  the  marriage  by 
a  coliateral  relation,  in  consideration  of  which  llie  hnsband  made  a  settle- 
ment of  all  his  estate :  it  was  held  good,  though  against  creditors.'' 
His  Honor  then  mentioned  the  case  of  Lanoy  v.  AUudy  above  stated, 
and  concluded  by  observing,  that  he  was  of  opinion  that  S.  B.  was  a 
purchaser  of  his  wife's  interest  in  the  mortga^*:  thcicforc  he  added, 
**  S.  B.  by  virtue  of  the  settlement  made  by  him,  became  cntilicd  to  the  mort- 
gage io  question  :  and  let  an  account  be  taken  of  what  *is  due  on  it,  and 
declare  the  plaintiff  is  entitled  to  one  moiety,  as  sole  next  of  kin  of  S.  B., 
who  died  intestate ;  and  that  the  defendant  Ann  Holden,  his  widow,  is  en- 
titled to  the  other  moiety." 
Tliat  case  eon-  This  caise  is  in  direct  opposition  to  the  doctrine  of  Lord  Hardwicke,  in 
sidered  and  Lanoy  v.  Athol ;  but  since  it  does  not  proceed  on  the  princii>ie  of  the  pre- 
deemed  nntgn'-  vious  decifiious,  ixuicU  hesitation  will  necessarily  arise  before  it  can  be  ad- 
abU, 
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It  seems^  that,  in  such  cases,  die  quantum  of  benefit  the  wife  Qtanhm  of  be- 
ccceires  by  wtue  of  the  aetUemeot  u  immaterial ;  such  cases  "l^mat^aM.' 

lier  property  to  be  «ettied(^E),  and  of  the  case,  it  appeared  that  the 

^^Burdon  v.  Dean,  2  Ves.  jun.  607.  wife's  fortune  was  in  contemplation 

{This  latter  case  proves  nothing  di-  of  the  parties  when  the  settlen(ent 

jcctly  to  the  point,  but  merely  an  was  made.— £cf.] 
inference  that  from  tiie  circumstances 


mitted  as  a  sufficient  authority  to  over-rule  the  firstly  mentioned  case.  The 
two  cases  dted  by  his  Honor,  as  warranting  his  decree,  have,  it  is  conceived, 
a  contrary  tendency ;  and  it  is  wortliy  of  particular  regard  to  observe  tliis 
difference  between  a  settlement  before  and  a  settlement  after  marriage* 
The  former  is  made  at  a  period  when  the  parties  aro  able  to  contract  witii 
each  other ;  the.latter  at  a  time  when  the  law  has  denied  them  that  power. 
And  tJie  principle,  says  Mr.  Roper  (1  Baron  and  Feme,  303),  "  is  a  general 
^oe,  and  not  applicable  to  any  particular  case.  It  is  this,  tliat  considering 
tlie  relation  between  man  and  wife,  and  the  opportunities  which  he  has  of 
practisint;  npon  her  affection  and  fears,  so  as  to  take  nndue  advantage,  the 
Jaw  throws  around  her  a  shield  of  protection,  and  disables  her  from  con- 
tracting personally  with  him  relative  to  her  property,  ejccept  according  to 
the  forms  which  it  has  prescribed."  If  therefore  the  preceding  cases  prove 
that  an  actual  agreement  or  contract  is  necessary  to  give  to  the  husband  his 
wife's  choses  in  action,  in  consideration  of  the  provibion  made  by  him  for 
her,  it  appears  to  lie  a  necessary  conseoucnce,  that  a  settlement  made  a/l«r 
marriage  by  the  husband  npon  his  wire,  even  npon  an  accession  of  for- 
tnue  to  her  (not  given  to  her  separate  use  and  disposition),  where  the  trans- 
ActioB  is  between  themselves  onUfy  without  the  a^ssistance  of  tlie  wife's  father 
or  guardian,  or  the  aid  of  the  court,  will  not  coustltute  the  husband  a  pur- 
chaser, bnt  the  wife's  title  by  survivorship  will  prevail  notwithstanding  this 
post-nuptial  contract*  On  these  grounds  it  is  submitted  that  the  case  of 
Sykes  v.  Meynal  cannot  be  maiiitaincd  ;  for  that  a  settlement  after  marriage, 
will  not  bind  the  wife,  or  entitle  her  hnsband  to  her  choses  in  action,  except 
sQch  settlement  be  confirmed  by  her  after  her  hnsband's  death  (as  mentioned  ^ 

In  p.  7o'2,  antea),  or  unless  it  be  confirmed  nnder  a  decree  in  equity  during 
the  husband's  life,  or  another  settlement  be  diiccted  by  the  conrt,  and  ap- 
provi*d  by  the  master,  or  except  the  contract  were  between  the  husband 
and  the  wife's  fiithcr  or  gnardian,  or  trustee  acting  for  her,  and  the  trans- 
action were  bonAJide  and  equitable. 

(£)  In  a  case  where  considerable  accessions  of  personal  property  ac-    jf^ifg  entitled  to 
cmcd  to  the  wife  after  the  marriage  it  was  held,  that  she  was  entitled  to  a  additional  set- 
iiurtlicr  provision  in  favonr  of  herself  and  children,  ou  the  ground,  that  tlie   Hement,  when 
settlement  on  her  marriage  was  inadequate  to  the  fortune  she  afterwards  future  access 
acquired ;  and  it  was  referred  to  the  Master,  to  see  that  a  proper  sum   «iott« are  'neat, 
was  aetticd  on  her  and  her  children;   regard  being   had  to  the  extent 
of  her  fortune  and  the  settlement  already  made.    Lady  Elibank  v.  Monto- 
Ueu,  b  Ves.  737.    In  another  case  on  this  subject  it  appeared  from  the  set- 
tlement, that  the  wife  had  given  up  to  her  husband  a  great  part  of  her  for- 
tane,  who,  in  consideration  of  such  fortune,  covenanted  to  make  a  provi- 
sion for  his  wife  and  children:  Sir  W.  Grant  said,  that  the  mere  fact  of  a  . 
settlement  was  not  evidence,  that  the  husband  became  a  ^purchaser  of  aU 
the  fortune  that  might  afterwards  come  to  the  wife,  that  the  settlement  in 
the  cause  appeared  to  be  in  consideration  of  her  fortune  as  specified  and 
descrilied  in  the  deed  itself,  part  of  which  was  settled  and  part  paid  to  tlie 
hnslMind,  so  tiiat  lie  could  not  be  considered  a  purchaser  of  any  thing  more 
than  the  fortune  the  wife  then  had.    Sec  Milford  v.  Mitfurdy  9  Ves.  89. 
Consistently  with  this  doctrine,  his  Honour  decided  the  case  of  Carr  v.  As  to  addi- 
Taylory  10 Ves.  574;   there  tiic  consideration  of  the  settlement  was  ex-  tionalstttlv- 
pressed  to  be  the  portion  or  fortune  which  the  husband  would  iuive  or  receive  ment  in  kanh 
M  the  tiutniage,    Tlie  wife  afterwards  became  entitled  to  a  share  in  the   ruptcy, 
residuary  estate  of  an  intestate,  part  of  \^  hich  consisted  of  a  bond  debt  ' 
due  from  tlie  husband  and  his  father.    The  husband  having  become  a  bank- 
rupt, the  question  was,  whether  the  wife  was  entitled  to  an  additional  set* 
tiement  out  of  property  accrued  to  her  after  the  date  of  her  marriage 
aettleiuent ;  wliich  could  not  be,  if  by  such  settlunent,  the  husband  had 
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proceeding  upon  the  ground  of  equality ;  there  being  a  settle- 
nient  made  by  the  husband  on  1^  wife,  whereby  be  becomes  a 
purchaser  of  her  fortune ;  and  therefore,  on  the  one  hand,  as 
she  is  to  have  the  provision  made  by  the  settlement,  so,  on  the 
other,  he  shall  have  her  whole  portion. 

And  it  is  not  necessary  that  there  should  be  a  settlement  of 
any  estate  by  the  husband  upon  his  wife  (k);   if  3he'have  a 
provision,  in  case  she  should  survive  him,  out  of  her  own 
estate>  that  will  entitle  him  to  the  remainder  of  her  fortune^ 
although  nothing  moves  from  him ;  for  it  is  sufficient  that  such 
is  the  agreement  of  the  parties;  because,  if  he^  reduces  it  into 
possession  during  the  coverture,  it  will  be  his  absolutely,  and 
be  might  release  it.     If  there  be  no  agreement,  the  law,  which 
gives  her  the  chance  of  survivorship,  must  take  place,  but  she 
waves  that  cmmce  by  an  express  agreement  of  having  so  much 
at  dl  events ;  and  the  husband's  departure  from  that  absolute 
right  which  the  law  gives  him'  over  the  whole,  either  by  reducing 
such  debt  into  possession,  or  by  releasing  it,  is  of  itself  a  suf- 
ficient consideration  (f). 

But  as  the  last-mentioned  cases  rest  upon  its  being  the  ex- 
press agreement  of  the  parties  (x),  the  principle  will  not  apply 
where  the  wife  is  an  infant  at  %he  time  of  such  settlement,  or 

(u)  AdamB  T.  Cole,  Ca.  temp.  Talb.  169, 170.        (x)  Vide  2  Atk.  448,  449» 

purchased  for  his  own  benefit,  all  subseqaent  property  to  which  his  wife 
jniglit  become  entitled  daring  the  marriage.  The  Master  of  the  Rolls  de- 
cided, that  as  the  settlement  might  be  construed  to  mean  either  the  fortune 
which  the  hasband  would  actaally  receive  at  the  moment  of  the  marriage, 
or.  the  rights  he  would  acquire  by  the  marriage  ;  and  as  the  latter  intention 
was  neither  expressed  nor  clearly  imported  in  sucli  settlement,  its  operatioa 
shoQld  be  conhned  to  the  wlfe*s  property  at  her  marriage  ;  so  that  her  hos- 
Vand  was  not  a  purchaser  of  her  after-acquired  personalty,  and  conse- 
quently, that  she  was  entitled  against  his  assignees  to  an  additional  settler 
ment  out  of  it.  On  this  latter  subject,  see  Beretford  v.  Hohaon,  1  Madd* 
Kep.  S6^^  and  cases  there  cited. 

( F)  In  this  case  the  husband,  having  no  property  of  his  own,  by  an 
obligation  given  by  him  to  trustees,  reciting  that  his  intended  wife's  forhtna 
a^recf^^t  that  amounted  to  aJbout  500J.,  agreed  to  pay  to  her  annually  lOL  ibr  her  separate 
f^e  ifhdU  have  use,  and  that  if  he  survived  her,  she  should  have  the  power  to  dispose,  by 
^*  will,  of  100/.,  her  wearing  apparel,  vratch,  rings,  and  jewels ;  but  if  she 

happened  to  be  the  survivor,  then  he  stipulated  to  leave  her  tOOL  and  all 
Iier  wearing  apparel,  &c.  to  be  at  her  sole  disposal ;  and  for  better  securing 
the  premises  he  agreed,  upon  request,  to  settle  lands  of  the  yearly  value 
of  1^1.    The  wife  being  entitled  to  a  debt  of  tOOh,  secured  by  bond  given 
to  Iier  dum  sola,  the  question  was,  between  the  surviving  wife  and  the  re- 
siduary legatee  of  the  husband,  whether  this  bond  debt,  as  a  chose  in  action, 
and  not  reduced  into  possession  by  the  husband,  was  the  property  of  her, 
or  of  the  residuary  legatee  ?    Lord  Talbot  determined  in  favour  of  the 
latter. — In  this  case,  therefore,  there  may  be  said  to  be  an  express  con- 
tract   between   the   husband  and  wife>    to  divide  the  wife's  fortune  in 
manner  above-metitioned,  she  agreeing  to  take  part  of  it  in  certaipty, 
rather  than  run  the  risk  of  losing  the  whole  by  her  husband's  receipt  of  it 
during  the  marriage,  so  that  thereby  the  husband  bacame  a  pqrchater  of 
fhe  bond  debt  for  200/. 


[  7^] 

Bxtept  wife  be 
infant,  or  set- 
ilement  Its  ««• 
}untary. 


Protided  therf 
he  express 


AKB  THE  husband's  iktsrbst,  &<:.  1l45 

ivbere  the  seUlement  is  made  after  maitiage;  for  in  such  case# 
the  wife  is  incapable  of  contracting. 

But  if  a  settlementy  made  before  marriage^  be  expressly  SettUmeni  6jr 
made  in  consideration  of  part  of  the  wife's  property  only,  that  ^^  conndera'* 
will  destroy  the  presumption  that  it  was  made  in  contemplation  ''f|?y '^?'*  ^ 
of  the  whole  of  her  fortune ;  and^  in  such  case,  I  apprehendi  deprhes  him  rf 
what  ia*not  specifically  conveyed  to  the  husband  will  survive  *'*•"'**• 
to  the  wife. 

Thus  (y\  where  on  the  marriage  of  the  plaintiff's  father 
with  the  defendant,  who  had  a  portion  of  300/.  in  her  brother's 
hands,  secured  by  his  bond,  a  farm  was  settled  upon  the  de- 
fendant for  her  jointure,  expressly  in  consideration  of  100/* 
paid  for  her  marriage  portion;  the  husband  afterwards  dying 
indebted  by  bonds,  wherein  he  and  his  heirs  were  bound,  and- 
actions  being  brought  theVeupon  against  the  plaintiff,  as  his  heir,      {  769  J 
to  subject  the  real  estate  descended  to  the  payment  tiiereof,  he 
exhibited  his  bill  to  have  the  remaining  £00/.  of  the  portion, 
which  was  unpaid,  applied  in  discharge  of  the  debts*    It  was 
pretended  by  the  defendant,  that  there  was  but  100/.  of  her 
portion  to  be  paid,  and  that  it  was  agreed  by  her  husband  and 
herself  before  marriage,  that  the  remaining  £00/.  should  be 
her's;  and  besides  that  her  husband  being  dead,  and  this  being 
a  debt  to  her,  not  disposed  of,  it  did  by  law  belong  to  her. 
But,  for  the  plaintiff,  it  was  said  to  have  been  expressly  agreed 
before  the  marriage,  that  the  remaining  200/.  of  her  portion 
should  be  applied  to  pay  the  husband's  debts,  if  there  was 
occasion.     Neither  of  the  agreements  were  well  proved.    The 
Master  of  the  Rolls  decreed  the  200/.  to  be  applied  towards 
payment  of  the  husband's  debts ;  but,  on  appeal  to  the  Lord 
Chancellor,  his  Lordship  was  of  opinion,  that  as  the  case  was, 
unless  there  was  an  agreement  that  the  husband  should  have 
the  200/.  it  would  survive  to  the  wife,  and  therefore  fab  Lord- 
ihip  directed  an  issue  as  to  this  point.  r  wq  ^ 

And  if  (z),  on  the  marriage,  there  be  an  agreement  made  in  Hfuband^r§€' 
consideration  of  the  wife's  portion,  to  make  a  settlement  upon  «1^2emfii/ 
her  for  a  jointure,  and  to  settle  lands  upon  the  children  of  the  *«i^eMhUw\fe9 
marriage,  and  the  wife  dies  before  the  settlement  can  be  made,  she  dU%ifore 
yet  her  portion  shall  go  to  the  husband  or  his  representatives,  JJ^'jj"**^"^ 
and  shall  not  survive  to  the  representatives  of  the  wife;  for  he, 
being  iu  no  default,  ought  not  to  suffer  by  the  act  of  God. 

(f)  CUland  ▼.  CUland,    Pre.  Cb.      312.    GUb.  £q.  Ca.  70.    1  £q^  Cat 
^.  S.  C.  1  Eq.Ca.  Abr.  70,  pi.  14.         Abr.  70,  pi.  Id. 
{z)  Mtredijih  f .  /f^^wi,  Pre.  Cb. 
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Except  settler  '  But  (a)y  io  such  case,  where  a  wife  survived  her  hudbaad, 
«/  what  was  ^^^>  ^^  ^^?  ^Hcgecl,  had,  io  consideration  of  her  fortune,  which 
t^'i:tii  em         lie  expected  to  receive  (ond  which  was  represented  to  consist 

of  lands  and  money  on  bond,  and  to  be  of  the  value  of  5001^) 

settled  upon  her  a  jointure  of  45/.  per  annum ;  the  wife  alleg-* 

ing  the  jointure  fell  short  of  what,  by  the  marriage  agreement, 

it  ought  to  Iwve  been,  and  no  fine  having  been  levied,  nor 

assignment  made  of  the  bonds,    the  court  dismissed  a  bill 

brought  by  the  husband's  creditors  to  subject  her  property  to 

l)is  debts ;  saying,  that  the  widow  had  tiie  title  in  law  to  the 

lands,  and  the  securities  remaining  unaltered,  and  being  cAoses 

L  771  J     211  action,  the  benefit  wliereof  survived  to  her,  equity  would  DOt 

interfere  to  wrest  them  from  her  (g). 

Ilmhundenti'        If  ^  feme  covert  be  ulnortgagee,  her  husband,  by  virtue  of 

K^r/fjii^r,  09  a    the  marriage,  will  be  entitled  to  the  mortgage  as  a  chose  in 

€itme  ,u  iiciUm,  n^ti^n    though  there  be  no  settlement:  and,  if  it  be  reduced 

if  ne  ri'iluce  i<     .  '  ,®  ....  . 

inio  pn^sfssion  into  possession  in  his  life,  it  will  go  to  his  executors,  and  nol 
Uii!^  "^^  '*"*    survive  to  his  wife.    The  case  of  Parker  v.  Wyndham  (jb),  as 

{a)  Uster  ▼.  Lister^  8  Vern*  68.  case  of  Garforth  v.  Bradley^   i  Vei. 

S.  C.  2  Frccm.  102.  .1  £q.  Ca.  Abr.  676,  and  sec  his  Lordship*8  observa* 

68,  pi.  3.  lions  on  this  sul)jcct  Ihcre.    [cited 

(6)  Pic.  CIi.  41?.    Gilb.  Eq.  Ca.  antea,  741,  of  this  edition,  n.  (C> 

98.  103.     And    liiis  case  was  ap*  — fcL] 
proved  by  Lonl  Hardwickc,  in  the 

Jhnififtnd  must  (O)  It  may  here  be  in  order  to  observe,  that  when  the  husband  is  a  pnr- 
f^rjuim  his  co*  chaser  bv  sertlemcpt  of  his  wife's  clioses  in  action,  if  the  provision  for  hia 
wiitunt  fKjors  wife  and  child renHie  executory,  that  is,  if  it  rest  upon  his  covenant,  then 
^ka  vmn  ciain  neitiier  he  nor  his  assignees  will  be  entitled  to  recover  them  in  equity^  until 
lis  uije^s  they  have  specifically  performed  the  stipulations  in  the  settlement ;  if,  how- 

tfiuiMs  in  ac  ever,  the  covenant  be  fntnre  and  conting^ent,  as  that  the  hnsband*s  execu- 
Mm,  tors  should,  after  his  death,  if  his  wife  survive  him,  pay  to  her  a  sum  of 

money,  then,  as  the  act  to  be  done  in  performance  of  the  covenant  is  con- 
tingent, and  may  never  happen,  and  the  husband's  right  to  his  wife*s  choses 
in  action  l)y  purchase  under  the  settlement  is  immediate  and  absblntc,  the 
court  will  not  postpone  his  title  to  receive  them  until  he  perform  such  an 
act  as  he  enga(;ed  to  do  by  the  covenant.  Basevi  ▼•  Serra,  14  Yes.  31 3. 
S,  C.  3  Meriv.  App.  674*  Bnt  when  the  husband's  covenant  to  pay  or 
settle  amounts  to  a  presentand  certain  obligation,  as  to  do  the  art  immediately 
or  at  a  fixed  period,  then  the  wife  will  have  a  lien  upon  her  own  property 
for  the  consideration  agreed  to  be  given  by  the  husband  for  its  purchase, 
which  must  be  paid  or  settled  before  the  court  will  take  from  her  such  pro- 
perty. Miifoitl  v.  3Iiifordy  9  Ves.  96. 
frf  c^osfs  in  (H)  The  preceding  rases  (beginning  with  Blots  v.  IJerrfordf  antea,  764,  c€ 

m:iinu.y  nnd  re-  this  edition)  prove,  that  where  the  husband  makes  a  settlement  on  his  wife, 
tnrLiun  of  ihem  uuder  an  express  agreement  that  he  shall  be  entitled  to  all  his  wife's  for- 
hitiu.  ^ii*s^$*ion,    tunc,  whether  consisting  of  chos's  in  action  or  otherwise,  he  will  .then  be 

considered  as  a  purchaser,  and  the  choses  in  action  of  his  wife  W\\\  beloTi;^ 
to  his  representative,  thou:ih  not  reduced  into  possession  during  his  life- 
time. We  now  turn  to  a  case  which  decides,  that  the  husband  will  be  cn« 
titled  to  his  wife's  choses  in  action,  without  asctilrmcnt,  provuled  he  rrtfuce 
them  into  possession  during  his  life-time  ;  but  nothing  short  of  an  actual  receipt 
«f  the  principal,  or  an  entire  change  of  the  property  of  the  chose  in  actioii 
will  be  sufficient  to  reduce  it  into  posstssion.  There  must  be  somothin;^  to 
divcKt  the  wife's  riirlit,  and  to  make  that  of  the  husband's  absolute  ;  such 
'  as  a  judgment  recovered  in  an  actioii  commenced  by  him  alone,  or  au 
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to*  tills  point,  was  attended  with  circumstances  peculiarly  strik*  Parker  r. 
ing.  It  was  thus :  Mrs.  Anne  Ashe,  being  entitled  to  the  sum  ^,^  "** 
of  SoOOl,  secured  to  her  by  a  mortgage  for  years  taken  in 
the  name  of  trustees,  and  likewise  to  3000/.  secured  in  the 
same  manner,  taken  in  her' own  name,  and  to  other  personal 
property,  became  a  lunatic ;  and,  on  a  commission  of  lunacy 
issued  out  for  that  purpose,  the  custody  of  her  person  and 
estate  was  committed  to  one  of  the  defendants.  Some  time 
after,  Philip  Parker,  the  plaintiff's  brother,  by  some  contriv** 
ance,  got  at  the  lunatic  and  married  her,  without  making  any 
settlement  or  provision  for  her,  Parker  and  others  were  after-  r  772  1 
ivarda  committed  by  the  court  to  the  Fleet,  and  it  was  ordered^ 
at  the  same  time,  tliat  all  the  deeds  and  securities  relating  to 
the  lunatic's  fortune,  and  also  her  jewels,  &c.  should  be  brought 
and  lodged  with  one  of  the  Masters  of  the  Court,  in  order  to 
secure  some  provision  for  the  wife  in  ca^e  she  should  survive 
lier  husband,  and  likewise  for  the  children  of  that  marriage,  in 
ease  there  should  be  any,-  Some  time  afterwards,  on  Mr. 
Parker's  application  to  the  court,  by  petition,  to  have  the  com* 
mission  of  lunacy  superseded,  it  was  so  directed;  but,  in  regard 
Mr.  Parker's  estate  was  much  incumbered,  and  he  had  made 
no  settlement  on  his  wife,  it  was,  at  the  same  time,  ordered  that 
so  much  of  the  5500/.  as  was  necessary,  should  be  applied  to- 
wards disencumbering  his  estate,  and  the  residue  laid  out  in 
a  purchase  of  lands,  which,  together  with  so  much  of  Mr« 
Parker's  estate  as  would  make  up  500/.  per  annumj  was  to  be 
settled  in  strict  settlement,  and  tiie  re^t  of  his  lady's  fortune 
was  to  be  paid  and  delivered  to  him.  Mr.  Parker  never  com* 
plied  with  any  part  of  this  order,  but,  being  indebted  to  one 
Goodinge  in  a  considerable  sum  of  money,  Goodinge  brought 
liis  action  against  him,  recovered  judgment,  and  took  out  a 

N 

award  of  execution  upon  a  jndgmpot  recovered  l>y  him  and  his  wife,  or  a 

decree  in  equity  for  payment  of  the  money  to  him,  or  to  he  applied  for  his 

use.  Pre.  Ch.  412.  418.    So,  a  release  of  the  chose  in  action  by  the  Imsliand 

alone  for  valuable  cousideratiou,  will  be  a  reduction  of  it  into  possession, 

1  Pres.  AI)r.  S-19,  and  postea,  776,  but  mere  receipt  of  interest  on  a  inort- 

ftgc,  lM>nd,  le<;acy,  or  note,  will  not  amount  to  that  alteration  of  right 

wbich  is  requisite  to  dispossess  the  surviving  wife  of  her  title  to  tite  cliattels 

belon«in^  to  her  before  marriage,  or  acrrning  to  her  during  cov(<rlure« 

Sec  SiLik  V.  Nash,  1  Madd.  Rep.  139.    And  the  same,  it  is  presumed,  may 

be  said  of  a  verdict  obtained  by  the  husband  in  an  ejectment  against  the 

tenant  in  possession  of  the  mortgaged  premises,  for  thereby  the  right  to  the 

choic  in  action  will  not  be  altered,  but  only  secured  or  enforced,  see  postea, 

p.  777.    An'J  for  further  on  the  subject  of  choses  in  action  in   general, 

see  Bull.  Co.  Litt.  351  a.  n.  (1).  1  Pres.  Abr.  347.  1  Rop.  Bar.  &  Fern.  201,  J 

and  1  Madd.  Ch.  478,  2d  ed.     And  that  the  wife  should  join  her  husband  in  f 

*  suit  at  law  fdr  her  chores  in  action,  sec  1  Selw.  N.  P.  287,  h.  5th  edition. 
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^(""'^  V.  fi.  fa.  and  thereapon  the  nrortgage  of  3000/.  was  sold  by  tte 
T  773  ]  ^''®"ff>  «nd  Ae  debt  paid.  After  this,  Mr.  Parker,  being  in- 
debted to  the  plaintif&y  his  sisters,  in  about  2000/.  each,  given 
them  for  their  portions,  did,  by  indenture  taking  notice  thereof, 
assign  5500/.  mortgage,  and  all  securities  taken  for  the  same, 
and  also  all  other  the  fortune  and  portion  belonging  to  him  in 
right  of  his  wife,  to  trustees,  in  trust,  in  the  first  place,  to  pay 
thereout  to  the  plaintiffs  their  portions,  and  then,  in  trust  for 
himself,  his  executors  and  administrators.  Some  time  afterwards 
the  5600/.  was  paid  in,  and  Mr.  Parker  not  having  complied 
with  the  terms  of  the  last  order,  that  sum  was  again  placed  out 
at  interest  on  a  security  taken  in  the  name  of  a  junior  Master 
of  the  Court;  subsequent  to  which,  Mr.  Parker  died  intestate 
and  without  issue,  and  in  about  two  years  Mrs.  Parker  died 
)ikewise  intestate  and  without  issue.  Whereupon  the  plaintiffs, 
who  were  sisters  and  heirs  at  law  to  Mr.  Parker,  and  also  cre- 
ditors as  above-mentioned,  took  out  letters  of  administration  to 
Mrs.  Parker,  the  wife,  and  brought  a  cross  bill  to  have  the 
fortune  and  securities  delivered  erver  to  them. 
[  774  ]  ^,)£}  x]^Q  court  resolved  (c),  that  as  to  the  marriage,  it  was 

then  out  of  the  case,  and  that  the  order  of  the  19th  of  March 
was  likewise  to  be  laid  aside ;  for  as  the  husband,  if  he  had 
complied  with  the  terms  of  that  order,  would  have  been  a  pur- 
chaser of  his  wife's  fortune,  so  he,  not  having  complied  with 
it,  it  was  just  as  if  no  such  order  had  been  made ;  that  the 
wife  being  now  dead,  and  no  children  left,  the  reason  for  this 
court's  interposing  was  at  an  end,  and  then,  as  to  the  5500/. 
tiiat  being  paid  in  during  the  coverture,  was  the  husband  s 
money,  and  the  property  absolutely  vested  in  him  at  law. 
That  although  the  court  had  thought  fit  to  lay  their  hands  on 
it,  and  had  power  so  to  do,  it  having  been  paid  into  the 
^Master's  hands,  yet  that  was  only  in  the  nature  of  a  caution 
till  the  husband  should  make  some  provision  for  his  wife, 
which  being  then  unnecessary,  equity  would  follow  the  law  and 
give  it  to  the  husband's  representatives,  to  whom  it  beldtiged. 
As  to  the  3000/.,  that  being  sold  by  the  sheriff  on  ^Ji.fat 
before  the  husband's  assignment,  the  sale  must  take  place 
against  the  assignment,  though  perhaps  the  plaintiff  might  have 
[  77a  ]  an  equity  to  the  remainder,  after  payment  of  Goodinge's  debt ; 
for  the  husband  nyght  assign  over  a  term  on  mortgage  for 
^ears,  which  he  had  in  right  of  his  wife,  and  so  he  might  likewise 

(c^  Et  vide  Clcland  y,  Cleland^  and  Bloia  and  Martin  ^,  LiiJy  Her^ord^ 
uipra,  764.  76^. 
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1ii6  trast  of  such  term,  and  it  would  prevail  against  the  wife 
although  she  survived  (d). 

If  the  wife  die  possessed  of  a  mortgage,  and  the  husband  Surviving  kus- 
8Ufvi?e,  it  will  vest  iu  the  husband,  by  virtue  of  the  statute  of  wtfe*$tnortgage 
distributions  (e),  for  the  proviso  therein,   savins,  "  that  the  vnder  statute 
Statute  shall  not  extend  to  the  estates  ot  feme  coverts  that  die  (i). 
intestate,  but  that  their  husbands  may  have  administration  of 
their  personal  estates,  as  before  the  making  of  the  act,''  was 
made  in  favour  of  the  husband,  and  not  to  his  prejudice ;  so^ 
that  it  was  intended  by  parliament,  that  the  husband  should  be 
within  the  statute  of  distribution,  so  as  to  take  the  wife's  chases 
in  action  as  to  his  benefit,  but  should  not  be  within  the  same, 
as  to  bis  prejudice;  and  this  is  upon  good  reason  ;  for  were  the 
construction  to  be  otherwise,  the  husband  of  the  wife  intestate 
would  be  in  a  worse  case  than  the  next  of  kin,  though  never  so 
remote,  which  was  not  the  intent  of  the  statute.  P  ^^^^  ^ 

Hie  husband  must  actually  reduce  a  mortgage  to  which  he  HtubantPs  re- 
is  entitled  in  right  of  his  wife  into  possession,  by  procuring  ^^  ^f  «1^''' 
payment  thereof;  or  an  alienation  of  it  by  him  will  not  be  no< a reduc^imi 
binding  opon  her  after  his  death,  unless  it  be  made  for  a  vahr  J^jLiT^miSm 
able  consideration ;  for  if  it  be  otherwise,  and' he  die,  she  sur-  nuuteforara- 
viving,  such  mortgage  will  go  to  her  as  a  chose  in  action,  and  ration^  ^ 
not  to  his  executor.    Thus  where  the  plaintiff's  testator  having 

(i)  Et  vide  Bomnl  t.  Brauder,  1  P.         («)  Vide  1  P.  Wms.  382.  29  Car.  2. 
Wms.  458,  S.  C.  infra,  778. 


(I)  The  true  mode  of  expressing  this  rule  is  adopted  by  an  ejninent  Husband  sur- 
cotemporary  writer^  thus,  "  If  the  husband  survive  the  wife,  then   these  viting  entitUd 
cboscs  in  action  will  belong  to  her  personal  reoresentative,  and  the  husband  to  entirety  of 
may  take  them  as  such ;  but  then  they  must  be  applied  in  a  due  course  of  his  wtfe's  per- 
administTationy  and  consequently  in  discharge  of  the  debts»if  any,  owing  by  sonal  estate* 
tbe  wife,  under  contracts  made  by  her  while  sole"  3  Pres.  Abr.  349.    Though 
the  husband  be  not  as  such  of  kin  to  his  wife  (fVait  v«  Watt,  3Ves* 
14*.  14  ib.  382.  and  BaiUy  v.  JVright,  18  ib.  49),  yet,  since  the  statute 
of  distributions  does  not  extend  to  the  estate  of  a  feme  covert,  he  will  be 
eotitled  to  her  personal  estate  jure  tnaritif  and  exclude  every  other  person. 
29  Car.  2.  c.  3.  s.  25.    2  BJ.  Com.  515.    In  Squib  v.  JVyn,  1>.  Wms.  379, 
where  a  feme  covert  who  was  possessed  of  choses  in  action  died,  and  her 
hosband  administered  and  made  a  voluntary  assignment,  this  was  held  to 
be  an  alteration  of  the  property  and  a  reduction  of  the  chose  in  action  into 
possession,    llie  reporter  adds,  sec  Cart  v.  Rees,  in  Michaelmas  1718,  And  ehoses  in 
where  this  stronger  case  happened  (viz.)  A  wife  died  possessed  of  choses  in  action  without 
action,  and  the  husband  survived,  and  died  without  taking  out  letters  of  letters  of  ad- 
administration  to  his  wife,  after  which,  the  next  of  kin  of  the  wife  admi-  mnistraiiou^ 
nistered  to  her,  and  Lord  I'&rker  held,  that  the  administrator  to  tlie  wife 
was  but  a  tmstee  for  the  executor  of  the  husband,  the  right  to  the  wife's 
choses  in  action  beinsr,  by  the  statute  of  distribution,  vested  in  the  hus- 
band, as  next  of  kin  to  the  wife.    The  same  principle  was  acknowledged  by  j 
Lord  Haj-dwicke  without  any  reference  to  Cart  v.  Rees  in  Elliot  v.  Collier^                                            m 
3Atk.526,  where  it  was  held,  that  if  a  husband  die  before  he  administer    . 
to  his  wife's  personal  estate,  it  shall  not  go  to  her  next  of  kin  but  to  hia 
representative* 
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married  the  sister  of  the  defendant  {f)f  whose  portion  was 
secured  to  her  by  a  mortgage  in  fee .  of  part  of  the  defendant's 
estate^  after  marriage  made  an  assignment  of  bis  interest  in  die 
mortgage ;  and^  by  articles  between  him  and  sereral  trustees 
therein  named,  ttie  money  was  to  be  called  in  and  invested 
in  land,  to  be  settled  to  tlie  use  of  the  husband  and  wife  and 
their  issue,  remainder  to  the  right  heirs  of  the  husband.  The 
husband  and  wife  being  both  dead  without  issue,  the  plaintiff 
claimed  the  benefit  of  the  mortgage  by  virtue  of  the  articles^ 
as  entitled  lihder  the  hosband.  But  the  court  dismissed  the 
bill,  because  the  mortage  being  put  in  the  nature  of  a  chose 
in  action,  the  husband  had  not  an  absolute  power  over  it,  bot 
only  a  right  to  reduce  it  into  possession,  which  not  having 
done,  his  assignee  stood  but  in  the  place  of  the  husband,  and 
could  have  no  greater  right  or  power  than  the  husband  himself 
had, V  and  that  was  only  to  reduce  it  into  possession  in  his  life* 
time,  and  he  having  neglected  so  to  do,  it  survived  to  tlie 
wife,  notwithstanding  the  articles,  and  must  go  to  her  adnii^ 
nistrator  (k). 


(/)  Burnet  v.  KinnagtoUy  2  Vern. 
401,  et  Tide  S.  L.  Pre.  Ch.  118. 
3  P.  Wms.  'iOO,  [and  see  2  Freem. 
239.    2  Veip.  68.    Gilb.  £q.  Ca.  98. 


Ca.  temp.  Talb.  168  to  170.  l  Atk. 
280.  459.  2  Atk.  207.  9  Ves.  98. 
12  ibid.  178,  and  SMadd.  Rep.  16. 
—Ed.] 


Cases  in  text 
good  law. 


Husband  may 
assign  totfe^s 
mortgage  for 
years,  but  not 
her  mortgage 
in  fee,   (Sed 


(K)  The  distinction  here  taken  between  a  voluntary  assi^rnmcnt  and  an 
assijrnment  for  velnable  consideration,  the  wife  snrviving  betn<;  bound 
by  the  latter,  thongh  not  by  the  former,  appears  to  be  good  law.  It 
was  acknowledged  by  Sir  W.  Grant,  M.  R.  in  Milford  v.  Milfurd,  9  Ves. 
99,  and  was  said  by  liim  to  have  been  adhered  to  and  act.'d  on  ever  since 
tlie  determination  of  the  case  qnoted  by  the  learned  author.  By  the  report 
of  the  principal  case  In  Pre.  Ch.  119,  it  appears  that  the  husband  survived 
the  wife,  and  took  out  letters  of  administration  to  her  effects ;  and  liaving 
devised  tiiis  interest  died,  and  the  contest  was  between  the  devisee  of  the 
husband  and  the  administrator  de  bonis  non  of  the  wife. 

If  the  mortgage  in  Burnet  v.  Kinnaston  had  been  a  mortgage  for  years, 
the  husband,  it  has  been  ihonglit,  might  have  disposed  of  it  under  the  rule 
laid  down  in  Sir  Edward  Tvmer^s  case,  cited  antea,  p.  473,  of  this  edit,  in 
the  text^  and  then  the  consideration  would  not  have  been  material.  See 
Mr.  Raitliby's  note  (1)  to  2  Vern.  402.  But  this  seems  doubtful  law  ;  and 
it  is  observable  that  nothing  in  the  form  of  decision  or  dicta  appears  on  the 
point.  If  the  term  be  vested  in  trustees,  it  is  a  doctrine  very  difficult  to  be 
maintained  ;  for  to  hold  that  the  husband's  assignment  ,wonId  deprive  the 
wife  of  the  mortgage  money,  on  the  ground  of  such  assignment  being,  in 
fact,  the  assignment  of  a  term  of  years,  would  be  to  make  the  mortgage 
term  the  principal,  and  the  money  the  accessory,  which  cannot  be  admitted. 
A  modem  writer,  of  much  reputation,  remarks,  "  But  money  of  the  wife 
secured  upon  a  mortgage  in  tee,  is  not  equally  in  the  husband's  power  as 
money  secured  by  a  term  of  years,  so  that  the  decisions  in  regard  to  the 
two  are  different ;  for  a  mortgage  in  fee  the  huslmnd  cannot  dUpose  qf.  The 
estate,  therefore,  continuing  in  the  wife,  carries  to  her  surviving,  the  mo- 
ney along  with  it.  The  security,  then,  not  being  assignable  without  her 
concurrence,  the  debt  classes  among  her  equitable  choses  in  action.**  See 
1  Rop.  Baron  and  Feme,  2il.  That  money  que  on  mortgage  belonging  to 
the  wife  should  be  classed  among  her  equitable  choses  in  action  may  be 
truci  and  tlils  it  will  be  well  to  remember  ia  refercDce  to  the  positions  ad- 
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But  it  seems  reasonable  to  presume  (ff),  that  if  the  husband.  Or  nnw^  made 

enngs  an  ejectment,  and  gets  mto  possession  oi  an  estate  more-,  i^im^,/  p„,ss,g. 

gaged,  a  voluntary  assignment  of  the  mortgage  by  the  husband  '^^J*y  ^^'^^^ 
would  alter  the  property ;  for  that  case  appears  to  be  in  a  great 
degree  analogous  to  the  case  of  an  extent  on  the  wife's  judg-i 
meiit^  which  clearly  is  such  a  possession  of  die  debt|  as  vests  it 
ID  the  husband  to  dispose  of  it  at  his  will  and  pleasure  (l). 

Although  a  mortgaire,  to  which  the  husband  is  entitled  ia  ffanhnnd  hf- 

ngtit  of  his  wife,  will  survive  to  her  m  case  of  his  deatn  as  rvpt,  assign" 

against  his  executors  or  assignees  to  his  use ;  yet  if  his  creditors  ^*/^ J*'  J^^^ 

get  possession  tliereof,  and  thereby  oblige  her  to  apfdy  to  a  ducUon  of  a-ife't 

Court  of  Equity  for  aid,  the  couh  wilfnot  interpose  its  autho-  ^«'S;^}^^ 

rity  to  take  ibe  benefit  from  theoi.    Thus  where  a  feme  9oie  {h),  ^n<j?<  of  kus- 

mortgagee  in  fee  for  800/.  had  married  a  tradesman  who  b»*  uitorx, 
came  a  bankrupt,  on  a  commission  of  bankruptcy  being  takea       [  778  j] 

{g)  VidR  S  P.  Wms.  200.  ment  by  a  hpsband  of  an  interest  in 

(A)  BosvU  ▼.  BrandfTj  1  P.  Wms.  lands  (analogous  to  an  estate  by  cle- 

468»  topra,  775.  £t  vide  Lard  Car-  §it\  whieh  his  wife  was  entitled  to 

ierd  T.  Pusealf  3  lb.  197,  [where  it  under  a  decree  of  eqoity,  was  good. 

wu  held,  that  a  yolmitary  assign-  •»£<<.] 


tanced  in  the  sequel  of  this  chapter.    Bnt  that  the  wife's  mortgage  in  fee, 

or  rattier  that  money  belonging  to  the  wife  secnred  by  a  mortgage  in  fee,  is 

soch  a  chose  in  action  that  the  husband  cannot  dispose  of  by  ajisignment  for 

ninable  consideration  (abating  its  repugnance  to  all  principle),  seems  in- 

cideutaliy  to  have  been  denied  by  great  authority  in  BotcU  v.  Brandety  the  ^ 

case  aext  quoted  by  the  learned  author  in  the  text.    In  that  case  the 

a»«ignnaeot  of  commissioners  of  bankrupt  passed  the  money  due  on  the 

wife's  mortgage  in  fee  to  the  assignees ;  and  the  court  declared,  that  as  to 

ttie  legal  estate  which  remained  in  the  wife,  she  was  as  to  that  a  tnuiee  for 

the  assignees. 

(h)  A  verdict  obtained  by  the  husband  in  an  ejectment  against  the  te«    Volvnlary  ns* 
amts  in  possession  of  the  premises,  whereon  the  wife's  chose  in  action  is   si^mi  ut  after 
secnred,  would  not,  it  is  conceived,  be  of  itself  a  suflfirient  act  on  the  part   ejelmeut^tftn* 
of  the  husband  to  reduce  the  chose  in  action  into  possession ;  for  the  money    iUitnd  ins^' 
bciag  still  A\\^  on  the-mortgage,  it  is,  notwitlistanding  the  ejectment,  a  chose   portable, 
ia  action  belonging  to  the  wife.    Tlie  only  alteration  effected  by  the  eject* 
n^nt  is,  that  tlie  husband  receives  the  rents  of  the  estate  insteaid  of  the  in- 
terest of  the  mortgage  money  ;  and  receipt  of  interest,  we  have  seen,  antea, 
t74^,  of  this  edit.  n.  (H),  will  not  alone  be  enough  to  reduce  a  mortgage 
loQging  or  accruing  to  the  wife  into  possession.    If  this  reasoning  can  be 
depeiKled  on,  there  is  little  weight  in  the  learned  anthor*s  argument,  from 
the  analogy  wbi4:h  this  case  Is  said  to  bear  to  that  of  an  extent  on  the  wife's 
jtttlgment,  because  in  that  instance  the  money  is  actually  paid  or  adjudged 
to  be  paid  to  the  husband,  which  is,  or  is  equivalent  to,  a  receipt  of  the  money. 
And  it  is  observable,  that  a  verdict  iu  ejectment  against  the  tenant  in  pos-  .... 

S€a8ton  is  widely  different  from  a  decree  of  foreclosure  nisi  in  the  hu»- 
band's  favour ;  for  there  the  money  is  decreed  to  be  paid  to  the  husband 
himself  within  a  certain  time,  or  the  mortgagor  to  be  for  ever  foreclosed, 
and  sQch  a  decree  would  witboat  donbt  be  sufficient  to  carry  the  chose  in 
aetioo  to  the  husband's  representative  against  the  wife  surviving,  should  the 
ha^lMnd  die  in  the  mean  time.  See  Forbes  v.  Pkippt,  1  Eden.  Rep.  50'i.  and 
Murray  ▼.  Elibank,  10  Ves.  91.  Tlie  consequence  is,  that  a  voluntary  sef« 
tlement  or  assignment  of  tlie  wife's  mortgage  by  the  husband  attcrjad*;- 

•ent  in  ejectmjBQt  cannot  h^  looked  on  as  the  source  of  an  unimpeachahit  .1 

tiik. 
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out  against  hioii  the  commbsioners  had  assigned  over  all  his 
estate,  real  and  personal,  ivhich  included  this  mortgage.  After- 
wards, the  husband  being  dead,  and  the  writings  relating  to  the 
mortgage  being  in  the  assignee's  hands,  a  bill  was  brought  hj 
the  widow  of  the  bankrupt  against  the  assignees  for  them,  and 
to  have  the  benefit  of  the  mortgage.  But  it  was  held  by  his 
Honour,  the  Master  of  the  Rolls,  that  the  widow  being  plaintiff 
against  the  assignees,  so  that  she,  and  not  they,  sought  aid  ia 
equity  (m),  and  there  being  iii  the  mortgage-deed  a  covenant  to 
pay  the  mortgage-money  to  the  wife,  tliis  debt  or  chose  in  action 
was  well  assigned  by  the  commissioners  to  the  assignees,  and 
vested  in  the  assignees,  as  plainly  it  was,  the  l«gal  estate  of 
the  inheritance  of  the  lands  in  mortgage  continuing  in  the  wife 
was  not  material,  it  being  no  more  than  a  trust  for  the  a3signee8. 
£  779  ]  For  the  trust  of  tlie  mortgage  must  follow  the  property  of 
the  debt,  else  the  mortgagor  would  be  in  a  very  hard  vase, 
namely,  liable  to  be  sued  by  the  assignees  of  the  commis- 
sioners upon  the  covenant,  and  also  in  an  ejectment  by  the 
wife  of  the  mortgage,  whereas  the  latter  suit  would  be  en- 
joined in  equity  (n). 


Thai  nut  u  by  (M)  This  circumstance  that  the  suit  was  instituted  hy,  and  not  against 
0Md  not  agalngt  the  widow,  seems  at  present  to  be  of  no  consideration.  Mr.  Vesey  in  a 
wUhw^  tmmo-  note  to  Elibank  V.  MotUaUeu,  5  Ves.  739,  n.  {h),  thns  observes  :— •''  The  dis- 
iiiidL  tinction  upon  which  Botcil  t.  Brander  was  decided  in  favour  of  the  hus- 

band's assignees,  and,  as  it  seems,  without  giving  the  wife  any  part  of  the 
fund,  [namely,]  that  the  assignees  were  not  the  luaintifTs,  lias  certainly  not 
been  attended  to  in  the  more  recent  authorities ;  and  this  farther  ob:tervation 
arises  upon  that  case,  that  it  is  (|uestionable  whether  it  could  afford  a  ground 
for  the  application  of  the  principle  upon  which  that  distinction  rests :  the 
subject  being  a  mortgage ;  with  respect  to  which  it  roust  h^  remembered, 
that  supposing  the  estate  to  be  absolute  at  law,  the  mortgagee,  whether  at 
defendant  to  a  bill  of  redemption,  or  as  plaintiff  in  a  bill  of  foreclosure,  is 
forced  into  the  Court  of  Chancery  by  tlie  equity  of  the  mortgagor."    Et 
vide  postea,  781,  tn  neiU*   In  the  following  references  the  wife  was  plaintiff^ 
Car  V.  Taylor,  10  Ves.  574.    Coysegame  ex  parte,  1  Atk.  19t.    Meah  t. 
Meals,  1  Dick.  37S. 
Wife*8  choHsin      (N)  The  principle  to  be  deduced  from  tliis  case  is,  that  if  a  wife  before 
OiCiioH  pasa  by     her  marriage  has  a  debt  due  to  her  by  mortgage,  it  will  pass  absolutely  by 
assignment  in     the  assignment  under  a  commission  of  bankrupt  against  her  husband,  unless 
bankruptcy  or     the  assignees  are  obliged  to  seek  the  aid  of  a  court  of  equity,  who  will  com- 
insoivency,  but    pel  them  to  do  the  usual  equity  in  making  a  suitable  provision  for  the  wife, 
not  her  reverm      if  that  was  not  done  at  the  time  of  the  marriage.    And  this  may  be  ad* 
sionary  ia-         vanced  as  good  law  at  the  present  day,  see  1  Christ.  B.  L.  p.  488.    What 
ieruts.  interests  of  the  wife  so  vest  in  the  husband  as  to  belong  to  his  assigneea 

npon  a  bankruptcy,  was  the  leading  question  in  dispute  in  Saddineton  v. 
Kinsman,  1  Bro.  C.  C.  43,  a  case  which  was  compromised  without  a  decree. 
The  law  however  seems  to  be  now  settled,  that  the  general  assignment 
either  in  bankruptcy,  or  under  the  insolvent  act,  does  not  operate  as  a  re- 
duction into  possession  of  a  surviving  wife's  reversionary  interest  in  per- 
sonal property,  and  that  the  courts  are  now  anxious  to  protect  the  rever- 
sionary interests  of  feme  coverts.  See  Gayner  ▼.  $Vilkinson,  t  Dick.  491  • 
5.  C.  1  Bro.  C.  C.  49,  n.  (t).  Prmgle  v.  Hodgson,  3  Ves.  617.  Mitford  v. 
Mitfordj  9  ibid.  98.    H'oodlands  v.  Crowther,  13  ibid.  174.    Uomsky  v.  Lee, 
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But  if  there  had  been  any  articles  before  the  marriage  ( i ),  Except  mori^ 
purporting  that  this  mortgage-money  should  have  continued  in  ^f^^^  J^j^ 
the  wife  as  her  provision^  ox  should  have  been  assigned  in  trust  o»  «V'«  f»^ore 
for  her,  they  would  have  been  a  specific  lien  thereupon,  and  * 

have  preserved  it  from  the  bankruptcy  (o). 

In  the  last  case,  the  Master  of  the  Rolls  observed,  that  it  Husband  or  kU 
might  have  been  a  matter  of  different  consideration,  if  the  StSJuiiy^J^ 
awigoees  had  been  plaintiffs  in  equity,   and  desired  the  aid  obtain  w^^s   • 
thereof  to  strip  the  widow  of  all  that  she  had,  towards  the  perty  nuut 
doing  of  which,  equity  would  hardly  have  lent  any  assistance ;  ^U^!^^^^ 
because  the  assignees  claiming  under  the  bankrupt  husband, 
could  be  in  no  better  plight  than  the  husband  would  have 
been ;  and  if  the  husband  had  in  equity  sued  for  the  money  (J  ), 
or  else  prayed  that  the  mortgagor  might  be  foreclosed,  equity,       [  78O  ] 
probably^  would  not  have  compelled  the  mortgagor  to  pay  the 
money  to  the  husband,  without  his  making  some  provision  for 
his  wife ;  or  at  least  the  wife,  by  an  application  to  the  court 
against  the  husband  and  the  mortgagor,  might  have  prevented 
die  payment  of  the  money  to  the  husband,  unless  some  pro- 
vision had  been  made  for  her. 

But  even  in  that  case,  I  should  apprehend  (£),  that  if  the  hus-  Hiw5aiid's  oi* 
band  was  living,  the  assignees  of  the  bankrupt  would  be  allowed  ^f^er€$t  «e 
the  interest  of  the  mortgage  during  his  life,  because  to  that  he  *****>  •/  *^*'* 

mortgage  dwr" 

vould  have  been  entitled  (p).  ing  kuatHuuCe 


<t)  1  P.  Wms.  459.  Bennet  ▼.  Du-      Wins.  582.   Gilb.  Eq.  Ca.  140,  and 
ctfl,  t  P.  WniA.  516.  Moor  t.  MycauU,  Pre.  Cb.  22. 

0)  Vide  Jaeotnom  v.  mmmne,  1  P.         (fc)  Ibid. 


It/s, 


i  Madd.   Kep.  1 6.    Nash  v.  Nash,   ib.  1S3.    PUard  v.  Roberts,  S  Madd. 
3a4,  sed  vide  10  Vcs.  58n,  1  Christ  B.  L.  S70,  and  Mr.  Canning's  obser- 
titions  on  the  auestion,  how  far  a  contingent  or  reversionary  Interest  of      «. 
hosbaDd  and  wife  in  her  right  in  personal  estate  is  assignable  in  deed,  or  in 
law,  during  the  coverture,  1820. 

(0)  And  if  lands  are  left  by  wUI  to  a  married  woman  for  her  sole  and    Husband  may 
separate  use,  and  no  trustee  is  appointed,  the  husband  will  be  considered   be  trustee  for 
hi  equity  as  the  trustee ;  and  if  he  becomes  bankrupt,  no  interest  in  the   wife. 
premises  can  be  conveyed  to  his  assignees.'    This  was  the  point  decided  by 
Benet  v.  Davis,  cited  supra  in  the  text,  n.  (t).    Quaere,  Does  not  the  hus- 
band's trusteeship,  cease  with  the  coverture  ? 

(P)  The  learned  author  in  the  index  to  his  fourth  edition,  says,  ''  But 
tiie  creditors  shall  liave  the  interest  during  their  joint  lives,  780."  This  is 
perhaps  the  more  correct  mode  of  expressing  the  conception  in  the  text,  as 
m  the  instance  where  the  husband  is  entitled,  to  the  interest  only  of  the 
wife's  mortgage,  he  can  have  it  but  during  the  coverture,  that  is,  during 
the  joint  Ufes  of  himself  and  wife. 

It  is  clearly  settled,  that  since  the  husband  is  obliged  to  raaintahi  his   HuMbemffs  at* 
wife,  he  will  be  entitled  to  receive  the  annual  produce  of  her  property,  al-    j^gnecs  take  an* 
though  he  decline  to  make  a  settlement  on  her.    And  the  husband  being    mtal  prodnee  ^ 
thns  entitled  to  the  whole  annual  income  of  his  wife's  property,  his  assig-    ar(^«'«  property^ 
aees  in  bankruptcy,  or  under  the  insolvent  debtors'  act,  or  trustees  under   sabit^  to  Mafc- 
his  own  assignment  to  pay  debts,  will,  as  representing  him,  be  entitled  tiig  A«r  an  «l-  i 

to  receive  such  income  \  out  of  which  they  will  be  obligra  to  make  a  settle-   Uwmce*    <  * 
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Bouhtfvi  whai  It  appears  from  the  surprise  and  disapprobation  expressed 
wl  jyiT  *>y  ^^d  Chancellor  Finch  (/),  in  the  case  of  Pitt  v.  Hunt,  at 
mmt  of  wffe'M  the  resolution  of  the  House  of  Lords,  in  Sir  Edward  Turner's 
lirtH,      ^^'     case,  that  previous  to  that  determination,  it  had  been  held  as 

clear  and  settled  Uw,  *^  that  the  husband  could  not  dispose  of 

property  held  in  trust  for  his  wife,  existing  without  his  privity, 

and  not  created  fraudulently,  before  marriage."     And  it  seems 

[781]     still  doubtful,  at  least,  to  what  extent  the  assignment  of  the 

husband  of  the  wife's  equitable  interest,  except  in  a  case  of 

the  trust  of  a  term  for  years  of  land,  is  binding  upon  her. 

Husband  com-        It  is  the.  constant  practice  of  the  Court  of  Chancery  to 

for  wife't  per-  oblige  a  husband,  who  comef  into  equity  for  his  wife's  personal 

sontd  P^n^rty   property  (wi),  or^  any  thing  he  claims  in  her  right,  jure  mariti, 

muintemtnee  on  to  make  a  settlement  upon  his  wife  by  way  of  jomture,  or  to 

A^  (Q>  -  secure  a  maintenance  for  her  in  case  she  outlives  him,  and  the 

court  will  not  interfere  till  that  be  done,  not  even  where  she  is  a 
party  to  the  suit.  And  it  will  make  no  difference,  though  there 
be  other  provisions  for  the  wife's  separate  use  before  marriage, 

(I)  Vide.  1  Vera.  18,  supra,  745.  t  Vera«  -494.      Utpt&n   v.  TempCBl, 

(m)  Nels.  Ch.  Rep.  377.  Skin.  288.      t  Vera.  6^6.    t  Ves.  jun.  56S. 


me nt  or  allowance  to  the  wife  for  her  support.    Tims  it  was  distinctly  held, 

in  Pryor  v.  HiU^  4  Bro.  C.  C.  1S9,  that  the  assif^ees  under  a  general 

as8i|rnin¥nt  for  the  benefit  of  the  husband's  creditors,  should  not  take  divi- 

'         dends  settled  on  the  insolvent's  wife  for  her  life,  unless  they  would  make  a 

provision  for  the  wife.    So  Lord  Alvanley  held,  in  Bfwu  v.  Clarki^  3  Ves. 

166,  that  assignees  of  a  bankrupt  taking  his  wife's  fortune  out  of  the  courts 

'  must  make  a  provision  for  her ;  and,  in  that  case,  they  consented  to  give 

her  half.    His  Lordship  was  of  the  same  opinion  in  ijumb  v.  MUntBy  5  Vea. 

517.    And  Sir  W.  Grant,  M.  R.  in  fVrig^ht  v.  MorUy,  li  Ves.  21,  after 

reviewing  the  principal  authorities,   said  the  result  was  that  the  wife's 

life  interest  passed  to  the  assignees,  subject  to  the  ordinary  equity  for  a 

settlement. 

EttahUsked  (Q)  This  is  a  very  old  head  of  equity.    It  is  adverted  to  by  Lord  Keeper 

rule  (tkongk  of    Coventry,  in  TanfUld  v.  Davenporiy  Toth.  114.    But  Lord  King  said   he 

doubifiil  poiicy)  thought  it  extraordinary  that  the  Court   of  Chancery  should  interpose 

that  wife  i»  eu-   against  the  husband  in  cases  where  the  law  gave  him  a  title  to  the  wife's 

tiilsd  to  pro-       personal  estate ;  and  undoubted  experience  had  shewn,  that  such  interpo* 

rmmi/or  pt«-      sition,  unless  where  the  husband  had  appeared  to  be  a  profligate  or  extra- 

perty  which  she  vagant  man,  had  been  the  occasion  rather  of  mischief  than  of  good,    jifil. 

brings  her  kus*  ner  v.  Colmer,  t  P.  Wms.  641.    Lord  Cowper  too  thought  the  doctrine  broke 

hand.  in  upon  the  legal  title  which  the  husband  had  to  his  wife's  personal  estate  ; 

and  the  method,  however  intended  originally  as  a  cautionary  provision  in 
favour  of  the  wife,  had  sometimes  proved  inconvenient ;  nevertheless  cos- 
tom  and  long  usage  had  sufficiently  established  it,  and  his  Lordship  could 
not  take  upon  himself  to  alter  it;  Brown  v.  EUon^  3  P.  Wms.  205.  The  first 
Vlce-Chaucellor  (Sir  T.  Plnmer)  also  said  it  was  difficult  to  discover  the 
ground  of  the  wife's  equity,  see  Uoyd  v.  WUUams^  1  Madd.  Rep.  458.  This 
equi^  however  is  now  clearly  established,  not  only  against  the  nusband  per* 
sonally,  but  against  all  persons  claiming  under  mm,  whether  by  operatSoa 
of  law  or  otherwise.    1  Madd,  Cb.  480. 
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yet  if  a  great  accession  afterwards  comes,  the  court  will  not 
aufifer  the  husband  to  exhaust  it  (n)  (r). 

(b)  Per  Lord  Hardwicke,  f  Ves.  jun.  595.     Burdon    v.  Dean,  2  Ves. 
Jon.  607. 


(R)  Id  Burdon  v.  Dean^  2  Ves.  jun.  607,  the  wife  being  entitled  to.  1000/.   JVif^$  equity 
under  Uer  father's  marriage  settlement,  it  was  prior  to  her  marriage  settled  far  a  proowton 
thus :— 500Z.  of  it  were  to  be  paid  to  the  husband,  and  the  residue  to  be  ajtpUes  to  newly 
settled  npon  herself  and  children.    The  wife  being  entitled  to  other  pro-  acquired  prO' 
perty,  no  notice  was  taken  of  it  in  the  settlement.    The  husband  having  perty,  u$  well 
become  bankrupt,  the  question  was,  whether  she  was  entitled  to  a  prof  i-   as  to  that  pas- 
sion oot  of  such  other  property  as  against  the  assignees,  or  was  barred  of  seosed  h^ore 
that  equity  in  the  provision  made  for  her  by  the  settlement?    I^ord  Alvan-  marriage,  but 
ley  decided,  that  the  settlement  did  not  bar  her  right  to  a  provision  out  of  not  to  tiiut  of  ' 
her  other  property :  and  his  Lordship  admitted  that  the  equity  of  a  wife  real  estate, 
to  have  a  provision  out  of  her  trust  property  claimed  by  the  husband,  at- 
tached upon  newly-acquired  property  as  well  as  upon  property  which  be- 
kniced  to  her  before  marriage,  but  his  Lordship  doubted  whether  the  wife's 
eqoity  bad  been  extended  to  a  trust  of  real  estate,  to  which  the  wife  may  be 
entitled  for  life.«-There  is  good  reason  it  is  apprehended  for  this  doubt* 

Lord  Rosslyn,  C.  put  the  rule  on  this  principle,  th^t  where  the  persons  Lord  Bo»$lyii^» 
dahning  in  right  of  the  husband,  however  meritorious  their  consideration,  expression  of 
are  obliged  to  come  to  an  equitable  jurisdiction  to  obtain  the  benefit  of  any  rule, 
psrt  of  the  property,  the  destination  of  which  is  for  the  enjovment  of  the 
iinsband  and  wife,  the  court  will  not  apply  it  to  the  use  of  the  husband 
only,  leaving  the  wife  to  starve.    Oswell  v.  Probsrt,  2  Ves.  Jon.  682.    The 
same  law  was  distinctly  acknowledged  in  Freenuin  v.  Pardty',  3  Ves.  424. 
and  in  MUnes  v.  Lumb,  5  ib.  517. 

From  the  language  of  some  of  the  cases  it  should  appear  that  the  juris-   WVn'seqiuUu  so 
diction  of  the  court  is  confined  to  cases  where  tlie  husband  or  the  persons  far  settUd  that 
dauning  under  him  are  plaintiffs,  see  antea,  p.  778,  n.  (M).    It  is  however  she  may  file  a 
now  settled,  thdt  the  wife  by  her  next  friend  may  file  a  billon  her  own   bill  to  enforce 
account,  which  the  court  will  entertain  if  the  subject  be  of  equitable  not   it,  though  she 
of  legal  cognizance.    Thus  in  Lady  EHbank  v.  Montolieu,  5  Ves.  737,  Lady   have  settlement 
Cranstown  died  intestate ;  possessed  of  large  personal  property  ;  leaving  b^ore  mar-  ^ 
two  brothers  and  two  sisters  her  next  of  kin.    Lewis  Montolien,  one  of  her  riage  which  is 
brothers,  took  oot  letters  of  administration  to  her.    The  biU  was  filed  by   inadequate,  or 
Lady  Elibank,  one  of  the  sisters  of  Lady  C,  against  her  husband  Lord   ufhich  was  not 
Elibank,  and  against  Montolieu  the  administrator,  praying  an  account  of  intended  to  em- 
the  phuntiff 's  share,  and  that  it  might  be  settled  on  her  and  her  family,  bnue  future  oc- 
Hontolieu  by  his  answer,  insisted  upon  retaining  the  plaintiff's  share  to-  quisitions, 
wards  satisfaction  of  a  debt  due  to  him  from  the  plaintiff's  husband,  on  the 
groond  of  a  provision  made  for  her  by  settlement  previous  to  her  marriage 
with  Lord  Elibank;  but  that  settlement,  it  was  proved,  was  not  adequate 
to  her  fortune,  and  appeared  to  have  been  made  upon  the  expectation,  that 
bj  circumstances  to  occur  in  the  family,  there  would  be  an  opportunity  to 
do  better  for  her  ladyship  at  a  future  period.    The  question  was,  whether 
tile  plaintiff  was  entitled  to  the  relief  prayed  by  her  mil,  as  against  Monto- 
lien the  administrator,  under  tlie  circumstances  stated  P    Lord  Rosslyn  said 
he  wished  to  consider  the  case.    Ou  It  future  day  his  Lordship  delivered 
jodgment  as  foUows :— ^  The  only  difficulty  I  had  in  this  cause  was  upon 
the  form  of  the  suit ;  whether  a  married  woman  by  her  next  friend  could 
be  the  plaintiff  in  this  court.    WiUi  respect  to  the  point  made  by  the  an- 
swer or  Montolieu,  that  he  had  a  right  to  retain  against  the  debt  of  the 
husband,  beuD^{  possessed  of  the  fund  as  administrator,  and  the  wife  being 
one  of  the  next  of  kin,  I  am  clearly  of  opinion  the  defendant  had  no  right 
toretafai.     The  administrator  Is  trustee  for  the  next  of  kin:  theplauntiff 
being  one  of  them,  if  she  has  any  equity^  against  her  husband  with  regard 
to  tids  money,  that  equity  will  clearly  bar  any  right  of  retainer  he  can  set 
Bp  to  the  property,  of  which  he  became  administrator.    With  respect  to  the 
only  difficolty  I  had  npon^  the  point  of  form,  if  she  is  entitled,  and  there 
b  no  way  of  asserting  her  right  against  her  husband  except  bv  a  bill,  that 
objection,  I  think,  does  not  weigh  much.    If  the  defendant  Montolieu  had 
ddoe  what  would  have  been  the  natural  thing,  and  the  right  thing,  and 
what  he  certainly  would  have  done,  but  for  bis  own  interest,  be  would 
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^nd  a  court  of  eqnity,  where  it  was  in  proof  that  a  hus- 
band had  ill-treated  his  wife,  decreed  the  interest  of  money^ 
part  of  her  portion,  to  be  paid  her  for  her  separate  mainte- 
nance (o)  (s). 

(o)  Lady  Oxenden  v.  SirJamea  Orendeny  2  Vem.  493* 


And  in  mean 
time  en^tri  will 
reBtrain  Air«- 
band  from  us- 
signing,    Sed 


Wife  entUUd  to 
tettUment  if 
her  husband  so 
treaU  her  as  to 
compel  her  to 
desert  him. 


have  been  tlie  plaintiff,  desiring  the  conrt  to  dispose  of  the  fnnd  for  the 
benefit  of  Lady  Ktibank,  or  to  protect  her  interest  in  it.  Then,  upon  all 
the  cirnimstances,  it  is  very  clear,  if  it  had  come  before  the  court,  it  wonld 
have  been  matter  of  coarse  to  have  pronounced  on  her  equity  on  the 
bill  of  the  administrator,  praying  that  tlie  money  in  his  hands  might  be 
properly  disposed  of;  and  I  would  not  have  suffered  this  money  to  he  paid 
to  Lord  Elibank withont  making  a  provision  for  her;  for  the  provision  upon 
her  marriage  was  clearly  not  adequate  to  hen  fortune  ;  and  it  is  clear  that 
provision  was  made  upon  the  expectation,  that  by  circumstances  to  occur 
in  his  family,  there  would  be  an  opportunity  to  do  better  for  her  at  a  future 
period.  The  difficulty  is,  that  it  is  very  unusual  in  point  of  form  ;  the  bill 
coming  on  the  part  of  the  wife  instead  of  the  husband."  Declare  therefore, 
added  Lord  Rosslyn,  <*  that  the  defendant  Montolieu  is  not  entitled  to  retain 
the  plaintiff's  share  in  satisfaction  of  her  husband's  debt ;  hut  that  such 
distributive  share  of  Lady  Crqiistown's  fortune  accruing  to  the  plaintiff  as 
one  of  her  next  of  kin,  is  subject  to  a  farther  provision  in  favour  of  the 
plaintiff  and  her  children;  the  settlement  f\\n^e  upon  hermarriase  being 
inadequate  to  the  fortune  she  then  possessed.  And  let  it  be  referred  to 
the  Master  to  take  the  accounts,  and  to  see  that  a  proper  settlement  is 
made  on  the  plaintiff  and  her  diildren  ;  regai*d  being  had  to  the  extent  of 
her  fortune  and  the  settlement  already  made  upon  her." 

It  is  also  observable,  that  in  EUis  v*  EUf's,  (1  Snpp.  Vin.  Abr.  475,  pi.  4.) 
the  court  entertained  a  suit  by  tlie  wife  to  restrain  her  husband  from  as- 
signing or  transferrin;  for  valuable  consideration  her  equitable  property, 
and  granted  an  injunction,  ordering  the  husband  to  make  proposals  for  a 
settlement.  And  m  Raherts  y ,  BobertSy  f  Cox's  Rep.  493,  the  Master  of 
the  Rolls  granted  an  injunction  for  the  like  pnrpose,  in  order  to  prevent  the 
necessity  of  new  parties.  But  he  said  he  desired  to  be  understood,  tliat 
he  did  not  make  the  order  under  an  idea  that  a  purchaser  or  assignee  of  tlie 
husband  for  valuable  consideration  of  the  wife's  property  could  put  himself 
in  a  better  situation  than  the  husband ;  and  his  Honour  added,  that  the 
more  he  thought  upon  the  subject  the  more  he  was  satisfied  that  such  an 
assignee  must  be  subject  to  the  same  equity.  But  the  principle  for  grant- 
ing the  injunction  in  the  two  last  cases,  says  Mr.  Roper  (1  Rop.  Bar.  & 
Frm.  260.)  is  very  questionable ;  for  if  the  husband  had  a  risiiit  to  sell  his 
wife's  equitable  choses  in  action,  there  is  no  reason  why  he  should  be  pre- 
vented. And  in  Puhertttft  v.  Pulvei'toftf  18  Ves.  84,  Lord  Eldon  refnsed 
to  enjoin  the  husband  from  selling  property  of  which  he  had  previously 
made  a  voluntary  settlement,  after  marriage,  upon  his  wife  and  cnildren. 

(S)  The  case  was  this  :— By  articles  on  the  marriage  of  A.,  with  B.  her 
husband,  the  sum  of  6000/.,  part  of  her  fortune,  was  agreed  to  be  laid  ont 
in  lands,  and  settled  on  B.  for  life,  then  on  A.  for  life,  with  remainders  over 
in  strict  settlement.  The  money  was  left  in  the  Bank,  till  the  purchase 
could  be  made  subject  to  the  trusts.  A.  bring  obliged  to  leave  B.,  in  con- 
sequence of  his  cruel  and  unhandsome  treatment,  filed  a  bill  for  the  per- 
formance of  the  marriage  contract,  and  to  have  an  allowance  for  mainte- 
nance, and  a  cross  bill  was  filed  by  B.  to  have  the  money  placed  out  at 
interest,  until  a  purchase  could  be  made.  The  ill  treatment  of  the  wife 
having  been  fully  proved,  the  Conrt  decreed  the  60001.  to  be  laid  out,  witli 
her  consent,  in  a  purchase,  and  settled  pursuant  to  the  articles,  and  the  In- 
terest in  the  mean  time  to  be  paid  to  her,  so  long  as  she  lived  separate.— In 
this  case  it  is  observable,  that  the  court  deprived  the  husband  of  the  interest 
of  his  wife's  fortune,  although  it  was  directed  by  tlie  articles  to  be  paid  to 
him  for  life.  On  the  same  principle  were  decided  the  cases  of  tVUliams  v. 
Callowy  t  Vem.  751?.  Watkyns  v.  H'atkynSy  t  Atk .  96.  Sleech  v.  Thorington^ 
2  Ves.  562.  Atherton  v.  JVoiufW,  1  Cox.  C.  C.  2«9,  and  Wright  v.  MorUy^ 
11  Ves,  9S.  llicse  cases  proceed  on  the  ground,  that  the  law  having  given 
to  the  husband  the  personal  estate  of  his  wife  to  enable  him  to  maijotaln 
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And  it  has  been  settled  by  a  variety  of  cases,  that  where  pro-  Same  law  if 
perty  of  the  wife  is  in  the  bands  of  trustees  or  in  a  court  of  ttBsigneesuesfitr 
equity,  and  cannot  be  attained  but  in  equity,  assignees  at  law,  or  ^^(f^^^^^*^ 
assignees  of  the  husband's  general  property,  have  not  a  better  thutee^a  handi, 
interest  than  he  has  (p);   and  therefore    the  court  will  not       [  782  ] 
'  extend  its  arm  to  give  suoh  general  assignees  any  part  of  the 
wife's  property  which  they  cannot  come  at  without  the  inter- 
vention of  the  court,  unless  they  offer  a  consideration  by  way 
of  allowance  out  of  it  for  her.    Such  court  considering  the 
property  which  the  husband  takes  in  right  of  his  wife,  as  in 
itself  a  provision  for  the  maintenance  of  both  by  a  title  that 
gives  him  and  her  a  joint  enjoyment. 

Upon  this  ground  a  court  of  equity  refuses  its  aid  to  assignees  Sanu  law 
of  a  bankrupt,  to  enable  them  to  procure  trust  money,  which  ^7f « o/Vonib- 
they  cannot  come  at,  but  by  application  to  such  court  to  act  ^P*' 
against  the  trustees,  unless  they  offer  to  make  a  reasonable  and 
proper*  provision  thereout  for  her  {q). 

Thus,  where  A.  married  B.,  who  became  a  bankrupt  (r),     [  783  ] 
Mid  at  the  time  of  his  last  examination,  he  delivered  up,  with  ^^{J^^^^^ 
the  rest  of  his  estate,  a  bond  which  was  given  to  A.,  in  trust  detained  by  kfr 
to  secure  the  payment  of  an  annuity  of  40/,   a  year  to  A.,  ^'^  i^  ^',j^ 
during   the  joint  lives  of  herself  and  another  person.    She  ruptcy  decreedy 
brought  a  portion  of  500/.  to  the  bankrupt,  and  had  nothing  J^jf^  promsion 
to  subsist  on  but  this  annuity,  and  prayed  by  her  petition,  that  f^  ^^* 
the  assignees  might  deliver  the  bond  to  her  trustee,  and  that 
the  arrears  of  the  aimuity  and  all  future  payments  might  be 
paid  to  her.    And  the  Lord  Chancellor  ordered  accordingly, 
Gonsidefing  the  creditors  as  standing  in  the  place  of  the  hus- 
band, and  not  entitled  any  more  than  he  would  have  been,  in 


(p)  Vide  BaU  t.  MmUgnmerify  4 
Bro.  C.  C.  S39.  2  Ves.  jan,  191. 

(9)  BoBviUev,  Brander,  1  P.  Wros. 
458.  JSx  parte  Coysegume^  1  Atk.'192. 
Orey  ▼.  Keniish,  ibid.  160.  Jaeobaon 
^.WiUuBm,  IF.  Wiiu.385.  [MiU9 
v.fFtOtaiiw,  ibid.  S49.]  fVorral  v. 
/tfdrfar,  ibid.  4th  edit.  459,  o.  (1). 
OmeeU  t.  Probert,  %  Ves.  jun.  680. 
Borden  y.Deirn,  ibid.  607.  Freeman  v. 
Pardey,  S  ibid.  4X1.  PtingU  v.  Hodg- 
Mil,  iUd.  618,  [et  per  Lord  RoMlyn, 
in  this  latter  case,  *'  the  assignee  at 
law  has  a  right  to  the  chose  in  action 


of  the  wife;  and  the  law  reduces  it 
into  possession.  The  baulcrupt  laws 
give  over  all  that  the  husband  had 
or  conld  dispose  of  to  the  as- 
signees."—This  was  cited  and  ap- 
proved by  Sir  W.  Grant,  in  Mitfcrd 
V.  Mitford,  9  Ves.  98,  who  adde^, 
^'  the  property  is  vested  by  law  in 
the  assignees,  and  the  ouestion  of 
snrvivormip  is  quite  laid  aside  by 
the  bankrttptcy."-a£d.] 

(r)  Ex  parte  Coysegamey    1  Atk. 
t27,  1  Co.  Bank.  Laws,  3)i3. 


her  an^  the  children  of  the  marriage,  it  follows,  of  a  consequence,  that  if 
be  desert  her  and  leave  her  destitute,  or  compel  her  to  leave  him  from  cruel 
treatment  or  gross  misbe.havlour,  his  interest  in  her  personal  property  will 
be  suspended. 
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case  he  was  no  bankrupt,  to  the  annuity,   without  making  a 
provision  for  her. 

In  this  case.  Lord  Hardwicke  seeniis  to  have  considered  [the 

whole  of]  this  annuity  as  no  more  than  a  fair  provision  out  of 

the  wife's  portion  (t). 

^••*^?*'"         And  the  same  principle  applies  to  trustees  of  the  property 

rupteyjor under  of  a  person  whose  wife  is  entitled  to  personal  property,  so  pre- 

JntitUd  to  '     dicamented,  under  a  general  assignment. 

wife's  separaie       Thus,  where  a  sum  of  money  was  devised  in  trust  to  be 

inf  procisUm     placed  out  at  interest  (5),  and  the  interest  to  be  paid  after  the 

•^*'' **^*  death  of  the  testator's  niece  S.  T.,  without  leaving  children  to 

*-  -'     the  defendant  C.  M.,  during  her  life,  and  after  her  decease  the 

principal  to  go  to  her  children.     S.  T.  died  in  the  life  of  the 

testator,  without  children.  The  husband  of  C.  M.  being  indebted 

to  several  persons,  made  a  general  assignment  to  the  plaintiffs 

as  trustees  of  his  stock  in  trade,  debts^  and  other  effects  what^ 

soever  in  trust  for  themselves  and  the  rest  of  the  creditors. 

Afterwards  the  plaintiffs   filed  their  bill   against  the  original 

trustees  of  the  money  and  against  C.  M.,  and  her  husband 

praying  to  be  paid  the  interest  and  dividends  on  these  trust 

monies,  until  they  should  have  been  paid  their  full  demands* 

The  question  was,  whether  the  plaintiff's  were  entitled  to  these 

dividends  withcmt  making  a  provision  for  C.  M.  f6r  life.     Ei 

(#)  Pr$or  ▼.  HiU,  4  Bro.  C.  C.  1 39. 


As  a  general  (T)  As  to  the  qnantum  of  provision  for  the  wife  in  these  cases,  the  nsaal 
rule,  wife*spro'  coarse  appears  to  be  to  allow  her  ha^the  property  in  dispute,  as  between 
Ttnonto  eantist  herself  and  assignees  in  bankruptcy.  Brown  v.  Clark,  3  Ves.  168.  PringU 
4if  half  her  pnh  ^*  Hodgson,  ib.  620.  fVright  v.  Morley,  ib.  121  ;  bnt  whether  a  different 
perty,  or  in*  proportion  would  be  decreed  against  a  purchaser  for  value  no  case  war- 
come,  rants  even  a  conjecture.    Indeed,  the  point  itself,  that  a  wife  is  entitled  to  a 

provision  against  a  purchaser,  is  not  yet  finally  settled,  see  postea,  796, 
in  notis.  In  Oswell  v.  Probert,  3  Ves.  jiin.  683,  where  the  wife  was  entitled 
to  the  interest  only  for  her  life,  Lord  Rosslyn  said,  it  was  not  easy  to  divide 
an  income,  for  half  an  income  was  not  a  maintenance.  Credi^rs  were  ex- 
tremely handsome  upon  these  occasions.  It  was  much  better  to  refer  it  to 
them.  His  Lordship  did  not  like  to  judge  of  it.  Declare^  therefore,  he 
added,  "  that  the  interest  of  the  Bank  annuities  belong  to  the  wife  for  life  ; 
and  that  a  provision  is  to  be  made  for  her,  and  refer  it  to  the  Master  for  a  pro- 
posal." Lord  Hardwicke,  indeed,  in  Coyaegame  ex  parte^  1  Atk.  193,  gave 
the  wife,  against  the  assignees  of  the  bankrupt,  the  whole  of  the  annuity- 
belonging  to  her  before  marriage.  Also  in  Vandenanker  v.  Desborougk^ 
2  Vem.  96,  the  Court  gave  the  whfle  to  the  wife  against  the  assignees.  Bat 
these  cases  have  not  been  followed  by  the  modern  determinations.  Where 
on  a  bill  filed  by  the  assignees  of  the  bankrupt,  to  recover  money  to  which 
the  bankrupt  was  entitled  in  right  of  his  wife,  the  usual  reference  was  made 
to  the  Master  to  consider  of  proposals  for  a  settlement  on  the  wife  and 
children,  the  Master  approved  of  a  settlement  of  the  whole  property  on  the 
wife  and  children.  Exceptions  were  taken  to  his  report,  and  allowed,  and 
the  Master  was  directed  to  review  his  report,  Bere^ord  v.  Uobson,  1  Madd. 
Rep.  36? ;  and  note,  the  proposal  to  the  Master  must  be  made  by  the 
signees,  Lumb  v.  Milnes^  5  Ves.  5«1. 
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per^  his  Honour,  the  Master  of  the  Rolls.    This  is  a  general 

assignment  by  W.  M.  of  all  his  effects  to  the  plaintiffs  in  trust 

for  his  creditors.    And  it  conies  to  this,  whether  the  assignees 

are  entitled  to  the  interest  of  the  funds  for  the  life  of  tlie  wife. 

The  assignmentj  in  this  case,  being  equivalent  to  an  assignment 

in  law  by  bankruptcy,  I  cannot  see  why  the  court  should  not       [  785  ] 

admit  the  same  equity  of  calling  on  the  assignees,  to  make  a 

provision  for  her.    The  assignees  are  not  entitled  to  the  annuity 

vrithout  making  such  provision.     If  the  parties  cannot  agree,  I 

can  only  say,  I  cannot  assist  the  assignees  to  get  it  without  their 

making' a  provision. 

So  an  assignment  of  all  the  wife's  property  to  a  creditor  of  Aistgnment  of 
the  husband,  would  not  be  aided  in  equity,  unless  some  pro-  pertyto'Icre- 
vision  were  thereout  made  for  her.  <'***^,  "J^  *"j - 

This  point  occurred  in  the  case  of  Jewion  v.  Moulson  (t),  in  equUy,  uniet$ 
There  V.  married  a  kdy,  entitled  under  her  father's  will  to  ^^^f^^ 
one-fifth  part  of  his  whole  estate,  consisting  of  two  freehold  wife. 
bouses,  &c.  which  was  directed  to  be  turned  into  money,  but 
made  no  provision  for  her  by  way  of  settlement.     Soon  after- 
wards, V.  made  an  assignment  of  all  the  share,  which  in  right 
of  his  wife  he  was  entitled  to  in  her  father's  personal  estate,  to 
a  bond  creditor,  and  at  a  subsequent  period  made  a  second 
assignment  of  his  wife's  sbve  to  trustees,  for  the  benefit  of  all 
his  creditors  in  general.     During  this  period,   the  wife  was 
under  age,  and  the  executors  did  no  act  to  settle,  or  make  any 
division  of  the  father's  personal  estate.    The  question  was,       [  786  ] 
whether  the  wife,  who  was  totally  unprovided  for,  should  not 
bave  a  maintenance  secured  to  her  out  of  her  share  of  her 
father's  personal  estate,  'before  it  was  applied  in  payment  of 
the  bond  creditor,  and  the  rest  of  the  creditors  of  the  hus- 
band?   and   Lord  Hardwicke  suid,  as  to   the  last  of   these 
assignments,  it  did  not  differ  from  the  case  of  assignments  of 
bankrupts;  for  it  was  in  the  case  of  a  failing  man,  and  fell 
exactly  under  the  same  reasoning  of  an  assignment  of  a  bank- 
rupt's effects  for  his  creditors  in  general;    because  here  he    , 
assigned  all  his  right,  title,  &c.  and  consequently,  it  was  exactly 
upon  the  same  footing. 

As  to  the  first  assignment  to  the  bond  creditor  (u),  to  be 
sure,  that  was  different  from  the  other,  and  likewise  differed 
iu  several  circumstances  from  all  the  cases  decided. 

(0  i  Atk.  419.        *  iu)  Ibid. 
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Jewton  y.         *   In  the  £r8t  place,  here  was  a  mixed  fund  (x)^  arising  out  of 

real  as  well  as  personal  estate;  for  though  the  father  indeed, 
by  his  will,  directed  the  estate  to  be  sold  and  turned  into 
money,  yet  all  die  children  together,  when  they  came  of  age, 
might  have  said  to  the  trustees  of  the  will,  let  us  take  the  real 
(  787  ]  estate  as  it  is,  notwithstanding  the  testator  directed  it  to  be  sold. 
Besides,  the  wife  viras  an  infant  when  she  married,  and  likewise 
during  all  these  transactions ;  and^  consequently,  a  particular 
object  of  the  care  of  that  court. 

Besides  too  (y),  this  was  not  an  assignment  of  a  term  for 
years,  or  a  specific  thing,  but  an  assignment  at  once  of  all  her 
fortune,  and  which  the  husband  could  not  reduce  jnto  possession, 
without  the  assistance  of  the  Court  of  Chancery,  neither  had 
there  been  any  division  made,  or  even  an  account  taken  of  the 
testators  estate,  which  could  bind  the  parties. 

The  trustees  themselves  (z),  though  willing  to  have  joined 
with  the  husband,  could  not  have  bound  the  wife,  as  she  was 
an  infant,  and  as  there  was  likewise  a  clause  of  survivorship  in 
the  will ;  and,  therefore,  there  was  no  possibility  of  coming  at 
the  fortune,  without  the  aid  of  Chancery ;  for  that  reason,  the 
bond  creditor  must  be  presumed  to  have  known  all  the  cir-* 
cumstances  of  this  security,  and  what  the  rule  of  equity  M'as, 
in  regard  to  provisions  to  be  made  for  a  wife  out  of  her 
fortune. 
[  786  ]  In  the  present  case  (a),  his  Lordship  laid  a  very  great  we%I>t 

up6n  its  being  an  assignment  of  the  whole  portion,  and  said,  if 
he  should  allow  this  practice  .to  prevail,  it  would  trip  up  all  the 
care  and  caution  of  the  court  with  regard  to  infants ;  for  a 
husband  then  would  have  nothing  to  do,  but  to  take  up  money 
of  a  third  person,  and  though  neither  be  nor  the  lender  knew 
exactly  at  the  time  what  the  fortune  was,  yet  he  might  assign 
it  over,  and  so  defeat  the  care  of  the  court  entirely. 

Upon  the  above  grounds  (&),  amongst  others,  his  Lordship 
was  of  opinion,  not  to  allow  the  creditor  to  receive  the  whole 
fortune  of  the  wife,  without  making  some  provision  for  her. 
And  he  recommended,  that  the  parties  should  come  into  terms^ 
to  which  they  acceded. 

1  have  stated  the  most  material  parts  of  the  argument  of  the 
court  upon  this  occasion,  as  it  seems  to  have  acted  upon  all 
the  circumstances  of  the  case  combined  together;  but  it  is 
observable,   that  the  last  ground  was   that  upon  which   the 

(x)  Jewson  v.  Movlson,  2  Atk.  418.       (s)  Ibid.        (o)  Ibid.       {b)  Ibid. 
(y)  Ibid. 


AMD  THB   n0SBAHD*S    INTEREST,  8LC.  781 

court  prindpallj  relied,  namely,  the  unliquidated  state  of  the 

fond.  r    ygg    -I 

An  opinion  has  prevailed,  diat  there  is  a  distinction  between  wife  not  en- 
general  and  particular  assignees  of  the  husband  of  personal  *^l^^^^i^f 
property  of  the  wife  in  trustees'  hands,  in  respect  of  the  equitj/  particuiar  a<- 
of  the  wife  therein;  and  it  has  been  said,  that  in  the  latter  bSuLSmbI 
case,  the  wife  has  no  equity  to  ckim  a  provision  against  the  W^ 
particular  assignee  of  the  husband,  out  of  the  trust  fund.    This 
opinion  seems  favoured,  by  the  sentiments  thrown  out  on  the 
subject,  by  Lord  Hardwicke,  in  the  case  of  Grey  v.  Kentish. 
In  that  case  (c),  A.  devised  the  moiety  that  he  was  entitled  to, 
of  W.'s  estate,  to  £.  C.  for  her  life,  and  then  to  £.  K.  for 
life,  and  after  her  death  to  such  of  her  children  as  shoufd  be 
living  at  her  decease.    This  was  afterwards,  by  a  decree  of  the 
Coort  of  Chancery,  directed  to  be  laid  out  in  South  Sea  an- 
nuities, and  to  be  paid  as  directed  in  the  mil  (d).    The  hus-» 
band  of  one  of  die  children  of  £.  K.  assigned  this  legacy  to 
B.,  for  securing  150/.  upon  a  contingency  mentioned  in  the 
deed  of  assignment,  which  also  recited  the  decree.    The  hus- 
band afterwards  became  a  bankrupt,  and  the  contingency,  on      r  ^qq  -i 
which  his  wife  was  to  take,  not  having  happened  at  the  time 
of  the  bankruptcy,  B.  waived  his  assignment,  and  chose  to 
come  in  as  a  general  creditor,  and  assigned  over  the  legacy  to 
the  assignees,  under  the  commi^ion  of  bankruptcy  against  the 
husband.     The  petitioner  (the  daughter  of  £.  K.  who  was  then 
dead)  prayed  the  South  Sea  annuities  might  be  transferred  to 
hery  die  being  entitled  thereto,  under  the  will.    Et  per  curiam. 
A  husband  cannot  assign  at  law  a  possibility  of  the  wife,  nor  a 
pos^ility  of  his  own;  but  this  court  will,  notwithstanding, 
support  such  an  assignment  for  a  valuable  consideration,  though 
1  do  not  know  any  case  where  a  person  claiming,  under  a  par- 
ticular  assignee,  has  been  obliged  to  make  such  a  provision  as 
is  prayed  here.    As  between  the  assignees  under  a  commission 
of  bankruptcy,  and  the  wife  of  the  bankrupt,  the  court  has 
interposed   and  obliged  the   assignees  to  make  a  provision. 
What  makes  this  case  particular  is,  that  there  was  a  decree 
which  ordered  the  money  to  be  paid  to  the  usher  of  the  court, 
and  it  was  also  in  another  respect  particular,  that  this  was  not 
an  absolute  assignment,  but  in  the  nature  of  a  security  only, 

{bh)  [See  postea,  p.  795.»luL]  (d)  This  was  a  futare  and  cantin- 

(c)  1  Ad(.  Rep.  j^80,  et  vide  l  Cox  ffent  interest ;  the  husband  died  be- 

1*.  Wms.  459,  where,  in  tiic  note,  fore  the  contingency ;  tlie  wife  sw- 

the  mistake  in  Atkyni  in  atating^  the  vived,  and  was  iet  in. 

facu  is  corrected. 
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[791] 


[792] 

Creditor  ah- 
tavning  atsign- 
ment  from  hu8' 
band  if  petri  of 
wtfe*t  legacy  f 
decreed  to  he  . 
firtA  soiMedy 
and  residue  (if 
any)  to  be  set" 
tied  Oft  wife. 


and  was  now  come  back  into  the  bauds  of  the  assigaees  of  the 
husband.  What  then  was  the  equity  arising  to  the  wife  under, 
the  decree  ?  It  will  neither  let  the  husband,  if  he  remained 
8ui  juris,  or,  if  he  becomes  bankrupt^  his  assignees  touch  the 
money,  unless  they  first  make  a  provision  for  the  wife.  I  will 
put,  this  case ;  suppose  the  husband  living,  and  no  bankrupt, 
and  he  had  paid  off  the  150/.  and  had  died,  would  the  repre- 
sentative of  the  husband  have  been  entitled  ?  I  am  of  opinion 
not,  as  it  was  in  the  nature  of  a  pledge,  but  it  would  have, 
been  the  wife-s  by  survivorship,  or,  if  the  husband  had  died 
without  redeeming  the  estate  of  his  wife,  she  would  have  beea 
entided  to  have  had  this  estate  disincumbered,  and  the  estate 
would  have  survived  to  her.  The  particular  assignee,  having 
taken  with  notice  of  the  equity  of  the  wife,  and  the  assignees 
under  the  commission  takitig  it  subject  to  the  same  equity  with 
the  particular  assignee.  I  am  of  opinion  it  is  her  property, 
and  tlierefore  shall  direct  the  South  Sea  annuities  to  be  trans^ 
f erred  to  her  (u). 

And  the  cases  of  Tudor  v.  Samyne  before-mentioned  (e),  and 
Tovejf  V.  Amhurst,  are  cited  in  support  of  tliis  distinction. 

The  facts,  in  the  latter  case,  were  as  follow : 

A.  had,  by  his  will  (f\  given  1000/.  to  B.  whilst  sole,  after-r 
wards,  on  her  marriage  with  C,  it  was  agreed,  that  700/.  of 
this  legacy  should  be  applied  towards  payment  of  his  debts. 
After  the  marriage,  C,  without  his  wife,  assigned  the  remaininjg 
300/.  to  the  plaintiffs,  who  were  creditors  likewise,  and  thej 
brought  this  bill  against  C.  and  his  wife,  and  the  executors  of 
A.)  to  have  a  satisfaction  of  their  debts  out  of  the  remaining 
300/.,  and  it  was  decreed,  that  an  account  sboidd  be  taken,  and, 
upon  the  plaintiffs  proving  themselves  ^ealcreditors,  and  tliat 
the  assignment  was  bona  Jide,  they  were  to  have  a  satisfaction 


(<)  Supra,  751. 

(J)  Pofoey  V.  Broum  ioid  Amkuret, 


Pre.  Ch.  325.    S.C.  Gilb.  Eq.  Ca. 
80. 


Correetiom  pf 
case  in  text. 


(U)  Lord  Batharst,  C,  in  Gayner  v.  WWdnMon^  S  Dick.  494,  said,  this  ca»e 
of  Grey  y.  Kentitky  was  ^*  arrant  nonsense,"  as  reported  by  Atkyns— the 
report  from  whence  the  text  is  taken.  Some  of  the  mistakes  are  corrected 
by  Mr.  Cox,  in  his  edition  of  P.  Wms.,  see  1  P.  Wms.  458,  b.  (l).  Thus,  the 
husband  of  Elisabeth  Kentish  is  supposed  by  the  report  in  Atkvns  to  be 
the  bankrupt,  whereas  it  appears  by  the  Register's  Book,  that  the  bankrupt 
was  one  Crispe,  who  mamed  one  of  the  two  children  of  Elisabeth  Kentish, 
and  who  made  the  assignment  to  Barratt,(as  mentioned  in  the  report^  in  the 
mother's  life-time,  and  Crispe  Imving  died  before  tlie  mother,  his  wife  upon 
her  mother's  death  petitioned  to  hate  her  share  of  the  South  Sea  an- 
nuities transferred  to  her,  which  was  ordered  accordingly,  notwithstanding 
the  opposition  of  the  general  assignees  of  Crispe.  Keg.  Lib.  A.  1746,  fo. 
b3t. 
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•ccordingly,  and  the  residue,  if  any,  of  the  300/.  was  to  be 
put  out  for  the  benefit  of  the  wife. 

And  Lord  Thurlow,  in  the  case  of  Worral  v.  Marlar,  and  Lord  Thurlow 
Bushnan  v.  Pell  {g),  seems  to  favour  this  distinction,  for  he  ^^w'^^n^ 
said  that  he  had  considered  the  several  cases  upon  the  subject,  ^jj^J^  * 
and  did  not  find  it  any  where  decided ;  that  if  the  husband  agabut  htu- 
made  an  actual  assignment  by  contract,  for  a  valuable  (fornix  ^^^^^ 
deration^  the  assignee  should  be  bound  to  make  any  provision       [  793  ] 
for  the  wife  out  of  the  property  assigned ;  but  that  a  Court 
of  Equity  had  niuch  greater  consideration  for  an  assignment 
actually  made  by  contract,  than  for  an  assignment  by  mere 
operation  of  law ;  for,  as  to  the  latter,  his  Lordship's  opinion 
was,  that  when  the  equitable  interest  of  the  wife  was  trans- 
ferred to  the  creditor  of  the  husband,  by  mere  operation  of 
law,  he  stood  exactly  in  the  place  of  the  husband,  and  was 
subject  precisely  to  the  same  equity  in  respect  of  the  wife. 

But  it  may  be  observed,  in  answer  to  these  cases,  that  in  OUenatUm  os 
Grey  v.  Kentish,  the  question  arose  on  a  future  and  contingent  ^^  ^'    *^^ 
mteresty  which,  by  the  death  of  the  husband,  before  the  con- 
tingencies, survived  to  the  wife ;  the  case  of  Tudar  v.  Satnyne 
being  an  assignment  of  a  term  for  years,  was  govecned  by  the 
resolution  in   Sir  Edward  Turners  Case;   and  the  case  of 
Povey  V.  Amhurst  (h),   was  probably  determined  upon   the 
ground,  that  the  legacy  was  then  considered  as  a  chose  in  action, 
and  so  recoverable  at  law  by  the  husband ;  but  it  has  been  of      [  794  ] 
late  decided,  that  this  was  an  erroneous  opinion ;  that  courts  of 
law  have  no  jurisdiction  over  this  subject;  and  that  an  action 
for  a  legacy  cannot  be  supported  (x) ;   and  the  Master  of  the 
Rolls,  in  the  case  of  Like  v»  Beresford  (i),  denied  the  autho- 
rity of  this  case  on  that  ground. 

And  although  there'  is  no  case  in  print,  in  wbicd  the  first  lUferenee  to 
point,  to  which  allusion  was  made  by  Lord  Thurlow,  in  the  ^^lubw^ 
before-mentioned  cases,  has  been  decided,  yet  I  have  great  y»  Newton. 
reason  to  think  that  this  question  was  determined   by  Lord 
Keeper  Henley,  in  the  case  of  the  Earl  of  Salisbury  v.  Newton, 
et  at.  {k)  which  came  before  the  court,  the  2d  of  July,  1759* 
It  appears,  from  the  Register's  minufes,  that  the  end  of  the 

(g)  Vide    1  Cox  P.  Wms.  459,  (A)  Vide  «  Atk.  l8oi 

note  (1).  (t)  3  Vc8. 612. 

{gg)  [The  contrary  was  settled  be*  \k)  Earl  qf  SaiiBbury  v.  Nettton, 

fore  Lord  Tburlow's  time,  see  infra,  [see  the  note  to  p.  796.— £</.] 
p.  796,  in  notii.^Ed.] 

(X)  An  action  does  not  now  He  by  a  husband  for  a  legacy  in  right  of  his 
wife,  though  such  an  action  miirht  have  l)een  maintained  at  one  time,  per 
Lord  Rosslyn,  in  BUmnt  r,  Bestlandf  5  Ves.  516. 
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SaUshurif  v* 
Newton, 


bill  filed  in  this  case  (I),  was  to  have  the  fifth  part  of  the  per- 
sonal estate,  and  of  the  mon^  arising  by  sale  of  the  real  estate 
of  John  Blewit,  deceased,   to  n^hich  William   Durham,  the 
husband  of  the  defendant  Ann,  was  entitled  in  right  of  his 
wife,  applied  towards  satisfaction  of  the  plaintiff's  debt  of 
,       1594/.  \58.  1]|^.  and  interest,  and  if  not  suiBcient  to  satisfy 
[  795  ]     the  same,  to  have  the  real  estate  of  William  Durham  sold. 
Et  per  curiam,  let  it  be  referred  to  the  Master  to  inquire  what 
fortune  the  defendant,  Catharine  Durham,  the  widow,  is  entitled 
to,  either  by  virtue  of  tlie  will  of  James  Blewit,  her  father, 
or  under  the  articles  made  antecedent,  upon,  or  after  his  mar* 
riage,  and  to  make  her  election  before  the  Master,  whether  she 
is  to  take  under  the  will  of  the  father,  or  under  the  articles. 
Let  the  Master  see  whether  W.  Durham,  deceased,  ttie  hus- 
band of  the  said  defendant,  Catharine  Durham,  hath  made  any 
settlement  or  provision  for  her  or  her  children ;  and  if  not,  let 
the  Master  consider  what  will  be  a  proper  pi^vision  to  be  made, 
by  or  out  of  her  fortune,  upon  her  and  her  children,  aiid  the 
Master  is  to  state  the  same,  with  his  opinion  thereon,  to  the 
Court ;  and  thereupon  such  further  order  shall  be  made,  relat- 
ing thereto,  as  shall  be  just ;  and  the  reference  proceeds  and 
gives  a  variety  of  other  directions.   But  though,  from  the  nature 
of  these  directions,  no  doubt  can  be  had  but  that  this  case  must 
have  come  on  again  for  further  directions,  yet,  upon  an  in- 
spection of  the  Register's  Book,  nothing  further  is  to  be  found 
of  this  cause. 

But  among  several  manuscript  cases  collected  by  the  late 
Mr.  Fearne  on  this  subject,  and  which  induced  me  to  inquire 
after  this  case,  1  find  the  case  and  judgment  thereon  stated  as 
follows : 

Salisbury. — ^Trinity  Term,  1759.  "  A  married  woman  being 
"  entitled  to  a  certain  sum  of  money  in  the  hands  of  trustees 
*'  or  executors,  the  husband  having  made  no  provision  for  his 


[796] 


(0  Et  Yide  fVenman  v.  A/mmi,  (Y),  Trin.  Vac.  1765,  stated  1  Cox,  P. 
Wms.  5th  edit.  459,  in  note. 


Wife  intitled  00  '^^^  c^t,  as    stated  by  Mr.  Cox,  is    long    and  complicated.    It 

to  settlement  appears,  that  the  husband  and  his  wife  assigned  her  interest  in  a  le-^ 
against  oMsigiue  S^<^y  to  secure  to  A.  SOOl.,  v/lnch  A.  became  liable  to  pay  in  consequence 
for  value.  of  his  being  surety  for  the  hosband  in  a  bond  for  that  sum.    Upon  the  bill  of 

A.,  against  the  husband  and  wife,  and  the  assignees  under  a  commission  of 
bankruptcy  which  had  issued  against  the  husband,  for  payment  of  this  debt 
out  of  the  wife's  share  in  her  legacy,  it  was  so  decreed,  subject  to  the 
settlement  of  a  part  upon  the  wife  and  diildren.  1  Cox's  P.  Wms.  ubi 
supra. 


AND  THE   husband's   INTEREST,  &C.  765 

^  wife  and  children,  and  being  in  debt  to  the  Earl  of  Salis-  SdUalmry  v« 

•'  bury,  ateigns  over  thia  money  to  a  trustee  of  the  Earl  in  trust  ^'^^^^*' 

*'  for  the  Earl.    Tlie  husband  after  dies,  without  making  a  pro* 

''  vision  for  his  wife  and  children,  and  the  trustees  refuse  to 

^*  pay  this  money  to  the  Earl,  and  for  which  a  bill  was  brought* 

''  But  the  Keeper  refused  to  give  him  any  relief,  as  no  settle- 

"  ment  was  made  by  the  husband  on  his  wife  and  children,  and 

**  tl$e  Earl  could  be  in  no  better  case  than  the  husband,  who, 

'^  if  he  had  applied  to  the  Court  for  this  money,  the  Court 

''  would  have  put  terms  on  him"*  ( z). 


(Z)  This  case  has  been  lately  reported  by  Mr.  Eden,  and  is  decidedly   w^e  entitled 
hostile  to  the  supposition  of  the  learned  author,  as  expressed  in  p.  794,  viho,  to  provtsion 
however,  was  not  withoat  much  authority  for  his  opinion.    This  appears  to  against  par- 
he  the  first  case  which  distinctly  established  the  equity  of  the.  wile  to  a  ticular  assignee 
provision  oat  of  her  own  fortune,  against  the  particular  assignee  of  her  ^  hutband^ 
BQsband  for  valuable  consideration.    It  was  to  the  following  elect  :•— The  whoyfor  vabte, 
defendant,  Mrs.  Durham,  was  entiUed  to  the  sum  of  30001.,  as  her  portion  had  assigned 
under  her  father's  marriage  settlement,  or  to  a  legacy  of  6001,  nnaer  his  the  whole  equii* 
will,  which  was  given  to  her  in  lieu  and  satisfaction  of  her  portion.    Her  able  interest  ^f 
hisband  being  indebted  by  bond  to  the  plaintiff,  assigned  to  Sir  M.  L.,  in  Ms  wife  with 
trust  for  the  plaintiff,  all  and  every  thing  he  was  entitled  to,  in  right  of  his  ether  property 
wife,  for  payment  and  satisfaction  of  the  said  bond,  and  died  without  making  of  his  own  ger 
say  provision  for  his  wife  and  children.    The  bill  was  filed  against  the   neraUy* 
wife^  trustee  for  an  assignment.    £t  per  Lord  Keeper  Henley :— If  the 
husband  himself  had  come  into  this  court,  the  court  would  have  compelled 
him  to  make  a  settlement,  and  his  assignee  cannot  be  in  a  better  situation 
than  he  himself  would  have  been  in.    The  assignees  of  a  bankrupt  have  an 
sssiginment  of  his  estate  by  an  act  of  parliament,  which  is  stronger  than  the 
present  case ;  and  y^t  if  they  come  here  for  a  legacy  or  portion  due  to  the 
wife,  the  tonrt  will  take  care  that  a  provision  is  made  ror  her.    Mair^  of 
the  cases  cited  are  not  cases  of  a  wife  unprovided  for.    It  must,  therefore, 
be  referred  to  the  Master  for  the  widow  to  make  her  election,  whether  to 
take  under  tlie  will  of  her  father,  or  by  the  articles  ;  and  that  the  Master 
may  inquire  if  there  is  any  settlement,  and  if  not,  that  he  may  consider  of 
a  proper  settlement  and  provision  for  the  wife  and  cliildren,  and  that  tlie 
overplus,  if  any,  be  paid  to  the  plaintiff  in  satisfaction  of  his  bond.    Earl 
^  SdUsbury  v.  Newton^  1  Eden,  370. 

In  the  subsequent  case  of  Gaynery,  Wilkinson,  2  Dick.  491.  S.  C.  4  Rro.   Assignment  in 
C.  C.  50,  n.  f,  Lord  Bathnrst,  C,  said,  that  particular  assignments   had   bankruptcif  no 
sraietiroes  been  supported  but  not  generally.    No  instance,  however,  ap-  effect  an  wife's 
pears  in  the  books  where  a  particular  assignment  has  been  disallowed,  contingent  le- 
It  is  probable,  therefore,  that  his  Lordship  was  referring  to  some  ma-  go/cff,  whieh^ 
Duscript  case  with  which  the  profession  are  not  acquainted.    In  Gayner  ?.   during ^oner' 
ffUkinson,  ubi  supra,  the  question  was,  whether  a  contingent  legacy  of  turef  but  afier 
20002.  given  to  the  wife,  and  which  during  the  coverture  had  become  vested,   bnden^oy  be» 
should  go  to  the  assignees  of  the  husband  bankrupt,  who  died  before  it  was  comes  vested, 
reduced  into  possession.    It  is  observable,  that  *althouieh  the  contingency 
happened  daring  the  coverture,  yet  it  did  not  happen  till  after  the  assign- 
ment to  the  assignees  of  the  bankrupt.    4  Bro.  C.  C.  50.    Lord  Bathurst 
said,  he  had  heard  of  no  case,  where  the  question  had  been  agitated  be- 
tween the  assignees  of  a  bankrupt  and  the  wife,  after  the  bankrupt's  death. 
The  case  of  nenman  v.  Mason^  before  Lord  Northington,  was  not  in  point. 
[This  case  does  not  appear  in  Mr.  Eden's  Reports.]    He  should  consider 
this  question  upon  the  principles  of  law,,  and  on  those  which  prevailed  in 
the  Court  of  Cluuicery.    Whatever  a  bankrupt  fculd  release,  or  dispose  of, 
was  conveyed  to  the  assignees  by  the  assignment  from  the  commissioners. 
In  3/t/M  v.  fViUiams,  1  P.  Wms.*349,  a  bond  executed  to  tlie  wife  dum  sola, 
was  held  assignable  by  the  commissioners  for  two  reasons ;  one,  that  the 
husband  might  assign ;  the  other,  that  he  might  release  it  to  the  king,  to 
bring  it  within  the  statute.    There  was  a  difference  between  an  assignee 
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mgnmmi  no  har 
to  wife*s  equity, 

[797] 


Husbani'8  m- 
»ignment  for 
valuable  cmalf 
deration  qf 
wife' 8  personal 
property  in 
hamdoitf  frtct- 
teeSf  no  bar  to 
W}fe^»eputy 
(A> 


And  in  the  case  of  Pope  v.  Crashaw  (rn),  his  Honour  said, 
he  hoped  it  would  be  understood  that  a  husband  could  not,  by 
assigning  his  wife's  property,  bar  her  of  any  equity  she  might 
have' in  it:  that  he  should  never  subscribe  to  the  contrary 
doctrine. 

And  in  a  late  case  of  Macaulay  v.  Philips^  his  Honour,  the 
Master  of  the  Rolls  (;i),  observing  upon  this  question,  said, 
that  '^  many  cases  had  been  before  him,  which  had  put  him 
upon  the  necessity  of  considering  very  much  the  right  of  the 
wife ;  and  he  was  clearly  of  opinion,  the  doubt  respecting  the 
assignment  of  the  husband,  for  valuable  consideration,  of  the 
wife's  equitable  interest,  was  not  well  founded  (o),  with  the 


(m)  4  Bro.  C.  C.  326. 
(«)  4  Ves.  19. 


Vide  supra,  [745,  in  notis*'^ 


WVe  entitled 
ioprovition 
agaitut  pur- 
chaser/or va* 
lue. 


Sir  W.  Grant' 9 
doubt  ^  this 
doctrine  un- 
founded, Semb, 


for  a  consideration  and  the  assignees  of  a  bankrupt,  because  a  general  as- 
signee must  sue  in  bis  own  name ;  a  particular  assignee  must  bring  an  ac- 
tion in  the  name  of  the  hnsband.  Therefore  if  the  husband  died  before  it 
was  recovered,  the  assignee  for  a  valuable  consideration  would  lose  aU  legal 
remedy,  and  must  come  into  Chancery  for  its  assistance.  Particular  assign- 
ments had  been  sometimes  supported,  but  not  generally.  A  coart  of  equity 
would  not  strip  a  widow  and  children.  But  be  that  as  it  might-^in  the 
case  before  the  court,  the  interest  of  the  wife  was  not  such  a  legal  interest 
as  the  husband  could  assisn :  he  must  have  come  into  Chancery.  His 
Lordship  tiien  cited  several  cases,  and  decreed  that  the  wife's  legacy  did 
not  pass  by  the  assignment  to  tiie  assignees. 

In  a  case  not  frequently  noticed  in  collections  of  authorities  on  this  bead, 
HiU  V.  Atkinson,  at  the  Rolls,  ;f6th  June,  1797,  (where  the  point  came  on 
by  petition,  see  Mr.  Vesey's  n.  (d)  to  4  Ves.  530)  the  Ma8ter  of  the  Rolls 
expressed  himself  thus : — <*  I  have  the  same  opinion  I  ever  had  :  and  the 
note  shews  Lord  Thurlow  could  only  say,  that  he  did  not  find  it  any  where 
decided :  that  if  the  husband  makes  an  actual  assignment  by  contract  for  a 
valuable  consideration,  the  assignee  should  be  bound  to  make  any  provi- 
sion for  the  wife  out  of  the  property  assigned.  He  does  not  say  the  assig- 
nee has  ever  obtained  the  property  without  doing  so.  All  this  court  does 
would  be  perfectly  nugatory,  if  the  husband  could  go  and  sell  his  wife's 
property.  Therefore.  I  do  not  agree  with  that  opinion."  The  Master  of 
the  Rolls  added,  that  he  would  put  the  assignee  to  file  a  bill :  but  it  was 
afterwards  compromised.  £t  vide  Wenman  v.  Mason,  cited  antea,  p.  764» 
of  this  edit.  n.  (V),  for  a  decision  similar  to  that  of  HiU  v.  Atkinson. 

Notwithstanding 'the  express  decision  in  the  two  cases  of  Salisbury  v. 
Newton  and  HiU  v.  Atkinson,  that  a  particular  assignee  for  value  must 
provide  for  the  wife,  Sir  W.  Grant,  in  Mitford  v.  Mitford,  9  Ves.  100,  still 
considers  the  question  open  to  discussion  ;  and  in  IVright  v.  Morley,  11  Ves. 
520,  his  Honour  said,  the  circumstances  of  that  case  did  not  make  it  neces- 
Bai7  to  determine  the  much  litigated  question,  whether  the  equity  of  the 
wife  could  be  barred  or  affected  by  the  husband's  assignment  tor  valuable 
consideration ;  but  thus  much  was  certain,— that  if  the  particnlar  assignee 
for  valuable  consideration  were  not  in  a  better,  at  least  he  could  not  be  in 
a  worse  condition,  than  the  general  assignees  under  a  commission  of  bank- 
rupt. Hence,  it  may  be  inferred,  that  Sir  W.  Grant  considered  the  point  as 
not  permanently  settled.  Bat  it  should  be  observed,  that  neither  SaUohury 
y.  Newton  nor  Hill  v.  Atkinson  is  mentioned  in  either  of  the  cases  of  Mit- 
ford v.  Mitford  or  Wright  v.  Morley,  which  engenders  a  belief,  that  his 
Honour  was  not  acquainted  with  those  determinations,  at  least  to  the 
extent  which  it  now  appears  they  may  be  applied. 

(A)  *<To  have  a  provision  for  herself  and  family;"  per  the  learned  au- 
thor in  the  index  to  his  4th  edition,  title  Baron  4-  Feme* 


y 
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single  exception^  perhaps,  of  a  trust  of  a  term  for  years  of 
land,  apon  which,  perhaps,  there  might  be  some  doubt :  but 
•subject  to  that  he  was  clearly  of  opiniorf,  an  assignment  for 
Taluable  consideration  would  not  bar  the  equity  of  the  wife"(B). 


(B)  And  hit  Honoiir  rndded,  **  It  would  be  strange  if  it  did,  lince  the   Hutband 
dftennioations  in  the  coarts  of  law,  with  regard  to  an  action  brought  not  dej^rioe 
wffami  ezecuton  by  the  husband  for  a  legacy  due  to  his  wife.    It  is  deter-   w\fe  qf  htr 
Buoed,  that  the  action  does  not  lie ;  and  the  reason  given  is,  that  it  woold   eyaKy  to  a 
totally  defeat  the  wife's  equity.    It  would  be  whintnical  then,  that  the  frovUiom* 
amgnment  by  the  husband  for  valuable  consideration  should  not  the  assig- 
aee  in  equity  in  a  better  situation  than  the  husband  himseii  b  in  at  law. 
The  guard  of  this  court  upon  the  wife's  interest  would  be  very  siognlar  if 
the  hasband,  not  being  entitled  at  law,  might  assicn  it  for  a  valuable  con- 
adentioo  to  another  person,  who  would  be  entitled  in  equity.    I  am  clearly 
of  opiaioa  it  vras  only  a  doubt ;  and  it  never  was  decided,  that  the  husband 
csald  by  soch  assignment,  or  any  other  means  deprive  his  wife  of  her 
equity." 

With  respect  to  the  dtfiemce  as  to  a  term  of  yean  of  land  Is  trust  for  LordAhmJefs 
a  aarried  woman,  tte  Master  of  the  RoDs  in  a  subsequent  case,  Froaoo  v.  dmM  m§  to 
Fnmcoy  4  Ves.  5sa,  observed,  that  there  was  a  distinction,  as  it  might  be  wif^§  tnul 
tikcn  in  ezecutioB  upon  a Jkri/uctus ;  but,  notwithstanding  he  had  thrown  linn* 
•at  that  doubt  in  IfucmiftqF  v.  PUOifo,  ubi  npra,  it  might  not  be  well 
franded,  as  he  had  not  considered  the  point  snOiciently  to  form  an  opinion 
apon  it.    Id  reference  to  the  ease  of  the  wife's  mortgage  secured  by  a  tem 
sf  years,  see  antea,  750,  of  thb  edition,  n.  (KX 

TW  late  cases  on  tfabsnbH«t  are,  Jtftffsvrfv.Jf  i(/M,  9  Ves.  87.  ITr^  UUmm. 
V.  Jfsrl^,  11  ib.  It.  Uofi,  v.  miHmm,  1  Mndd.  Bep.  4d0.  and  fisrus^y 
V.  JLee,  t  ib.  16. 

In  JTi^M^  V.  JfiCfiw^  nbl  supra,  n  late  eminent  Judge  canvusMd  this  MWordr.MU^ 
qaeMiaa  fivdy,  yet  doubted  whether  the  wife's  equity  would  prevuil  against  ford^wUkSb^ 
a  piiticnlnr  usrigf  f  for  value.    The  cifeauHtunces  of  the  case  weie  shortly   W.Grmito 
these:— .The  vrile oT the  bankrupt  was  entitled  to  lOOOL  after  the  death  or  faiiususju^ 
■wri^vofCM.    In  1784  the  hwbund  became  bankmpt,  and  within  the 
year  ohtniaed  his  eertifieate.    In  1789  C.  HL  married,  vrhen  the  Vt^^tfoi 
ISOOL  because  due  to  the  bankrupt's  wife;  in  1790  the  husband  died,    the 
Ul  was  filed  by  the  trustee  of  the  legaty,  to  have  the  dauns  of  the  amig' 
uees  and  tke  widow  ascertained.    The  question  was,  whether  the  widow^ 
t%htof  smvitmiMp  would  prevafl  aa>Mt  the  assipiefs,  who  had  not  re- 
cweied  pnmpminiibefore  the  death  of  the  huahund  ?    Kir  V.  Grmtt,  If .  B« 
after  stating  the  cuse,  observed,  that  the  bil  was  filed  by  the  trustees  on 
the  opposite  claims  set  op  by  the  vridow  of  the  deceased  baniunpt  and  his 
tirigueei.    TW  widow  contendfd,  that  m  she  had  outUved  her  husband,  wh# 
uefcr  reduced  the  legacy  into  pnmgmiin,  she  was  eatitM  by  sarvtvoiship. 
lie  isiigBfrs  stated,  that  the  hastowpfs  wife  had  a  settlcaM^ nmde  npoa 
Wt  SB  her  awna^e,  so  that  the  faaakrupt  became  the  purchaser  of  her  for- 
taue;  and  thcn^ote  they  Mbaiittcd,  whether  they  were  not  cntitJed  to  the 
uhaie  of  the  nsoaey :  hut'tkey  canteaded,  that  at  all  events  they  wete 
ts  it,  ani»|ect  to  a'proper  sHtlemcat  to  he 


to  have  beea  made  by  the  bnakrapt  oa  his  mirris|;r  did  not  aaaear,  proof  tkM 


Ibe  nmre  fivt  af  there  being  n  settlaaent,  Ms  Ifsnam  aaid,  by  no  Aund  Is  ofur- 

of  aB  the* 
lahiswifiB.    The  sctHeasent  appeawd  la  he  in 

of  whieh  was  nettled  and  part  paid  to  the  hashoad.    Sohe 


of  bMk' 
of  the  wtfe  of  the 

hid  all 
to  be  'wUsn*4  fiam   rahtf,  anda^ 


\ 


768  CAP.  XVII.      OP   MOBTGAGE   OF    A   WIFE's    ESTATE, 

^^7^  *^  .  A  promise  by  a  husband  to  assign  his  wife's  mortgage  as  9l 

to  wife's  mort'    Security  for  a  debt^    accompanied  with  a  lodgment  of    the 


signment  in  that  produced  by  the  other ;  and  it  was  only  where  the  husband  was  dead, 
bankruptcy  d'u^  that  the  question  between  the  wife's  ri^ht  by  survivorship,  and  the  right  of 
tinguiahed.  the  assignees  under  the  commission,  could  arise. 

Analogy  he-  *^  What  interests  survived  to  tlie  wife  in  equity  was  in  general  deter- 

tween  itdes  </  mined  by  analogy  to  the  rules  of  law.  .  As  at  law  her  choses  in  action,  not 
law  and  equity  reduced  into  possession  by  the  husband,  survived  to  her,  so  her  equitable 
as  to  wife's  interests  in  tlie  same  case  survived  to  her  in  equity.  But  there  were  some 
right  qf  survi-  legal  interests  vdiich  did  not  aduiU  or  stand  in  need  of  being  reduced  into 
torsiUp,  possession  :  being  in  possession  already,  and  not  lying  in  action ;  as  terns 

for  years,  and  otber  chattels  real ;  of  which  tiie  l^al  title  was  in  the  wife. 

Tliey  would  survive  if  no  act  were  done  by  tlie  husband :  but  be  miglit 

assign  them ;  and  such  assignment  would  pass  the  legal  interest,  whether 

with  or  without  consideration.     The  analogy  was    followed    in  equity. 

Kqnltable  interests  of  the  same  description  might  be  transferred  in  the 

same  manner.    Therefore  in  Lord  Carteret  v.  PaseJutU,  S  P.  Wms.   197, 

an   interest  in    the   nature  of  an  equitable    estate  was  bound  by  the 

voluntary  assignment  of  the  husband.    With  respect  to  choses  in  actios, 

they  were  not  assignable  at  law ;  consequently  the  husband's  assignment 

could  not  prevent  their  legally  snrviving  to  the  wife.    In  strict  analogy, 

therefore,  eqiiitable  interests,  of  the  nature  of  choses  in  action,  ought  not 

Voluntary  mnd     to  be  afTected  by  his  assignment.    But  in  equity  a  distinction  seemed  to 

valuable  assign^  have  been  made  between  a  votuntary  assignment  and  an  assignment  for 

ment  distin-        valuable  consideration.    Tlie  wife  surviving  was  not  bound  by  her  has- 

guished  as  to       band's  voluntary  assignment.    That  was  determined  in  Burnett  v.  Kinnaa- 

wife's  survivor'  ton,  2  Vem.  401,  (supra,  776,)  a  case  wliieh  had  always  been  adhered  to. 

ship^  But  by  an  assignment  for  valuable  consideration,  it  was  said  she  would  be 

bound  both  as  to  choses  in  action  and  equitable  interests.    Bates  v.  Danbyy 
2  Atk.  207.  infra,  798. 
Purchase  ''  Supposing  this  doctrine  to  be  established ,**  continued  his  Honour,  ^^  the 

sometimes  put  question  then  would  be,  whether  an  a.s»ignment  in  bankruptcy  was  of  the 
in  a  better  si-  same  nature,  and  produced  the  same  effect  as  an  actual  assignment  for  vala- 
tuatiouthaH  able  consideration?  It  might  seem  strange  that  a  man  should  in  any  way 
his  vendor,  be  able  to  transfer  to  another  a  larger  or  better  interest  than  he  had  in 

himself.  The  husband's  interest  in  his  wife's  chose  in  action,  or  equitable 
interest,  was  only  a  right  or  power  to  reduce  it  into  possession.  But  what 
was  supposed  to  pass  to  an  assignee  for  valuable  consideration  was  the  ab- 
solute right  to  tlie  property,  wholly  freed  from  her  contingent  right  by  snr- 
vivorship.  If  such  were  the  rule,  it  arose  from  the  favour  which  a  court 
of  equi^  had  always  shewn  to  such  a  purchaser,  and  it  operated  in  many 
cases  to  put  him  in  a  better  situation  than  the  party  from  whom  he  derived 
his  title.  But  was  an  assignee,  under  a  commission  of  bankruptcy,  placed 
Assignment  in  in  a  different  situation  from  that  of  the  bankrupt  himself  P  Sir  W.  Grant 
bankruptcy  had  always  understood  the  assignment  from  die  commissioners  like  any 

passes  rights  other  assignment  by  operation  of  law,  passed  his  right  precisely  in  the  same 
of  banknipt  in  plight  and  condition  as  he  possessed  them.  Even  where  a  complete  legal 
same  plight  as  title  vested  in  them,  and  there  was  no  notice  of  any  equity  affecting  it, 
he  possessed  they  took  subject  to  whatever  equity  the  bankrupt  was  liable  to.  Tliia 
them,  shewed  they  were  not  considered  purchasers  for  valuable  consideration  in 

tlie  proper  sense  of  tlie  words.    Indeed  a  distinction  bad  been  constantly 
taken  betWeen  tliein  and  a  particular  assignee  for  a  specific  consideration  ; 
and  the  former  were  placed  in  the  same  class  as  voluntary  assignees  and 
personal  representatives.    In  fVorral  v.  MaWar,  ubi  supra,  LordThurlow 
said,  a  court  of*  equity  bad  mneh  greater  consideration  for  an  assignment 
act^ually  made  by  contract,  than  for  an  assignment  by  mere  operation  of 
law ;  for  as  to  Che  latter,  when  the  equitable  interest  of  the  wife  was  trans- 
ferred to  the  creditor  of  the  husb&nd  by  mere  operation  of  law,  he  stood 
exactly  in  the  place  of  the  husband,   and  was  subject  to  precisely  the  same 
equity  with  respect  to  the  wife ;  and  accordingly,  though  it  had  been  much 
Whether  par-       agitated,  and  was  not  then  perhaps  perfectly  determined  whether  m  particmlar 
liofior  assignee   assignee  were  liable  to  make  a  provision  for  the  wife  ^mt  of  her  fortune,  [sed  vide 
Hable  to  mmke      as  to  this,  p.  765,  of  this  edit.  n.  (Z)  ],  it  had  been  long  settled^  that  as- 
procifion  for      signees  under  a  commission  of  bankruptcy,  coming  into  a  conrt  of  equity 
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deeds,  slthaugh  no  asiagnmeDt  thereof  be  actuslly  made,  will  f^^^^^*^ 
be  aiicb  a  disposition  of  it  in  equity  as  will  be  good  against  the  cuHttf/or  Mi 
mhfratanta.  Mi,  with  a 


to  rfedace  the  interest  of  bis  wife  into  poBsesueOy  were  bound  to  make  snch 
a  settlement  as  the  hosbaod  would  in  the  same  case  hate  been  compelled 
to  make. 

"  Bat  if  the  assignment  had  the  effect  of  reducing  the  wife*s  interest   Rule  that  at* 
into  possession,  how  could  this  equity  ever  have  prevailed  ?    Out  of  the  »ignees  in 
pioii«rty  which  the  husband  had  reduced  into  possession,  no  settlement   bankruptcy 
eottld  be  compelled.    If  the  assignment  therefore  put  the  assignees  into   mu$t  pratide 
pesscisioD,  it  would  completely  extingtiish  all  claims  of  the  wife ;  as  the  for  w\fe^  con* 
possession  of  the  hnsbana  himself  certainly  did.    They  ought  on  that  prin-   Mired. 
ctple  to  be  considered  as  coming  into  eouity  to  claim  what  had  by  the 
amgnmeni  ceased  to  be  a  trust  for  the  wire,  and  become  wholly  a  trust  for 
the  creditors.    But  Die  court  considered  the  assignment  as  doing  nothing 
■lore  than  to  place  the  assignees  in  the  room  of  the  husband.    So  iar  from 
treating  the  assignment  as  equivalent  to  possession,  It  was  upon  the  very 
ground,  that  the  assignee^  wanted  its  assistance  to  reduce  the  property  into 
possession^  that  the  Court  of  Chancery  imposed  on  them  the  condition,  on 
which  alone  it  would  have  assisted  the  husband  to  obtain  the  possession. 
It  seemed  to  Sir  If.  Grant  that  the  decisions  in  favour  of  the  wife's  claim 
by  survivorship,  were  most  consonant  to  acknowledged  principles  with 
renrd  to  the  operation  of  assignrnen^  under  the  bankrupt  laws.'' 

His  Honour  then  cited  the  several  cases  on  this  head  (which  for  tiie  most    Conchmon  of 
part  have  been  previously  enumerated),  and  continued  thus :— <<  The  case  judgment  in 
of  Grey  v.  Kenitshf  is  not  precisely  tile  same  in  circumstances  as  the  pre-    MUf&rd  v. 
sent;  for  there  the  husband  died  before  the  tenant  for  life  of  the  legacy,   Mitford. 
of  which  the  wife  had  the  remainder;  and  consequently  there  was  no 
period  of  his  life,  at  which  it  wai«  in  the  power  of  him  or  his  assignees  to 
have  reduced  it  into  possession.    In  Bates  v.  Danby^  2  Atk.  $07,  and  Haw-    W\f^e  fOinbi' 
kym  V.  Hohyny  ib.  549,  Lord  Hardwicke  held,  that  even  a  possibility  of  lity  assignable 
the  wife  micht  be  assigned  by  the  husband  for  a  valuable  consideration.    It  by  hMsbimdfor 
most  thereftre  have  been,  because  the  assignees  did  not  claim  under  an   vtdue. 
•Mgnment  of  that  description,  and  not  because  the  interest  was  not  assign- 
aMe,  that  the  elaim  of  the  widow  prevailed.    In  Gayner  v.  fVilkins&nf  the 
tenaiit  for  life  died  before  the  bankrupt.    In  that  case  tlierefore,  as  in  this, 
tke  interest  of  the  wife  vested  in  possession  before  the  husband's  death. 
Bnt  that  circumstance  was  not  held  to  make  any  difference  in  favour  of  the 
issignees.*'     On  the  whole,  Sir  W.  Grant  was  of  opinion,  both  on  principle 
aad  on  authority,  that  Mrs.  Mitford,  having  survived  her  husband,  was 
eatitled  to  the  legacy  of  10002.  witli  the  dividends  thereon,  from  the  time  of 
her  husband's  death ;  and  that  the  same  ought  to  be  transferred  and  paid 
to  her  by  the  plaintiff,  the  surviving  trustee.    The  decree  was  accordingly. 

The  casea  next  in  order  are  those  of  IVright  v.  Morley^  1 1  Ves.  l^,  and 
Uoyd  V.  WiRiamSy  1  Madd.  Rep.  450.  The  former  has  been  noticed  in  a 
preceding  page,  see  antea  of  this  edition,  f«  796.  And  the  latter  will  be 
mentioned  in  the  sequel  of  this  note. 

Ib  Uomsby  v.  JLef,  t  Madd.  Rep.  16,  the  husband  and  wife  assigned  a   W\fe*s  eoafia- 
veversionary  intereot  of  the  wife  in  certain  trust  stock,  as  a  security  for  the  gtmt  rever* 
payaient  of  an  annuity  granted  by  the  husband.  The  husband  aAerwards  took  swnary  interest 
the  benefit  of  the  Insolvent  Debtors'  Act,  and  a  general  assignment  on  that  in  stock  not  re- 
•ecasion  was  made  of  his  property.    The  person  on  whose  death  the  wife  dneed  into  pos- 
^fu  to  take  died,  and  then  the  husband  died  without  having  done  any  other  sesston  bv  os- 
Kt  to  reduce  the  stock  into  possession :  and  it  was  held,  that  the  wife  was  sigmnsntin  m* 
eatitled  by  survivorship  to  tne  stock,  against  both  the  particular  and  the  seiveney, 
fcneral  assignee.   Sir  T.  Plumer,  V.  C.  observed,  "  indq)endently  of  autho- 
rity, let  us  consider,  upon  principle,  whetlier  the  husband's  assignment  of  hia 
^v^s  contingent  interest  Is  good  ?  The  husband  has  a  right  to  his  wife's  ehoses 
ia  action^  provided  he  reduces  them  into  possession.    Is  a  deed,  assigning  a 
'fMnion^ry  interest,  a  reduction  of  it  into  possession?    It  is  impossible, 
ytnaily,  to  reduce  a  reversionary  interest  into  possession.    Is  it  then  a 
^enstructiY^  Induction  into  possession  P    The  assienment  puts  the  assignee 
^  the  hathandi-  in  the  same  situation  as  the  hnsnand ;  and  if  tibe  husband 
lartives  the  wtfe,  the  assignee  is  entitled  to  the  property ;  but  here  ^e 
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i  798  ]  Thus,  where  D.'s  wife,  one  of  three  sisters  entitled  to  their 
^|^|[^^^  ^  brother^s  personal  estate,  who  died  intestate,  and  administration 
binding  &m  wffi  was  granted  to  two  other  persons,  with  the  three  sisters  and 
^^,  their  husbands  (p);  one  of  the  administrators  came  to  an  agree- 

(p)  Bate*  ▼.  Dandy,  S  Atk.  207. 


husband  died  before  Uie  wife  and  the  assignee,  the  assignee  therefore  is  not 

entitled  to  the  property.    This  is  the  manner  in  which  this  case  strikes  me 

upon  principle.    According  to  Mitfbrd  v.  Mitfordj  it  is  clear,  tliat  the  g^eral 

assignment  in  bankruptcy  does*not  pass  a  reversionary  interest  in  the  wife, 

she  surviving  her  husband.    It  must  be  the  same  aji  to  the  assignment  under 

the  Insolvent  Debtors  Act ;  nor  do  I  see  what  answer  can  be  given  to  the 

observation  of  Mr.  Cooke,  that  a  particular  assignee  cannot  be  in  a  better 

Situation  than  an  assignee  under  the  general  assignment  in  bankruptcy. 

The  case  cited  of  fVoollands  v.  Crowcher^  is  strong  to  show  the  insufficiencv 

of  the  assignment  to  bar  the  wife's  dairo  in  case  slie  survives  her  hdsband.. 

On  principle  and  authority,  the  plaintiff  is  entitled  to  this  money." 

Cf  diUdrens  In  these  cases  the  wife  had  the  option  not  to  have  any  settlement  made, 

eqniiff  to  a  pr9-   but  if  a  settlement  is  ordered  to  be  made,  it  is  always  directed  for  tlie  be- 

frision.  nefit  of  the  wife  and  children.    Murray  v.  EUbank,  13Ves.  6,  7.    It  was 

formerly  doubted,  whether  children  have  any  substantive  and  independent 
right  to  daim  a  settlement  out  of  the  (property  of  their  mother,  if  a  settle- 
ment had  not  been  directed  during  her  life-time,  but  if  there  had  been  a 
decree  for  a  settlement  on  the  wife  and  children,  and  the  wife  had  done 
nothing  to  waive  the  eouity  and  died  before  the  report ;  the  children  were 
always  deemed  entitled  to  be  participators  in  the  provision.    Jkf array  y.  £Ii-. 
ftojiA,  supra.    S,  C.  10  Ves.  84.  Macaulay  v.  PkUUpSy  4  Ves.  19,  20.  Becket  ▼• 
Beeket,  1  Dick.  34$.    Rose  v.  Jackson,  2  ib.  604.    So  if  the  husband  die 
after  a  proposal  for  a  settlement  by  him,  the  children,  it  has  been  held,  are 
entitled  to  have  it  carried  into  enect.    Gardner  ex  parte,  t  Ves.  672.    In 
Scriven  v.  Tapeley,  Amb.  509 ;  &  C.  2  Eden  Rep.  SS7 ;  Lord  Northingtoa 
said^  the  equity  of  compelling  settlements  first  arose  upon  the  husband's 
commg  into  equity  for  assistance.    It  was  personal  to  the  wife,  and  if  car- 
ried further,  would  be  attended  with  ill  consequences  to  creditors.    There 
was  no  case  where  the  court  had  refused  assistance  to  the  husband,  after 
the  death  of  the  wife  upon  the  terms  of  his  making  a  provision  for' the 
children ;  and  thereupon  his  Lordship  reversed  a  decree  of  Sir  T.  Clark's, 
where,  after  the  death  of  the  wife,  his  Honour  had  ordered  her  husband  to 
make  provision  for  an  only  daughter.— A  case  involving  the  same  pount, 
shortly  afterwards  came  before  Sir  T.  Sewell,  M.  R.,  and  notwithstanding 
the  reversal  of  the  former  decree  at  the  Rolls,  it  appears  from  tlie  report^ 
that  Sir  T.  Sewell  acted  in  direct  opposition  to  Lora  Northington's  opinion. 
Tfcey  have  none   ^ee  CockriU  v.  Phipps,  1  Dick.  391.  The  point  has  lately  been  re-considered 
qfter  their  nM^     by  the  Vice  Chancellor  Sir  T.  Plumer,  who,  after  a  review  of  all  th,e  cases, 
thef's  death,        decreed  that  the  child  of  a  feme  covert  legatee,  has  no  equity  to  insist 

on  a  settlement,  after  the  death  of  the  mother,  unless  there  is  a  contract  or 
a  decree  for  a  settlement,  in  the  life-time  of  the  mother.  Uoyd  v.  IViUiamSp 
1  Madd.  Rep.  450.  And  his  Honour  stated  the  case  of  Cockrill  v.  Phipps^ 
from  the  Register  Book,  whence  it  appears,  that  Mr.  Dickens  report  is  a 
complete  mis-statement,  and  th^t  the  whole  transaction  was  fordgn  to  the 
question  under  consideration. 
Smnmajy  qf  To  sum  up  a  few  of  the  leading  rules  on  this  subject,  it  may  be  observed, 

points,  that  the  wile's  equity  to  a  provision,  applies  only  to  equitable  property  of 

th^  wife,  that  is,  to  such  as  is  vested  in  trustees,  or  to  such  as  cannot  be 
obtained  by  the  husband  or  his  assignees  without  recourse  to  tlie  jurisdic- 
tion of  the  Chancellor :  for  instances  of  which,  see  1  Madd.  Ch.  4b0,  481. 
But  personal  property  In  the  hands  of  trustees,  settled  on  the  wife  with  the 
privity  of  the  husband,  or  by  third  persons  without  his  privity  for  the  wife's 
separate  use,  is  exempt  from  tlie  husband's  debts  and  beyond  his  power, 
Lockytr  v.  Socage,  2  Str.  947,  and  see  Brown  v.  Clark,  3  Ves.  168.  To  such 
property,  consequently,  the  doctrine  is  inapplicable.  If  a  man,  in  consi- 
deration of  his  marriage  and  such  portion  as  his  intended  wife  is  or  May  ha 
entitled  to,  makes  a  settlement  on  ner  by  way  of  jointure,  then  if  any  thing 
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iftent  to  divide  the  personal  estate  into  thirdsi  a  third  to  be 
allotted  to  each ;  a  memorandum  under  the  account  ivas  signed 
by  all ;  two  mortgages,  one  in  fee  and  the  other  for  a  term, 
each  for  150/.  were  allotted  to  D/s  wife;  the  legal  interest* 
was  not  assigned,  but  by  the  memorandum  was  agreed  so  to' 
be.  Before  any  assignment,  D^  borrowed  200/.  of  the  plaintiff 
on  note,  and  by  agreement  under  note  took  notice  that  he  had, 
the  better  to  secure  the  200/.  left  two  mortgages  with  him, 
which  he  was  entitled  to,  and  promised  forthwith  to  assign.    Be- 


accmes  dne  to  the  wife  during  the  covertare,  the  husband  wiU  be  entitled 
to  it  as  a  parchaser.    But  if  it  be  not  actually  expressed,  that  the  settlement 
was  made  with  a  Tiew  to  comprehend  all  accessions  of  fortune,  nothmg  less 
than  the  most  clear  iwifliciUwn  that  it  was  so  intended,  will  take  away  the 
wife's  right  to  a  provision  from  the  assignees.  And  if  the  wife  were  an  if^fant 
at  the  time  of  the  marriage,  even  an  express  declaration,  that  the  settlement 
was  in  consideration  of  future  accessions  of  fortune,  will  not,  it  has  been 
thonght,  bar  her  of  a  provision  from  the  assignee,  in  respect  of  equitable  pro- 
perty which  has  unexpectedly  devolved  on  her  id^er  the  marriage,  and  whidi 
could  not  be  in  contemplation  of  the  parties  at  the  time  of  entering  into  the 
settlement  made  by  the  husband.    .See  Atherley  on  Sett.  304.    If,  there- 
fore, on  the  other  lumd,  the  settlement  on  the  wife  be  in  consideration  of 
her  present  portion  or  fortune  only,  without  reference  to  future  acquisi- 
tions and  property  accrues  to  her  during  the.  coverture,  which  is  not  re- 
duced into  possession  by  the  husband  in  his  life-time,  it  will  survive  to  the 
wife  in  equity  as  well  as  at  law.     Gar/orth  v.  Bradley,  2  Ves.  677.    But  the 
general  assignment  in  bankruptcy  will  reduce  these  future  acquisitions  into 
possession  tor  the  benefit   of  creditors  (see  antea,  777).    Such    assign- 
ment, however,  operating  only  in  equity  as  a  release  of  a  chose  in  action, 
the  wife  will  be  entitled  to  a  provision  for  herself  and  family,  and  the  assig- 
nees must  make  a  proposal  to  be  approved  of  by  a  Master  in  Chancery. 
And  as  a  general  rule  it  may  be  laid  down,  that  the  wife  will  be  entitled  to 
a  settlement  from  her  husband's  assignees  in  every  case  where  the  husband 
ha%  not  acquired  an  absolute  right  to  ner  equitable  fortune,  and  whatever  be 
the  naiure  of  the  equitable  property  will  make  no  difference;  for  the  wife 
will  be  equally  entitled  to  such  settlement,  whether  it  consist  of  a  cross  snm 
of  money— the  interest  of  money— money  to  arise  from  tlie  sale  of  lands— ' 
the  rents  of  estates— of  an  annuity— or,  in  short,  of  any  other  species  of  pro«: 
perty  whatsoever.    And  she  will  be  entitled  to  a  settlement,  notwithstand- 
ing a  part  of  her  fortune  may  have  been  settled  on  her  at  her  marriage ; 
nor  will  the  circumstance  of  her  being  in  possession  at  the  time  of  the  mar- 
riage, of  the  very  property  in  respect  of  which  she  claims  a  further  settle- 
ment, take  away  her  risbt  to  such  settlement.    But  it  is  apparent  she  can 
only  be  entitled  to  a  further  settlement  where  the  first  does  not,  either  ex- 
pressly, or  by  necessary  implication,  give  the  residue  of  her  fortune  to  her 
hosband.    And  if  the  husband  txake^  a  settlement  upon  his  wife^  in  respect 
of  a  certain  specified  part  of  her  fortune,  she  will  be  entitled  to  a  further 
settlement,  agaiinst  liis  assignees,  in  respect  of  that  part  of  the  residue 
which  consists  of  equitable  property ;  and  the  wife  will  also  be  entitled  to 
a  settlement,  although  the  children  of  the  marriage  may  be  provided  for 
aUvtidi,    Piyaf  v.  Hill,  4Bro.  C.  C.  138,  Belt's  edit.    But  by  the  rules  of 
court,  the  wife  will  not  be  enUtled  to  a  provision  where  the  property  U 
under  800/ ,  or  102.  in  annual  payment.    See  Beames'  Ord.  Chan. 464. 

As  to  the  bearing  of  this  doctrine  on  a  particular  assignee,  see  antea,  765^   General  Reper- 
ii€  this  edit.  n.  (Z).    With  reference  to^the  equity  of  the  children,  see  the   iorium, 
former  part  of  this  note.    And  in  regard  to  the  quantum  of  the  provision* 
when  granted,  see  p.  758,  of  this  edit  n.  (T).    This  subject  is  treated  of 
by  tlie  following  writers  : — Mr.  Christian  (Bkt.  Laws,  488),  Mr.  Maddock 
(1  Tr.  Eq.  482),  Mr.  Roper  (i  Bar.  Si  Feme,  Ch.  7.  passim,  and  1  Tr.  Le^. 

S79),  Mr.  Fonblanqne  (iTr.  Eq.  97),  Mr.  Atherley  (Tr.  Sett.  300),  and  m 

Mr.Tbonias(dCo.  Litt.  310).  «  I 
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fore  any  tUog  done,  D.  died ;  the  plaintiff's  bill  was  bfoaf^ 
against  tiie  wSt  of  D.^  D/a  adnuniatarator,  and  the  niortgagofs^ 
to  be  paid  his  9Q0i.  and  intereflty  or  to  foreclose  the  moftgaF- 
goia.  It  was  argued  on  behalf  of  die  wife,  that  the  mortgages 
were  her  chtms  in  action;  and,  not  having  been  assigaed  by  her 
husband,  sorvired  to  her,  or,  at  least,  that  she  was  entided  to 
[  799  ]  them  on  paying  the  plaintiff's  debt.  The  adaunistralor  of  the 
husband  iasistal,  that  in  equity  what  D.  had  done  amoinied  to 
an  assignment^  and  that  he  was  entitled  to  redeem  die  plaintiff. 
But  it  was  adjudged,  that  the  agreement  amongst  the  three 
sisters,  and  the  separating  the  mortgages  from  other  parts  of 
the  estate,  was  an  appropriation  of  them  to  D.  and  his  wife^ 
and  that  D/s  heir  and  administrator  were  trustees  for  D*  and 
his  wife  in  the  two  mortgages  (c) :  that  D,  being  entitled  in 
right  of  his  wife  to  the  trust  of  these  mortgages,  had  a  power 
to  assign  them  for  his  own  use :  that  leaving  them  with  the 
plaintiff,  and  giving  his  note,  promising  he  would  procnre  them 
to  be  assigned,  amounted  in  equity  to  a  disposition  of  them  for 
so  much  as  to  satisfy  the  debt  to  the  plaintiff,  but  not  for  more. 
For  though  he  might  have  disposed  of  the  whole  in  the  manner 
he  did,  his  iniention  was  only  to  secure  the  plaintiff's  debt^ 
which  being  done,  the  mortgages  belonged  to  the  widow  as  her 
choses.  in  action,  and  not  to  the  husband's  administrator :  that 
akhottgh  one  of  the  mortgages  was  in  fee,  it  made  no  differ- 
eiice ;  for  a  husband  might  dispose  of  the  wife's  mortage  in 
fee,  as  well  as  of  her  mortgage  for  a  term  (d). 
NopwHeMlar  And  in  these  cases  of  assignments  of  chases  in  action,  no 
for  tkea^gn-  particular  forms  are  necessary  to  be  followed ;  for  the  principle 
^*iiL***^  which  governs  them  is,  that  the  transaction  amounts  to  an 
[  800  1  agreement  for  a  valuable  consideration  before  hand,  to  lend 
money  upon  the  faith  of  being  satisfied  out  of  the  fund ;  aqd 
to  give  effect  to  it,  courts  of  equity,  wherein  the  assignment 
of  a  chose  in  action  is  admitted,  consider  it  as  amounting  to  an 
assignment  of  so  nmch  of  the  debt,  to  effect  which  any  words 
or  acts  evincing  the  intent  of  the  parties  will  do,  and  no  parti- 
cular words  or  acts  are  necessary  thereto.  Thus  if  a  mort^igee 
were  to  receive  the  money  due  on  a  mortgage,  and  there  was 


Mortgage  op-  (C)  Bnt  a  legacy  to  a  married  vroman,  was  considered  Insaffictently  re- 
jtropriaUd/or  daced  into  possession  by  an  appropriatiotty  by  the  execatrix,  of  a  mortgage 
legacy,  latter  to  the  same  amount,  so  as  to  prevent  her  snrvivorship  opon  her  hosband's 
not  reduced  into  death.    Bkmnt  y,  BeHkaidy  Sye9,  515. 

pofsssiioR.  <D)  That  the  hnsband^s  agreement  to  assign  his  wife's  chattel  intetest  it 

eqnivalettt  to  aa  actual  disposition  of  it.    See  antea^  746.  of  this  edition* 
InthetexU  ^       ,  .-^ 
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viittflB  on  di6  iMck  of  ky  "  wberos  I  btfe  racmed  the  priii- 
d|Ml  mad  ivterM  from  nich  a  one  (  do  jou,  the  mortgagor,  pay 
the  money  to  him ;"  this  wodd  amount  to  a  valid  asaigmnent 
10  equity,  and  the  mortgagor  could  not  pay  the  money  to  the 
nM>r^;agee  without  making  himself  liable  to  the  assignee,  be* 
caitfe  he  would  have  paid  it  with  full  notice  of  the  assignment 
for  valuable  consideration  (e). 

Where  a  tradesman  having,  afier  marriage  (j),  purchased  a  Hushtmd  rfUr 
iam  for  years  to  himself  and  his  wife,  and  the  survivor,  and  the  dMus^ermtl 
executors,  administrators  and  assigns  of  such  survivor,  for  the  ^J^^Cf?^ 
rendue  of  the  term,  mortgaged  it  without  the  ivife's  joining,  morigiiga 
vith  a  proviso,  that  if  the  husband  or  wife,  or  either  of  them,  jj^*  a^Sm- 
or  their  or  either  of  their  executors  or  administrators,  should  Utryitttiewient; 
j«j  the  raortgage-mooey  and  interest  at  the  day,  then  die  mort-  ZaStTg^d' 
gage  should  be  void ;  and  that  until  default  of  payment,  the  fUewaUmy  and 
busband,  his  executors  and  administrators,  should  quietly  enjoy*  dS^^ttm^  «•- 
Seven  years  after  he  died  in  debt,  leaving  his  wife  executrix^  '^r^oni  1 
and  the  money  unpaid.    The  question  was,  whether  the  equity       ^ 
of  redemption  of  this  term  was  assets  for  the  payment  of  the 
husband's  debts,  or  it  should  go  to  the  wife  as  survivor  ?    And 
it  was  held  by  the  Master  of  the  Rolls,  that  the  settlement  on 
the  wife,  being  made  after  marriage,  was  a  voluntaiy  convey-, 
aoce;  that  being  only  a  term  for  years,  and  consequently  always 
ID  the  power  of  the  husband  to  forfeit  or  aliene,  tlie  mortage 
^ras  an  alienation.     For,  though  if  the  mortgage-money  had 
been  paid  before  the  day,  the  mortgage  wo|ild  have  been  void, 
and  consequently  all  things  would  have  been  in  statu  quo;  yet 
the  mortgage  being  forfeited,  the  equity  of  redemption  was  now 
become  a  creature  of  equity ;  and  it  being  in  the  case  of  cre- 
ditors, and  the  redemption  given,  as  well  to  the  executors  of 

(9)  Watt$  V.  nomot,  2  P.  Wms.  364. 


(E)  Bat  on  this  ground  a  fonnri  nsrignment  should  seldom  be  dispensed   Frnmud  anign* 
with ;  for  it  is  clear  that  by  an  indorsement  merely,  the  mortgagee  will  not  m«^  reeom* 
he  dif«sted  of  all  his  lepd  and  e^ nitable  estate  and  interett  in  Um  pre-  mended, 
nises.    The  consequence  is,  that  ^0  a  future  sale  his  coocurrence  will  be 

necessary ;  and,  in  the  case  of  a  mortgage,  he  will  retain  the  legal  estate, 
which  he  may  assign  to  a  second  mortgagee^  and  so  debar  tlie  assignee  of 
hu  remedy  by  ejectment.  See  further,  ^tea,  24,  of  this  edition,  t»  noliSf 
snd  Appendix,  No.  IX. 

(F)  This  case  has  been  noticed  before,  see  antea,  290,  of  this  edit  in  the 
text  That  a  Tolnntary  settlement  is  not  binding  on  a  mortgagee  or  pur- 
chaser even  with  notice,  see  antea,  655,  of  this  edit.  n.  (B);  and  as  to  a 
aK>rtgage  in  tlie  joint  names  of  husband  and  wife,  see  antea,  p.  684,  of  this 
edition,  ia  the  teaU* 
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CAP.  XVIII. 


OUT   OF   WHAT   FUND 


the  husband  as  to  the  executors  of  the  wife,  and  the  last  pro- 
viso being,  that  the  husband,  hb  eiecutors,  &c«  mig^t  enjoj 
till  default  of  payment,  he  decreed  that  the  equity  of  redemp- 
tion of  this  term  should  be  assets. 


[  803  ] 


CAP.  XVIII. 


Ininnbuiory 
ebservaiions. 


[804] 


Mortgagitr 
miut  pay  mo- 
ney,  though 
estate  be  in- 
sufficient. 


OUT   OF    WHAT    FUND    MORTGAGES    ARE   TO    BE 

REDEEMED  (a). 

X  HE  question,  out  of  what  fund  mortgages  are  to  be  paid, 
must  be  decided  by  ascertaining  the  precise  nature  of  a  debt 
on  mortgage,  which  will  necessarily  lead  to  the  developement 
of  the  fund  op  which  it  is  chargeable. 

From  the  cases  to  be  met  with  in  the  books  upon  this  sub- 
ject, as  they  relate  to  mortgages  in  particular,  a  man  would  be 
induced  to  imagine  that  incumbrances  of  this  kind  stood  upon 
a  distinct  ground,  and  did  not  fail  under  the  general  provisions 
of  the  law,  respecting  the  payment  of  debts ;  but  that  arises 
from  the  circumstance,  that  many  of  these  cases  were  decided 
at  periods,  when  the  nature  of  a  mortgage  debt  was  not 
thoroughly  understood.  Since  that  has  been  ascertained,  there 
is,  generally  speaking,  very  little  difficulty  in  fixing  upon  the 
fund,  which  ought  to  be  liable  to  pay  off  mortgages. 

It  has  long  been  holden,  that  a  mortgage  (a),  whatever  be 
the  form  of  the  security,  whether  it  be*  accompanied  with,  or 
be  without,  a  covenant  or  bond  for  payment  of  the  money  bor- 
rowed, being  in  the  abstract  and  intrinsically  no  more  than  a 
contract  for  a  borrozoing  and  lending,  is  only  a  debt,  and  the 
estate  mortgaged  is  a  pledge  by  way  of  additional  security  for 

(a)  Metfnell  t.  Howard,  Pre.  Ch.  61. 


(A)  It  should  be  premised,  that  the  subject  of  this  chapter  relates  prin- 
cipally to  the  mortgagor ;  for  as  to  the  mortgagee,  It  is  obvious  that  he, 
having  a  mortgage  and  also  a  bond  or  covenant,  may  resort  to  either  the 
real  or  personal  estate  of  the  mortgagor  at  his  option.  The  coilrt  however 
may  settle  on  which  fund  the  debf  shall  ultimately  fall,  and  the  considera- 
tion of  that  point  is  the  object  of  the  present  division. 
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the  aonej  borrowed ;  and,  on  that  ground,  ihe  mortgagor  is 
bound  to  make  good  the  money,  althoogh  the  land  proves  a 
defective  security  (b). 

A  debt  is  a  personal  duty,  whereby  a  right  to  a  certain  sum   D^ht,  Ut  na- 
of  money  is  mutually  acquired  and  lost.  **^'  ****  *^*" 

Debts  are  of  several  kinds,  usually  divided  into   debts  of 
record,  debts  by  specialty,  and  debts  by  simple  contract. 

The  first  and  last  of  the  divisions  are  not  material  to  the      [  805  ] 
discussion  pf  the  present  question (c) ;  I  shall  therefore  con6ne  fl^^ectl/* 
my  observations  to  that  division,  which  incfudes  debts  by  spe-  tkU  chapter, 
asilty,  with  the  precise  nature  of  which,  so  far  as  applies  to 
the  extent  of  the  obligation  they  impose,  and  the  subjects  on 
which  they  attach,  the  reader  must  be  made  acquainted^  in 
order  clearly  to  understand  the  prindples  upon  which  we  must 
decide,  out  of  what  funds  primA  fade  mortgages,  qua  such, 
are  to  be  paid. 

Debts  by  specialty,  or  special  contract,  are  such,  whereby  a   They  or^  ^^* 
sum  of  money  becomes,  or  is  acknowledged  to  be,  due  by  deed   ^^^^  ^o  itcn 
or  instrument  under  seal,  such  as  by  deed  of  covenant,  by  ••  ''«f'  ^o^^ 
lease  reserving   rent,    or   by  bond  or    obligation  (6).     Debts  limf. 
upon    mortgage  likewise  fall   under   this  denomination;    for 
mortgages  are  made  by  deeds  or  instruments   under  seal,  in 
which  the  loan  is  acknowledged.     Such  debts  by  specialty,  in 
regard  that  they  were  confirmed   by  special   evidence  under 

(6)  The  recital  of  a  debt  under     specialty  debt,  although  recited  in  a 
hand  and  seal  has  been  held  to  be  no     deed  (o)«    i  Ves.  313. 


(B)  And  although  there  be  no  covenant  for  the  payment  of  the  same.    Mortgagee  a 
Ctjjte  V.  Cope,  2  Salk.  449.    So  per  Lord  Thurlow,  in  Ancaater  v.  Mayer^  .  stm;»/e  eofUracl 
1  Bro.  C.  C.  464,  if  a  man  mortgage  his  estate  without  covenant,  yet,  be-    creditor  as  to 
cause  the  money  vras  borrowed,  the  mortgagee  will  become  a  simple  con-   debt  dione. 
Ufuct  creditor,  et  vide  S.  L.  postea,  937. 

(C)  Sed  fuare  as  to  the  latter  division,  since  the  mortgagee  may,  if  he 
choose,  consider  his  debt  a  simple  contract  debt ;  vide  last  note.  But  if 
he  prefer  giving  it  that  name  amongst  other  creditors,  he  must,  it  is  pre- 
sumed, reunqnish  his  security  for  the  benefit  of  those  creditors.  See  Cope 
V.  Cope,  S  Salk.  450. 

(D)  The  case  to  which  the  learned  author  here  refers,  is  that  of  Lacam  v.    Recital  of  debt 
Kertitu,  1  Ves.  313.    S.  C.  on  other  points,  3  Atlc.  i.  and  1  SerJ.  Wils.  34.    doe»  not  make 
Mrs,  Hay  in  her  husband's  life-time  levied  a  fine  of  her  estate  for  the  pur*   U  a  specialty. 

Eose  of  making  it  subject  to  a  debt  of  t^OOOZ.,  which  had  been  contracted 
J  her  husband.  After  his  death  she  borrowed  a  further  sum  of  4001.,  and 
by  an  indorsement  agreed  that  the  estate  so  charged  should  stand  pledged 
with  this  400L,  and  not  be  redeemed  witliout  payment  of  both  sums.  Lord 
Hardwtcke  said  this  was  a  ca^e  for  which  the  court  never  would  strain, 
however  liberal  they  were  in  such  cases  in  the  constniction  for  creditors ; 
and  he  said  it  was  material  to  observe,  that  in  this  case  it  was  the  husbanti's 
4ebt ;  and  tlie  intent  was  not  to  change  the  nature  of  it,  and  to  make  it  tlie 

wife's  debt,  for  it  was  only  recited  in  the  deed ;  and  tlie  recital  of  a  debt  j 

under  hand  and  seal  bad  been  held  not  sufiicient  to  make  it  a  specialty 
debt,  for  it  miipt  stand  on  its  own  force ;  and  his  Lordship  had  known  it 
so  determined  by  Sir  J.  Jekyll. 
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[806] 


hiir  li  tpeciaUff 
named;  but 
being  permmal 
dtUies  exeenlor 
bonndf  though 
not  nwned. 


[  807  J 


Real  estate  €t' 
empt  at  com' 
mon  law  from 
execution  for 
pertonal  duly. 


Origin  of  lhi$ 
exemption. 


ftea?^  were  ranked  in  a  hi^er  degree  tfian  simple  contract  debts. 
But  whilst  the  debtor  and  creditor,  and  the  debt,  continued 
in  statu  quo,  no  material  distinction  followed  from  this  supe* 
riority,  in  respect  of  the  fund  on  which  it  was  chargeable* 
The  advantages  in  point  of  proof,  arising  from  the  instrument, 
constituted  all  the  difference ;  for  whether  the  debt  commenced 
bj  specialty  or  simple  contract,  still  it  amounted  to  no  more 
than  a  personal  duty ;  it  gave  no  lien  upon  the  debtor^s  estates. 

But  when  the  debtor  died,  then  the  specialty  creditor  derived 
an  essential  and  immediate  benefit  from  the  superior  degree  of 
his  debt ;  because  the  representatives  of  the  debtor  were  bound 
to  class  the  debts  according  to  their  rank,  viz.  as  debts  of  re- 
cord, debts  by  specialty,  and  debts  by  simple  contract,  and  to 
apply  the  funds,  appropriated  by  law  to  the  payment,  in  tlmC 
order,  until  each  class  was  satisfied ;  so  that  debts  of  an  inferior 
degree  could  not  be  paid>  until  debts  of  a  superior  degree  had 
been  first  discharged.  These  two  circumstances  of  greater  con* 
venience  of  proof  against  the  debtor^  and  priority  of  payment^ 
where  the  matter  was  adjusted  by  bis  representatives,  out  of 
the  goods  and  chattels  of  the  deceased  (which  being  the  se- 
curity creditors  depended  upon,  were  liable  in  the  hands  of  the 
executors  or  representatives  of  the  debtor,  as  well  as  in  the 
hands  of  the  debtor  himself)  seem  to  have  constituted  the 
principal  features,  which  distinguished  a  specialty  from  a  simple 
contract  debt;  for,  at  common  law,  there  was  no  execution  of 
land  for  a  personal  duty  against  the  owner,  unless  in  two 
cases  (c);  the  one  in  the  case  of  the  king  by  his  prerogative, 
which  entitled  him  ab  origine  regis,  to  execution  of  body,  lands, 
and  goods ;  the  other,  in  the  case  of  the  heir,  if  specially 
named  in  the  instrument,  where  otherwise  the  debt  would  have 
been  lost.  But  a  specialty  did  not  bind  the  heir  by  virtue'  of 
its  intrinsic  superiority  or  force,  but  charged  him  merely  as 
comprehended  in  the  contract,  where  he  was  included  therein 
by  express  words  (cf);  for  the  heir  was  not,  in  respect  of  the 
lands  having  descended  to  him  merely,  chargeable  for  any  debt 
or  wrong,  or  trespass  of  his  ancestor,  though  the  executor  was, 
so  far  as  he  had  chattels  or  assets,  and  that  notwithstanding  he 
(the  executor)  was  not  named  in  the  contract. 

This  exemption  of  the  land  from  being  liable  to  answer  the 
personal  contracts  and  engagements  of  the  tenant,  was  one  of 
the  accidents  incidental  to  the  introduction  of  the  feudal  Invfj^ 


(e)  Vide  S  Inst,  19.  Magna  Charts, 
c»p.  8,  • 


(d)  Dy€ry)71««pl.S5. 
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which  protected  Iamb  from  all  ordinary  process^  id  order  that  £  903  j 
die  tenants  might  be  the  better  able  to  answer  the  feudal  duties 
to  the  lord^  these  being  the  life  and  support  of  that  kind  of 
government.  And  as  the  land  was  not  originally  liable  to  such 
personal  duUes  in  the  hands  of  the  ancestor,  so  neither  was  it 
liable  in  the  hands  of  the  heir,  if  he  was  not  comprehended  in 
the  contract,  and  bound  expressly  by  the  act  of  his  ancestorsi 
whereby  he  might  be  made  debtor  in  respect  of  assets.  ,  f 

But  at  common  law(e),  from  the  time  of  Edward  Sd,  to  DoumtoHenA^ 
that  of  Henry  4th,  where  the  ancestor  bound  himself  and  his  ^^  ^  j^^ 
heirs  expressly  by  specialty,  the  obligee,  if  the  executor  had  **7^jf!?*'^ 
twi  aseets,  might  have  had  an  action  of  debt  against  the  heir,  exemtw  had 
and,  00  judgntent,  became  entitled  to  a  special  writ  (f),  where-  ••^'* 
hjnli  th»  lands,  descended  to  the  heir,  were  to  be  delivered  in 
execution  to  the  debtee,  who  had  recovered,  which  was  a  writ 
grounded  upon    the  common  law,    and   not  on  any  statute. 
However,   at  that  period,  the   heir,  though  named,  was  not       [  809  ] 
chai^eaMe,  if  the  executors  had  assets ;  for  the  land  still  re- 
mained, even  at  law(^),  a   favoured  fund,  being  considered 
only  as  a  dernier  security  for  a  debt,  to  which  the  heir  became 
subject,  in  respect  of  the  contract,  to  the  performance  of 
which  he  was  bound,  not  as  debtor,  but  in  privity,  as  heir,  in 
respect  of  real  assets  descended,  if  the  personal  assets  failed ; 
for,  by  the  common  law,  if  the  heir,  before  an  action  brought 
q;unst  him,  hlid  aliened  the  assets,  the  obligee  was  without 
any  remedy,  which  would  not  have  been  the  case,  if  the  debt 
bad  been  considered  as  due  from  him  independent  of  assets. 
Aad  though  the  action  in  such  cases  was  in  the  deb^  et  detinet^ 
and  not  in  the  detinet  only,  as  in  the  case  of  an  executor,  that 
seems  to  have  arisen  from  the  circumstance,  that  the  right  in 
such  case,  would  have  been  destitute  of  a  remedy,  unless  such 
writ  could  have  been  maintained,  there  being  no  other  pro- 
vided applicable  to  this  case. 

Therefore,  down  to  flie  time  of  Henry  the  Fourth  (A),  if  the  j^  "^?J*^ 
heir  was  sued  on  the  specialty  of  his  moestor,  in  which  he  was  apedaUy  ere- 
also  namedj  and  with  which  he  was  chargeable  in  respect  of  ^^^^y^^ 

heir  Of  cxB' 
(e)  Piopb.  151.    PKmd.  Com.  441.         (g)  S7  £.  8.  SS,  pi.  tS.  cuUrr  (e). 

I>y«r,  St.  3  Co.  11  b.    19  ibid.  S.  (A)  Fits.  Abr.  Tit.  Bette,  pi.  175. 

CO  Dyer,  579,  pi.  14.  2  Rott.  Abr.      6  U.  4.  S.  b.  pi.  14. 

71.  Ibid.  pi.  S. 


(JS)  This  is  good  law.    In  Haight  v.  Ldtnghamy  3  Lev.  303,  2d  edit,  it  was  Mortgagee  m^iy 

Mid  that  the  obligee  may  charge  the  lieir  or  executor  at  bis  election,  or  ^octed  agaiwtt 

both  of  thcra,  if  one  is  not  sufficient ',  bnt  it  is  added,  "  debt  lies  not  against  heir  or  exe- 

th«  heir  till  the  aheriff  returns  that  the  executor  hat  act  assets ;  and  see  wtor^  but  heir 
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[  8}0  ]     '6^1  assets  descended,  he  might  have   pleaded  assets   in  the 
bands  of  the  executor  the  day  of  the  writ  purchased.     But  th^ 
law  seems  to  have  been  altered  in  this  respect  in  th^  tiqie  of 
Edward  4  (t),  for  per  Pigot,  4  E.4.  25,  if  a  man    make  an 
obligation  to  me,  and  bind  himself,  his  heirs,  and  ezeci|tors» 
^nd  die,  I  may  elect  to  sue  the  heir  or  executor,  at  my  pleasure, 
and  Mich.  10  H.  7' 8.  b.  where,  in  debt  against  the  heir,  he 
pleaded  '*  assets  in  the  hands  of  the  executor,  the  d$iy  of  the 
writ  purchased .''      Vavisor    said,    such    plea  would    not  be 
good  (A:).    A  similar  decision  was  also  made  on  the  like  plea^ 
in  the  Sd  and  4th  of  Elizabeth.     And  no  instance  has  occurred 
to  me  in  later  times,  wherein  assets  in  the  hands  of  the  ex- 
ecutor have  been  considered  as  a  good  plea  for  an  heir  in  sucti 
suit  (l) ;  but  the  debtee  has  been  ever  since  considered  as  having 
an  election,  where  the  heir  is  chargeable,  to  sue  him,  or  the 
executor  or  administrator,  at  law,  to  recover  his  specialty  debt 
[  811  ]     from  the  one  or  the  other  as  he  pleases,  without  regard  to  thp 
executor  or  administrator  having  or  being  without  assets. 
Same  law  a<v         The  Statute  of  Westminster  also,  which  gives  the  elegit  {m)p 
mtbMaueKi^a-  '"^j^cts  the  lands  and  goods  indifferently  to  the  execution  of 
tMies^  the  creditor. 

And  the  statute  of  Acton  Bumell  (n),  and  the  statute  of 
merchants,  in  like  manner  direct  that  the  lands  and  the  goods 
of  the  debtor  shall  be  delivered  to  the  merchant  by  reason* 
able  extent,  to  hold' them  until  such  time  as  the  debt  is 
levied. 

(0  4  E.  4.   25.     7  £.  4.  13.  a.  as  that  reported  by  Popham   and 

14  H.  a.  10.  b.   Poph.  151.  Aiidr.  7,  Beodloe.    The  name  of  the  case  in 

pi.  13.    S.  C.  Benl.  162.  Dyer,  is  Quarks  ▼.  Capi^tt.— £d.] 

(&)  Vide  Dyer,  204.  b.  pi.  2.    l  (1}  3  Bac.  Abr.  25. 

Andr.  7.  [The  case  to  be  found  by  («)  l3£dw.  1.  Cap.  18. 

this  reference  seems  to  be  the  same  (a)  11  £dw.  i.  i3£dw.  ].  stat.  3» 


■^*" 


emiUled  to  he  t  Inst.  233.  and  7  E.  4.  13  a.  for  an  opinion  that  debt  does  not  lie  against 
nimbursed  out  the  heir,  if  the  executor  has  assets."  This,  it  is  presunn^d,  vras  quoted  to 
^  mortgagor*e  shew  that  originally  the  obligee  had  not  his  election  against  the  heir  or 
pfTMonal  eelaic,    executor,  and  not  as  militating  against  the  proposition  previously  advanced. 

The  doctrine  conferring  a  discretionary  power  on  the  obligee  to  sue  either 
the  heir  or  executor,  was  acknowledged  by  Lord  Hardwicke  in  GnUan  ▼. 
Hancock,  2  Atk.  435.  S.  C.  postea,  905.  His  Lordship  there  remarked, 
that  the  mortgagee  might  take  his  remedy  against  the  executor,  or  against 
the  heir  at  his  election  ;  but  it  was  likewise  to  be  remembered,  that  this 
election  of  the  mortgagee  would  not  determine  which  fund  ought  properly 
to  be  charged,  nor  vary  the  right  as  to  those  funds;  and  if  the  mortgai^ee 
or  obligee  were  to  proceed  against  the  heir,  the  heir  would  be  entitled  to 
be  re-imbursed  out  of  the  personal  estate,  provided  there  were  assets  in 
the  executors  hands  sufficient  for  that  purpose.  Armitage  v.  Metca^,  i  Ch. 
Ca.  74;  el  vide  postea,  814.  But  the  real  assets  of  the  mortgagor  will  not 
be  subject  to  the  mortgage  if  there  be  no  covenant  or  bond  whoreiu  tUta 
heir  is  specially  named,    bee  postea,  927,  ia  notU, 


\ 


MORTOAOES  ARB  TO  BE  REDEEMED*  ^J9 

The  stalate  staple  indeed  adopts  th^  old  notion  (o) ;  cbaigbg 
the  lands  only  in  the  event  of  the  goods  and  chattels  of  the 
debtor  proving  deficient. 

And  the  subsequent  statute  of  William  and  Mary^  made  to 
prevent  any  wrong  and  injury  to  creditors  by  alienation  of  the 
lands  descended  to  the  heir  (p),  or  from  the  ancestoi^'is  devising 
away  the  lands^  makes  no  provision  as  to  any  priority,  in  pur-  [  81S  ] 
suing  the  general  assets  of  the  debtor  for  satisfaction  of  the 
debt. 

But  although  the  common  law.  after  lands  became  subject  But  thmgh  ere- 

.  •rii  •  ii*r  ri     ^^  ^i^y  'V^ 

to  execution  for  debt^  seems  to  have  relaxed  m  favour  of  the  j^jr  or  exe- 

creditor,  so  far  as  to  let  him  in  indifferently  on  the  real  or  per-  ?^J^SI^^ 
sonal  fund  at  his  election,  it  provided  no  means  of  adjusting  vUimately  on 
how  the  burden  should  be  ^bome  as  between  the  heir  or  terre-  gr'^liX'^ii^ 
tenant,  and  the  personal  representative  of  the  debtor.    Here 
therefore  equity  stept    in,  and,  considering  the  common  law 
remedy  against  the  heir,  and  the  statuteable  provisions  against 
the  land,  as  instituted  only  for  the  sake  of  preventing  the  cre- 
ditor from  a  total  loss  of  his  debt,  and  that,  therefore,  the 
ancient  common  law  notion  furnished  the  true  principle  on 
which  an  adjustment  ought  to  be  made  between  the  heir  and 
executor  (q),  founded  an  equity  upon  the  common  law  notion, 
and  thereupon  substituted  the  heir  in  the  place  of  the  creditor, 
aod  fixed  the  debt  ultimately  on  the  personal  assets,  if  suf- 
ficient, making  the  personal,  as  between  the  heir  and  executor, 
exonerate  tlie  real  estate  (r)(G);  in  which  respect  that  Court       [^l^] 
acted  in  conformity  with  one  of  its  principles,  namely,  that  in 
all  cases  when  it  is  a  measuring  cast  between  an  executor  and 
an  heir  at  law,  the  latter  in  equity  shall  have  the  preference. 

Therefore,  although  a  creditor  by  speciality  may  (at  law)  Ergb,  executor 
sue  either  the  heir  or  executor,  and  shall  have  the  benefit  of  j^^^^  jy-  ^^  i^^^ 

(•)  97  Edw.  3.  Stat.  2.  cap.  1.  (q)  2  Freem.  204,  205.  208.  Hard. 

( )))  S  &  4  W.  &  M.  cap.  [14.  8.  5.  512.  1  Ch.  Ca.  74. 

£t  vide  1  Selw.  N.  P.  585,  5th  edit.  (r)   Edwards    v.  Warwick^    t  P. 

— jEd.]  Wms.  176. 


(F)  By  recent  cases  this  is  explained  to  mean  a  safficiency,  after  paying 
the  debts,  legacies,  and  every  other  demand  on  the  personal  fond.  See 
antea,  543,  of  this  edit  in  the  text  and  notes,  and  postea,  956,  tlie  first 
section  of  tiie  note  there.  That  the  personal  estate  is  the  proper  and  pri- 
mary fund  for  the  payment  of  debts  and  legacies,  numerous  cases  may  be 
adduced.  Amongst  Uie  late  decisions,  Tait  v.  Northick,  4  Ves.  816  ;  Tower 
V.  Rous,  IB  ib.  133 ;  and  Aldrick  v.  WaUsewrt,  1  Ball.  Sc  Bea.  312,  are 
the  principal. 

(G)  For  the  personal  estate  having  received  the  benefit  of  the  specialty 
debt  or  loan,  it  seemed  reasonable  that  that  fand  should  be  primarily  liable 
to  exonerate  the  real  estate. 


i 
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bis  security  agahnt  the  one  or  the  otiier  at  hn  election  ;  jret,  if 
the  beir  be  charged  in  debt,  where  the  executor  faaa  assets,  die 
former  may  ultimately  compel  the  latter  in  equity  to  |Niy  die 
debt,  unless  be  can  shew  some  special  exemption  by  the  act  of 
his  testator^  upon  which  he  ought  to  be 


^^"^'w'*      It  being  then  once  established,  that  a  mortgage  was  a  spe* 
/orfayment  tf    cialty  debt  (s)  (h),  it  followed  of  coune  that  the  personal  estate 

ItmtmMrmA    ''^  "^  *^  *"*  P**^  ^^  answer  h  in  equity,  as  between  Ae 
«jMdtfor.  heir  at  law  of  the  mortgagor  and  his  personal  representatives. 

M^  ^\  ^         ®***  although  the  principle  upon  which  the  heir  at  law,  or 
Adr^hasres     nttres  noius,  might  compel  an  executor,  m  equity,  to  remi- 
Srtns'i*'^'  burse  him  what  he  had  kid  out  in  discharge  of  a  mortgage,  or. 
km  the  MMf .       to  disencumber  the  mortgagor  in  his  fkvonr,  obviously  applied 

with  equal  force  in  fiivour  of  un  hares  facius,  or  one  substi* 
tuted  iu  lieu  of  the  heir  at  law  where  such  substitution  was 
kwful ;  that  principle  not  being  founded  upon  die  privilege  of 
the  heir  at  law,  but  upon  the  nature  of  the  contract,  and  there** 
fore  equally  applicable,  vriiedier  the  land  passed  to  one  claimiDg 
as  heir  at  law,  or  as  heir  by  constitution  c^  die  owner,  yet,  in 
die  case  of  Cornish  v.  Mew  (t),  which  o^purted  so  late  as 
1677,  the  Court  of  Chancery  distingmshed  the  case  of  an  heir 
at  law  from  that  of  an  heir  constituted  in  trust,  and  refused 
in  the  latter  case  to  exonerate  the  real  estate  in  favour  of  the 
trastee  (i) ;  and  in  the  case  of  Poddey  v.  Pocki^  (u),  which 


(«)  Copi  V.  Cope,  9  Salk.  449.  S,  C. 
£q.  Ca.  Abr.  $69.  1  Ch.Ca.  74,  ffl. 
SCb^Ca.  5.  Ca.  teaap.  Talb.  54. 
3  Bro.  P.  C.  520..  14.  Hard.  512. 
gmg  V.  Khugyt  P.  Wms.  558.  iVem. 
436.  Pre.  Ch.  455.  SCh.  Rep.  SS6. 
S.  L.  as  to  a  pledge,  the  foundation 
of  that  contract  alao  being  debt^ 
S  Freem.  £72,  [and  PhUUpi.  v.  An- 


nesUy,  8  Atk.  58^  where  the  personal 
estate  is  caUed  the  natural  and  pror 
per  fund  for  the  payment  of  debtSv 

it)  lCti.Ca.g71. 

iu)  1  Vern.  36,  Ch»  Ca.  84.  £t 
vide  Lady  Middleton  ▼.  MiddUtaUf 
t  Freem.  180.  Hoims  t.  Wwmer^  ib, 
S77.  BUhop  r.-Sliarpy  %  ib.  276. 


(H)  Sed  fuare  if  a  mortgage  c$n,  strictly  speaking,  be  said  to  be  a  spe^ 

dalty  debt.    It  will  not  as  such  subject  the  real  assets  of  the  mortgagor  to 

its  payment,  which  as  a  specialty  debt  it  ought  to  do.    See  postea,  927^  In 

the  text;  and  Lord  Eldon's  observations  in  Aldrich  v.  Cooper,  cited  in  note 

there. 

Rtftrenee  to  (I)  This  diversity  is  to  be  found  in  the  old  cases,  viz.  that  a  devisee  of 

oldetuesoH  dU-  particular  lands  was  not  allowed  to  have  the  benefit  of  the  personal  estate. 

Unction  be-        wliile  an  han9  faettu  of  tlie  whole  property  was  permitted  to  enjoy  that 

tween  h«res        advantage.    Per  Rawlinson,  Comm.  Gower  v.  Meady  Pr.  Ch.  3.    £t  vide 

Howett  V.  Price^  t  P.  Wms.  $91.  S.  C.  Pr.  Ch.  477.  Portmimtk  v» 
Si^oUcj  1  Ves.  31.  Bji>binson  v.  Gee,  lb.  251.  3  Bro.  C.  C.  263.  2  Atk» 
436.  In  tjukms  v.  l^eigk,  Ca.  Temp.  Talb.  54.  Tlie  case  of  an  haru 
factiu  was  treated  as  not  quite  so  favourable  as  that  of  an  heir  at  law. 
Lord  Talbof  8  language  was  tbis,— "  But  here  the  real  estate  it  devised 
away,  which  gives  the  legatees  rather  a  stronger  claim  than  when  they 
have  to  do  with  an  heir  at  law ;  unco  it  was  a  long  time  before  a  de- 
visee could  prevail  wtth  this  court  fb  have  the  personal  estate  applied  in 
exoneration  of  the  real,  as  appears  from  many  ancient  cases  which  distlnT 


fartus  and 
hseres  natus. 
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BIS  agitated  in  l68ll,  it  is  said  lo  have  been  tien  only  lately      [  815  ] 

decided,  that  an  hareM  fictw,  or  heir  bj  substitution  ot  the 

wliole  estate,  should  be  allowed  the  benefit  of  having  the  real 

eitste  discharged.    Bui  in  that  case.  Lord  Finch^  Chancellor, 

aaid,  that  not  only  he  who  was  ikervi  fucim  should  pray  in  aid 

of  the  personal  estate  to  discharge  the  real  estate,  but  even  an 

Sfdtnary  deviiee  should  have  that  benefit  (k> 

Accocdin^y,  in  the  case  of  an  ordinary  devise  («),  where  die  G^amrf  SeeUn 
defendant'a  testator  having  made  a  mortgage  of  bis  lapds  for  a  ^^^/^^ 
coosiderable  sum  of  money,  by  his  will  appointed  then  to  be  ap^edinpay- 
sold  for  payment  of  his  mor^gi^e-money,  and  afterwards  deviaed  gage  ^  det>iud 
the  lands  so  in  mortgage^  as  to  one  moiety  thereof,  to  the  plai»-  ^^^  ('*)« 
tiff,  &€•  and  maMie  the  defendant  execntor,  and  devised  the 
penonal  estate  to  his  executor  for  the  peymetU  of  hU  debts: 
The  single  question  was,  whether  the  personal  estate  should  be 
applied  to  discharge  the  mortage  for  the  benefit  of  the  de- 
visee ?  And  it  was  decided  at  die  Rolls,  that  the  personal  estate 
should  be  so  applied  for  the  advantage  of  the  devisee,  and  that 
dscree  was  confirmed  by  the  Lords  Commissioners. 

(«)  J0hutm  V.  MiUc$^,  SVom.  113. 


g«ah  in  that  case  between  a  devisee  and  an  heir  at  law ;  though  at  last  be 
hM  preyailed  where  there  is  no  damage  done  to  a  third  person  :  bnt  it  has 
been  endeavoured  here  to  put  him  in  a  better  condition  than  the  hdr,  an4 
to  that  end,  has  been  cited  1  Salk.  416.  There  is  a  great  difference  be- 
tveea  that  case  and  this ;  for  a  bond  affects  not  the  real  estate  in  the  testa- 
tM%  hands ;  nor  did  it  the  devisee,  until  the  statute  of  fraudulent  devises ; 
nor  before  the  statute  3  &  4  W.  &  M.  c.  14.  did  it  affect  the  heir,  if  he  bad 
aliened  before  the  vrrit  brought ;  but  in  case  of  a  mortgage,  that  is  a  lien 
apoo  the  land»  both  in  the  hands  of  the  testator  and  the  devisees,  and  in 
whoie  hand  soever  the  land  comes.  Thus  the  court  has  gone  as  far  as  is 
reasonable,  vis.  to  put  the  JuBra  fiuiiu  in  as  good  a  plight  as  the  hares 
wttu;  but  not  in  a  better." 

(K)  And  itM  has  been  followed  ever  since;  per  Lord  Hardwicke,  in  RnU  applies  t^ 
Gflltos  V.  Hame0ekf  t  Atk.  496.  The  words  '*  ordinary  devisee''  are,  it  ia  Jknr,  particular 
eonceived,  to  be  nnderstood  as  placed  in  opposition  to  ^'  karee  factual*  or  a  ojid  generoi  de- 

Serai  devisee  of  all  the  testator's  lands.    The  former  words  may  there-*  vUee^  whether 
I  be  considered  as  embracing  a  devisee  of  particular  lands ;  and  that  the   there  be  mm- 
rale  will  hold  in  favour  of  such  a  devisee,  see  postea,  827.  954,  and  Fax  v.  noMt  or  ^Qt, 
Ptf  1  Atk«  463.    And  it  is  observable,  that  die  rule  throwing  the  burden 
on  the  personal  fund,  in  favour  of  the  heir  at  law,  general  or  particular 
devisee,  applies  whether  there  is  a  bond  or  covenant  for  payment  of  the 
■ertgage  money  or  not    TankervUte  v.  Faweett^  1  Cox,    S39.    Cape  v. 
Cape,  9  Salk.  449.    King  v.  JToig,  S  P^  Wms.  ^8.  and  Meynel  v.  Howard, 
Pr.  Ch.  61. 

(L)  This  rule  was  recognised  in  White  v.  Whiter  S  Vem.  43.  &  C.  postea,  Caees  recog' 
ttl.  JTsod  V.  Hide,  t  Vem.  ISO.  Pr.  Ch.  t,  postea,  8«8.  Giunsborosgh'e  ease,  ntniig  rule  im 
t  Freem.  188,  1st  resol.  S.  C.  postea,  954.  livel  v.  Laneaater,  t  Vem.  text* 
183,  postea,  831.  Fax  v.  Fax,  1  Atk.  463,  postea,  1146.  Barthalaunew  v. 
•V«y,  1  Atk.  487.  Reevea  v.  Berne,  4  Vin.  Abr.  457,  pi.  12,  and  by  the 
cases  mentioned  tn  p.  814,  antea,  n.  (a).  But  a  devisee  of  a  particular 
estate,  as  distinguished  from  a  devisee  of  the  whole  real  property  of  the 
tKstator,  wiU  not  be  entitled  to  this  benefit^  see  postea^  881.  ■ 
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[  816  ]         And  since  the  true  ground  upon  which  this  equity  is  founded' 
^^ti^euSmns  *"**  *^^"  ascertained,  and  the  nature  of  a  mortgage  clearly  un- 
qf  York.  derstood,  this  principle  has  been  admitted  in  its  fullest  extent 

as  to  mortgages.    Thus,  in  the  case  of  Poekley  v.  Pockley  (y), 
it  was  determined,  that  such  debt  on  mortgage  would  lessen  the 
widow's  cnstomaiy  moiety  in  the  province  of  Tqrk;  for  the 
custom  cannot  take  place  until  after  the  debts  paid. 
And  Londm,         So  a  mortgage  shall  be  paid  out  of  the  personal  estate,  in 

preference  to  the  customary  or  orphanage  part  by  the  custom 
of  Liondon  (z). 
And  to  Welch        And  although  the  security  be  in  the  nature  of  a  Welch  niort- 
^^  *        S^8^9  i^  which  no  certain  time  is  mentioned  for  redemption, 
yet  the  rule  has  been  determined  to  be  the  same  as  to  the  ap- 
plication of  assets ;  for  still  the  basis  of  the  contract  is  the 
debt,  [notwithstanding  there  is  neither  bond  or  covenant  for 
payment  of  money],  and  the  land  is  taken  collaterally  as  a 
pledge  (a). 
[  817  ]         But  the  equity  of  the  Court  of  Chancery  affords  to  a  person 
??*  I*  *^i,J^  entitled  to  a  real  estate  by  descent  or  devise,  to  have  the  in- 
legatee^widotB^s  cumbrances  upon  it  discharged  as  a  debt  out  of  the  personal 
^naMa"or     ^^tate,  goes  no  further  than  as  between  the  heir  or  devisee  of 
creditors,  the  estate  and  the  residuary  legatee ;  it  does  not  interfere  with 

the  disposition  of  other  parts,  as  specific  or  general  legacies^ 
i  fortiori  not  with  a  widow's  right  to  paraphernalia,  and  much 
less  with  the  interest  of  creditors  (6)  (m). 

(y)  1  Vem,  36.  Et  vide  S.  C.  nom.  (a)  Howeli  ▼.  Price^  Pre.  Ch.  477. 

Po^  V.  JPopley,  Ch.  Ca.  84.  [S.  C.  1  P.  Wms.  291.    1  Vcs.  jun. 

(z)  BaU  w.BqU^  cited  8  P.  Wms.  406.— Ed.] 

3S5,  n,  (A)  2  Ve«.  jun.  64,  65. 


RuU  of  exoM"  (M)  Tliat  the  rnle  for  exonerating  the  real  out  of  the  personal  estate,  does 
ration  between  not  apply  to  the  disappointment  of  specific  or  pecuniary  legatees  (thouxb  it 
heir  and  exe*  does  to  the  total  exclusion  of  the  residuary  legatee),  see  O'Neal  v.  Mead^ 
€utor  works  no  1  P.  Wms.  693.  Tipping  y.  Tipping ,  ib.  729.  Davis  v.  Gardiner y  2  ib. 
pr^ice  to  le-  190.  Rider  v.  Wager,  ib.  335.  Chaplin  v.  Chaplin,  3  ib.  367.  and  JBor- 
gatee  orwidow*s  tholomew  v.  May,  1  Atk.  487.  And  that  the  wife's  right  to  her  parapher- 
right  to  para"  nalia  will  remain  •  undisturbed  by  the  application  of  the  rnle,  Ttpjnng-v, 
phemaUa*  Tipping,  nbi  supra ;  Puckering  v.  Puckering,  cited  1  P.  Wms.  730 ;  and 

Tynt  V.  Tynt,  2  P.  Wjns.  542,  in  which  latter  reference,  it  is  said,  **  as  to  tUe 
bona  paraphemaUa  of  the  widow,  though  there  be  debts  more  than  the  per* 
sonal  estate  will  extend  to  pay,  yet  as  these  are  liable  only  in  favour  of 
creditors,  and  not  of  the  heir,  nor  of  the  devisee,  who  stands  in  the  place 
of  the  heir,  and  is  iueres/actus :  if  tbe  lands  devised  be  sufficient  to  pay  the 
recognizance,  the  bona  paraphernalia  shall  be  enjoyed  by  the  widow ;  but  if 
those  devised  lands  should  prove  insufficient,  the  bona  paraphernalia  must  be 
subject  before  the  sureties  lands  shall  be  extended."  Mr.  Cox  adds,  *<  as 
against  real  assets  desceiidc-d,  it  seems  that  uoon  the  authority  of  Tippinfir 
v.  Tipping,  the  wife  shall  stand  in  the  place  ot  creditors  for  the  ainoiiut  of 
her  paraphernalia.  See  Sntlsou  v.  Corbet ,  3  Atk.  369.  Gniham  v.  LandoK- 
derry,  ibid.  393.    Sed  qutti-e,  as  against  real  assets  devised/'  citing  Probert 
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Although  the  general  rule  of  equity  is  to  apply  the  personal  Mortga^rf^maif 
estate,  in  the  first  place^  for  the  payment  of  all  debts^  as  well  <fecw<?,  but  no* 
specialty  debts,  which  attach  upon  the  land,  as  simple  contract  ^^^^^^^^ 
debts,  and  it  is  equally  certain  that  a  testator  cannot,  as  against  personal  fund 
his  creditors,  exempt  the  personal  estate;  yet,  as  against  the  {^J^f^'^ 
heir  at  law,  or  the  devisee  of  his  real  estate,  he  may  at  plea-  throwing  them 
sure  substitute  the  rdal  in  the  room  of  the  personal  estate,  and  ^j^y^^ 
chaise  all  his  debts  upon  that  fund,  though  not  primarily  liable. 
In  equity  this  may  be  done,  either  by  an  instrument  indicating 
such  intention  in  express  terms  {bb),  or  by  an  instrument  imply-* 
ing  a  plain  and  manifest  intention  of  the  testator  to  exempt 
his  personal  estate,  or  to  give  the  personal  estate  as  a  specific       [  S18  1 
legacy ;  for  he  may  do  this  as  well  as  give  the  bulk  of  hb  real 
estate  in  that  shape. 

As  the  consideration  of  this  doctrine  naturally  arises  out  of  Point»far  co«. 
the  part  of  our  subject  now  in  discussion,  and  as,  depending 
merely  on  questions  of  intention,  it  has  branched  out  into  a 
variety  of  distinctions  founded  on  minute  differences  and  subtle 
refinements,  which  have  enabled  ingenious  logicians  to  discover 
shades  of  distinction  almost  imperceptible  to  less  scrutinizing 
observers,  I  shall  here  call  the  attention  of  the  reader  to  this 
important,  and,  I  may  say,  curious  branch  of  learning,  and 
endeavour  to  give  a  general  idea  of  the  criticisms  to  which  it 
has  given  rise.  In  the  pursuit  of  thb  object,  I  shall  point  out 
what  circumstances  have  been  held,  not  to  furnish  an  inference, 
that  the  owner  of  both  funds  meant  that  the  personal  estate 
should  not  exonerate  the  real  estate,  and  then  I  shall  shew  in 
what  cases  the  personal  estate  has  been  exempted  (o). 

(66)  [Which  is  by  fiir  the  preferable  mode.— JEd] 

▼.  Clifhrdf  Ea«ter  1736.  <9.  C.  Amb.  6.  And  this  fucpre,  it  seems,  stiU 
reaains  ametUed.  See  Toller's  Ex.  4A3f  4th  edit.  But  in  the  case  of  a 
real  estate  charged  with  payment  of  debts  in  aid  of  the  personal  estate,  the 
cottfft  has  decrc^  that  the  wife  shati  retain  her  paraphernalia  in  prejudice 
of  Uie  charged  estate.  Boyntun  ▼.  Boynhin^  1  Cox«  Rep.  106.  S,  C.  1  Bro. 
C.  C.  576.  For  the  role  in  equity  as  to  marshalliog  assets,  see  the  end  of 
this  chi^>ter,  1st  section  of  note  there. 

(N)  That  the  mortgagor  cannot  exempt  his  personal  estate  from  payment   Rtferenee  i9 
of  debts  as  against  a  martgagee  or   creditors,    see*  Bowaman  v.  ReetCy   cases  jnr^ving 
postea,  805.     Hazlewood  v.  Pope^  SP.  Wms.SfS*  Inchiquinv.  French,  Amb.   point  in  text. 
ST.     Sttqdeton  v.  ColviUe^  Ca.  Temp.  Talb.  iSOB.    And  that  the  land  cannot 
be  exonerated  ont  of  the  personal  estate  so  as  to  disappoint  any  of  the  lega- 
cies, whetiier  pecuniary  or  specific,  se«  Rider  v.  VVagery  t  P.  Wms.  335* 
C^pe  V.  Cope,  t  Salk.  449.    O'Neal  r.  Mead,  1  P.  Wms.  693,  postea,  861. 
Tipifhtg  ▼.'  Tippingy  I  P.  Wms.  730.    Davis  v.  Gardiner,  2  ib.  190.    Bar- 
tkoUmeso  ▼.  Afay,  1  Atlc.  487,  postea,  827.  and  Hamilton  v.  fVortey^  2  Ves. 
JaiL.  65. 

(O)  The  consideration  of  these  points  exhausts  a  principal  portion  of  the   Division  rf 
present  chapter.   The  discussion  oi  the  first  point  occupies  from  this  to   chapter, 
p.  S41.    The  investigation  of  the  second  point  then  commences,  and  being 
divided  into  two  heads,  the  first,  as  to  an  express  ezemptioo,  p.  842,  which 


784 


CAP.  XVIIK 


OUT  OF  WHAT   FUND 


DemMeforpay-' 
meiU  tf  deSu 
amd  i^ifotiU- 
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fund  from  iU 
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[819] 


Penonal  eetate 
fint  appUcable 
to  debts  tmd  fa- 
gaeieeymotwUh' 
etandmgtruMi 
fer  tkeir  pay* 
mentm 


[  820  ] 


Penemd  fimd 
muetpuymori' 
gage  an  real 
ettatCy  though 
iileave  younger 
children  deS' 
tUute. 


Id  the  case  of  FeUham  ▼•  Harhton  (c),  it  u  stated  to  have 
been  said  bj  Serjeaot  FouDtain^  and  admitted  by  the  Master  of 
the  Rolls,  that  if  a  man  devise  lands  for  payment  of  his  debts^ 
and  make  an  executor,  and  leave  a  personal  estate ;  no  part  of 
the  personal  estate  shall  go  to4he  payment  of  debts;  bediusej 
by  makiog  an  executor,  the  testator's  intent  appears  that  the 
executor,  should  have  the  goods,  the  testator  having  made  an- 
other provision  for  the  payment  of  his  debts ;  but  if  a  man 
disposes  of  lands  for  the  payment  of  his  debts,  and  after  dies 
intestate,  the  personal  estate  shall  be  chargeable  in  the  hands  of 
the  administrator,  for  no  such  intent  as  before  appears. 

But  the  distinction  above  alluded  to,  has  been  long  since 
over-ruled ;  and  it  has  been  held,  that  where  the  personal  estate 
falls  upon  the  executor  virtute  officii,  there  the  executor  shall 
apply  the  personal  estate  in  exoneration  of  the  real. 

This  was  the  case  of  Lord  atid  Lady  Grey  (jd),  where  the 
father  made  a  conveyance  of  an  estate  to  trustees  and  their 
heirs,  to  pay  his  debts  and  legacies,  and  subject  thereto  for 
performance  of  his  will ;  and,  at  the  same  time,  made  his  will, 
and  thereby  devised  that  the  trustees  should  pay  2000/,  a«piece 
to  his  sons  R.  and  L.,  and  also  6000/.  to  his  daughter,  the 
surplus  to  his  heir^  and  made  his  wife  executrix,  but  gave  her  not 
thereby  in  temu  the  personal  estate ;  and  it  was  decreed  that 
the  personal  estate  should  be  accounted  for  in  aid  of  the  heir, 
as  well  with  regard  to  what  he  should  be  charged  for  the  ere* 
ditors,  as  for  the  legacies. 

And  it  was  decreed  in  Sir  Peter  SoawH*s  case  (e),  wliere  a 
father  died  intestate,  leaving  a  mortgage  on  his  real  estate  made 
by  himself,  that  the  personal  estate  should  be  applied  to  pay 


(c)  1  Ley.  SOS. 

(d)  Lard  Gray  v.  Lady  Gray,  1  Ch. 
Ca.  296.  S.  L.  Mead  ▼.  Hide,  iafi-a, 


8t8.  880.    Et  Yide  Gray  t.  JIftiit- 
ihorpey^  V<es.  106.  109,  infra,  SSS. 
(e)  1  P.  Wnu.  694,  cited. 


is  tftto  nib-divided  into  an  expreM  exemption  by  positive  words,  p.  84S ; 
and  words  implying  a  negative,  p.  845 :  and  the  second,  as  to  an  implied 
exemption  of  the  personal  estate,  p.  846,  (and  herein  of  specific  legacies, 
863)  terminates  at  p.  903.  The  learned  author  then  proceeds  to  state  (what 
indeed  is  more  directly  applicable  to  the  subject  of  bis  treatiu  than  the 
previous  divisions)  the  principal  cases  wherein  a  descended  estate  has  been 
held  to  exonerate  a  devised  estate  mortgaged,  from  p.  903  to  9t0 ;  Sdly. 
the  instances  where  the  personal  estate  of  a  purchaser  or  heir  at  law  buying 
or  taking  an  estate  subject  to  a  mortgage,  shall  be  exempt  from  exonerating 
the  land  of  the  mortgage  debt,  from  p.  990  to  937 ;  and,  3dly.  the  antho- 
rities  respecting  the  purchaser's  or  heir's  intention  to  make  the  mortgage  debt 
his  own,  by  any  ana  what  acts  of  acknowledement,  from  p.  937  to  951. 
The  chapter  then  concludes  with  a  few  remans  on  the  question,  whether 
parol  evidence  be  admissible  to  shew  wMch  fund  the  testator  leally  meant 
to  cbaigc  with  the  burden  of  his  debU  and  legacies? 
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off  the  mortgage^  although  th«  younger  children  were  thereby 
left  destitute  (p). 

^nd  the  rule  of  equity  is  equally  applicable,  where  there  is 
A  pft  of  the  personal  estate  to  the  executor,,  if  nothing  be 
dooe  to  shew  that  he  is  meant  to  take  as  a  legatee,  and  not  as 
executor  merely.  Thus,  where  one  (/)  devised  bis  personal 
estiite  to  his  wife,  whom  he  made  executrix,  Lord  Somers  da^ 
creed,  that  she  took  it  as  executrix,  and  tl^t  the  personal  estate 
was  to  be  applied  in  the  exoneration  of  the  real  estate  (q),  [  B21  ] 

So,  although  the  bequest  to  the  executor  were  by  way  of  ^  ^  *<?««»* 
residue,  the  personal  fund  would  nevertheless  be  liable  to  ex-  rtiteT^ 
ooerate  the  real  estate;  and,  therefore,  should  one  bequeath 
seferal  specific  legacies  out  of  bis  personal  estate  (g),  and 
afterwards,  in  the  conclusion  of  his  will,  give  and  devise  all 
the  rest  and  residue  of  his  personal  estate  to  his  wife  or  a 
stranger,  whom  be  thereby  made  an  executrix  or  executor,  the 
peivonal  estate  would  be  first  applied  towards  the  payment  of 
special^  debts  for  the  benefit  of  the  heir. 

Thus,  where  a  man  devised  several  legacies^  subject  to  par- 
licttkr  charges  thereon,  and  gave  the  surplus  of  his  penonal 
estate  to  his  wife,  the  personal  estate  was  directed  to  be  applied 
in  ease  of  the  real  (h). 

And,  on  this  principle  (i),  where  one  devised  the  surplus  of  Promied  en- 

his  estate,  his  debts  and  legacies  being  paid,  to  his  wife  and  ^^ mdmu^ 

Of  kgaue. 

(J)  CiUUr  V.  Coxder,  t  Vern.  30«.      500,  pi.  30.— £<i.] 
169;S.  (h)  WkUe  ▼.  WhUe,  1  Vern.  43. 


(  f )  Amm.  %  Vent.  S40.    Nolee  v.         (t)  £t  vide  Boiios  ▼•  5toa«,  2  Vem. 
Dv6y,   3  Bro.   P.  C.  «90.     [&  C.      308.  1693. 
11  Via.  Abr.  243.    2  £q.  Ca.  Abr. 


(P)  la  Uke  manaer,  if  the  personal  esute  be  given  to  tbe  next  of  kin,  PetMnalettaltt 
and  be  not  expressly  exempteo  from  the  payment  of  debts,  it  must  be  ap-  gioen  to  next 
piled  in  discbarge  of  the  tetetor's  anorfgages,  although  it  will  thereby  ex-  ^  Ian  wm»t 
bawt  the  vrhole  fond.    Thus  in  PhMfs  v.  PhUUp$^  2  Bro.  C.  C.  273,  the  duckarge  mort- 
testator  having  mortgaged  his  estates,  devised  the  same  to  the  plaintiff  for  gtigesy  thougk 
life,  with  remainders  over,  and  then  **  gave  and  bequeathed  ail  the  reet  ii  b$  iherebf/ 
and  residae  of  his  personal  estate  to  his  executors  (the  aefeodants)  to  divide  txhautted* 
die  same  amongst  his  next  of  kin,  share  and  share  alike."    The  next  of  kin 
faaistinf ,  that  fiiis  was  a  specific  beqaest  to  tbem  of  the  residae,  and  there- 
fore not  liable  to  the  mortgage  debts,  the  executors  refused  to  discharge  ' 
the  mortgages  without  the  opinion  of  the  court.    The  Master  of  the  Rolls 
laid,  die  rule  of  the  court  was  settled  beyond  donbt ;  be  conld  not  look 
for  the  construction  to  the  state  of  the  residuary  which  was  a  fluctuating 
fiind ;  and  decreed  an  account  of  the  personal  estate,  which  be  directed 
rikonld  be  applied  in  a  coarse  of  administration,  and  the  tenant  for  life  to 
staad  in  the  place  of  snch  creditors,  to  whom  interest  had  been  paid  by 
bun. 

(Q)  ^  For  that  his  liordship  was  well  satisfied  by  the  words  of  the  will, 
that  tiie  said  testator  did  not  intend  to  exempt  his  personal  estate  from  the 
iN^jnentofbb  debts.    Regv  JLib.  1698.  A.  fol.  54,  entered  Ctttto*  v.  Crrem-  ' 

Uf."   Rutfab/s  B.(t). 

VOL.  II.  P 
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CAP.  XVIU. 


OUT  OF   WHAT   PUHD 


[  822  ] 


Aetuf MKfy  ^ 
gat€€  being  CM- 
ttituied  exe' 
ciU&r  in  sanu 
senience,  tm- 
plies  that  he  ii 
to  tiUce  as  ear- 


[823] 


bis  eldest  son  Jofan,  equally  to  be  divided  between  thenii  and 
added^  whom  he  made  his  executors;  and  farther  willed  that  she 
should  continue  his  true  widow,  but  if  she  married  again,  his 
will  was,  she  should  render  the  right  of  being  executrix  to  his 
son  Roger,  to  be  partner  with  his  brother  John  in  the  executor- 
ship ;  the  widow  of  die  testator  married,  and  the  question  was, 
whether  by  the  marriage  she  had  forfeited  her  share  of  die  sur- 
plus i  It  was  held  by  Lord  Somers,  upon  the  authority  of  the 
last-mentioned  case,  that  she  had ;  for  she  took  as  executrix, 
and  not  as  legatee. 

I  should  here  observe^  that  die  circumstance  of  the  bequest, 
and  the  constitution  of  executor,  being  in  the  same  sentence, 
and  in  favour  of  the  same  person,  has  been  sometimes  con- 
sidered as  an  important  feature  in  these  kind  of  cases ;  and  the 
cases  of  Cutler  v.  Coxeter,  and  of  Barton  v.  Stone,  have  been 
occasionally  resolved  upon  that  principle;  and  it  appears  to 
me^  that  this  circumstance  is  material  as  furnishing  an  index  to 
the  then  state  of  mind  of  the  testator ;  it  implies  the  fact,  that 
the  testator  contemplates  his  legatee  as  his  executor,  his  exe- 
cutor as  his  legatee,  and  that,  therefore,  as  he  speaks  of  them 
in  the  same  breath  in  both  characters,  he  shall  be  taken  as 
viewing  both  characters  indifferently,  and  as  one.  But  the 
opposite  inference  was  discussed  before  Lord  Harcourt,  in  a 
case  which  arose  upon  the  will  of  Lord  Chief  Justice  Hale  (/;), 
and  disallowed ;  the  circumstances  of  that  case,  so  far  as  are 
material  at  present,  were  as  follows :  Lord  Chief  Justice  Hale, 
after  giving  away  his  study  of  books  to  such  of  his  grand- 
children as  should  study  the  law,  and  his  mathematical  instru- 
ments to  his  wife,  devised  the  rest  and  residue  of  his  personal 
estate  to  his  wife,  and  then  went  on  and  gave  several  odier 
directions,  touching  other  thmgs,  and,  in  the  close  of  hb  will, 
said,  I  do  hereby  make  and  ordain  my  said  wife  sole  executrix 
of  this  my  last  will  and  testament.  And  one  question  was, 
whether  the  express  devise  to  the  wife,  of  all  the  rest  and 
residue  of  his  personal  estate  in  one  part  of  the  will,  should  be 
so  coupled  with  the  last  clause,  whereby  he  made  her  executrix, 
as  to  be  all  one  with  the  case,  where  a  man  devised  all  the  rest 
and  residue  of  his  personal  estate  to  hb  wife  or  any  other, 
who|B  he  thereby  made  executrix ;  or  whether  this  devise  of 
the  rest  and  residue  of  his  personal  estate,  being  a  distinct  and 
independent  clause,  should  be  looked  upon  as  a  specific  lq;acy 


(Ir)  iiuU  V.  Broskir,  GUb«  Rep.  £q«  75,  [mentiooed  infra,  875.«-£(i.] 
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to  her,  and  to  exempt  such  residue  from  being  applied  in  the 

6ni  place  towards  payment  of  the  debts^  in  ease  and  exonera-       [  884  ] 

tion  of  the  real  estate  expressly  devised  for  that  purpose,  as  it 

would  have  been  if  auother  person  had  been  made  executor  I 

Mr.  Vernon  insisted  that  it  should  be  exempted ;  that  here  .he 

give  her  the  residue  of  the  estate  as  a  legacy,  before  he  seemed 

to  consider  who  should  be  his  executors;  that  the  making  the 

eiecutrix  was  iu  a  distinct  clause  after,  and  had  no  relation  to 

die  defise  in  the  will  to  her  before ;  but  Lord  Keeper  Harcourt, 

inclined  that  it  would  be  all  one.    And  this  seems  reasonable,  BiULordHtar^ 

if  the  principle  on  whicb  the  cases  last  alluded  to  stand,  be,  that  ^^  rMm) 

since  the  «kvise  to  the  executor  is  perfectly  superfluous  and  idle,  theigki  U  all 

sod  no  more  than  the  law  would  say,  were  there  no  such  ex-  ^[t  mSap-  * 

press  devise,  the  executor  must  take  such  residue  in  the  same  yowf»*«i^y^< 

tW  utMtwMtt  0CM* 

aiaoner  as  he  woiiild  have  done  had  it  been  left  generally  to  fall  tenees. 
upon  him  as  executor ;  and,  therefore,  such  executor  must  take 
the  personal  estate  after  payment  of  debts  and  legacies  thereout, 
as  the  proper  and  obvious  fund  for  that  purpose,  and  to  the 
payment  thereof  his  oflke  of  executor  obliges  him  (a). 

There  are  several  ways,  by  any  of  which  a  man  may  subject  Modn  wktrtby 
his  real  estate^  to  the  paymeut  of  both  specialty  and  simple  ^^ guUecUdUo^ 
contract  debts;  as,  by  coaveying  his  estate  to  trustees  .for  a  tp^iaUy  and 
teraiof  years  or  in  fee>  in  order  to  pay  the  debts;  or  by.  w^y  data;  M«ii- 
of  charge  in  equity,  which  the  Court  of  Chancery  will  decree  '«»*«»*«i'»o«<« 
to  be  performed ;  or  he  may  direct  that  his  real  estate  may  be  mmI  uUtfije  b€ 
sold  for  payment  of  bis  diabts ;  but  whidi  ever  of  these  mQdes  ^^JStTwrn 
he  adopts,  none  of  them  will  make  the  real  estate  first  chargjs-  «>»  ^vcry  i 


able;  if  there  be  not  in  the  will,  either  express  words,  or. a  ^g). 

niamfest  intent  to  discharge  the  personal  estate,  it  will,  pever*       [  8£5  ] 

theless,  be  firsi  liable  (/) :  for  the  same  principle  on  which  a 

Court  of  Equity  raises  au  equity  in  favour  of  the  hare$  natw^ 

or  of  the  devuet,  against  the  personal  representative  in  respegt  ^ 

of  debts,  which,  in  their  original  nature,  attach  upon  the  real 

imd,  equally  pervades  the  case,  notwithstanding  such  provision 

be  made  as  to  them ;  for  the  rule  springs  out  of  that  great 

source  from  whence  most  of  our  principles  relating  to  real  pro* 

perty  are  derived,  the  feudal  system,  and  has  for  its  object,  the 

if)  Vide  Bwrtm^  v.  £aai0tt<m,  3  Yes.  107.    BrmmmA  v.  ProihirOf  ib.  Ill, 
Pofra,  890-899.— £tf.] 


(R)  This  sttbject  is  resumed,  postea,  p.  831,  et  seq.  to  833.  m 

(8)  The  general  rule  is  now  perfectly  established,  that  in  order  to  exo*  M 

ssiate  the  personal  estate,  there  most  be  either  express  words  or  a  plain  * 

teatioa.    Per  Sir  W.  Grant,  li  Yes.  1S6. 

pa 


7ft$  CAP.  XVIIK  OUT  or  WHAT  FUND 

IHOteetioD  of  the  freeholder ;  aod  (here  is  the  same  reason  for 
.  raising  an  equity  in  his  fiaiyour.  Where  his  estate  is  rendered  liable 
to  the  debt  by  the  act  of  the  ovmear,  as  where  it  is  rendered 
[  326  ]  fiahLB-4o  the  debt  by  the  act  of  law :  but  another  principle  in- 
terferes, as  to  ^simpk  contract  debts  so  cfaai^d,  for  such  will, 
to  that  eitenty  is  a  disinherison  of  the  heir,  which,  upon  the 
old  maxim  of  law,  cannot  be  effected  but  by  express  worda 
ev  necessary  implication.  Besides^  in  bodi  instances,  equity 
acts  in  eouforoii^  with  the  general  construction  it  puts  upoife 
such  provisions;  because  every  provision  of  this  kind  takes 
iifiect  through  the  medinra  of  a  trust  either  expressed  or  im- 
plied. Now  a  trpst  does  net  affect  the  rights  of  parties  ia* 
terestsd  in  the  thing  bound  by  it,  farther  than  the  object  in 
view  requires.  In  whatever  mode  tbe  estate  is  charged,  subject 
to  the  charge  it  belongs  to  the  heir.  It  is  his  land.  He  maj 
pay  the  debts,  and  call  for  a  conveyance*  The  same  observe* 
tion  applies  to  the  hares  f actus  or  deviaee.  Whether  the  estate 
Come  to  the  devisee  charged  with  the  debts^  or  be  devised  to  a 
trustee  for  a  term  to  secure  the  ddits,  or  be  absolutely  given  for 
ibat  purpose,  it  is  notwithstanding  the  estate  of  tbe  heir  or  de- 
visee, though  subje^  to  the  chaige.  The  same  policy  therefora 
wMch  raises  an  equity,  ^-heie  diere  are  specialty  debts  in  favour 
of  the  heir,  dictates  tbe  same  equity  where  simple  contract 
debts  are,  by  the  testator,  placed  on  the  same  footing  as  spe- 
cialty debts. 
\  8£7  ]  Therefore,  notwithstanding  the  real  estate  be  bound  by  way 

to*«S«v  «»''  ^  charge  in  equity,  which  the  Court  of  Chancery  will  decree 
furtieidtirUmis  to  be  performed,  yet  it  shall  be  ebconerated  by  the  personal 

Am(»  Thus,  where  one  by  ber  will  said,  <<  I  devise  to  A.  B.,  mj 

•heir,  Clipton  lands  (m),  he  paying  all  debts  and  legacies  chaiged 
<m  these  lands,  and  after  his  decease  (a),  to  my  nephew  B,'^ 
^fid  in  another  part  of  her  will,  said,  *<  I  leave  my  jewels, 
fiihrte,  pictures,  medals,  and  forniture,  to  my  two  executors,  to 
he  equally  divided,''  and  in  tbe  last  clause  of  her  vriH,  saM, 
^  Creatmg  St.  Mary's,  and  Creating  St.  OKve's,  I  msdce  liable 
to  all  debts,  notes  or  bonds,  I  have  contracted  since  17Si^  If 
any,  and  what  remains  to  be  paid  to  D.,  after  the  Creatings 
are  sold.*'  Lord  Hardwicke  held,  that  the  making  a  particular 
estate  in  the  land  liable  to  pay  debts,  did  not  exonerate  the 
personal  estate ;  because  it  was  the  material  fond  for  the  pay* 

(»)  Bridgwum  v.  DovCp  3  Atk.  fOl,         (a)  £t  vid^  Bartholomew  ▼.  M^ 
[ct.tide  pottea,  878  and  91S.— £d,}       lAlk.48^. 


^, 


MORTGAGES  ASS  TO  BS  KEDEEMBD.  780 

meat  of  debts :  and  his  Lordship  viss  of  opinion,  ihat  the  re« 
sidoe  of  the  personal  estate  ought  in  this  case,  to  be  applied  iu 
exoDeration  of  the  real.  r  g^g  1 

So  where  D.  by  will  devised  several  legacies  (o\  and  imkr  Devheto  Af. 
alia,  20/.  totl.,  and  made  his  executor,  and  devised  his  real  and^g!me$, 
estate  to  M.,  paying  his  debts  and  legacies ;  and  devised,  that  iwwiwi  ertate 
if  he  did  not  pay  the  legacies  in  three  mouths,  and  the  debts  in  applied. 
two  months,  the  legatees  and  creditors  might  enter  and  hold  till 
satisBed  (t.).     It  was  decreed,  on  a  question,  whether  the  per- 
sonal estate  should  be  applied  in  ease  of  the  real  estate,  that  it 
should ;  for  that  the  devise  amounted  but  to  a  charge  upon  the 
real  estate,  and  intended  not  to  avoid  the  estate  in  case  of  non- 
payment. 

Again,  if  lands  be  devised  for  the  payment  of  debts  and  ^»d  land 
legacies  (p),  and  the  residue  of  the  personal  estate  be  ^ven  to  de/Uieney  onlf. 
executors  after  the  debts  and  legacies  paid ;  the  personal  estate 
•hall  notwithstanding,  as  far  as  it  will  go,  be  applied  to  the 
payment  of  the  debts,  &c.  and  the  land  charged  no  further  than 
is  necessary  to  make  up  the  residue. 

So,  where  a  man  devises  his  estate  to  his  trustees  to  be  sold  No  rmlue  tia 
for  payment  of  his  debts^  the  personal  estate  shall  nevertheless  f J|2«f««id*" 
exonerate  it  as  against  a  residuary  legatee;  for  the  residue  im-       [  829  ] 
]riies,  qfler  debts  and  legacies  paid* 

Thus,  where  a  man  devised  all  his  freehold  houses,  lands,  J>evUei0irM9» 
and  hereditaments  (g),  in  W.,  to  three  trustees,  to  hold  to  them  pay  debu,  rt- 
in  trust,  that  the  freehold  estate  should  be  subject  to,  and  be  p^^'^J^'.*^ 
sold  and  disposed  of  by  them  for  payment  of  his  just  debts ;  firu  ap^icabu, 
and,  after  disposing  of  some  particular  legacies,  gave  to  his  UjJJJ,  *|J*^]J! 
nephew  the  rest  and  residue  of   his  goods,  chattels,  debts,  emptiHv). 
rights,  credits,  and  personal  estate,  not  before  disposed  of;  the 
question  was,  whether  the  personal  estate  should  be  first  ap- 

(•)  Afesd  ▼.  Hide,    2  Vein.  120.  (q)  Feregeev,  UobUuon^ 'Bunh.  SOI, 

{S.  C.  pottea,    880.  aom.  Gower  v.  Ijaoel    v.  Laneaiter^     *t  Vera.  183. 

iffdd.— £J.]  [iV.  0.  postea,  831 Ed,] 

(p)  Anon.  S  Ventr.  549. 


(T)  "the  words  of  the  devise  were,  that  the  said  testator  "  did  give  and    fPonft  q/  ^ 
bequeath  uoto  the  said  EliMbem  Mead  (the  plaintiff)  all  his  lands,  tene-   ^j^, 
meots,  messuages,  houses,  and  bullaries  of  salt  water,  whatsoever  and 
wberrsoever,  to  hold  to  her,  her  heirs  and  assigns  for  ever,  upon  condition 
die  paid  aU  his  debts  owing,  and  legacies  bequeathed  in  his  will."    Reg. 
lib.  1689.  B.  fol.  308. 

(U)  In  like  manner  in  Haneox  v.  Abbey,  11  Yes.  186,  the  Master  of  tlie    Reason  for  not 
Rolls  declared  that  a  devise  to  sell  for  payment  of  all  debts  should  not  exo-   erempting  per* 
Derate  the  personal  estate ;  for  that  shewed  nothing  more  to  Jl>e  intended  mmuity,  where 
tinn  that  aU  the  debts  should  be  paid,  and  that  the  real  estate,  if  it  were  there  tea  de- 
necesMU7,  should  be  applied  as  an  additional  or  auxiliary  fund.  niee/or  debte. 
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CAP.  3LVIII. 


OUT   OF   WHAT    FUMD 


[  830  ] 


PenoiMl  e$t9ie 
miutpaydtbU 
ami  Ugmciu^ 
4himgk  term  of 
real  eaiait  he 
^  deed  created 
OKpressly  for 
tMrfaymejti 


[831  ] 

Deviae  iif  one 
estate  for  pay^ 
ntent  of  debt^-^ 
^  another,  to 
JB.  mtltfect  to  a 
^'^rtgage^  and 
beqmeet  ef  fer- 
sonaltf  alto  to 
B.  he  takee  e«- 
tuta  cam  onere 
mtdmuet  pay 
debte. 


plied  to  the  pajment  of  tbe  debts,  notwithstandmg  the  real 
estate  was  expressly  devised  for  that  purpose  ?  It  was  insisted, 
on  behalf  of  the  residuary  legatee  (r),  that  the  real  estate  being 
not  only  made  subject,  but  directed  to  be  sold  for  the  payment 
of  the  debts,  the  personal  estate  should  not  be  applied  for  that 
purpose.  But  it  \^as  held  per  totam  curiam,  that  here  being 
no  negative  words  to  exclude  the  personal  estate  from  being 
applied  for  the  payment  of  debts,  it  ought  to  be  first  applied 
for  the  benefit  of  the  heir  at  law.  And  it  was  decreed  ac- 
cordingly. 

.  And  the  rule  of  law  is  the  same,  if  a  term  be  created  ex- 
pressly for  payment  of  debts.  The  personal  estate  shall  be 
applied  in  ease  of  the  real. 

Thus,  where  one,  after  several  particular  legacies,  devised  all 
his  goods  and  chattels  to  A.  B.  and  C,  to  their  own  disposition, 
and  made  them  executors  (s) ;  and  by  indenture  of  the  same 
date,  demised  several  manors  and  lands  to  A.  and  C,  for  500 
years,  in  trust  for  himself  for  life,  and  after  his  death  upon 
trust,  out  of  the  rents  and  profits  to  pay  his  debts,  legacies, 
and  funeral  expences,  and  four  years  afterwards  to  attend  the 
inheritance ;  on  a  bill  exhibited  by  the  heir  at  law  of  the  tes- 
tator, to  have  an  account  of  the  personal  estate,  and  of  the 
rents  and  profits  of  the  real  estate,  and  that  tbe  personal  estate 
might  be  applied  to  pay  debts  and  legacies,  in  ease  of  the  real, 
it  was  insisted  by  the  executors,  that  they  were  entitled  to  the 
personal  estate  as  a  legacy ;  but  it  was  decreed  that  the  personal 
estate  should  be  applied  in  exoneration  of  the  real. 

So,  if  tbe  provision  be  made  in  the  shape  of  an  express  trust 
of  the  inheritance,  the  rule  will  still  be  the  same. 

TIius,  in  the  case  of  Lovel  v.  Lancaster  (jt),  where  T.  S.  de- 
vised land  to  A.  B.,  for  payment  of  debts,  and  devised  to  T.  D. 
certain  lands,  which  the  testator  in  his  life-time  had  mortgaged, 
and  likewise  gave  him  his  personal  estate ;  the  question  was, 


(r)  Qtuere,  whether  th»  legatee 
wss  executor  ?  [This  qmere  is  made 
in  reference  to  the  cases  cited  pos- 
tea,  93«.— £rf.] 

(«)  Cook  ▼.  Gwavae^  9  Mod.  187. 
[Gray    v.   Gray,    antes,    819,   and 


French  v.  Chidustery  postea,  835,  are 
also  tnsunces  of  tmsts  of  tbe  fai- 
heritance  created  dorinc  life.— £(i.] 
(0  t  Vera.  183.  Vide  [S.  C. 
8emb.]  Pre.  Ch.  3.  2  P.  Wms.  355. 
190. 


(X)  See  Powvt  ▼.  Corbettf  postea,  91 1,  and  distingnish  this  cas«  from 
that.  See  also  Read  v.  LUMeldy  postea,  878,  in  notii^  for  a  contrast  be- 
tween the  above  case  and  a  devise  for  payment  of  debts  by  means  of  a  term, 
where  there  is  an  evident  intention  to  throw  the  bartben  entirely  on  tlie 


real  i»PtJ|te. 
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wbether  T.  D.  should  have  the  bene£t  of  the  tnut  for  payment 
of  debts,  so  as  to  have  the  money  owii^  on  the  mortgage  paid 
off  by  money  raised  out  of  the  trust,  that  the  land  might  come 
to  him  dear  of  the  debt  owing  to  the  mortgagee  i  And  it  was 
held,  that  he  must*  take  the  mortgaged  land,  cum  onere :  and 
that  the  personal  estate  alio,  though  devued  to  him,  must  never- 
theless be  subject  to  the  debts,  notwithstanding  lands  were  devised 
for  the  payment  of  them  (y). 

The  circumstance  of  the  personal  estate  being  given  to  a  Ttesumptm  tf 
person,  and  that  person  bemg  named  executor  in  the  same  uSudimpage 
sentence  in  which  such  bequest  is  made,  has  been  considered,  824. 
as  well  in  cases  where  a  provision  is  made  for  payment  of  debts       >-  -'  ^ 

by  charge,  &c.  on  the  real  estate,  as  in  cases  where  specialty 
debts  are  indifferently  chaq^eable  on  both  funds,  as  furnishing 
ewidence,  that  such  person  is  intended  to  take  the  personal 
estate  in  his  official  character,  and  not  as  legatee ;  for  it  has 
before  been  observed  (z),  it  is  to  be  presumed,  that  the  tes- 
tator, speaking  of  the  whole  in  the  same  breath,  has  but  one 
design,  viz*  to  give  the  personal  estate  to  him  as  executor, 
who,  in  the  same  moment  that  he  gives  him  his  estate,  he 
constitutes  executor. 

The  case  of  Broomhall  v.  Wilbraham  (ti),  furnishes  an  in-  0\ft  •f  per* 
stance  of  this  kind.    There  a  testator  devised  in  the  following  ^,  ^i^j^  ig  ^p. 
words,  viz:  all  my  personal  estate,  of  what,  nature,  kind,  or  J»«»f*^  «**- 
quality  soever,  I  give  to  my  sister  A.,  whom  I  make  my  exe-  real  utate  to 
cutrix ;  and  all  my  real  estate,  of  what  kind,  nature,  or  quality  ^^^J*"^^^ 
soever,   I  give  unto  my  sons  B.  and  C,  chargeable  with  my  estate  fint  U* 
debts.     And  it  was  held  at  the  Rolls,  that  the  personal  estate 

(li)  Cited  Ca.  temp.  Talb.  t04. 


,  (Y)  Mr.  Ratthby's  note  to  this  case,  supported  by  per  Reg.  Lib.  Is  Cam  in  text 
material.  It  is  in  these  words :— ''  There  does  not  appear  to  be  any  explained  and 
direct  devise  of  lands  for  payment  of  debts.  The  testator  in  his  life-time  q[iMJUd. 
eemtetfed  to  certain  perKons  by  indentures  of  lease  and  release  the  premises 
therein  mentioned,  upon  trust  that  they  should  sell  and  dispose  tliereof  for 
and  towards  payment  of  his  debts  to  such  person  or  persons,  and  in  such 
manner  as  he,  his  executors,  or  administrators,  should  direct  or  appoint ; 
hut  no  appointment  by  the  will  appears  so  imr  as  the  same  Is  stated  in  the 
Refistei's  Book :  the  decree  directs,  that  in  case  the  personal  estate  should 
not  be  sufficient  for  payment  of  the  debts,  then  the  trust  estate  to  come  ui 
aid  and  be  applied  to  pay  what  the  personal  estate  shaU  fiUl  short  to  pay." 
Reg.  Lib.  1690.  B.  foK  166.  Considering  then  the  mortgage  as  a  debt,  it 
should  seem  to  follow,  that  if  the  personal  estate  were  insufficient  to  dis- 
charge all  the  debts,  reckoning  the  mortgage  as  one,  T.  D.  might  well  call 
on  the  conveyed  estates  for  payment  of  the  deficiency ;  and  consequently 
he  would  take  the  estate  devised  to  him  cum  enere^  only  in  case  the  personal 
estate  i»ere  insufficient  to  discharge  all  the  debts  and  the  mortgage  likewise. 
(Z)  See  antea,  p.  786,  of  this  edition. 
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should   be  fint  liable,    and  that  decree  was  afterwards  af- 
firmed (A). 
Anpoiniment  ^^^  t|,ig  circumstance^  of  the  bequest  of  the  personal  estate 

being  a  am-  being  in  tiie  same  clausci  in  which  the  legatee  was  named  exe- 
ci«if!e!ri»2wr  tutrix  was  considered,  in  the  case  of  French  v.  Chichester,  as 
him  perBwai  it  is  reported  in  Vernon  (x)»  as  demonstraliTey  that  the  legatee 
«SLf^w«*i^  was  meant  to  take  as  executrix;  and  thai,  although  the  legacy 
tended  to  take  ^ag  Jn  favour  of  a  wife,  and  the  testator  expressly  declared  iu 
wwordsaJded  his  will,  that  the  same  was  given  her  as  a  compensation  for  her 
^^*^  }^T^^  own  inheritance,  with  which  her  husband  had  prevailed  upon 
jTQm  debts,        her  to  part  (  b). 

£  838  ]  Xbis  case  came  on  upon  a  bill  of  review.  The  error  assigned 
and  relied  on  was,  that  Join  Chichester  {y),  as  heir  and  ex- 
ecutor to  his  lather,  having  raised  sufficient  out  of  the  real  and 
personal  estate  for  payment  of  his  sister's  portions,  devised  to 
them  by  his  father's  will,  and  having  paid  all  but  one  sister, 
who  was  under  age,  did  by  deed  convey  several  lands  to  trustees 
for  payment  of  his  debts ;  and  afterwards  made  bis  will,  and 
thereby  also  directed  that  his  trustees  should,  out  of  his  trust 
estate,  pay  his  debts,  legacies,  and  funeral,  and  thereby  de- 
vised to  his  wife,  ^*  whom  he  made  his  executrix  {z)/*  all  bb 

<x)  5  Vern.  568.  P.  C.  192.— £«!.] 

(y)  French  v.  Chicheeler^  2  Vern.  (z)  Note.  This  I  take  to  have  been 

560.  Vide  the  authority  of  this  case,  the  hngaage  of  tlie  will.    Vide  Cut- 

questioned    by  Lord    Talbot,   Ca.  ler  y.  Carefcr,  and  Bmiom  v.  Stome, 

temp.  Tatb.  209.  et  infra,  [835,  but  supra,  820|^1. 
h  was  affirmed  In  Dora.  Proc.  1  Bro. 


Dtfnse  to  penf 
debie  no  ex- 


(A)  So  in  Lmcij  v.  BronUey.  Fitzg.  41,  where  J.  S.  by  will  settled  his  land 
u«w»*  wr  ^-  ^^^  payment  of  his  debts,  and  made  M.  his  wife  executrix,  and  devised  all 
emotion  of  per'  ^i"  personal  estate  to  her,  and,  by  subsequent  clauses,  gave  several  specific 
oonalty  given  to  ^^^  pecuniary  legacies  to  her  and  died.  It  was  adjudged  that  M.  took  the 
wife  executrix.  Personal  estate,  not  as  legatee  but  as  executrix,  and  so  the  same  after  the 
Sed  queere  if '  ^gscies  paid,  was  held  applicable  to  discharge  the  real  estate  in  favour  of 
peroonalty  had  ^  ^'-  Bn^lbury's  report  of  this  case  is  as  follows : — A.  by  will  charged 
been  given  to  his  real  estate  with  payment  of  his  debts,  funeral,  and  legacies,  and  gave 
Jkcr  own  use.        to  M.  his  wife  1000/.,  payable  in  two  years  after  his  death,  with  interest^ 

and  his  house  in  R.  with- the  use  of  the  goods  therein  for  life,  and  the  nee 
of  his  plate  and  goods  at  C.  during  her  widowhood ;  and,  after  other  lega- 
cies, teststor  concluded  his  will,  and  made  his  wife  sole  executrix  of  his 
will,  and  of  all  his  goods,  chattels,  and  arrears  of  rent,  not  before  giTeo 
or  limited  in  his  will.  Per  curiam^  the  personal  estate  in  the  hands  of  M. 
ought  to  be  applied  to  ^ny.  his  debts,  in  ease  of  the  real  estate.  Note  [by 
the  re|>orter],  it  was  insisted*  that  making  M.  executrix  of  particaiars 
amounted  to  no  more  than  making  her  executrix  in  general.  *  But  pfr  Pen- 
gelly,  C.  B.  if  the  words  to  her  own  u$e  had  been  added,  or  suchlike  words, 
it  might  have  given  some  canse  of  doubt. 

<  B )  But  Lord  Harconrt  inclined  to  think  that  it  wou^  be  inuBaterial 
whether  the  bequest  of  the  personalty  and  the  appointment  of  executors 
were  in  the  same  or  distinct  clauses,  and  the  learned  author  appears  lo 
acquiesce  in  that  opinion,  see  antea,  787,  of  this  edition. 
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personal  esute  not  otherwise  disposed  of  (c)^  idteoding  thereby      [  $34  ] 
a  provision  for  her,  she  having  been  prevailed  upon  to  sell  away 
part  of  -her  own  inheritance.    And  the  question  was,  between 
the  heir  and  executor,  whether  the  wife  and  executrix  should 
have  the  personal  estate  as  devised  to  her,  and  leave  the  debts' 
charged  upon  the  land ;  or  whether  the  personal  estate  should 
be  applied  in  ease  and  exoneration  of  the  real  estate  i     On  the 
part  of  the  wife,   it  was  insisted,   that  the  testator   having 
charged  his  debts  upon  his  land,  and  afterwards  by  his  will 
having  charged  even  hb  legacies  and  funeral  expences  upon 
his  land,  and  devised  his  personal  estate  to  his  wife,  did  suffi- 
ciently  manifest  his  intentbn,  that  his  wife  should  have  his 
personal  estate  as  a  provision  for  her,  and  to  her  own  use ;  and 
that  the  same  was  but  a  small  recompence  for  whal  «be  had 
parted  with;  but  if  made  liable  to  debts,  fke  wkok  would  be 
exhausted,  and  the  provision  ^intended  fof  the  wife  defeated ; 
and  that  the  known  rule  was,  that  where  the  personal  estate 
was  devised  away,  the  heir  should  not  have  it  applied  in  eyo- 
neratioD  of  the  real.    But  the  Lord  Keeper  Wright  upon  the 
former  bearing,  and  the  then  Lord  Keeper  Cowper  on  the  biU 
of  review,  were  both  of  opinion,  that  the  devise  being  in  the 
same  clause  in  which  ahe  was  named  executrix  (a),  and  not  said      [  835  ] 
free  and  exempt  from  payment  of  debts,  she  must  therefore 
take  it  as  executrix,  and  the  same  OMist  be  applied  for  payment 
of  debts ;  and  the  demurrer  was  aUowed,  and  the  bill  of  re- 
view dismissed. 

But  Lord  Talbot,  in  the  case  of  Stapleton  v.  ColvOle  (by,  Lard  Tai6o«'# 
although  he  admitted  that  the  circumstaMPoe  of  the  persooal  donbting  m- 
estate  being  bequeathed,  and  the  legatee  being  named  executor  <^^y  o/pf«- 
in  the  same  clause,  had  been  considered  of  great  height  in  aiieh ' 
cases,  and  had  in  some  instances  been  decisive,  as  larnishing 
an  inference,  that  the  executor  was  to  td^e  as  executor  and  not 
as  legatee,  and  consequently  sul^t  to  the  exoneration  of  the 
veal  eatale ;  yet  doubted  the  (authority  of  French  v.  Chiches- 
ter, if  that  circumstance  was  the  only  one  en  which  it  was 
grounded:    for  his  Lordship  Ibeugbt  that  there  was  a  plain 
difference,  as  between  the  case  ot  aiaking  a  man  exeeutor,  and 

^  (a)  Note,  m  BamfUid  ▼.  WpMumtf  barthen  of  the  debts.     See  these     ' 

infra,  851y  the  wife  was  made  exe-  cases  distinguished  in  p.  Sbt^  infra, 

catrix  in  the  same  clause  that  be-  [TAts,  it  is  conceived,  is  the  meaning 

qaeathed  to  her  all  this  personal  es-  of  the  aothoKs  short  note  here,  in 

tate,  yet  it  was  held,  that  she  took  the  4th  edit,  of  his  treatise — Ed,} 
the  personal  estate  exempt  from  the         (b)  Vide  infra^  875. 

(C>  See  an  important  di^tiuction  Dn  these  words,  postea,  8dt. 
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[836} 


HUtuggistion 
of  better  grmmd 
for  BroomkaU 
Y.fVUbraham 
ikon  that  in 
p.8SS. 


[  837  ] 
Author^s  rea- 
$onB  formxp* 
porting  eaeet 
invalidated  by 
Lord  Talbot. 


[  838*  ] 


the  makiDg  him  likewise  a  legatee  of  the  personal  estate;  be- 
cause, if  the  executor  died  in  the  first  instance  intestate,  before 
probate,  the  representative  of  the  testator  was  entitled  to  the 
administration ;  whereas,  in  the  latter  instance,  there  being  an 
express  gift  to  him,  he  took  as  legatee;  and  consequently  upon 
his  death  his  representative  would  be  entitled  to  it,  an  interest 
beii^  vested  in  him  in  his  own  right,  in  the  one  case,  but 
nothing  at  all  in  the  other,  until  he  bad  converted  it. 

And  Lord  Talbot,  in  the  before-mentioned  case  of  Stapleton 
V.  ColvUkj  observed  further,  that,  in  the  case  of  BroomkaU  v. 
JVilbraham(e),  it  appeared,  that,  had  the  real  estate  which 
was  devised  to  the  sons  been  charged  with  the  debt,  they  would 
have  had  nothing,  and  the  testator's  sisters,  who  were  the  de- 
visees of  the  personal  estate,  would  have  ran  away  with  the 
viphole;  and  that  the  question  being  between  the  testator^s  own 
children  and  his  sisters,  it  was  natural  and  just  to  construe  the 
intent  in  favour  of  the  children,  and  to  lay  the  load  on  the 
personal  estate. 

However,  I  am  inclined  to  think,  that  the  decree  in  Broom' 
hail  V.  Wilbraham  might,  upon  the  authority  of  the  cases  of 
Cutler  V.  Coxeier  and  Barton  v.  Stone  (cf),  be  supported  upon 
the  circumstance  of  the  bequest  being  comprized  in  the  same 
sentence  in  which  the  legatee  was  made  executrix,  without 
having  recourse  to  the  equitable  ground  taken  by  his  Lordship; 
because  there  appears  to  me  no  reason  to  distinguish  this  case 
from  those  to  which  I  have  alluded,  unless  upon  the  ground, 
that  in  the  case  of  BroomkaU  v.  WUbrakam  the  debts  were 
provided  for  by  a  charge  on  the  real  estate;  but  that  seems  to 
be  no  ground  for  exempting  the  personal  estate,  that  circum- 
stance alone  being  considered  only  as  enlarging  the  fund,  and 
not  as  affecting  the  equity,  as  between  the  heir  and  the  executor. 
And  it  seems  to  me,  that  the  case  of  Frenck  v.  Ckichester  is 
distinguishable  from  the  cases  of  Cutler  v.  Coxeter,  Barton  v. 
Stone,  and  BroomkaU  v*  WUbrakam,  on  the  ground  that  the 
personal  estate  being  given  as  a  provision  for  the  wife,  and  in 
respect  of  her  having  been  induced  to  part  with  her  own  inhe- 
ritance, rebutted  any  equity  that  might  have  arisen  in  favour  of 
the  heir,  had  those  circumstances  been  out  of  the  case. 


(c)  Supra,  852. 


(d)  Supra,  820, 1. 


*  For  the  residue  of  this  page,  beyond  the  next  paragraph,  see  postea. 
p.  799,  of  this  ediUon.  ""^  '     -^  i      a    f  ,         r         > 
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And  though  an  estate  be  devised  to  be  sold  out  and  out  for  EtMi  u  he 

^M^M^M    ^nAi#v   tfM^ktfl   ^BAffV 

payment  of  debts  and  funeral  expences,  with  a  particular  dis-  j^  papiuiU  ^ 
position  of  the  surplus  money ;  yet  if  the  personal  estate  be  not  debu^-^Ptr^ 
otherwise  disposed  of  than  by  the  appointment  of  an  executor,  athenme  dia- 
the  personal  esUte  will  be  liable  to  exonerate  the  devised  estate:.  ^^^^^^^ 
and  the  devisees  of  the  surplus  will  be  entitled  to  call  upon  the  ^  ear^cirtMv 
executor  in  equity  to  reimburse  them  out  of  the  personal  estate,  •^  ^'^^  * 
so  much  of  the  fund  arising  by  sale  of  the  real  estate,  as  has 
been  paid  in  discharge  of  debts  and  funeral  expences,  in  exo- 
neration of  the  personal  estate  (e)  (d). 

And  the  mere  circumstance  (ft),  that  both  funds  are  given  to     [  846 1  j 
the  same  penons,  furnishes  great  room  for  presuming,  that  the 
personal  estate  is  not  intended  to  be  exempted  from  exonerating 
the  real  estate  (e). 

(e)  Vide  Gray  v.  Miniikorpe^  SVes.  i  Vem.  740.  [S,  C.  Gilb.  Ea.  Rep. 
103.  [S.  C.  antea,  8^19.— £<l.l  128.    1  Dick.  96.    6  Bro.  P.  C.  291. 

{k)  Doimm  v.  SmUk^  Pre.  Ch.  456,      Toml.  edit  on  other  points.— Ed.] 

t  Tlie  former  part  of  this  page  may  be  fonnd  post^a,  p.  803,  of  this  edi- 
tioD.  The  arrangement  and  subdivision  of  the  text  require  this  alteration* 
It  is  evident  that  the  contents  of  pages  846,  847,  848,  849,  850,  and 
831,  are  entirely  misplaced,  if  introduced  (as  in  the  4th  edition)  under  the 
second  division  of  the  subject,  which  commences  at  p.  805,  postea,  of  tUs 
edition. 


(D)  Lord  Lon^hborongh's  judnnent  was  in  tliese  words :— '^  The  otart  is  jLiwd  Lnl^ 
bonnd  to  |ive  efiect  to  ail  the  wiD.    It  is  vcrV  clear  the  testator  meant  by   hon^Vajudg" 
tlie  sale  ot  the  real  estate  to  provide  a  fund  for  his  debts.    It  is  equally  mi^  la  Gmy 
clear  he  supposed  there  might  be  a  resldae,  of  which  he  dispoies,  and  then  y,  ^uMgrfe. 
after  answering  all  these  payments,  he  supposes  there  will  be  still  a  residue, 

and  gives  that  to  another  person.    Then,  as  to  the  personal  estate,  there  is 
no  mention  of  it  in  the  will  except  the  mere  nomination  of  an  executor. 
No  case  comes  up  to  this ;  that  the  mere  nomination  of  an  executor,  though 
amler  circumstances  that  would  give  to  him  beneficially  the  personal  estate, 
and  not  make  it  distributable  to  the  next  of  kin,  shall  have  the  same  effect 
as  a  distinct  specific  gift  of  it  to  an  individual,  as  there  was  in  Bamfieid  v. 
Hrmdkium^   Pre.  Ch.  101,    and   ITahwriglU  v.  BtndheM^  ib.  451.    S.  €. 
f  Vem.  718.    And  it  would  be  a  strong  conclusion  when  the  effect  would 
be  to  defeat  those  gifts  Che  testator  has  clearly  intended  to  make,  if  there 
should  be  a  fund  out  of  the  produce  of  the  sale  of  lits  real  estata«    They 
are  not  strictly  legacies,  but  they  are  certainly  in  the  nature  of  legacies; 
and  the  defendant's  construction  would  in  effect  give  to  a  person  only  nomi- 
aated  executor  a  right  tn  all  the  personid  estate,  in  opposition  to  the  per« 
sons  who  are  entitled  to  those  snms  by  the  will.    Therefore  I  have  no  aiffi- 
cnlty  hi  holding,  that  the  personal  estate  not  particnlarly  given  to  any  one, 
bat  merely  attached  to  the  person  of  the  executor,  shall  be  liable  in  the 
first  place.    The  costs  must  come  ou^  of  the  fund,  and  the  residue,  after 
payhig  the  costs  and  the  several  sums  of  SOL  [ivhich  were  directed  by  the 
testator  to  be  paid  out  of  the  surplus,]  must  be  paid  over  to  the  nephew 
J.Gray." 

(E)  When  both  funds  are  given  to  the  sam^ individual,  it  can  be  an  ob-    Doeirint  in 
jectof  little  conseonence  which  fund  is  to  be  first  applied  in  pavment  of  the   oxt  cMMiderad 
debts,  except  perhaps  in  the  instance  alluded  to  by  Lord  Talbot,  postea,   wUenabU, 

p.  849 ;  for  what  is  disbursed  with  one  hand  must  eventually  be  replaced  by 
the  other.  See  Hale  v.  Co.t,  S  Bro.  C.  C.  3W.  11  Ves.  187,  and  postea,  885. 
And  it  is  submitted,  that  this  deduction  of  the  learned  author  is  not  sub- 
stantiated by  the  case  cited  for  its  .support,  except  indeed  by  Vernon's  re« 
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^a^tftnt  'Th^h  where  A.,  by  will,  devised  bis  household  goods^  and 
tte  jOmrgwd  furniture  to  B.,  and  1000/.  to  C,  payable  at  twenty-five,  and 
A^ltwiy^  likewise  500/.  to  D.,  payable  at  twenty-five,  and  devised  all 
j^re,  tJumtoB,  his  manor,  lands^  tenements,  and  hereditaments,  to  trustees  and 
mmaU  mumUjf  ^heir  heirs  in  trust  for  the  |}aytnent  of  his  debts,  legacies,  and 
Hme^nL^^"^  funeral,  and  theti  by  his  will  expressly  charged  them  with  the 
•/  penonaUy  to  payment  thereof,  and  directed  that  bis  trustees  should  reserve 
^^iZ^'id^  the  rents  and  profits  of  his  estates  till  B.  should  attain  his  age 

of  twenty-five  years,  and  thereout  allow  him  fi5/.  a-year;  and 
£0/.  a-piece  to  C.  and  D.,  until  they  should  attain  their  ages  of 
twenty-five  years;  and  devised  the  residue  of  the  rents  and 
profits  of  the  said  estate,  together  widi  the  same  estate  to  B. 
in  tail  male,  remainder  to  C.  and  D.  in  tail  male  successively, 
L  ^^7  J     remainder  in  like  manner  to  three  other  persons,  with  remainder 
to  the  right  heirs  of  one  of  them,  who  was  a  stranger,  and  no 
relation  to  the  family;  and  then  devised  several  things  to  go 
along  with  the  estate  as  heir-looms ;  and  afterwards  devised  all 
the  rest  and  residue  of  his  goods,  chattels,  and  personal  estate 
before  unbequeathed  to  B.,  and  made  the  trustees  his  execu- 
tors, and  died.    The  question  was,  whether  the  personal  estate 
belonged  to  B.,  exempt  from  debts,  legacies,   and  funeral  ex- 
pences,  or  whether  it  should  be  applied  in  the  first  place  to- 
wards satisfaction  thereof,  notwithstanding  the  express  charge 
on  the  real  estate  for  payment  (f)?    And  Lord  Cowper,  on 


fort,  wbieh  k  very  loose  and  unsatisfactory.  The  case  tamed  entirely  on 
anotlier  point ;  and  not  on  the  arbitrary  and  anreasooable  ground  saggested 
ia  the  text.  The  decree  was  foanded  on  an  argument  drawn  from  the 
irngai  disposition  of  the  testator^  apparent  throughout  the  whole  will, 
whereby  he  restraiiied  his  heir  at  law  (who  was  to  take  the  personal  estate), 
to  a  very  trifling  annuity  out  of  his  real  property  ako  devised  to  him,  until 
be  should  have  attataied  his  age  of  twenty-five  years,  and  then  it  was  said 
Uie  testator  could  never  have  meant  to  thus  closely  restrict  his  nearest  re- 
lation as  to  ane  fund,  and  allow  him  the  full  latitude  of  the  other.  This 
argument  was  sufficient  to  support  the  decree,  without  resorting  to  the  tech- 
nical distinction  in  the  text.  The  learned  author  further  cites  the  case  of 
Hmdewood  v.  Pspe,  postea,  848,  where  some  reliance  appears  to  have  been 
placed  on  tfaie  circumstance  of  both  funds  being  given  to  the  same  person. 
K«t  Lord  Talbot,  in  a  subsequent  case,  has  himself  announced  that  his 
deterasination  in  Hadewood  -  v.  Pepe  was  md  founded  on  this  stugk  circum- 
stance, but  upon  the  contemplation  of  the  wheU  will  taken  together,  see 
postea,  850.  It  is  therefore  conceived,  that  the  proposition  in  the  text  is 
rcdundaot  and  untenable;  and  this. may  be  submitted  without  impugning 
the  decision  in  Dolman  v.  Smiih  and  Htakwood  v.  Pope ;  for  those  cases, 
it  is  presumed,  are  referrible  to  other  principles  infinitely  better  able  to 
sustain  them, 
-^^mredioff  qf  (F)  In  the  •l-tfa  edit,  the  statement  of  this  case  is  much  confused  by  the 
UxU  promiscuous  intermixture  of  the  letters  B.,  C,  D.,  and  one  £,  a  stranger. 

The  facts  too  ara  incompletely  developed ;  and  the  question,  as  above  pro- 
pounded, does  not  embrace  the  actual  point  in  dispute.    By  Vernon^s  re-. 
port  it  appears  that  B.  died  an  mfant,  and  that  the  question  was,  wlietlier 
the  residue  of  the  personal  estate,  not  particuhirly  devised  by  the  testator, 
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lilt  whole  fraoia  of  the  will,  was  of  opinion,  that  the  persoiui 

estate  was  to  be  applied  ip  the  first  place,  in  ease  of  the  red 

estate :    Fir$t^  because  there  was  qp  esipress  clause  to  exempt 

the  personal  estate,  which  had  always  been  a  distinction  taken 

in  the  Coort  of  Chancery.    SeQondlj«  because  it  appeared 

that  the  heir  of  this  fainily  was  not  to  hav«  the  real  estate  till 

his  age  of  twentg^^five  ye^rs ;  nay»  not  so  much  aa  the  rents  and^ 

profits,  which  ibonld  aetually  fall  and  .become  due,  before  diat 

age ;  that  the  testator  appeared  throughout  IQ  carry  a  ?ery  frvgal 

inleotion,  and  therefore  would  allow.his  heir  no  more  than  85/. 

a-year  for  hia  maintenance,  and  that  too  carried  beyond  tbe«nsnal      [  848  ] 

time  of  his  age  of  twenty-one  years ;  for  he  was  to  be  trusted 

with  nothing  more,  even  till  his  age  of   twenty-five  years. 

Could  it  then  be  thought  that  he  intended  indefinitely  to  trust 

him  with  the  personal  estate,  without  limitation  to  any  agi^  so 

that  he  might  squander  it  all  away,  and  wa$te  it  as  soon  as  ever 

he  came  lo  it  ?  that  both  the  real  and  peraonal  estate  were  in 

this  case  to  come  into  the  same  hand,  and,  therefore,  he  conld 

have  no  anch  frugal  intention  with  regard  to  the  one,  and  leave 

it  so  loose  with  regard  to  the  other«    And  Us  Loidsbip  deemed 

the  peraonal  estate  to  be  subject,  m  the  firsft  place,  to  the  debta 

and  I^^ies. 

So(/),  where  one  devised  all  his  lands,  tenements,  and  hcte^  DwUeutruM- 
ditaments,  in  the  counties  of  W.  and  M.  to  trustees,  m  trust  by  dSu^tSdre- 
rents  and  profits,  sale  or  mortgage,  to  raise  so  mi^ch  money  aa  «u^  <«  dm/gk- 
would  pay  hia  debta,  and  interest  for  the  same ;  and,  after  pay*  m^omI  €tM4 
meat  of  his  debts,  that  they  should  stand  seised  of  such  part  of  **J^*  ^ 

.  shs  M  mode  ex^ 

his  estates  as  sbould  reaaain  unsold  to  and.  for  snoh  peraoa  and  cacMv.  Per^ 
peiaons  as  should  be  entitled  to  his  settled  estate ;  and  if  any  {J^"^'-**^ 
iMney  remained  after  payment  of  the  debts,  the  same  shouU      £  849  ] 
be  paid  to  bis  daughter,  or  such  other  person  as  should  he  en^ 
titled  to  the  said  other  estates,  and  he  gave  all  hia  personal 
estate  to  his  aaid  daughter,  and  made  her  sole  eieentrix :  Lord 
Talbot  decreed  the  personal  estate  to  be  applied  in.  the  first 

(0  Uulewood  V.  P»p€^  3  P.  Wms.  30S.  [&  C«  For.  204.— £d.]  £t  vide 
Dolman  V.  Smith,  supra,  846* 


ihoiild  go  to  Ibe  administrator  and  representative  of  B.,  exempt  from  the 
payment  of  the  said  testator's  debts  and  legacies ;  or  whether  the  personal 
estate,  not  particalsrly- devised,  should  be  applied  to  pay  those  debts  and 
legacies  in  exoneration  of  the  real  estate  ?    And  it  was  contended,  that  if 


sncb  residae  of  the  personal  estate  were  applied  in  exoneration  of  the  real 

estate.  Hat  then  it  wonld  be  wn»tty  exhaiuited,  and  the  doivise  of  it  tn  B.  j 

become  idle  and  vain.    See  t  Vern.  740.    Xlie  judgment  then  proceeded  as  <i 

above.  ^ 

I 

i 
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place  to  the  payment  of  debts.  His  Lordship  chiefly  groauded 
his  opinion  upon  the  circumstance,  that  the  same  person  was 
devisee  of  the  personal,  and  also  deVisee  of  the  surplus  of  the 
real  estate  in  tail ;  for  he  could  not  think  it  was  the  intention  of 
the  testator  to  exempt  his  personal  estate  from  his  debts^  for  no 
other  reason,  but  that  his  daughter  might  dispose  thereof  by 
her  will,  under  her  age  of  twenty-one,  on  purpose  to  leave  the 
real  estate  of  the  testator,  and  which  was  settled  on  herself  in 
tail,  the  more  incumbered. 
Same  COM.  So,  in  the  case  of  Harewood  v.  Childitn),  where  the  words 

were,  *'  I  devise  all  my  manors  to  A.  and  B.,  and  their  heirs 
**  in  trust,  diat  they  and  their  heirs,  out  of  the  rents  and  pro- 
**  fits,  or  by  lease  or  mortgage,  or  sale  thereof,  or  any  part 
[  850  ]      **  thereof,  shall  raise  so  much  money,  as  1  shall  owe  at  my 
^*  death ;    and  after  payment  of   my  debts,   and  reimbursing 
''  themselves  upon  farther  trust,  that  they  and  their  heirs  shall 
'^  stand  seised  of  such  part  of  the  premises  as  shall  remain *un- 
''  sold,  to  and  for  such  persons  and  uses  as  the  manor  of  C.  is 
'^  already  settled,  and  if  any  money  remains  after  payment  of 
''  my  debts,  it  shall  be  paid  to  my  daughter,  and  such  us  are 
''  entitled  to  the  said  manor,  by  the  limitations  aforesaid/'    He 
had  already  given  the  manor  of  C.  to  his  daughter  in  tail,  with 
remainder  to  his  nephew,  and  then  he  gave  all  personal  estate, 
of  what  nature  or  quality  soever,  to  his  daughter,  whom  he 
made  executrix ,  and  it  was  held,  that  notwithstanding  this  ex- 
press devise  to  the  trustees,  the  personal  estate  diould  be  first 
applied  in  discharge  of  the  real. 
l«^cii«e  de-         Lord  Talbot  himself  states  the  ground  on  which  he  deter- 
pmiicuUtr         mined  this  case,  in  that  of  Stapleton  v.  Colville(n).    He  says, 
mao^v^Ji^    the  opinion  of  the  Court  was  founded  upon  the  contemplation 
wUL  of  the  will,  which  being  taken  together,  manifested  the  intent 

to  be,  that  the  daughter  should  take  the  personal  estate,  liable 
[  851*  ]  ^o  the  payment  of  his  debts,  she  herself  beii^  devisee  of  the 
whole ;  and  it  would  have  been  absurd  to  imagine,  that  the 
testator  meant  his  personal  estate  to  be  exempt  from  the  pay- 
ment of  his  debts,  when  he  had  expressly  provided,  that  the 
surplus  gf  the  produce  of  what  should  be  raised  out  of  the 


(m)  Cited  Ca.  temp.  Talb.   204,      case  as  that  last  cited, 
[corrected  from  Reg.  Lib.  i  Cos.  7.         (n)  Ca.  temp.  Talb.  208,  postea, 
—£(<.]    This  seems  to  be  the  same      875. 

*  The  residue  of  this  page  may  be  found  postea,  p.  803,  of  this  edit. 
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real  estate,  should  go  to  the  same  parson,  who  was  devisee  in 

tail  of  the  real  estate(G).  r  g3g#  j 

Hie  principle  upon  whidi  courts  of  equity  proceed  in  all  Charging  real 

these  cases  is,  that  the  testatoi^s  intent  must  govern'  the  oon*  deUs^  no  jnwf 

stniction  of  his  will.    The  barely  charging  a  man's  real  estate  *"  ^^^tf  <>/>«- 

.,,.,,  .         ,  o«^  tentton  to  ear* 

With  nis  debts,  or  conveying  them  to  trustees  in  trust  to  pay  empt  penonai 
his  d^bts,  does  not  evince  a  design .  to  exempt  the  person^  ^J^^j^JI^ 
estate  primarily  charged  therewith,  or  at  least  it  is  not  in  point  ufords  are  re- 
of  law  conclusive  evidence  to  that  extent,  because  the  penonai  ^f33Q  i 
estate  is  positively  liable  in  equity.  Independent  of  the  will ;  it 
therefore  requires  n^ative  woords  in  the  will,  or  something  tan- 
tamount to  rebut  this  conclusion  of  law,  and  exempt  die  per- 
sonal estate ;  but  the  merly  rendering  another  fund  UaUe,  im- 
plies no  such  intent ;  for,  prirndfade,  it  imports  nothing  more 
than  the  testator's  intent  to  render  his  real  estate  liable  as  an 
accumulative  fund,  in  case  of  any  deficiency  in  the  fund  prima- 
lily  Eable ;  nor  does  the  gift  of  the  personal  estate  to  one  con- 
stituted executor  in  the  same  breath,  amend  the  case ;  because 
in  doing  that,  the  testator  only  makes  a  positive  disposition  of 
the  property  there,  where  the  law  would  have  dirown  it,  had 
nodiing  been  said ;  it  is  therefore  only  expreaio  ejus  quod  iadie 

*  For  the  former  part  of  this  page  see  antea,  pages  794  &  795,  of  this  edit. 

(6)  It  nay  here  be  in  order  to  notice  the  case  of  SamweU  ▼.  fVake,  1  Bro.    Thai  debie  m«y 
€.  C.  144,  which  appears  to  have  been  determined  on  the  principle  of  the   be  mere  eaeUy 
preceding  case,  and  not  noticed  by  the  author.    The  will  in  that  case  was  'patd  deeiee  to 
coached    in    this  language:  —  ''!   desire   that   my  debts  and    legacies   trueieeeto  eett^ 
ihaH  be  paid,  and  for  Uiat  purpose,  I  eharae'  all  my  estates  with  the  same,   ife,  remainder 
aad  that  it  may  be  more  easily  done,  I  direct,  that  Sir  W.  W.  and  J.  H.  to  A./ee  We 
(the  defendants),  and  their  heirs,  shall  sell  the  estate,  and  apply  the  money  remainder  oeer» 
in  payment  of  my  debts  and  legacies,  and  that  it  may  be  lawml  for  them  to   Beqneei  of  re- 
pay the  same  out  of  the  rents  and  profits  or  to  raise  the  money  bv  mort-  Mu  eS  per^ 
gage."  And  subject  to  the  debts  and  legacies,  the  testator  devised  the  said   eonaUy  to  A. 
pnmises  to  the  plaintiff  (his  natural  son)  for  Ufe,  with  remainders  over  t  he  no  exoneratym 
tliea  gave  several  pecuniary  legacies,  and  gave  the  residue  to  the  plaintiff,  of  naiunU 
The  (namtf  filed  this  bill  to  compel  the  trustees  to  pay  the  debts  and  tega*  fund. 
cics4>at  of  the  real  estate,  insisting  that  he  took  the  personal  estate  exoner- 
ated of  them.    For  him,  it  was  contended,  that  from  the  frame  of  the  de- 
vise, the  testator  seemed  sedulotts  to  throw  the  burthen  of  the  debts  and 
legicies  upon  the  real  estate,  and  to  exempt  the  personal  fond  ;  but  the , 
court,  stopping  the  counsel  for  the  defendants,  observed,  **  It  is  very  clear 
there  is  not  enough  here  to  exonerate  the  personal  estate.    The  personal 
estate  is  the  proper  fund, — bn  order  to  exempt  it  the  testator  must  express 
his  mtent    It  is  not  sufficient  to  charge  the  real,  but  he  must  shew  that 
his  purpose  is,  that  the  personal  should  not  be  applied.    7^  worde  to  be  BUeharge  rf 
etUnded  to  are  thou  relative  to  the  pereonal  eetate.  [S.  P.  1  Meriv.  S80.— He  pereonal  eetait 
gives  pecuniary  legacies,  and  then  by  a  very  loose  clause  gives  the  residue  to  be  attended 
to  the  plahitiff.    The  court  is  then  calied  u|>on  to  construe  the  most  large  and  to  ^ily. 
loose  residuary  clause  that  ever  was  seen  in  such  a  way,  as  to>  change  the 
aataral  order  of  payment.    Where  the  intent  has  been  strongly  expressed, 
sad  it  has  been  for  near  relations,  old  cases  have  carried  the  matter  fur- 
ther than  good  sense,  without  precedents^  would  have  done,  but  none  of  ^ 
the  cases  apply  to  the  present.    Therefore,  the  personal  estate  must  be  -                                    J| 
first  applied  to  the  payment  of  the  debts  and  legaaies.** 


800 
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€ulortMke$m$ 
nkdk  UabU  to 

[  840  ] 

J}em$e  to  C. 

loot,  to  exe- 
tutor.'*    The 


t  841  ] 


inesi*  The  two  circumitances,  taken  together,  cannot  furnish 
any  inference  beyond  that,  which  the  strongest  circumstance 
viewed  distinctly  would  reach,  and  neither  circumstance  taken 
separately  is  sufficient  to  rebut  the  equity  ia  favour  of  the 
heir. 

And  wherefer  an  executor  takes  a  sum  of  money,  qua  exe- 
cutor, whether  such  a  sum  be  payable  out  of  a  personal  or 
real  estate,  it  will  be  liable  to  exonerate  his  testatoi^s  real  eatate 
from  debts. 

Thus  (/),  where  one  devised  lOOl*  and  all  his  books  to  A. 
and  B.,  whom  he  afterwards  made  his  e^ecuion,  and  gave  a 
copyhold  estate  to  C,  he  causuig'  to  be  paid  to  his  executoti 
the  sum  of  100/. ;  and,  after  payment  of  debts  and  legacieif 
gave  Uie  residue  and  remainder  of  all  his  estate,  freehold,  copy- 
bold,  kaaeh(^  plate,  rings,  ftock,  8cc.  to  the  Governors  of 
the  Foundling  Hospital,  and  their  successors  for  ever;  one 
^question  was,  whether  this  100/.  should  be  subject  to  the  tes* 
tatoi^s  debts?  Jit  per  Lord  Hardwicke,  Chancellor,  the  first 
question  is,  in  wliat  capacity  the  executors  take  ?  For  if  they 
take  in  the  capacity  of  executors,  the  money  must  go  for  the 
purposes  in  die  wiU«  And  I  am  of  opinioa  they  take  as  exsp 
cutors;  any  other  determination  would  break  in  on  an  esta- 
blished rule,  and  make  a  precedent  of  bad  consequence,  by 
saying,  that  when  they  take  barely  by  the  n^me  of  executors, 
they  shall  take  for  th^r  own  use.  Tn  every  case  where  real 
estate,  or  a  sum  of  money  out  of  it,  is  given  by  the  name 
of  executors,  it  shall  be  considered  as  given  in  that  light, 
and  for  the  purposes  of  the  will,  and  this  is  consonant  widi 
other  cases  applicable  to  the  office  of  executor,  which 
are  as  strong  as  the  present.  For  instance,  the  lands  of 
a  villain  are  assets,  so  was  the  villain  himself;  therefore  what 
comes  as  accruer  from  him  must  be  assets.  Though  the  exe- 
cutors had  died  before  the  testator,  it  would  have  been  a  good 
bequest  of  tlus  100/.  charged  on  this  copyhold  for  the  purposes 
of  the  will,  so  far  as  it  could  take  effect,  that  is,  for  debts  and 
l^pcies;  and  if  one  of  them  should  die>  it  would. survive  to 
the  other,  and  there  is  no  determination  to  the  contrary.  It 
must  dierefore  be  considered  subject  to  that  duty,  which  is 
upon -them  by  their  office;  and  it  is  material  that  when  he 

(/)  ArnM  v.  CAapmon,  1  Yes.  lOS. 


(H)  Fia>  tke  late  eases 
p.  909,  poatea,  sec.  I. 


on  ttib  ilisieioQ  of  tke  ^ilMipler,  iss  the  note  to 
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speaks  of  them  with  relation  to  their  office^  he  calls  them  exe-* 
cutors ;  where  he  gives  to  themselves,  he  calls  them  by  their 
own  names. 

But,  as  we  have  observed,  if  there  be  express  words,  or  a  Permmmlttuu 
plain  necessary  implication  arising  from  the  words  of  the  tes-  ^^  frmniSu 
tator,  or  deducible  from  the  manner  in  which  he  disposes  of  *y  exprm 
his  property,  of  his  mtention  to  exempt  his  personal  estate  from  ^Um  impUca" 
his  debts,  and  to  substitute  the  real  in  the  room  of  tlie  personal  *"?•  - 

estate,  this  he  may  do,  and  the  law  will  support  him  in  it. 

First,  it  may  be  done  by  express  words,  which  may  be  either  Bf  express 
positive,  or  implying  a  negative.  * 

By  positive  words  (sf),  as  if  a  man  devise  lands  to  be  sold  PontiveUf  tx- 
for  the  payment  of  debts  and  legacies,  and  will  that  his  per'  tonal /wmI. 
sonal  estate  shall  not  stand  or  be  charged  or  liable  thereto;  or 
if  the  devise  for  sale  of  lands  for  the  payment  of  debts  be 
general,  and  the  testator  afterwards  devises  all  the  rest  and  re- 
sidue of  his  personal  estate,  having  already  made  provision  for 
the  payment  of  his  debts  and  legacies  out  of  his  real  estate,  or 
out  of  such  particular  lands,  or  such  like  clauses;  in  these 
cases  the  real  estate,  so  subjected,  shall  not  be  exonerated  by 
the  personal. 

Thus,  where  Sir  William  Leman  (A),  possessed  of  a  real  and  TeHtdor  de- 
personal  estate,  the  former  incumbered  by  several  mortgages  of  cutor9  «o  jwy 
his  ancestors,  made  his  will,  in  which  was  inserted  this  parti-  jj^^f**  «*'tjjgr 
cular  clause  :  '^  1  desire  all  my  debts  may  be  discharged  by  my  raly  rf  mywm 
executors,  I  mean  those  only  of  my  own  contracting,  not  those  S^^SawTS*. 
heavier  debts  charged  by  my  family ;"  and,  after  giving  several  f^f  ^^» 
legacies,  gave  his  personal  estate  to  his  mother,  whom  he  made  family,"  tJm 
executrix,  desiring  her  to  pay  all  his  just  debts  exactly;  the  «*«»l><»  P«"- 
mother,  after  the  making  the  will,  bought  in  the  mortgages,  from  heavier 
which  were  assigned  to  her,  and  for  the  payment  of  which  the       j^'oao  -i 
son  entered  into  a  covenant.     He  died  in  1741,  there  having 
been  no  payment  or  demand  of  principal  or  interest  for  twenty 
]fears(i).     In  1744  the  mother  brought  a  bill  against  the  pre- 
sent plaintiiF  and  defendant  L.  and  N.,  who  were  the  co-heirs 
at  law  of  her  son,  for  payment  of  the  mortgages,  or  else  to 
foreclose.     Afterwards,  she  dying,  made  L.  one  of  the  co-heirs, 
her  executor,  who  got  his  name  struck  out  of  the  original,  and 

(r)  Per  Lord  Harcoort,  Keeper,         (A)  Leman  y.Newnkam,  1  Ves.  51. 
GUb.  £q.  Cm.  73.  74. 


(I)  As  to  this  point,  see  aotea, .  vol.  i.  p.  392,  of  this  edition,  in  notU, 
VOL.  II.  ^ 
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kiow  brought  a  bill  of  revivor  against  the  other  co-heir  for  a 
sale  of  the  mortgaged  estate;  and  that,  out  of  the  money 
arising  thereby,  the  principal  and  interest  due  should  be  paid  by 
N.  the  defendant :  the  plaintiff  claiming  by  a  double  right,  as 
executor  of  the  mother,  who  stood  in  the  place  of  the  mort- 
gagee, and  as  co*heir  of  her  son ;  one  question  was,  out  of 
[  844  ]  what  fund  these  mortgages  were  to  be  paid  ?  And  it  was  held 
by  Sir  William  Fortescue,  Master  of  the  Rolls,  that  the  will, 
by  which  it  was  agreed  that  he  had  a  power  to  charge  his  real 
or  personal  estate  with  these  mortgages,  was  the  proper  rule  to 
go  by,  as  far  as  it  directed ;  so  that  the  question  was,  whether, 
and  how  far,  it  had  done  so  ?  It  had  been  insisted,  that  the 
personal  estate,  being  the  proper  fund,  could  not  be  discharged 
without  particular  words  ;  and  that,  therefore,  though  there  was 
a  direction  for  payment  of  the  debts  out  of  the  real  estate,  that 
would  not  change  the  fund,  but  would  only  make  good  any 
de&ciency  of  the  personal  estate.  That  was  the  general  rule ; 
but  here  there  were  express  words  of  exemption.  It  bad  been 
said,  that,  though  there  was  this  exemption  in  the  first  clause, 
it  was  not  in  the  latter,  where  tlie  testator  directed  all  his  just 
WiUtobecon-  debts  to  be  paid  exactly.  In  answer  to  which  the  Court  said, 
paJ^  dTnat*^  it  was  a  constant  rule,  that  one  part  of  a  will  was  not  to  be 
coniradicl  on-     construed  contradictory  to  another,  if  both  would  stand ;  and, 

when  the  testator  had  so  particularly  explained  whait  he  meant 
,  by  his  debts,  it  would  be  hard  to  give  it  a  different  construc- 

,  [  845  ]     tion  (k)- 
Charge  of  real        By  words  implying  a  negative  (i).    As  where  M.,  seised  in 

debts,  90  that     f^^  of  lands,  devised  them  to  his  wife  for  eighty  years,  if  she 
personalty  may  should  SO  long  live,  and  afterwards  to  trustees   for  ninety-nine 

go  clear  toU'  ,  ^  ,  "^ 

gatee,  an  ex*     years  in  trust,  that  by  the  perception  of  the  profits,  or  by  the 

emption  of  per* 

soual  fund.  ^^  ^^y  AnneMorch  ▼.  Fowke,  Finch's  Rep.  414. 


Debts  contract*  (K)  The  report  continues,  **  It  is  farther  objected  that  the  mother's  buy. 
ed  qfter  date  of  ing  in  those  mortgages,  and  tlie  son's  covenanting  for  the  payment  of  them 
ttfill  rniut  be  mis  after  making  the  will,  whereby  he  made  them  his  own  debts,  and  they 
paid  {as  well  no  longer  came  within  the  description  of  his  heavier  familv  debts.  But  the 
interest  as  prin-  iviil  must  be  made  to  speak  from  the  testator's  death,  and  be  looked  opoo, 
4:t;Nil)  out  of  not  only  as  his  last  will,  but  last  words :  so  that  where  a  will  charges  a  real 
fund  charged  or  personal  estate  with  debts,  any  debts  contracted  after  are  equally  liable 
therewith,  to  be  paid.    Wherefore,  though  by  the  covenant  he  makes  himself  liable  to 

her  representative,  yet  that  does  not  vary  the  description  of  the  thing 
given  by  the  will.  So  that  the  testator  having  discharged  his  personal  es- 
tate, they  [the  heavier  debts]  are  a  charge  upon  the  real :  and  only  those 
contracted  by  himself  charged  on  his  personal  estate :  this  also  determines 
the  objection  as  to  interest,  which  was  said  to  become  his  own  debt  ^  but 
that  as  well  as  the  principal  is  within  the  description  of  heavier  debts ;  for 
it  would  be  strange  to  cliarge  them  upon  separate  funds.' 
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sak  of  the  said  estate^  tbey  might  pay  bis  debts  with  remainders 

over;  and  devised  to  his  wife  all  bis  plantations  iq  Nevis,  and 

his  negroes,  servants,  goods,  stock,  and  all  his  perianal  estate 

whatsoever  to  her  own  tise,  having  charged  his  real  estates  for 

the  payment  of  his  dehta,  that  his  personal  estate  might  come 

clear  to  her,  and  made  her  sole  executrix  and  died :  a  bill  in 

Chancery  was  exhibited  by  the  wife,  to  enforce  the  trustees  to 

sell  the  lands,  or  so  much  thereof  as  would  be  sufficient  to 

raise  money  for  the  payment  of  the  debts ;   or  that,  if  she 

should  be  compelled  to  pay  them  out  of  the  personal  estate, 

then  that  the  lands  might  be  conveyed  to  her  to  reimburse  her. 

It  was  contended,  that  the  personal  estate  ought  in  the  first 

place  to  stand  charged^  and  not  the  real,  until  the  personal 

should  prove  deficient.     But  the  court  decreed  the  trustees  to 

execute  the  trusts  by  sale  of  the  lands  appointed  to  be  sold  to 

pay  the  testator's  debts.  r  o4g#  -i 

Secondly,  from  the  general  frame  and  scope  of  the  will,  as   £r«mp<ia»  k$ 
displaying  a  manifest  intention  of  the  testator  to  exempt  his  ^'^^f^  ^* 
personal  estate.  \ 

Thus,  if  the  whole  personal  estate  be  given,  in  some  sort,  [  Solf  ]  . 
as  a  specific  bequest,  and  there  be  a  provision  for. the  payment  ^^"^^'  "f^* 
of  debts  out  of  the  real  estate,  and  the  consequence  of  charging 
the  debts  on  the  personal  estate,  will  be  to  exhaust  the  whole 
of  it,  the  personal  estate  will  be  exempted ;  because,  in  such 
case,  it  is  presumed,  that  the  testator  meant  some  benefit  to 
the  legatee,  to  whom  he  has  given  his  whole  personal  estate* 

The  case  of  Bamfield  v.  tVyndham{o),  is  an  instance  of  this   JOeviuof  mo- 
sort.    There  I.  S.  devised  ail  his  manors  to  trtistees  and  their  ^Xtn.  Heque$t 
heirs,  intrust  immediately  out  of  the  rents  and  profits,  or  by  ^^*?^y^J^*p 
sale  or  mortgage  of  the  premises,  or  any  part  thereof,  to  raise  to  vVe  {the  ex* 
and  levy  money  for  payment  and  satisfaction  of  all  his  just  debts,  ^^!^]j|^  /^  ' 
with  interest  and  charges  of  the  trustees;  and  if  there  should  mwrethmwhoU 
be  a  surplus  of  lands  or  money,  that  to  be  to  his  sisters  jointly,  ^gxewtptumtf 
and  dieir  heirs ;  and  all  his  personal  estate  to  his  dear  wife>  '^  f^  ('')* 

(o)  Bamfield  ▼.  IVyndhamf  Pre.Ch.  101,  et  vide  9  Ves.  105. 

'  *  For  the  residue  of  this  page  see  antea,  pages  795  and  796,  of  this 
editioo,  and  for  the  interrening  pages  between  846  and  851,  see  antea, 
796  to  798  inclusiTe,  of  this  edition. 

t  For  the  former  part  of  this  page,  see  antea,  p.  798,  of  this  edition. 


(L)  Now  otherwise,  see  postfayA54,  innatie;  and  for  fnrther  observations 
00  this  case,  vide  antea,  p.  793,  et  infra,  804,  of  this  edition. 
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^  852  ]  Mpfaom  he  made  sole  executrix  (m).  The  question  wm,  ^^-hether 
tliewife  should  have « the  personal  estate  exempt  from  debts^ 
or  whether  that  should  be  applied  in  the  first  place  towards  the 
payment  of  them  i  For  it  was  urged,  that  the  devise  being  to 
her  who  was  made  executrix,  she  should  take  it  only  as  execu- 
trix. Lord  Somers  took  notice,  that  the  debts  were  more  than 
the  personal  estate  amounted  to,  and  therefore  the  testator 
must  mean,  that  the  wife  should  have  it  exempt  from  debts,  or 
he  must  mean  nothing ;  and  he  said,  there  was  in  this  case  no 
room  to  make  a  different  construction. 
^^"^^  ^V.  The  reader  should  here  be  apprized  of  the  distinction  between 
Frenck  V.  Chi'  the  last  case,  and  that  of  French  v.  Chicfiesier,  before-mentioned 
■ckeMerdUHn.    j„  this  chapter  (oo);  for  they  approach  each  other  .o  neariy  in 


^  ua  to         ^ 

Uquestofvihoie  circumsta'nces,  that  without  the  most  cautious  attention,  they 
«nd6^es« V  ^PP^^^ ^^  ^^^^  been  decided  in  direct  opposition  to  each  other; 
residue.  fQ^^  in  ijoth  cases,  the  legatee  was  the  wife  of  the  testator,  and 

[  853  ]       was  made  executrix  in  the  ^anie  sentence  in  which  the  personal 
estate  was  given ;  and,  in  both  cases,  the  personal  estate  was 
inadequate  to  discharge  the  debts,  &c. ;  and,  consequently,  the 
legacies  would  be  defeated  if  it  was  so  applied ;  both  cases  are 
^  decided  by  persons  of  the  first  judicial  authority,  and  yet  the 

adjudications  are  different.  But  they  appear  to  me  reconcile- 
able,  upon  the  ground,  that  the  case  of  French  v.  Chichester 
was  a  disposition  only  of  all  the  testator's  personal  estate  not 
otherwise  disposed  of,  and  so  in  the  nature  of  a  residuary  bc' 
quest ;  whereas  that  of  Bam/ield  v.  Wyndham  was  a  disposition 
of  the  whole  personal  estate  of  the  testator  as  one  entire  thing, 
and  so  given  specifically;  and  in  that  light  it  is  considered  by 
Lord  Hardwicke,  in  the  case  of  Lord  Inchiquin  v.  French  (p); 
and,  if  it  be  so  considered,  the  circumstance  that  the  legacy 
will  be' defeated,  if  the  personal  estate  is  not  exempted,  is  a 
material  index  to  the  intention  (pp) ;  because  it  lets  in  a  prin- 
ciple^ which  has  great  weight  in  the  construction  of  wills  of 
personal  property,  namely,  that  prim&  facie  the  testator  in- 
tends a  p6sitive  benefit  to  every  specific  legatee;  which  prin- 

(oo)  [Antea,  p.  792,  of  this  edit.—         ( pp)  [Sed  vide  for  a  different  opi- 
EdJ]  Dion,  intra,  note  (N).— £<f.] 

( j»)  Vide  Amb.  Kep.  38. 


(M)  That  the  whole  personal  estate  was  in  this  case  bequeathed,  and  not  a 
residue.  Lord  Hardwiclce  said,  in  InehiqMin  v.  Frenchy  (l  Cox,  6,)  made  a 
Very  material  difference.  Lord  Somers,  however,  does  not  appear  to  have 
noticed  that  circumstance.  The  case  of  StapUion  v.  ColmUe^  postea,  875, 
atfords  another  instance  whefe  all  the  personal  estate  was  bequeathed,  which 
seems  to  have  crea^d  some  difficulty- . 
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ciple  doe^  not  apply  to  a  residuary  legatee/  becaose,  in  our      r  g54  i 
lawy  the  residuary  legatee  is  not  so  greatly  considered,  acr  he 
iras  in  the  Roman  law,  the  residuuni  being  taken  with  us  as 
merely  the  gl^nings  of  thef  testator's  estate,  and  depending 
u^n  casualty,  whether  there  shall  be  any  such  gleanings  or 

The  case  of  Kynaston  v.  Kyna$t(m  (q)  must,  I  presume,  have  Bequest  ^ 
been  also  determined  upon  the  principle,  that,  where  the  whole  ^^JH^^lu^ 
personal  estate  is  bequeathed,  and  would  be  exhausted,  if  ap-  ^^^i»  «^  ear-; 
plied  to  exonerate  the  real,  the  presumption  is,  that  it  was  that  itwa$ 
meant  to  be  exempted.     In  this  case  the  testator,  by  his  will^  •»*f^'  ^  ^  '*^ 
charged  his  estates  widi  the  payment  of  all  his  debts,  legacies^ 
and  funeral  expences ;  and,  for  that  purpose,  he  devised  parti- 
cular lands  to  trustees,  in  trust  to  sell  the  same,  and  pay  his' 
debts,  legacies,  and  funeral  expences,  and  he  gave  to  his  wife 
all  his  personal  estate  whatsoever^  and  constituted  her  sole 
executrix.     The  debts  exceeded  the  personal  estate ;  and  Lord 
Bathorat  determined  the  personal  estate  to  be  exempt  (n).  r  q^^  t 

And  this  distinction,  between  a  devise  of  the  whole  personal  )begacie9  ekarg* 
estate,  and  a  devise  of  the  residue,  was  also  taken  in  the  case  tute^whaieper-' 
of  Heath  v.  Heath  (r),  where  one,  seised  in  fee  of  lands,  and  wnalftmdgived 
possessed  of  a  personal  estate,  having   children,  and  owing^  exempt /romle-^ 
money,  gave  legacies  by  his  will,  and  directed,  that  they  should  ^^^^l^  *^ 
he  paid  out  of  his  real  estate^  and  gave  his  personal  estate  to 
bis  children.     Et  per  curiam^  if  the   legacies  had  been  only 
charged  upon  the  real  estate,  yet  the  personal  estate  should 

(«)  Citecl  1  Bro.  C.  C.  ^7,  [note,      infra,  Adams  v.  M&yrkk, 
WW  &  C.   t  Atk.  6*7.]     Sed  ^ide         (r )  2  P.  VTtm.  $66: 


(N)  In  SanueeU  v^  Wake,  1  Bfp.  C.  C.  145,  it  was  argaed,  Uiat  the  per*  Modetk  rvlei 
looalty  was  very  small,  only  aboat  500^,  and  the  debts  so  considerable,  nearly  n^f  amount  of 
13,000^,  that  they  most  swallow  it  up,  and  render  the  beqnest  totally  nnga-  ^gi^g  makes'w^ 
lary,-.-a  circumstance  which  htfd    been'  felled    on    in  the   decision  of  a  difference  in' 
similar  case,  Bav^eld  t.   WyndhiOHy  Pr.  Ch.  101,  where  the  Lord  Chatf-  queUums  of 
celior  took  notice,  that  the  debts  were  more  thaif.tfaie  pertfbhal  estate  f Att  kind.- 
amounted  to,  and,  therefore,  that  the  testator  roust  have  meant  his  wife  to 
have  it  exempted  from  his  debts,  or  he  could  mean  nothing.    Nevertheless, 
Ii0r4  Thurlow  said,  it  was  very  clear  there  was  not  enough  in  the  case 
before  him  to  exonerate  the  personal  estate,  and  so  decreed  ;  see  antea, 
799,  of  this  edition,  n.  (G).    And  this  seems  to  be  good  law,  for  it  appears 
to  be  now  clearly  settled  that  the  intention  to  exempt  must  appear  from  the 
wiU  itself,  and  cannot  be  collected  from  extrinsic  circumstances.  See  postea, 
96f  to  936«'  The  consequence  isf  that  parol  evfaienQe  cannot  be  read  to  ex- 
plafai  the  amount  of  the  debts  ;  and,  therefore,  whether  they  are  of  small 
aaMNut  or  of  great  magnitude^  the  construction  whkb  the  will  would  receive, 
witbont  reference  to  that  fact,'  will  not  be  varied.    Accordingly,  in'  Aldridgt 
▼•  9VmUoeomrt^  1  Ball  &  Beaw  312,  the  circumstance  of  the  personal  estate 
being  only  2,400^  and  the  debts  30^)001'.,  was  held  to  have  no  bearing  on; 
the  Merits  of  the  case.    And  this  latter  doctrine  was  approyed  by  lAfif 
JtMam^kk  BkmdeU  r.  BootUy  1  MecW.  SSf.^ 
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Bequui  qf 
whole  perianal 
estate  exempts 
it  from  debts f 
jfreal  estate  be 
charged  there^ 
with.  Contra 
0f  bequest  of 
residue. 

[  856  ] 


have  been  first  applied  to  pay  them,  and  so  should  it  have  been 
against  a  residuary  legatee ;  but,  in  this  case,  the  real  estate 
being  the  fund  appointed,  and  the  whole  personal  estate  given 
away  by  the  will,  therefore  the  legacies  must  be  paid  out 
of  the  real  estate  only ;  but  the  debts  shall  be  still  paid  out  of 
the  personal  estate,  the  will  not  ordering  the .  debts  to  be  paid 
out  of  the  real  (o). 

The  case  of  Lord  Inchiquin  v.  Lord  Obrien,  is  grounded 
upon  this  distinction,  between  a  disposition  of  the  whole  per- 
sonal estate,  and  a  disposition  of  a  residue  only,  in  regard  to 
the  evidence  they  respectively  furnish,  as  to  the  testator's  in- 
tention with  respect  to  the  exemption  of  his  personal  estate. 

Lord  Thomond  by  his  will  (inter  al.)  devised  in  this  man- 
ner (s) :  "  As  to  my  worldly  estate,  both  real  and  personal,  I 
dispose  thereof  as  follows  :  First,  I  will  that  all  my  debts,  which 
I  shall  owe  at  the  time  of  my  death,  shall  be  paid ;"  (which 
was  suflicient  to  charge  his  real  estate  with  his  debts,  in  case 
his  personal  estate  had  fallen  short  (p))  and  then  went  on  in  his 
will,  and  devised,  ''  his  real  estate  to  trustees,  upon  trust,  that 
they  should  sell  such  a  competent  part  thereof  as  should  be 
sufficient  for  the  payment  of  his  debts  and  legacies.'*    And  his 
farther  will  was,  ''  that  the  [whole]  money  to  be  raised  by  sale 
of  his  real  estate,  should  be  deemed  [and  taken  to  be  part  of 
his  personal  estate ;]  and  then  he  gave  all  the  rest  and  residue 
of  his  personal  estate  [of  what  nature  or  kind  soever  and  where- 
soever being],  cifier  payment  of  his  debts  [funeral  expences] 
and  legacies  [unto  the  said  Murrough   Lord   O'Brien  (ss)  ]• 
And  the  question  was,  whether  the  personal  estate,  viz,  that 
part  of  it  which  was  properly  so,  his  chattels,  should  go  to 
Lord  O'Brien,  discharged  of  the  testator^s  debts  and  legacies. 
Lord  Hardwicke  said  (q),  that  there  was  no  case,  wherever  it 

(«)  Inekiqui$i  v.  Obrieut  1  WiU.  89.         (ss)  [The  interpolations  between 
[5.  C.  Arab.  33.  1  Cox,  l.    £t  vide      brackets  /ire  from  Master  Cox*s  re- 
this  cyise  olMerved  on,  infra,  897.]      port  of  this  case.— £d.] 
S.  L.   P/itJtjM  V.  PAOijw,  2  Bro.  C.  C. 
$73. 


fmmaterialhow 
debts  are 
eharged  on 
real  estate. 


(O)  As  to  the  cases  involving  the  question  of  exemption  by  means  of  a 
particular  mortgage,  legacy,  or  debt,  being  charged  on  the  real  estate,  see 
i>ostea,  878,  text  and  note. 

(P)  Chitty  V.  fViUiamSf  3  Ves.  545.  Sh^^Ueross  y.  FMai,  ib.  738.  Keel^ 
ing  V.  Brown,  5  ib.  359. 

(Q) "  By  law  and  equity,  to  be  sure,  the  personal  estate  is  the  proper  fViml 
to  be  6r8t  applied  in  payment  of  debts  ;  and  with  regard  to  the  ecclesias* 
tical  laws,  it  is  the  only  fond  for  payment  of  legacies.  If  the  personal  estate 
is  to  be  exempted  from  debts  and  legacies,  it  must  be  either  by  express 
words,  or  from  a  necessary  implication,  shewing  the  plain  intent  of  the 
testator ;  and  it  need  not  be  by  express  words,  where,  without  them,  the 
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was  pretended,  that  the  personal  estate  was  exempted,  where      [  857  ] 
the  rest  and  residue  was  given  in  this  manner,  namely,  "  after 
payment  of  my  debts  and  legacies ;"  and  the  meaning  of  the 
testator  must  have  bieen,  that  in  case  his  personal  estate  should 
fall  short,  then  that  a  competent  part  of  his  real  estate  should 
be  sold :  but  to  take  off  the  force  of  this  reasoning,  it  was 
insisted,  that  by  these  words  in  the  will,  ''  And  my  farther  will 
is,  that  the  whole  money  to  be  raised  by  sale  of  my  real  estate 
shall  be  deemed  as  personal '"  the  testator  meant,  that  so  much 
of  his  real  estate  should  be  sold,  as  should  be  equal  to  his 
proper  personal  estate,  and  should  be  added  to  the  same,  and 
that  out  of  that  aggregate  fund,  the  debts.  Sec.  should  be  paid^ 
and  after  payment  out  of  that  aggregate  fund,  the  residue  should 
go  to  the  residuary  legatee ;  but  hb  Lordship  saw  no  foundation 
for  this  construction ;  for  it  was  never  heard  of,  that  because  For  U  does  noe 
a  residue  of  a  personal  estate  was  given,  that,  at  all  events,  {^^^y^^ 
some  residue  must  pass  by  the  will,  for  no  man  could  tell  at  t«  gieen,  a  re- 
the  time  of  making  his  will,  how  his  personal  estate  might  be  passCR). 
increased   or  diminished,  or  how  long  he  might  live.     So  he 
decreed  the  personal  estate  to  be  first  chargeable  with  the  debts 
and  legacies.  .  [  858  ] 

A  similar  decision  was  made  by  Lord  Northington  against  Dwisi  to  pay 
the  interest  of  a  wife,  being  a  residuary  legatee,  in  the  case  of  ^y  f^  truUcei'to  ' 
Stephenson  v.  Heathcote  (/).    There  one  devised  lands  in  trust,  ^'  tntdresidme 

to  S»  Piftofuu 

(0  Cited  1  Bro.  C.  C.  458.    Ob-      dnced  on  other  points,  infra,  956.—   able.' 
•erred  apon,  3  Ves.  106,  [and  Intro-      £d.] 

intent  of  tlie  testator  plainly  appears.    And  where  the   personal  estate 
b  exempted  from  debts  and  legacies,  it  mast  be  given  in  the  nature  of  a 
speqfie  bequeet ;  and  in  such  case,  another  fund  must  be  applied  for  the  pay- 
ment of  the  debts  and  legacies  ;  every  man  having  a  right,  as  amongst  his 
representatives,  to  subject  what  part  of  his  property  he  pleases  to  the  pay- 
meat  of  his  debts  and  legacies  ;  and,  I  tbioli,  there  is  no  substantial  dif- 
ference how  the  debts  are  charged  upon  the  real  estate,  whether  charged 
generally,  or  whether  with  directions  to  sell  out  and  «ut,  for  in  every  one  of 
these  cases  you  will  find  the  personal  estate  has  been  given  in  aid ;  there- 
fore  it  will  be  impossible  to  lay  down  any  settled  and  certain  difference. 
The  case  of  Harewood  v.  Child  [antea,  849],  is  the  first  that  ever  came  be* 
ibre  the  court,  where  it  was  contended,  that  the  residue  of  personal  estate 
should  be  exempt  from  debts,  where  the  very  express  devise  was  after 
payment  of  debts,  legacies,  and  funeral  expences,  and  I  ovm  I  did  not  ex- 
pect to  see  it  now.    To  take  off  the  force  of  these  words,  it  has  been  con<- 
tended,  on  behalf  of  the  plaintiff,  that  this  residue  means  only  the  residue 
of  the  said  fund  which  the  testator  ordered  to  be  raised,  and  which  he 
calls  his  personal  estate  ;  but  there  is  no  foundation  for  that  constmction. 
The  words  of  the  will,  and  not  the  circumstances  of  the  testator,  are  to    Courts  guided 
guide  courts  in  their  constructions ;  and  they  will  not  say,  that  because  a  by  words  rf  wUl 
testator  devises  a  residue,  he  necessarily  meant  that  something  should  pass  nut.  by  teeiai»ri» 
by  that  residue."    His  Lordship  was,  therefore,  of  opinion,  that  the  per-   circumstimees^ 
tonal  estate  should  be  first  applied  in  discharge  of  debts  and  legacies,  and  so 
decreed.    See  1  Cox  Kep.  4.  5. 8.  9. 

(K)  '<  The  residue  of  personal  estate  does  not  mean  much ;  it  is  as  it  may 
happen/'-^per  Lord  Rosslyn,  in  Tail  v.  Nortkicick,  4Yes.  824. 


/■ 


808 


GAP*.  .XVIII. 


OUT   OP   WHAT   FUND 


by  sale  or  raor^ge,  to  raise  so  much  money  as  diould  h%fuUj/ 
sufficieDt  to  pay  all  his  just  debts,  and  then  gave  a  silver 
tobacco*box  to  A.  B.,  and  gave  all  the  residue  of  bis  personal 
estate  to  his  wife,  and  made  her  executrix ;  and  Lord  North- 
ington  ordered  the  personal  estate  to  be  first  applied  (s). 


Rendme  qfper' 

muff  be  exempt' 
ed  fnmdebte 
hif  mplieaUom, 
at  weU  4M 

fumi. 


Comrt  not  to 
inquire  into 
ttmomnt  of  per- 
eonal  eatate^ 
whether  mtf- 
JUieni  or  not 
to  pay  teetator^s 
debts. 


E^eet  ^word 
**  fully/' 


Tmt9t9T  could 
moiintend  to 
frrferm(f9to 

dieinherieon  t^ 
ohildren. 


(S).  The  ease  of  Stephensou  v.  Heatheotey  aa  recently  reported  by  Mr.  Eden, 
•apports  a  position  widely  different  from  that  deduced  from  it  in  the  text. 
The  distinction  between  a  bequest  of  the  personal  estate,  and  a  bequest  of 
the  residue,  where  such  residue  comprehends  the  bulk  of  the  personal  pro- 
perty, was  denied  to  be  law,  and  it  was  incidentally  held,  that  a  bequest  of 
the  residue  of  personal  estate,  might,  as  such,  be  exempted  from  the  pay- 
ment of  debts  by  implication,  as  well  as  a  bequest  of  the  entirety  of  that 
fund.    It  appears  by  the  above  report  of  this  case  (1  Eden,  S8  and  43.  &  C. 
1  Meriv.  tS4,  cited, in  addition  to  circumstances  mentioned  in  the  text),  that 
the  testator  left  a  personal  estate  of  the  value  of  700/.,  and  was  indebted  on 
mortgage  about  1500/.  besides  other  debts.    One  question  was,  whether  the 
persomd  estate  should  be  exonerated  from  the  payment  of  debts  and  fri- 
neral  expcnces  ?    Lord  Nortbington  said,  the  rufinc  principle  in  the  con- 
striictiou  of  wills  was,  that  the  cour^  was  bound  to  find  onl  the  intention  of 
the  testator,  if  It  were  possible  so  to  do,  however  inartiiicially  the  will  might 
be  expressed.    But  this  intention  was  to  be  discovered  from  the  words  of 
the  wall  itself,  and  not  from  extrinsic  circumstances :  and  the  court  must 
proceed  upon  known  principles  and  established  rules,  not  on  loose  conjectu- 
ral interpretations,  or  by  considering  what  a  man  might  be  imagined  to  do 
in  the  testator's  circumstances.    Enquiries  into  the  amount  of  the  personal 
estate,  to  know  whether  it  were  or  were  not  sufficient  to  pay  the  testator's 
debts  were  immaterial,  because  such  enquiries  would  establish  a  rule,  that 
in  every  case  where  the  personal  estate  was  insufficient,  it  must  be  pre- 
sumed to  be  the  testator's  intention  to  charge  his  real  estate  with  the  pay- 
ment of  all  his  debts.    Besides,  the  personal  estate  was  vague  and  uncer- 
tain, and  subject  to  great  fluctuations  :  few  men  knew  what  would  be  the 
amoilnt  of  their  personal  estate.    In  tlie  present  case,  the  testator  having 
constituted  his  wife  trustee  of  his  real  estate  for  payment  of  his  debts,  ap- 
pointed her  also  to  be  his  executrix.    But  although  he  had  given  her  power 
to  sell  his  real  estate,  *'  folly  to  pay  and  satisfy  his  debts,"  this  was  no  more 
than  mailing  his  real  estate  auxiliary  to  his  personal,  and  not  to  be  applied  in 
the  first  place.    The  word  "  fully**  was  of  great  force  and  effect :  It  was  a 
word  of  reference,  and  shewed  that  the  devise  of  the  real  estate  was  in« 
tended  to  be  only  in  aid,  according  to  the  rules  of  law.    The  personal  estate 
was  to  be  first  applied,  unless  it  appeared  to  be  the  testator's  clear  intention 
to  exempt  it,  and   to  throw  the  debts  wholly. on  the  real  estate.    And 
Lord  Northington  agreed  with  the  determinations  in  the  cases  cited,  that 
there  was  no  need  of  express  words  in  a  will  to  exempt  the  personal  estate 
from  payment  of  debts,  if  the  intent  did  otherwise  appear  ;  but  he  could 
not  see  any  words  in  the  will  before  him  which  indicated  such  an  inteution. 
As  to  the  residuary  clause,  his  Lordship  looked  upon  the  gift  of  the  tobacco 
box  as  nothing.    An  argument  had  been  drawn  from  that,  and  the  gift  of 
the  rest  of  the  personal  estate  to  the  wife,  that  the  testator's  intention  waa 
to  make  the  land  tlie  f>rimary  fund ;  but  the'  personal  estate  might  be  gtTen 
by  the  word  **  residue^  as  well  as  by  words  expressing  **  all  Uie  personal 
estate."    Unfortunately  for  that  construction,  the  clause  did  not  end  at  the 
words  ^  for  ever,"  nor  did  it  go  on  to  say  (as  it  should  have  done  if  that  had 
been  the  intention)  '*  for  her  own  use  f  but  mstead  of  that  the  testator  added;^ 
**  whom  I  make  my  executrix,"  which  was  a  kind  of  legal  trust :  it  waa  a 
devise  to  her  as  executrix.    Another  thing  which  had  great  weight  with 
Lord  Northington  was,  that  the  testator's  principal  object  was  a  provialon 
for  his  children.    He  could  not  be  supposed  to  have  so  lar  preferred  his  wife 
to  his  children  as  to  have  given  her  the  whole  personal  estate,  free  from  the 
payment  of  debts,  and  to  have  thrown  the  entire  burthen  of  them  imon  the 
eiiiate  to  which  he  intended  his  children  should  become  entitled  an^  hia 
i»ife*8  decease.    And  the  event  of  his  leaving  no  children  was  not  to  be 
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Although  the  single  circuoiBlance  of  tbq  personal  estate  l>ebg  From  near  rt^ 
defised  to  the  wife  by  way  of  renduCf  seems  not  of  iteelf  to  ^J^S!^^^ 
be  sttfiident  to  exempt  it  from  exonerating  a  real  estate  devised  «ul  child,  pre^ 
for  payment  of.  debtSj  yet  the  circumstance  of  a  wife  or  child  wm  intewie/t^ 
being  concerned,  has  generally  induced  a  strong  bias  on  the  ^P«^''  "m»< 
side  of  such  a  construction  of  the  whole  will,  as  will  be  favour-  them, 
able  to  an  exemiMtioa  of  the  personal  fund ;  and  therefore  the  "^ 

Court  of  Chancery,  especially  of  late  years,  since  the  feudal . 
notioo  of  favouring  the  freeliolder  has  been  growing  weaker, 
and  yielded  to  the  more  rational  principle  of  complying  with 
the  intention  of  the  owner  of  both  funds,  has  laid  hold  of  slight  [  Q^g  i 
circumstances,  raising  minute  shades  of  distinction,  added  to 
the  presumption  furnished  by  that  of  the  legatee  standing  in  so 
favourable  a  relationship,  to  take  such  cases  out  of  the  general 
rule. 

The  case  of  Adams  va  Meytick  (ti)  furnishes  an  instance  of 
this  kind,  and  may  be  considered  as  the  leading  authority  on 
this  head. 

There  A.,  by  will,  gave  several  pecuniary  legacies,  and  after  Words  <<  do 
devised  lands  to  trustees  and  their  heirs,  in  trust,  that  they  did  d!btfoui^^ 
and  SHOULD  by  mortgage  or  sale  of  the  said  premises,  or  any  real estate^*^ 
part  thereof,  pay  and  satisfy  his  debts,  and  the  said  legacies  ^^  e^^^^i^ 
and  funeral  expences:  then  he  devised  all  his  goods,  chattels,  due  of  per- 
and  household-stuff,  in  such  a  house,  to  another;   and  then  towVe(T). 
went  on  in  these  words :  '^  Ml  the  rest  and  residue  of  my  per^ 
ional  estate,  I  ghe  and  devise  to  my  wife,  whom  I  make  sole 
executrix/'    Per  curiam,  the  residue  of  the  personal  estate     ' 
belongs  to  the  wife,  in  the  nature  of  a  specific  legacy,  exempt 

(«>  1  Eq.   Ca.  Abr.  271,    pi.  13.  of  fVaOcer  ▼•  Jackion^  infra,  875,  [et 

XS,  C.  t  Atk.  696.]   N.  B.  This  case  per  Lord  Alvanley,  "  Adams  v.  Mey- 

IS  said  by  Lord  Hardwicke,  [S  Atk.  riek^   is   a   very  weak  case,"    see 

626.]  to  be  a  weaker  case  than  that  postea,  p.  896.— *£d.J 


alone  attended  to.  Lord  Northineton  ^s  therefore  of  opinion,  that  there 
was  not  sofficient  in  the  present  will  to  exempt  the  personal  estate. 

The  teamed  author,  in  a  subsequent  note,  conceives  this  case  to  be  er- 
roneously determined  ;  see  postea,  860,  n.  (y).  By  the  above  report,  how<> 
ever,  it  is  clearly  referrible  to  substantial  grounds.  And  the  case  which  it 
opposes  was  acknowledged  by  Lord  Hardwicke  to  be  a  weak  authority. 
See  supra,  antboPs  n.  (it). 

(T)  The  argument  raised  on  the  words  <'  did  and  should"  is  certainly 
very  refined,  and  such  as  would  not,  it  is  conceived,  at  the  present  day,  be 
attended  to.  This  case,  and  that  of  Stephenson  v.  Heathcote,  supra,  858,  are 
at  variance.  The  learned  author,  by  his  note  (y)  in  the  next  page,  appears 
to  be  of  opinion,  that  this  case  is  entitled  to  preference ;  sed  vide  the  report 
of  Steplkenson  v.  Heatkcote,  as  supplied  by  Mr.  Eden,  and  furnished  in  the 
preceding  note* 
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[  66D  ]     from  debts,  legacies^  and  funeral  eipences;   for  tfaotigh  the 
personal  estate  is  the  natural  fund  for  them,  yet  here  he  has 
expressly  provided  another  for  that  purpose,  by  words  of  an 
imperative  signification,  ^^  that  the  trustees  do  and  shall/' (x) 
which  is  stronger  than  a  bare  charge  of  them  on  his  real  estate, 
and  might  be  intended  only  auxiliary  to  his  personal  estate, 
which  will,  without  words  of  exemption,  be  liable,  in  the  first 
place ;  and  though  the  words  *^  rest  and  residue  of  his  personal 
estateT  are  generally  understood  rest  and  residue  after  debts, 
legacies,  and  funerals,  yet,  here,  they  are  relative  to  the  hst 
antecedent  of  the  devise  of  his  goods,  chattels,  and  household-* 
stuff,  at  such  a  house,  and  pass  to  his  wife  as  a  specific  devise, 
in  the  same  manner  as  the  n^xi  preceding  devise  did  to  the  de^ 
visee  thereof,  and  are  to  be  understood  the  residue  of  what  he 
had  not  before  particularly  devised,  not  the  residue  after  debts 
paid(y). 
[  861  ]         If  the  personal  estate,  or  any  part  thereof,  be  given*  as  a 
Pertonale^aUy  specific  bequest,  the  heir  or  devisee  of  the  real  estate,  will  not 

or  any  jHoi.of  .         *  . 

ity  given  Off  a     be  entitled  to  be  exonerated  by  the  personal  estate  or  such  part 

2;;trft{;r.1;.  of  it  as  «  so  given. 

4merateTeaie9'      The  case  of  O'Neal  V.  Mead  furnishes  an  instance  of  this 

guge,a9between  kind,  in  respect  of  chattels  real  (z).    There,  A.  seised  in  fee  of 

a  real  estate,  which  he  had  mortgaged  for  500/.,  and  possessed 
of  a  leasehold,  devised  the  former  to  his  eldest  son  in  fee,  and 
gave  the  latter  to  his  wife,  and  then  died,  leaving  debts  which 
would  exhaust  all  his  personal  effects,  except  the  leasehold 
given  to  his  wife.  The  question  was,  whether,  there  being  (as 
usual)  a  covenant  to  pay  the  mortgage-monies,  the  leasehold 
premises,  devised  to  the  wife,  should  be  liable  to  discharge  the 
mortgage  i  And  the  Master  of  the  Rolls,  after  taking  time  to 
consider  of  it,  and  being  attended  with  precedents,  decreed, 
that  as  the  testator  had  charged  his  real  estate  by  this  mortgage, 
and,  on  the  other  hand,  specifically  bequeathed  the  leasehold 
to  his  wife,  the  heir  should  not  disappoint  her  legacy  by  laying 
the  mortgage  debt  upon  it,  as  he  might  have  done,  had  it  not 
been  specifically  devised ;  and  that,  though  the  mortgaged  pre- 


heir  and  legU" 
tie* 


I  862  ] 


(x)  Vide  supra,  Stephenwa  v.  Heath* 
evtty  which,  though  very  similar  to 
this  case,  is  decided  the  otlier  way. 

(y)  But  this  case  may  be  support- 
ed on  the  same  ground  as  the  case  of 
Bradnox  v.  Gratwick,  infra,  809,  viz, 
that  the  devise  of  the  specific  and 
residuary  legacy  is  in  the  same 
breath;  aad  which  principle,  atoo, 


seems  to  me  applicable  to  the  case 
of  Stephenson  v.  Heathcote^  which,  I 
take  it,  was  erroneously  determined. 
[See  antea,  of  this  edition,  p.  809.  in 
notis,  for  a  different  opinion. — EdJ] 
Et  vide  IVainwright  v.  JSendUnte$,  ai' 
reported,  2  Vem.  718.  [iS^.  C.  postea, 
885.— -Kd.] 
(I)  1  P.  Wms.  693. 
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ouNS  were  also  apeoifically  given  to  the  heir,  yet,  in  this  case, 
he  to  whom  they  were  thas  devised,  must  take  them  cum  onere, 
as  probably  they  were  intended  to  pass. 

Even  money  may  be  specifically  devised,  but  then  it  must  Moneif  may  be 
be  uoder  such  circumstances  of  locality,  and  in  such  a  situa-  ^^^^^ 
tion,  that  the  legatee  may  identify  it,  and  say  that  he  has  a 
right  to  that  i^ery  money  in  specie  (y);  for  it  is  of  the  essence 
of  a  specific  legacy,  strictly  speaking,  that,  by  the  assent  of 
the  executors,  the  property,  in  the  identical  thing,  iviil  imme- 
diately vest,  and  not  remain  fluctuating,  until  the  arrangement 
of  the  testator's  affairs;  for,  if  that  be  necessary^  it  is  not  a 
specific  legacy. 

Thus,  where  the  testatrix  devised  400/.  to  the  plaintiff  S.,  to  Be^qfAOOH. 
be  paid  to  him  out  of  500/.,  secured  by  a  statute,  &c.  by  C,  di^  on  a  Ha- 
and  made  tlie  defendant  B.  her  executor ;  on  a  bill  brought  by  ^*>  *c2)/^ 


{y)  As  for  instance,  tbe  bequest  of  a  sum  of  money  deposited  in  such  a 
chest,  or  In  such  a  person's  hands,  or  in  such  a  trunk  or  bag.  Lawion  ▼. 
StUekf  1  Atk.  508,  and  cases  there  cited,  by  Mr.  Sanders. 

{}])  The  difference  between  specific  and  pecuniary  legacies  consists  in  ^^fic  and 
this:— Pecuniary  legacies  must  abate  proportionably,  to  the  exhaustion  of  pfcuniar^  Ugu^ 
the  whole  legacy,  in  case  of  a  deficiency  of  assets^  to  pay  the  testator's  debts  cie»  dutta- 
and  general  legacies.  Whereas  specific  legacies  abate  only  inter  s«,  to  pay  guiihedm 
debts,  when  all  the  personal  estate,  not  specifically  bequeathed,  has  bieen 
administered ;  but,  on  the  contrary,  they  have  this  disadvantage,  that  if  the 
specific  funds  fail,  the  specific  legatee^  will  be  entitled  to  no  contribution 
mm  the  pecmdary  legatees,  nor  to  have  the  deficiency  made  up  out  of  tlie 
general  assets.  Sieeek  v.  TAorrui^ofi,  SVes.  561.  Aehton  v.  Ashion^ 
3  P.  Wma.  385.  If,  therefore,  stock  specifically  given  to  be  sold  by  the 
testator,  or  supposing  the  specific  legacy  to  consist  of  a  lease,  the  testator  be 
evicted,  or  of  goods,  and  Uiey,  be  consumed,  or  of  a  debt,  and  it  be  lost  by 
insolvency  of  £e  debtor,— in  all  these  cases  the  specific  legatee  will  not  be 
entitled  to  contribution  from  the  other  legatees  $  and  not  being  so  entitled  the 
coorts  say  he  shall  not  be  liable  to  contribute  towards  the  payment  of  their 
legacies  in  case  of  a  deficiency  of  the  funds  on  which  such  legacies  are 
charged.  Lamg  y.  Shorty  1  P.  Wms.  403.,  and  see  S  Black.  Com.  p.  51  f. 
On  ttis  account  there  is  a  leaning  agafnst  construing  a  legacy  to  be  specific, 
i£Ui»  V.  Walker,  Amb.  310 ;  and  see  fVebeter  v.  Haky  8  Ves.  413,  and  Sim* 
BMas  V.  Vatteneey  4  Bro.  C.  C.  349),  since,  contrary  to  the  probable  intention 
of  the  testator,  it  often  proves  a  hardship  npon  the  specific  legatee,  who  by 
an  alteration  of  a  part  of  the  property,  may  find  nothing  that  answers  the 
description ;  and  it  often  proves  hard  also  on  other  legatees  where  there 
happens  to  be  a  deficiency.  It  is  a  rule,  therefore,  that  no  legacy  is  to  be 
heU  specific  unless  clearly  so  intended ;  see  SUtley  v.P«rry,  7  Ves.  6tf  9.  Mi.' 
€kn.  V.  Parker 9  Amb.  568,  and  Aahbwmer  v.  M^Guiref  %  Bro.  C.  C.  108.  An* 
other  source  of  difficulty  is,  that  a  specific  legacy  vests  immediately  upon 
the  deadi  of  the  testator,  and,  nnlike  a  pecimiary  legacy,  carries  interest 
from  bis  death.  JBomagiofi  v.  Trtslram,  6  Ves.  345.  And  it  may  be  here 
•bserved,  that  the  court  determines  qpon  the  face  of  the  will,  whether  the 
Imcy  is  specific  or  pecuniary,  and  does  not,  it  seems,  look  into  the  account 
of  the  effects  to  see  whether  that  shall  be  turned  into  a  specific  legacy 
which  upon  the  face  of  the  will  ii  to  be  taken  as  pecnniary.  Innee  v.  JocAc- 
SSR,  4  Ves.  573.  Sed  vide  FwnerewiL  v.  PouUt,  1  Bro.  C.  C.  47S,  and  Page 
V.  LeapimgmeUj  18  Ves.  463.    To  authorize  a  departure  from  the  words  tff 

the  will,  it  is  not  enongh  to  doubt  whether  tliev  were  used  in  the  sense  _j 

which  they  properly  b^r,  but  the  court  ought  to  be  quite  satisfied  that  they  ^M 

wens  osed  in  a  different  sense,  and  ought  to  be  able  distinctly  to  say  what  |^H 
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S.  against  B.  for  payment  of  the  money  (a),  the  question  way, 

whether  this  Mas  a  specific  legacy  i    And  it  Was  held  so  to  be  ^ 

and  decreed  to  be  paid  to.  the  plaintiff. 

[  863  ]  So,  where  I.  S.  having  money  secured  to  him  by  bond,  in 

Saubtqwatof  ^^  names  of  A.  and  B.,  in  trust  for  himself,  devised  it;  the 

held  tfi  inut     court  held,  that  the  devise  of  this  sum  of  money  was  a  specific 

f^tut^^.      legacy  (6)  (w). 

« 

(a)  SmaUbone  v.  Brojcey  Swmb.  28^      sAaic,  1  Eq.  Ca.  Ab.  t98,  pi.  2.  [S.  C^ 
Fineb,  SOS.  on  other  points^  Pr.  Ch.  99.— £tf.] 

{b)  Lord  CaHUt9H  v.  Lord  Fan- 


i*i  ■        11      ■  11      II  ■^—^.——a^ 


tbe  sense  U  in  which  they  were  meant  to  be  nsed.  Ati,'Gen.  t.  Grote, 
S  Meriv.  32t*  With  respect  to  Fmmereau  v.  Pouiiz,  the  Master  of  the 
Rolls,  in  Att.'Gen,  v.  Grote,  observed,  that  Lord  Thurlow  was  struck  with 
Ihe  enorm^ns  disproportion  between  tbe  stock  the  testatrix  had,  and  what, 
by  tlie  construction  which  was  contended  for,  she  must  have  been  taken  to 
have  given  ;  the  latter  being  ten  times  as  much  as  the  former.  In  a  case 
precisely  the  same,  the  Master  of  the  Rolls  said  he  might  be  disposed  to 
*  follow  that  precedent,  although,  even  there,  it  was  not  without  great  dif- 

ficulty that  the  court  was  prevailed  upon  to  admit  the  extrinsic  evidence 
as  to  the  state  of  the  property  in  order  to  explain*the  intention  of  the  tes- 
tatrix, see  3  Meriv.  319. 
DiMinction  be^  (W)  A  distinction  has  been  taken  between  the  bequest  of  a  bond  or  otbe^ 
iween  bequest  of  security,  and  the  bequest  of  a  sum  of  money  due  on  a  bond  or  other  se- 
bmid  and  mo-  cnrity.  The  bequest  of  a  bond  has  always  been  held  to  be  a  specific  legacy, 
ney  due  on  bond,  But  Lord  Camden  appears  to  have  been  of  opinion,  that  if  a  sum  of  money 
exploded,  dne  on  a  bond  be  given  to  A.,  it  will  not  be  a  specific  legacy.    Attomey^ 

General  v.  Parkin,  Amb.  566.  Lord  Thurlow,  however,  thought  the  dis- 
tinction between  ''  I  bequeath  the  sum  of  6002.  dne  on  a  bend  m>m  A.  B.," 
and  **  I  bequeath  the  bond  from  A.  B.,"  too  slender  to  be  relied  on.  Aeh" 
burner  v.  M^Guire^  S  Bro.  C  C.  111.  In  Chaworih  v.  Beech,  4  Ves.  566,  tiie' 
Master  of  the  Rolls  observed,  that  Lord  Camden,  in  deciding  the  case  of  Att.^ 
Gen.  V.  Parkin,  proceeded  on  this  idea,  which  was  substantial,  that  the  tes- 
*  tator  did  not  mean  any  particular  mortgages,  bonds,  and  securities,  but  any 

mortgages,  bonds,  and  securities  that  he  mi^ht  happen  to  have;  if  so,  that 
was  sufficient  to  sustain  Att.'Gen,  v.  Parkin,  without  holding  that  Askbumer 
V.  M^Guire  had  overturned  it,  which  Lord  Thurlow  did  not  mean  to  do,- 
though  he  intimated  his  doubts.  But  A»hJmmer  v.  M*Gmr*  established  this, 
that  if  tbe  legacy  is  meant  to  consist  of  the  security,  it  is  specific ;  thoogh 
the  testator  begins  by  giving  the  sum  due  upon  it.  It  would  be  time  U^ 
spent,  his  Honour  said,  to  go  over  the  cases  commented  on  bv  Lord 
Thurlow.  He  should  therefore  only  fnrtlier  observe,  that  Lord  Thorlow 
mentioned  Castleton  v.  Fanghaw,  ubi  supra,  in  the  text,  in  which  the  legacy 
of  a  debt  was  held  as  much  specific  as  the  devise  of  a  farm.  If  that  case 
were  accurately  stated  (and  it  was  in  a  very  good  book,  and  also  in  Pr,  Ch. 
but  upon  another  point)  it  was  an  authority  perfectly  conclusive  upon  the 
subject,  and  fully  sufficient  to  warrant  Aohbumer  v.  M^Guire,  and  upon  » 
very  attentive  perusal  of  that  case,  the  Master  of  the  Rolls  declared  himself 
to  be  of  opinion,  that  it  was  pnt  upon  a  ground  that  could  not  be  mistaken, 
[namely,!  that  such  a  legacy,  unless  there  is  a  grmmd  for  considering  it  a 
legacy  of  money,  and  that  the  isecurity  is  referred  to  only  as-  the  most  con- 
venient mode  of  paying  it  out  of  the  assets,,  is  as  mnch  specific  as  a  legacy 
of  a  horse,  or  a  cow,  or  any  moveable  chattel  whatsoever.  Therefore,  apon 
the  authority  of  Ashbumer  v.  M*Guire,  with  all  the  inclination  he  felt  to 
support  the  legacv  in  the  case  before  him  as .  a  pecuniary  legacy,  his 
Sequeti  of  mo-  Honour  was  of  opmlon,  that  though  the  gift  was  of  money  due  on  a  note, 
ney  due  on  note,  yet  that  it  was  a  specific  legacy. -^-See  also  Fryer  v.  Morris,  9  Ves.  363, 
tpectfic,  where  the  legacy  was  of  money  due  on  a  note. '  Sir  W.  Grant's  observa- 

tions on  that  were  : — ^*  It  is  said  this  is  a  pecuniary  legacy  as  it  Is  a  bequest 
of  tbe  money  to  be  received,  but  that  is  the  ease  of  every  bequest  of  a 
debt ;"  et  vide  fnrtbes  Roberts  v.  Posocky  4  Ves.- 150.  Kirby  v.  rottefy  ibc 
74a.    CoUnum  v.  Coknum,  9  ib.  640.    Gillaume  v.  Adderly,  15  ib«  384 »  ami 
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Agab,  where  the  testator^  having  devised  3400/.  to  be  laid  S«  u  he^ett  rf 
out  by  his  executors  in  a  purchase  of  annuities,  in  tlie  Exche-  outiHExche- 
ijuer,  for  ninety-nine  years  term,  to  be  enjoyed  by  his  wife  for  «*^  <umuUie$, 
her  life,  she  releashig  her  dovceVf  and  after  her  decease  to  go 
icqually  to  his  two  daughters,  bequeathed  1000/.  a-piece  to  the 
latter,  and  died,  leaving  little  more  assets  than  would  pay  the 
3400/. ;  the  court  held,  that  the  legacy  of  3400/.  was  specific, 
for  it  must  be  taken  as  the  devise  of  an  annuity,  and  therefore 
was  a  specific  legacy  (c)  (x)« 

But  here  we. must  remark,  that  the  devise  of  the  personal  Beqiunt  tf  per- 
icstate  must  be  clear,  certain,  and  exactly  defined,  not  loose  alier  adnumU" 
and  equivocal,  or  it  will  not  operate  so  as  to  alter  the  ordinary  '^'*^V|^' 
course  of  applying  assets ;  an  infraction  upon  which  the  courts  wUhJeaiouBg. 
of  justice  view  with  a  jealous  eye,  and  never  permit  but  where  [  ^^  J 
the  intention  of  the  testator  (who  had  an  absolute  power  over 

(c)  Bwrridge  v.  Bradyl^  1  P.  Wins.  127.  Swinb.  21.  Sed  vide  infra,  865,  thb 
case  explained. 


JeUm  ▼.  Adem^  1  Meriv.  178.  From  tbe  whole  we  may  conclade  that 
ihe  above  distinclion  is  now  exploded,  and  that  the  bequest  of  money  due 
on  a  certain  bond  or  mortgage  is  as  ninch  specific  as  a  bequest  of  the  bond 
or  mortgage  itself. 

It  may  not  be  without  its  use  to  add,  that  le^cies  of  stock  in  the  public   Betiuest  ^ 
funds  are  usually  considered  as  general  legacies,  and  not  specific,  unless   stocky  a  specifc 
there  is  any  thing  in  the  will  to  shew  that  the  testator  intended  to  confine  it   legacy,  whem. 
to  the  stock  he  had  at  the  time  of  his  death.     Acehfn  v.  fVard,  1  Ves.  425. 
Fwrm  V.  SmipUny  1  Atk.  414.    A  gift,  therefore,  of  *'  lOOOZ.  out  of  reduced 
Bank  Annuities"  has  been  held  to  be  a  pecuniary  legacy,  Kirlnf  v.  Potter , 
ubi  supra ;  but  see  Lord  Eldon's  expression  in  regard  to  this  case,  in  Deane 
V.  Teat,  9  Ves.  154.    In  like  manner,  where  there  was  a  legacy  of  stock  in 
the  4  per  eemt,  consols,  a  legacy  to  the  same  persons  of  ^*  an  additional  sum 
of  2000f.  more  to  be  paid  out  of  tbe  4  per  cents,"  was  held  to  be  a  pecuniary 
legacy,  Deane  v.  TUti  and  see  Petereburgk  v.  Mortlockey  1  Bro.  C,  C.  565, 
ai^  even  a  bequest  oi  **  12,0002.  of  my  funded  property  to  be  transferred, 
&c."  was  held  to  be  a  pecuniary,  and  not  a  specinc  lega(^.  Lambert  v.  Lam-' 
herty  11  Ves.  607.    And  if  Bank  Annuities  are  directed  by  will  to  be  pur* 
ehased  out  of  personal  estate,  the  bequest  will  be  considered  as  a  pecuniary 
lecacT.    GibbinM  v.  HUUy  1  Dick.  324.    But  it  should  be  remembered  that 
it  hath  also  been  held,  that  a  legacy  of  "  lOOZ.  long  annuities  stock,"  or  of 
•*  my  stock,"  or  "  in  my  stock,^or  **  part  of  my  stock/'  is  a  specific  legacy. 
Attemey-Gemeral  v.  Gnfte,  nbi  supra.    Sibley  v.  Perry y  7  Ves.  522.    Mhton 
▼.  Aektony  Ca.  Temp.  Talb.  152 ;  sed  vide  IVtlaon  v.  Brownamithy  9  Ves.  180. 

(X)  Lord  Cowper's  words  were :— >^^  Tbe  34001.  shaU  have  the  preference,   Senteet  ef  mo- 
and  if  there  be  not  assets  enough  to  pay  the  other  legacies,  thev  must  be  lost.   ^^  ^^  ^  {^io! 
It  is  of  some  weight  that  these  annuities  are  to  go  to  the  children  after  the   ^  jn  la»iAe  or 
wife's  death,  but  especially  as  the  wife  is  a  purchaser  of  the  annuities  for   ^^  anxnUieiy 
her  life,  by  her  releasing  her  dower  ;  and  money  ordered  by  will,  or  articled  |,^  ^  epeMe 
'  to  be  laid  out  in  an  annuity,  or  in  lands,  is  in  eouity  looked  upon  as  an  an*   legaey^ 
Baity  or  land,  and,  conseauently,  to  be  taken  for  a  specific  devise ;  it  is 
therefore  to  be  preferred  before  a  pecuniary  legacy/'^His  Lordship's 
•pinion  in  this  latter  particular,  has  since  been   over-ruled,  and  it  now 
appears  to  be  settled,  that  bequests  of  money  to  be  invested  in  the  purchase 
of  lands  or  annnitiea  are  general  legacies,  and  must  therefore  abate  with 
pecuniary  legates.     See  Hinton  v.  Pinke,  postea,  p.  864,  and  Huine  ▼• 
EdwardMy  3  Atk.  693. 
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BequcBt  qfiw 
ney  to  be  laid 
out  in  land,  a 
general^  not  a 
9pec^  legacy 


I  865  ] 


his  property)  to  appropriate  it  otherwise  is  clearly  expressed,' 
or  necessarily  implied. 

Theref ore  ((f %  when  the  testatrix  bequeathed  several  pecu- 
niary legacies,  and,  amongst  others,  gave  1500/.  to  her  eldest 
son,  in  trust,  to  lay  it  out  in  the  purchase  of  land  in  fee,  and 
to  grant  a  rent-charge  of  50L  per   annum  thereout,  to  his 
daughter,  the  plaintiff,  M.,  the  wife  of  H.,  for  her  separate  use ; 
but  that,  if  her  eldest  son  should  refuse  or  neglect  to  lay  out 
1500/.  in  a  purchase,  and  to  grant  this  rent-charge,  then  he 
should  have  but  500/.  of  the  money,  and  the  remaining  1000/. 
should  be  laid  out,  as  far  as  it  would  go,  in  the  purchase  of  an 
annuity,  for  the  separate  use  of  the  daughter :    The  question 
was,  whether  the  1500/.  was  a  spedfic  legacy  i   And,  on  the 
part  of  the  plaintiff,  it  was  insisted  that  it  was ;  because  it  was 
ordered  to  be  laid  out  in  land,   and  consequently,  was  to  be 
taken  as  a  devise  of  land,   by  which  means  it  was  become  a 
specific  devise.     But  Lord  Parker  held  otherwise ;  for,  admit- 
ting the  1500/.  legacy  should  be  taken  as  land,  the  question 
would  be,  what  the  legacy  was,  or  how  much  should  be  laid 
out  in  land  i    The  legatee  of  the  1500/.  could  not  say  that  she 
had  a  right  in  specie*    Was  it  possible,  supposing  there  had 
been,  in  the  present  case,   140/.  of  the  testator's  money  laid 
upon  the  table,  the  legatee  could  say,  that  she  had  a  right  to 
this  money  in  specie  i     If  not,  then  it  was  no  specific  legacy. 
But^  his  Lordship  observed,  the  will  saying,  that,  in  case  of 
the  son  refusing  or  neglecting  to  make  this  purchase,  then  he 
was  to  have  but  500/.  of  the  1 500/.  legacy,  and  the  daughter 
the  remaining  1000/. ;  therefore,  he  took  the  daughter  to  be  a 
general  legatee  for  1000/. 
horde  Maedea-      Lord  Parker  (afterwards  Lord  Macclesfield)  in    the  last 
•^f^J^  j^^'  case,  said,  that  though  he  could  not  come  into  the  opinion  of 
vatione  on  Lord  Lord  Cowper,  in  the  case  of  Burridge  v.  Bradyl  (e),  yet,  if  it 
tHneTn'sw'     ^'^^^  insisted  upon,  he  had  such  a  regard  for  the  precedent,  as 
ridge  Y.Bndyl.  cited,  that  he  would  see  the  decretal  order ;  but  this  was  not 

urged.  But  Lord  Hardwicke,  in  delivering  his  judgment  in 
the  case  of  Blower  v.  Morret  (f),  explains  the  reason  of  this 
seeming  difference  of  opinion  between  Lord  Maccles6eld  and 
Lord  Cowper,  on  the  case  of  Burridge  v.  Bradyl,  and  con- 
firms the  law  to  be  as  was  held  by  Lord  Cowper  in  that  case. 
His  Lordship  observed,  tliat  the  reason  Lord  Maccle8fie1d"was 
not  satisfied  with  that  case,  when  cited  in  the  case  of  liinion  v. 


[  866  ] 


(rf)  Hinttm  v.  Pinke^    1  P.  Wnw. 
5S9.    S.  C.  Swinb.  29. 


(e)  Supra,  86^5. 
(/)  «  Ves.  420.  42«. 
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Pinke,  w^s,  because,  according  to  the  book,  there  was  a  wrong 
state  of  it ;  namely,  barely  as  though  it  were  a  gift  of  money 
to  be  laid  out  in  land,  without  stating  the  circumstance,  tliat  it 
was  given  to  purchase  an  annuity  for  the  wife,  she  releasing  her 
dower f  which  was  the  true  foundation  of  that  .determination; 
for,  bis  Lordship  said,  he  laid  no  weight  on  what  was  mentioned 
besides  by  Lord  Cowper  as  of  some  weight,  namely,  that  the 
annuities  were  to  go  to  the  children  after  the  wife's  death,  for 
that  was  only  as  to  hardship ;  nor  that  it  was  directed  to  be  laid 
out  in  land,  which  would  not  vary  the  case,  for  it  would  be  still 
a  pecuniary  legacy,  and  must  then  abate  in  proportion.  The 
strong  ground  was,  that  it  was  a  purchase  of  the  widow's  dower, 
by  giving  her  a  sum  of  money  in  lieu  and  satisfactioo  of  and 
upon  her  releasing  it ;  and  the  wife  might  lay  hold  of  tha^  if  she 
would.     It  was  the  same  as  if  the  testator  had  said,  <^  I  give  A. 

ft 

500/.  on  consideration  that  he  conveys  such  an  estate  to  my  de- 
visee or  trustee." — A.  has  then  an  option  to  say,  that  is  a       [  867  ] 
contract,  he  closes  therewith,  and  will  make  it  absolute,  and 
will  part  with   that  estate  for  that  money,  and  then  he  .will 
not  be  bound  to  abate  in  proportion  with  other  legatees. 

And,  if  ever  a  residue  of  personalty  should  be  so  devised  as  Residiu  speeifi- 
to  partake  of  the  nature  of  a  specific  bequest,  that  will  also  be  ^\^^^^ 
exempt  from  exonerating  the  real  estate.  from  dehu  if 

Accordingly,  it  is  said  to  have  been  argued  by  the  counsel  at  charged  there' 
the  bar,  and  not  denied  by  the  Court  (g),  that,  if  the  testator's  »»*A(t). 
lands  were  subjected  to  his  debts,  and  all  the  rest  and  residue 
of  bis  personal  estate  were  given  to  a  Stranger,  without  any  al^ 
Imon  to  debts,  and  the  executorship  bequeathed  to  the  testator's 
tn/e,  or  any  other  person ;   there,  the  residuary  legatee  would 
be  entitled  to  have  the  residue  and  surplus,  so  devised  to  him, 
exonerated  and  discharged  of  the  debts ;  and,  in  such  case,  the 
real  estate,  expressly  charged,  or  devised  to  be  sold,  would,  in 
the  first  place,  be  wholly  applied  to  the  purpose,  and  the  per- 
sonal estate  would  only  come  in  aid  of  the  real  so  devised  to 
be  sold,  to  supply  what  the  real  estate  fell  short  to  make  up      [  868  ][ 
the  debts :  for  such  bequest  would  operate  in  the  nature  of  a 
specific  bequest  of  such  residue. 

And,  in  these  cases,  too  much  attention  cannot  be  given  to  Mode  </  he- 
the  mode  in  which  the  personal  estate  is  disposed  of,  in  respect  JJJ[^^2at«*^ 

ehoM  be  nU 
(g)  Gilb.  Eq.  Rep.  72,  73,  [et  vide  postea,  883.— £d.]  tended  to. 

'^^"^^—^^^^-■^—^ — * ■  ■      .  ■■  -- 

.    (Y)  The  latest  cue  on  tliis  head  is  M^Leland  v.  Shaw^  t  Sch.  &  Lef.  514, 
introduced  in  the  first  section  of  the  nott  to  p.  90vt,  infra. 
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PenanaUy 
viewed  as  an 
Mitre  tlUngf 
emd  given  m 
p^trtsy  retidue 
'P^ficy  tu  wen 
eu  parts. 
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Divise  for  pay* 
ment  <tf  debts, 
if  personal  eS' 
iate  deficUmty 
rents  to  be  up* 
pliedj  residue 
to  wife,  held 
exempt  from 
debts. 


[870] 


of  the  general  disposition  thereof;  the  relation  between  the 
particular  and  residuary  clauses ;  the  connection  between  the 
testator  and  his  legatees ;  the  object  of  the  testator  in  gi^ng 
his  legacies ;  and  other  minute  circumstances,  which  persons 
in  the  habit  of  inspecting  wills  of  this  kind  will  readily  per- 
ceive ;  as  trivial  circumstances  frequently  implicate  important 
facts,  and  furnish  decisive  evidence  of  a  testator's  intention  to 
give  the  personal  estate  exempt  or  not  exempt  from  his  debts. 

For  instance,  if  a  testator  appears  to  have  viewed  his  per- 
sonal estate  as  an  entire  thing,  and  to  have  contemplated  a 
positive  and  express  disposition  of  the  whole,  and  to  have 
deliberated  to  what  extent  it  should  be  chained,  his  disposition 
will  be  considered  as  in  the  nature  of  a  specific  bequest  of  an 
entirety,  though  given  in  several  distinct  parts ;  and  therefore 
the  several  parts  tviih  the  residue^  in  compliance  with  his  in- 
tention, will  be  construed  to  make  up  the  whole  ;  and  conse* 
quently  the  residuary,  or  sweeping  clause,  will  not  be  taken  in 
its  ordinary  sense,  as  the  residue  after  payment  of  debts,  but 
in  a  peculiar  sense  referrible  to  the  preceding  disposition,  and 
involving  all  that  is  left,  after  taking  out  what  has  already  been 
given.  f 

The  case  of  the  Attorney-General  v.  Barkham,  cited  in  the 
case  of  Stapleton  v.  Colville,  furnishes  an  instance  of  this 
kind  (A).  There  the  testator  devised  in  the  folbwing  words  : 
**  For  the  just  and  true  performance  of  this  my  last  will,  and 
for  the  payment  of  all  my  debts,  I  give  and  devise  all  my  real 
estate ;  and  as  to  the  personal  estate,  which  at  the  time  of  mj 
death  I  shall  be  possessed  of  and  entitled  unto,  I  give  the  same 
unto  my  executor  and  executrix  herein  named,  to  defray  my 
funeral  chaiges  and  expences ;  and,  if  my  personal  estate  shall 
fall  short  to  discharge  the  same,  then  the  remainder  to  be  paid 
by  my  executors  out  of  the  first  rents  and  profits  of  my  real 
estate,  as  they  shall  become  due  after  my  decease,  until  payment 
be  made  of  all  my  legacies,  debts,  and  funeral  expences,  as 
aforesaid ;  and,  if  there  be  any  surplus  of  my  personal  estate, 
that  then  my  executor  pay  the  same  to  my  dear  and  loving 
wife;"  and  it  was  decreed,  that  the  personal  estate  should  go 
to  the  wife,  discharged  from  payment  of  debts.  The  ground 
of  which  decision  was  by  Lord  Talbot  said  to  have  been,  for 
that  the  testator  had  laid  the  charge  upon  the  real  estate,  and 
then,  taking  up  his  personal  estate,  mentioned  particular  things 


(h)  Ca.  Temp.  Talb.  «06.  £t  vide  Adams  v.  Meyrick,  supra,  859. 
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which  be  charged  it  with,  from  wfaeoce  it  was  concluded  that 
tbe  surplus  there  meant,  must  be  the  surfdus  after  the  parti- 
cular charges  there  specified. 

It  seems  that  upon  the  same  principle  (t),  if  a  man  were  to   DeffUe  of  estate 
devise  bis  real  estates  in  trust  for,  and  charged  with,  the  pay-  and  charged 
meat  of  his  debts,  legacies,  and  fiineral  expences,  remainder  ^iif^debtt.  Be' 
in  trust  for  A.  B*  in  tail,  remainder  ove^ ;  and  then  to  devise  of  personalty 
part  of  his  personal  estate  to  go  along  with  his  real  as  heir-  ^Jt^eM!Tio 
lo(mis{U)\  and  afterwards  devised  all  the  rest  and  residue,  of  A,  who u not 
bis  goods,  clothes,  and  personal  estate,  not  before  bequeathed,   ^ju^  exempt. 
toA.  B.,  and  made  his  trustees  executors,  that  A.  B.  would       [^71] 
take  the  residue  discharged  from  the  debts  ;  for,  in  such  case, 
upon  strict  gtannoatical  construction,  rest  and  residue  not  before 
bequeathed,  is  properly  referrible  to  the  bequest  which  pre- 
cedesy  and  then  the  residue  being  given  to  a  person  not  pro- 
perly affected  with  debts  and  legacies,  there  appears  to  be  no 
reason  to  charge  him  therewith,  by  inference  that  it  is  to  be, 
ofitr  debts  and  legacies  paid. 

Any  other  circumstances,  evincing  that  the  testator  meant  1K> 
sbift  the  burden  .of  his  debts  from  the  personal  to  the  real 
estate,  will  produce  that  effect. 

Thus,  where  A.  gave  several  specific  parts  of  his  personal  Divue  of  part 
estate,  and  then  gave  part  of  his  real  estate  in  strict  settle-  tiement-^/  re- 
mefU(/),  and  devised  the  remainder  of  his  real  estate  to  trus-  fiduejordehtsy 

yntn  dectareL" 

tees  in  trust,  to  sell  for  the  payment  of  debts,  and  in  case  that  tiim  that  latter 

should  not   be  sufficient  to  discharge  the  debts,  he  charged  the  f^^J^g{^l' 

deBciency  on  the  devised  real  estates,  and  then  gave  the  residue  applied^  an  ex- 

of  his  personal  estate,  not  before  bequeathed,  to  his  wife ;  the  Jowottf!     ^'^' 
court  held,  that  she  took  it  wholly  exempt  from  the  debts.      r  372  ] 
Tbe  ground  of  which  determination  must  have  been,  that  the 
charge  of  the  deficiency  on  the  devised  real  estates  Was  demon- 
stration that  the  testator  meant,  that  the  personal  estate  should 
be  exempted  from  the  debts. 

Again  (m),  where  W.  by  will  devised  lands  to  trustees,  to  be  Devise  in  trust 

add  for  payment  of  his  debts  and  legacies,  and  devised  all  the  J^ebts»  "segvieH 

residue  of  his  personal  estate  to  hisviife,  and  ^ve  her  also  of  residue  qf 

*^  '  ^  personalty  to   . 

wife,  find  6001. 

(i)  Vide  DMman  v.  Smith,  supra,  in  tbenpte  to  p..  90S,  postea.  Tower   to  her  also,  out 

846.  ▼.  Rousy  18  Ves.  137,  and  Bootle  v*    0/  produce  of 

(it)  Pre.  Ch.  453.    GUb.  Eq.  Rep.  B^del/,  infra,  903.— Ed:]  sale.   Personal 

ISS,  where  this  proposition  is  coun-         (/)  Andertgn  v.   Cook,  4th  June,  fund  exempt* 

teumced.    [See  atso   fVainwright  ▼.  1775,  cited  i  Bro.  C.  C.  456. 
BendlomeSf  postea,  8S3,  for  a  case         (m)  fVaisey.  fVhitJUldy  2  Eq.  Ca. 

P^ectly  parallel;  and  for  other  c^ses  Abr.  374,  pi.  22.  8  Vin.  Abr.  S37>  x 

^*here  heir-looms  have  been  demised;  pi.  19.  v 

<(e  Brydges   v.  Phillips,  introduced 

VOL.  II.  R 
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GOO/.  <mt  of  the  money  to  be  raised  by  side  of  the  trust  estate, 
and  made  ber  executrix ;  on  a  bill  for  an  account  of  the  per- 
sonal estate,  and  to  have  that  applied  in  the  first  place.  Lord 
Harcourty  Chancellor,  observed,  that  here  was  not  only  a  de- 
vise over  of  the  residue  of  his  personal  estate  to  his  executrix, 
but  that  he  gave  her  father  the  sum  of  600/.  out  of  the  real 
estate,  so  that  he  did  not  think  the  residue  of  the  personal 
estate  sufficient  for  her;  which  Aimnhed  the  strongest  presump- 
tion imaginable  of  the  intent  of  the  testator,  that  his  wife  should 
have  the  residue  of  his  personal  estate,  and  on  this  ground 
dismissed  the  bill  quo  ad  an  account  of  the  personal  estaite. 
[  875  ]         Again  (it),  where  one  seised  of  divers  real  estates,  and  also 
dmi'%^v^   possessed  of  a  personal  estate,  devised  that  all  his  estate  in  L^ 
mmI  ettau  tuot  or  a  sufficient  part  thereof,  should  be  sold  as  soon  as  his  exe- 
^TecewuMx   <^utrix  conveniently  could  for  the  paymeint  of  his  lawful  debts, 
held  a  MpecijU:    ^ud  the  legacies  thereafter  mentioned,  and  the  expenoe  of  his 

legaof,  md  in-    i.i«_,  t^  .  i.i_  r 

appUetAU  tQ     funeral,  olc.  be  gave  to  £.  one  anuuity  or  yearly  rent-charge  of 

*^''w  ""    ^^'-^  *^  ^  ^^^  ^"^  ^'  *''  **"  ^•^^  °^*  thereafter  otherwise 
ekargidthin^    disposed  of,  in  the  county  of  N*,  to  be  paid  her  half-yearly; 

and  then,  after  giving  several  legacies,  lasdy,  he  appointed  the 
above-mentioned  E*  and  B.  joint  executrixes  of  his  wiik 
Jfterwards,  and  at  a  future  time,  the  testator  added  these 
words  to  his  will :  *^  And  1  give  and  devise  to  them  f((he  exe- 
cutrixes) all  my  personal  estate  not  hereinbefore  devised/*  and 
then  he  executed  the  will  over  again.  The  principa^  question 
•  was,  whether  the  personal  estate  ought,  in  favour  of  the  heir 
at  law^  to  be  applied  in  exoneration  of  the  real  estate  ?  And 
^rd  Hardwicke  was  of  opinion  that  it  Ought  not,  for  that 
there  was  a  manifest  plain  intention  to  give  the  personal  estate 
as  a  specific  legacy  to  his  executrixes,  and  to  exempt  it  from 
his  debts;  because,  after  giving  several  specific  l^acies,  he 
[  874  ]  said,  *'  Lastly,  I  appoint  the  above-mentioned  £•  and  B.  jobt 
executrixes  of  this  my  will.^  If  the  testator  had  rested  there, 
it  was  only  making  them  executrixes,  and  the  personal  estate 
would  have  been  applicable  to  exonerate  the  real  estate ;  but 
the  testator  some  time  afterwards  added  the  words,  ^'  and  I  give 
and  devise  to  them  all  my  personal  estate,  not  herein  before  by 
me  devised,"  and  in  a  formal  manner  re-executed  liis  wilL 
Hiis,  bis  Xiordsbip  said,  was  an  extremely  strong  circumstance 

(n)  WaVk^  ▼.  Jaekaomf  t  Atk.  6f 4.      obsenred  upon  by  the  Master  of  the 
[^.  C.  1  Serj.  Wils.  24.    Banb.  302^      Rolli.— /i:i{. j 
imd  ipfra^  897,  wbere  it  is  cited  and 
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to  shew  the  intention  of  the  testator,  and  indeed  insumiouitt- 
able(z). 

So,  where  the  devise  of  the  residue  of  tlie  testator's  effects 
was  made  in  the  same  sentence  with  a  devise  of  specific  lega- 
cies to  the  residttary  legatee,  this  was  considered  by  Sir  Joseph 
Jekjll  as  a  case  of  exemption. 

In  the  case  alluded  to(o),  one  charged  his  lands  with  the 
jnyment  of  his  debts,  and  gave  some  specific  legacies,  together 
with  the  rest  of  his  personal  estate,  to  his  brother ;  in  which 
case,  forasmuch  as  the  specific  legacies  would  be  exempt  from 
the  debts,  as  betwixt  the  devisee  of  tt^e  land  and  the  apecific 
legatee,  so  the  court  declared  they  could  not  sever  the  specific 
legacies  from  the  rest  of  the  personal  estate ;  and  smce  the 
testator  equally  intended  that  the  residuary  legatee  should  have 
the  rest  of  his  personal  estate,  as  the  specific  legacies,  there- 
fore all  the  personal  estate  was  held  to  be  exempt  from  the 
debts. 

And  where  the  real  estate  was  not  only  chaiged  with  debts, 
but  an  actual  power  was  given  to  the  executor  by  mortgage  or 
otherwise,  to  raise  such  a  sum  as  would  be  adequate  to  defray 
them.  Lord  Talbot  was  of  opinion  this  circumstance  clearly 
manifested  an  intent  to  incumber  the  real  fund  with  the  debts. 

Thus(p),  where  one  by  will  devised  his  lands  to  his  wife  for 


Specific  legacy 
and  residue  be- 
qUeathed  in  one 
tentence  to 
eamejegaiee  a 
case  of  exemp* 
tion, ' 


[875] 


(•)  Bradnox  ▼.  Uraiwiek^  SOth  Nov. 
17ft,  at  the  Rolls,  cited  3  P.  Wms. 
515. 

M  SiafUtom  v.  CoMlUy  Ca.  temp. 
1w.  foi.  £t  Tide  Hale  v.  Brooker, 
OUb.  Eq.  Rep.  72, 73»  a  case  prior 
la  tinie,  whereio  a  similar  qoestion 
vose  oa  Sir  Matthew  HaleS  will, 
wherein  a  like  circmnstance  appears, 
vis.  a  power  to  lease  lands  for  pay- 


0 

ment  of  debts ;  and  it  seems  from 
Lord  Hardwicke's  citing  this  case  as 
an  authority  in  that  of  Walker  v.  Jack- 
SON,  that  it  received  a  similar  adjudi- 
cation. Vide  2  Atk.  696^  [and  for 
the  case  of  Hale  v.  Brooker^  snpra, 
8tS,  et  vide  what  Iiord  Alvanley 
says  of  the  principal  case,  postea, 
896.— £d.] 


Estate  charged 
with  debts,  with 
power  for  wife 
to  sell  and  pay 
same,  devise  to 
N.  he  taking 
tuanef  ^e»    Be* 
tfuest  of  per* 
sondUy  to  wife 
{exeeiirix), 
LdUterfiaid  ex* 
empt. 


(Z)  The  obsenration  made  on  this  by  Lord  Thnrlow,  in  the  case  of  The   Lord  Hard- 
Buke  qf  Ancatter  y.  Mayer  (MS.  cited  by  Lord  Eldon,  1  Meriv.  2tf5)  was,  wickers  reason^ 
that  the  very  circumstance  here  laid  hold  of  to  shew  that  tlie  personal   ing  in  dboce 
estate  was  to  be  exempt,  was  a  circumstance  on  which  other  judges  pre-   case  pronounced 
siding  in  the   Court  of  Chancery  had  relied,  as  affording  tiie  contrary  con-   vnsoundby  Lard 
dasion.    Lord  Thnrlow  said,  that  Lord  Hardwicke's  reasoning  on  this  point   Thurlow. 
was  Hr  from  being  sound  reasoning;  and  referred  to  Stephenson  ▼.  HeatheotCy 
cited  1  Bro.  458, 466,  observing,  that  he  entirely  concurred  with  the  principle 
there  laid  down,  viz.  that  the  gift  of  personal  estate  to  one  who  is  appointed 
ekecutor,  is  not  to  be  considered  as  a  legacy  exempt  from  the  payment  of 
debts;  and  then  added  that  there  were  twenty  instances  where  the  circura- 
•lance  of  giving  to  the  executors  had  been  turned  to  a  purpose  directly 
contrary  to  the  use  which  Lord  Hardwicke  made  of  it  in  Walker  v.  Jackson, 
For  this  reason,  Lord  Thurlow  concluded  that  the  notion  of  deciding  by 
precedent  in  questions  of  this  nature  must  be  abandoned ;  and  that  the 
court  must,  in  every  such  case,  abide  by  the  clear  intention ;— which,  indeed, 
sU  judges  affected  to  go  upon,  but  seldom  agreed  on  the  principle!  to  be 
applied  in  collecting  it. 

B  2 


1 


/ 1 


820  CAP.  xvin.  OUT  of  what  fund 

life,  chargeable  with  the  payment  of  two  annuities  for  the 
lives  of  the  annuitantSi  and  likewise  with  a  legacy  of  1000/., 
and  gave  her  a  power  to  raise^  by  mortgage  or  sale  of  any  part 

[  876  ]  of  the  inheritance,  such  a  sum  as  would  be  sufficient  to  dis- 
chai^e  the  debts  he  should  owe  at  the  time  of  his  death;  and 
then  reciting  the  great  satisfaction  he  had  of  his  estates  having 
continued  so  long  in  his  name  and  family,  and  the  great  desire 
he  had  to  perpetuate,  as  far  as  he  could,  his  name  and  estate, 
he  devised  all  his  real  estate  (after  his  wife's  death)  to  his 
nephew  for  life,  remainder  over  to  his  first  and  other  sons  in 
tail,  upon  condition  of  their  taking  and  using  his  name  and 
arms  for  ever;  and,  in  the  close  of  his  will,  gave  all  \m  goods, 
chattels,  and  personal  estate  to  his  wife,  and  made  her  sole 
executrix.  The  question  was,  whether  the  wife  should  take 
the  personal  estate  exempt  and  discharged  from  the  payment 
of  debts,  or  whether  the  personal  estate  should  not,  according 
to  the  general  rule,  be  first  applied?  It  was  decreed  at  the 
Rolls,  that  the  charge  should  be  entirely  upon  the  real  estate, 
and  that  the  wife  should  have  the  personal  estate  to  her  own 
use  ;  and  tiiat  decree  was  afiSrmed  by  Lord  Talbot,  ChanceUor, 
on  the  ground,  that  upon  the  whole  frame  of  the  ^ill,  such 
appeared  to  be  clearly  the  testator's  intent.  And  his  Lordship 
relied  upon  the  circumstances  following,  viz.  that  after  the  gift 
of  the  annuity  and  legacies  wherewith  the  testator  had  charged 

[  877  J  his  real  estate,  he  gave  his  real  estate  to  his  wife  for  life;  and 
although  it  did  not  necessarily  follow,  that  the  coupling  the 
annuities  and  legacies  together,  shewed  he  intended  both  to  be 
payable  out  of  one  and  the  same  fund  (the  personal  estate  being 
the  proper  fund  for  debts,  though  no  provision  had  been  made  by 
•  the  testator,  but  the  annuities  having  no  fund  to  answer  them, 
except  what  was  particularly  provided  for  .them),  yet  that  must 
have  some  weight  {pp) ;  but  then  iiame  the  power  given  to  the 
wife,  which  seemed  to  him  very  clearly  to  manifest  this  intent 
that  she  should  take  what  he  had  given  to  her  by  bis  will  to 
her  Oivn  use ;  for,  his  intent  being  to  carry  down  and  perpe* 
tuate  his  estate  in  his  name  and  family,  could  it  be  supposed, 
that  after  having  given  his  wife  the  whole  power  over  bis 
personal  estate,  by  making  her  executrix,  he  would  likewise 
have  given  her  a  power  of  disposii^  of  so  much  of  the  inherit- 
ance, and  consequently  of  defeating  the  devise  to  his  nephew 
(not  of  so  much  as  the  personal  estate  should  prove  deficient, 

(pp)  [Very  little  importance,  can      See  antea,8();>,  of  this  edition,  n.(N). 
be  attarhed   to  this  aigunieut  now.      — iiTd.] 
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[  878  ] 


hHi^  what  should  be  necemLryfor  the  payment  of  his  debte), 
unless  he  bad  iDtended  her  the  personal  estate  absolutely  to 
her  own  use,  clear  and  discharged  from  the  payment  of  his 
debts?  His  intent  seemed  clear  to  give  her  this  power  of 
disposing  of  so  much* of  the  inheritance  as  would  satisfy  his 
debtSy  in  order  to  secure  her  die  full  enjoyment  of  her  estate 
for  life,  and  of  the  personal  estate,  free  from  all  charges  what« 
soever. 

The  reader  will  no  doubt  have  observed^  that  in  several  of  Additional 
the  preceding  instances,  the  wife  of  the  testator  was  tlie  object  Z^^j^cma 
of  his  bounty:  But  although  that  circumstance  might  possibly  infavorofwife^ 
furnish  an  additional  reason  in  support  of  those  adjudications  ^ 
(because  die  relative  situation  of  the  testator  and  his  legatees, 
and  also  of  (he  legatees  to  each  other,  are  features  that  ought 
not  to  be  overlooked  in  a  question  upon  the  intent  of  a  testa- 
tor, where  the  influence  of.  natural  affections  on  the  actions 
and  inclinations  of  men  are.  universally  acknowledged  to  have 
great  weight),  yet  these  cases  seem  to  be  furnished  with  cir- 
cumstances sufficient  to  take  them  out  of  the  general  rule,  , 
widiout  referring    to    this    additional   feature,    in   respect  of 
which  (hey  are  also  distinguishable  from  thd  common  run  of 
cases. 

A  condition,  though  void,  annexed  to  a  legacy,  making  it  Detlne  to  A,  he 
payable  out  of  the  land,  was  held  to  be  sufficient  to  shew  (he  ^^goM^ex^ 
testator  s  intent  that  the  personal  fund  should  not  be  charged  cmpti  ptrsoml 

...    .    -  fundf  though  A. 

With  It  (A).  i^  |^^r  at  teir, 

and  conditiony 
"  as  such,  void, 

(A)  The  following  are  instances  where  tlie  devise  of  an  estate  <*hargpd    Particular 
with  the  payment  ot  a  particular  mortgage  debt  or  legacy  has  been  held  to    mortgage^  le* 
exempt  the  personal  estate  from  the  payment  of  the  particular  burthen  so   gacy,  or  debt 
exclusively  fastened  on   the  real  fund. — In  Phipps  y.  Anneslcyj  Jt  Xik.  57,    charged  on  real 
a  testator  gave  his  only  danghter  the  sum  of  SOOOl.  at  her  age  of  18  or    estate,  an  eX' 
marriage*  and  declared  that  the  trustees  should  levy  and  raise  by  mortgage    etnption  of  per' 
or  sale  of  his  lands,  together  with  his  personal  estate,  as  much  as  would  pay    sonal  fund, 
the  :3(X)0f.,  but  that  it  should  not  be  raised  till  18  or  marriage,  out  of  the 
before  mentioned  estate  or  land,  that  it  might  m^t  be  a  debt  on  his  personal 
tstnte.    Lord  Hardwickc  held,  that  the  pcisonal  estate  was  exempted,  ^id 
that  the  5000/.  was  a  charge  on  the  real  estate  only.    So  in  Reade  v.  IMch- 
field,  3  V<es.  47.i.    J.  K.  devised  all  his  real  tKtate  to  trustees  for  a  terra  of 
6()0  years,  in  trust  to  raise  several  sums  of  money,  some  of  which  were  debts 
secnred  by  the  testator's  bond  and  covenant,  and  others  in  the  nature  of 
legacies  as  provisions  fur  ditiercnt  branches  of  the  testator's  family.    Lord 
Rosslyn  considered  the  intention  on  the  whole  will  to  be  dear,  that  the  tes- 
tator did  not  mean  to  give  these  sums  as  debts,  or  legacies,  (>ut  as  portions 
out  of  the  land.     He  therefore  decreed  that  they  should  be  raised  out  of 
the  real  estate  in  exoneration  of  the  personal  fund. 

In  Woods,  Dudley,  «  Bro.  C.  C.  3i6,  Lord  Dudley,  by  his  will,  after  Real  estate  to 
devising  real  estates  in  manner  in  \m  will  mentioned,  charged  all  the  residue  pay  debts  in 
of  his  real  estate,  with  the  payment  of  all  his  debts,  legacies,  and  sums  of  case  of  defi- 
inon<*y  which  in  that  his  will,  or  in  any  cod.cil  thereto,  he  (the  tei»tator)  ciency  of  per- 
»honld  give,  bequeath,  or  direct  to  be  paid,  iu  case  his  personal  estate  oonalfuwi^  and 
tfaomd  not  be  sut&cient  to  >  disclmrge  the  same,  which  he  did  thereby  will,  charged  unth 
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[  879  1         In  the  case  alluded  U>{q\  A.  bj  h»  will,  amongst  other 
things,  devised  as  follows :  ''  I  give  and  bequeath  to  my  ne* 

(9)  WkaUy  T.  Cox,  2  £4.  Ca*  Abr.  549.  [See  also  for  a  BimUar  point, 
Bridgnum  t.  Ovve^  antea,  827.— £d.] 


particular  por- 
iimu  for 
younger  chil- 
dren, keULftrU 
Uable  to  the 
PfirtioM, 


pevUee  in  tail 
empowered  to 
raise  particular 
legacies,  evi- 
dence that  such 
were  intended 
to  be  charged 
on  real  e$t^te 
pnlff. 


Devise  in  trust 
^0  sell  and  pay 
fnortgnge,  and 
raise  another 
^m  whu'h  tes" 

.  tutor  gave  to 
his  daughlei's, 
Personal  estate 
though  be- 
queathed qfter 
payment  of' 
debts  and  lega* 

^  fies,  exempt 
on  the  plain 

}}Uenlion> 


shonld  be  fint  applied  for  that  purpose,  and,  subject  thereto,  be  gave  all 
other  hU  manors,  ^c.  to  the  defendant  for  life,  with  remainder  to  the 
plaintiiF  for  life,  with  remainders  over ;  and  recitins,  that  by  his  marriage 
settlement  he  had  ^^«ed  to  settle  50001.  as  a  provision  for  yoonger  children, 
he  subjected  and  charged  the  last  mentioned  estates  to  the  payment  of* 
50002.,  to  be  paid  to  ttie  plaintiff  at  his  age  of  S5  years,  with  interest 
from  the  testator's  death,  at  4  per  cent,  and  after  payment  of  debts  and 
legacies,  he  gave  the  resiaue  or  his  personal  estate  to  the  defendant  The 
cause  came  on  before  Lord  Thurlow,  C  llth  July,  1787,  when  his  Lord-r 
ship  ordered  the  sum  of  5000i.  and  interest,  to  be  raised  by  sale  or  mort* 
'gage  of  the  residuary  real  estates  of  the  testator,  and  gave  proper  directions 
for  th^t  purpose ;  upon  which  the  plaintiff  presented  his  petition  of  appeal, 
contending  that  the  said  sum  was  payable  in  the  first  place  out  of  the  per- 
sonal estate.  On  the  re*hearing  nis  Lordship  said,  he  thouffht  the  case 
was  perfectly  dear  \fhen  it  came  on  before,  and  though  he  nad  listened 
with  great  attention,  it  did  not  seem  that  there  was  any  ground  for  argu- 
ment ;  the  testator  said  '^  I  charge  the  last-mentioned  estate  with  the  pny<r 
ment  of  the  said  5p00<."  Thb  was  in  its  nature  and  constitution  a  real 
charge ;  the  questioh  tiien  was,  whether  any  other  parts  of  the  will  took  up 
this  bounty  ie  impo,  or  directed  il  to  be  raised  or  applied  in  any  other 
manner,  tlian  as  directed  by  Uie  above  clause.  The  mam  argument  rested 
on  the  words  ''  legacies  and  sums  of  monev  directed  to  be  paid  by  the 
will.*'  Lord  Thurlow  really  did  not  know  how  to  distinguish  these  ex- 
pressions, they  meant  nothing  more  than  legacies,  but  would  not  affect 
real  charges.  Comparing  therefore  all  these  clauses  together,  his  Lord<r 
^hip  thought  he  haa  hardly  ever  met  with  a  o}earef  case,  and  he  must 
therefore  affirm  the  (|ecree,  which  he  did  accordmgly.  See  l  Cox.  €•  €^ 
f38. 

In  Anushury  v.  Brown^  1  Ves.  481.  S,  C,  infra,  9^,  the  testator  gave  his 
real  estate  (^nerally,  after  payment  of  debts  and  funeral  expences,  with* 
out  raentiomng  legacies ;  afterwards  he  beoueathed  four  legacies  tp  eadi  of 
his  four  sisters ;  and  in  the  same  clause  adaed,  '*  all  which  legacies  I  mean 
shall  be  paid  out  of  my  freehold  estate  in  N. ; '  and  by  a  subMquent  clause 
ffave  a  power  to  the  devisee  in  tail  to  mprtgage  and  charge  the  real  estate 
for  payment  of  that  money.  It  was  insisted  that  a  legacy  given  generally  is 
payable  out  of  the  personal  estate,  and  though  afterwariu  made  a  charge 
pn  the  real,  yet  as  the  heir  at  law  is  not  to  be  disinherited,  the  court  looks 
on  it  that  unless  the  personalty  is  expressly  exenipted  the  le^cies  shall  be 
payable  out  of  the  personal  fundw  Lord  Hardwicke  saidi  this  case  was  not 
within  the  common  rule,  not  being  a  comihon  charge  bn  the  real  estate 
in  aid  of  the  pejrsonal,  but  an  express  ificombrance  on  that  estate— an  ex* 
press  gift  of  the  legacy  out  of  the  real  estate,  which  wherever  done,  the 
realty  must  bear  that  burthen,  and  not  tlie  personalty,  and  this  was  strength- 
ened by  the  subsequent  clause,  whereby  the  testator  meant  the  tenant  in 
tail  should  have  power  to  do  it  even  without  suffering  a  recovery. 

The  next  case  involved  not  only  the  question  under  discussion,  but  the 
whple  subject  generally.  It  may  not  be  inappropriately  introduced  here* 
W.  H.  by  his  will,  gave  to  his  wife  and  H.  S.  all  his  manors,  &c.  as  well 
freehold  ^  copyhold,  in  the  connties  of  M.  aqd  B.  or  elsewhere,  in  England, 
upon  trust  to  sell  the  same,  and  apply  the  money  in  manner  following,  vis. 
that  tliey  should  in  the  first  place  pay  off  the  sum  of  3000^  due  on  mortgage 
of  his  freehold  estate  at  H.  and  interest;  and  in  the  next  place  raise  the 
sum  of  2000/.,which  he  gave  and  beaucatlied  to  his  two  daughters  M.  and  E. 
equally.  And  upon  further  trust,  tnat  his  wife  should  take  the  rents  and 
profits  of  the  residue  of  his  estates  Idft  unsold  for  her  separate  use,  and 
after  her  decease  he  devised  all  such  residue  of  his  estates  to  his  twq 
daughters  and  their  respective  heirs  and  assigns,  as  tenants  in  common. 
And  as  to  all  the  rest  and  residue  qf  his  personal  estate  (after  payment  of 
all  his  just  debts,  legacies,  and  funeral  expences)  the  said  testator  gav^  th^ 
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phew  B.  (who  wasihe  te8tator*8  heir  at  law),  his  heirs  and  as- 
signs^ all  my  m^ssuages^  Scd.  in  the  parish  of  O.,  in  the  county 


nme  to  his  wife  absolutely,  and  appointed  her  and  H.  S.  gaardians  and   Bftauox  ▼. 
execaton.    The  question  was,  whether  the  mortgage  debt,  and  the  legacy   dbbey, 
of  tOOOI.  were  to  be  paid  out  of  the  personal  estate  of  the  testator;  or 
whether  the  personal  estate  was  exemot.   The  Master  of  the  Rolls  observed^ 
that  as  to  the  Imcy  of  2000{.  he  conld  not  consider  it  as  a  general  legacy ; 
nor  conceire  of  the  personal  estate  as  in  any  degree  charged  with  it,  for     - 
that  smn  was  given  only  as  a  part  of  the  produce  of  the  real  estate.    The 
real  estate  was  dcTised  upon  trust  to  be  sold,  and  an  application  of  the 
none^  was  directed,  in  the  first  place  to  pay  the  mortgage  of  3000U,  and 
tiien  in  the  next  place  the  trustees  were  airected  thereout,  yis.  out  of  the 
money  produoed  by  the  sale,  to  raise  the  sum  of  20002.  which  the  testator 
gare  to  his  two  daughters— that  meant  not,  ai  it  was  contended  for  the 
plaintiifs,  a  sim  of  20002.  in  gross,  but  a  sum  of  20002,  as  part  of  the  pro- 
duce of  the  rea^  estate,    llie  general  rule  was  perfectly  established,  that    T^  exomernU 
m  order  to  exonerate  the  personal  estate  there  must  oe  either  express  penonaUy  ex- 
words,  or  a  plain  intention.    It  might  have  been  better  if  tlie  old  rule  had  prets  W9rd§  or 


been  adhered  to.  namely,  that  nothing  but  express  words  should  operate  p2atii  itUetUim 

in  exoneration  of  the  proper  fund.    But  it  was  then  too  late  to  contend^   smis<  htfoukd 

diat  the  personal  estate  might  not  be  exonerated  by  other  means.    [See  also   tn  tpt22. 

S.  L.  Watson  t.  Brickwoodj  9  Ves.  453.]    The  intention  might  be  found  not 

merely  in  the  mode  in  which  the  personal  estate  was  giren,  but  also  in  the 

mode  in  which  the  real  estate  was  given,  or  the  appKc'ation  directed  to  the 

payment  of  that  debt ;  for  the  real  estate  might  l>e  so  appropriated  to  the 

payment  of  the  debt,  as  to  shew  a  clear  intention  that  4t  should  hot  be  a 

Dortben  upon  any  other  fund,  though  an  intention  to  exonerate  the  personal 

estate  wae  not  in  any  other  way  expressed.    This  case  came  as  near  to 

ikai  as  possible,  viz.  a  declaration  ot  intention  that  the  real  estate  should  •* 

be  exclusively  bnrthened  with  this  debt.    It  was  true  that  a  devise  fo  sett   inference  from^ 

for  payment  of  all  debts  would  not  exempt  the  personal  estate.     But  a   direcftoii  to  ap* 

direction  to  apply  a  pariicuUir  portiom  of  the  real  estate  for  the  payment  of  P^V  pvtieMkw 

Mtf  partieuim'  debt  afforded    a  veiy  different  inference.    Why  should  the  Potion  qf  u- 

testator  direct  exclusively  a  particular  debt  to  be  paid  out  of  his  real   *<*^  ^  paifmen$ 

estate?    It  tfas  not  generally  from  an  apprehension  tliat  the  personal  estate  V  pcrticuiar 

Blight  not  be  sufficient  for  all  the  debts;  for  no  precaution  was  taken,   df&^. 

except  for  this  particniar  debt ;  and  this  debt  was  already  a  charge  on  the 

real  estate.    Therefore  for  the  security  of  the  debt  there  was  no  reason  to 

^rcet  the  sale.    It  was  no  additional  secnritv  to  the  mortgagee.    For  what 

purpose,  then,  could  the  testator  so  specially  direct  a  portion  of  the  real 

estate  to  be  sold,  and  the  produce  applied  to  that  particular  debt;  if  he 

intended  that  debt  to  stand  just  in  the  same  predicament  as  any  other  debt ; 

except,  only,  that  it  was  to  be  charged  upon  the  real  tetate ;  as  if  already 

was?    Pnttmg  that  aside,  nothing' was  done  by  ail  this  particularity  of 

expression,  for  then  the  debt  stood  upon  the  same  fboting  as  all  other  debts. 

His  Honour  tiien  cited  the  case  of  Hale  v.  Cex,  and  auer  considering  its  ' 

rehition  to  the  case  beTore  hhn,  concluded  by  observini^,  that  he  gave  his 

opinion  not  without  doubt  and  hesitation  on  account  of  the  strong  exprer- 

sions  of  judges  in  former  cases.    It  was  impossible  to  say  it  was  so  clear 

that  no  donbt  could  be  entertained  upon  it.    If  that  sort  of   case  was 

required,  certainly  it  did  not  exist  in  the  case  before  him,  for  the  direction 

for  payment  of  all  debts  and  legacies  out  of  the  personal  estate,  raised  an 

ambiguity,  to  get  rid  of  which  he  was  driven  to  construction.    The  decree 

declared  the  personal  estate  to  be  exempt;  and  tj^e  50002.  having  been 

raised,  directeu  the  20002.  to  be  raised  by  sale  of  a  sufficient  part  of  the 

real  estate.    Hahcox  v.  Abbey,  11  Ves.  179.  * 

But  it  shonid  h^re  be  remarked,  that  although  in  general  cases.  If  a    Though  derise 
testator  devises  his  real  estate  upon  trust  to  sell  and  raise  money  to  pay   to  pay  parti- 
off  a  particular  mortgage  debt,  or  a  particular  legacy,  the  mortgage  or  cular  debt  may  . 
Ifgacy  will  be  a  burthen  on  the  real  estate  exclusively,  yet  in  a  case  where    beanexemptiom 
a  testator  had  expressly  charged  his  real  estate  with  the  payment  of  a  par-   in  favour  of  le-  > 
ticnlar  mortgage  debt,  and  disposed  of  his  personalty  to  persons  who   gatee,  yet  unit 
died  in  his  life-time,  whereby  the    bequest   of    the    personalty  became  Unot  bfoo  for 
lapsed,  it  was  held  that  the  personal  estate  shonid  again  become  liable  to  n«a;^  qf  fcta, 
Numerate  the  real  estate  >  for  it  did  not  follow,  that  because  iht  legatee  Mppoting  le- 

gaoy  lapted* 
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of  G./'  %9d  diea  recitiog  tfiat  be  had  promised  to  give  to  bis 
niece  W.  500/.  (to  be  paid  to  her  withia  aix  months  after  hi^ 


HaU  V.  Cor*      abonld  take  the  personalty  exempt  from  the  mortgage  debt^  that  the  next  of 

kin  should  take  it  so  too;  and  the  legatee  being  dead,  it  was  the  same 
thing  as  if  the  testator  had  said  nothing  in  his  lyill  about  his  personal 
estate,  in  which  case  a  mere  gift  of  the  mortgaged  premises,  subject  to  the 
mortgage,  would  not  have  exempted  tlie  personalty*  Thus  in  HaU  t.  Cox^ 
5  Bro.  C.  C.  322,  the  testator  naving  two  estates  in  mortgage,  the  one 
called  Milstones  ior  3001.,  and  the  other  situate  at  Piper's  Row,  for  a  sum 
not  mentioned,  by  his  will  directed  that  the  said  mortgages,  and  all  other 
bis  just  debts  and  funeral  expences  shoald  be  fully  paid  out  of  his  personal 
estate ;  he  then  gave  several  legacies,  and  bequeathed  the  residue  of  lu» 
personal  estate  to  trustees,  in  trust,  to  cause  a  true  inventory  to  be  made 
tiliereof,  and  to  protect  and  preserve  the  same  in  the  best  manner  they 
should  be  capable  of  for  I. ;  but  if  be  should  happen  to  die  under  21, 
without  lawful  issue,  then  for  M.  He  then  gave  real  estates  to  the  same 
trustees  upon  trust  for  the  benefit  of  I.  and  M.,  and  gave  all  other  his  mes- 
suages undisposed  of,  which  included  the  premises  in  mortgage,  called 
Milstones,  to  the  same  trustees  in  trust,  if  they  should  think  proper,  to 
sell  and  dispose  of  such  his  said  messuages  as  should  be  on  mort^e  at 
the  time  or  his  decease,  and  after  payment  of  all  principal  monies  anc| 
interest  tliat  should  be  due  on  an^  such  mortgage,  the  testator  directed 
bis  trustees  to  place  out  the  remaining  part  of  the  purchase  money  at 
interest,  on  securities,  and  to  pay  the  interest  to  his  daughter  C.  I.  for 
life,  with  remainders  for  the  benefit  of  her  children ;  he  then  gave  his 
trustees  discretionary  powers  with  respect  to  the  mortgaged  premises  if 
they  should  think  proper,  to  continue  them  in  mortgage  to  the  then 
,    ^  mortgagees  or  to  .borrow  money  of  other  persons  on  mortgage  thereof,  tlie 

rents  and  profits  thereof,  in  that  case  (after  payment  of  interest,  &c)  to  be 
to  the  same  uses,  with  an  ultimate  remainder  to  his  own  right  heirs,  and 
appointed  his  trustees  executors.  I.  and  M.  both  died  in  the  testator's 
life-time,  and  the  executors  of  the  mortgagee  filed  the  present  bill,  praying, 
among  other  things,  an  account  of  the  personal  estate  of  the  testator ;  and 
if  it  should  appear  insufficient  to  pay  what  should  be  found  due  in  respect 
of  the  mortgage,  that  the  deficiency  might  be  raised  by  sale  of  the  mort- 
gaged premises,  or  other  parts  of  tlie  testator's  real  estates.  The  case 
being  argued.  Lord  Tliurlow  observed,  that  the  testator  appeared  very 
anxious  to  give  no  real  estate  till  after  the  payment  of  the  debts.  The 
will  stated,  that  if  it  were  more  convenient  tor  the  family,  the  mortgaged 
•state  should  not  be  sold,  but  other  money  borrowed  upon  it,  to  pay  the 
mortgaged  debt.  Was  it  possible,  then,  to  throw  the  debt  upon  the  per- 
sonal estate  ?  Could  it  be  construed  that  the  testator  intended  it  to  be  sold, 
and  that  so  much  as  exceeded  the  SOOl.  should  go  to  the  legatee ;  that  the 
800/.  mortgage  money  should  be  paid  b^.the  personal  estate,  and  the  SOOl. 
which  continued  real,  descend  to  the  heir  at  law?  It  would  be  too  much 
to  attribute  this  intention  to  the  testator.  Upon  the  whole  of  the  will,  it 
feemed,  that  he  meant  the  personal  estate  should  pay  the  other  mortgage, 
but  as  to  this,  that  it  shoold  be  exonerated  for  the  benefit  of  the  legatees. 
But  although  the  intent  was  that  the  legatee  should  take  the  personal 
estate,  exempt  from  the  mortgage  debt,  it  did  not  follow  that  the  next  of 
kin  should  take  it  so  too.  The  legatees  bein^  dead,  it  was  the  same  thing 
as  if  he  had  said  nothing  in  his  will  about  Ins  personal  estate.  *'  It  must 
devolve,"  added  Lord  Thurlow,  **  in  the  ordinary  way,  as  if  it  stood  with- 
put  any  expression  of  a.  desire  to  exempt  tlie  personal  estate,  and  then  the 
personal  estate  must  be  applied."  HaU  v.  CoXf  3  Bro.  C.  C.  322. 
jfamt  late*  '    In  another  case  also,  tbe  benefit  of  the  exemption  of  the  personal  estate 

jBras  confined  to  the  legatee.    The  will  recited  that  the  testator,  since  his 

marriage,  had  purchased  4he  manor  of  Ince,  but  to  enal)1e  him  to  do  so  had 

mortgaged  the  same,  and  other  premises  fur  the  purchase  money.    He  then 

devised  all  his  estate  and  interest  in  the  said  manor  of  Ince,  subject  to  the 

annultieS|  bequests,  and  directions,  as  by  his  said  will,  or  any  codicil  he 

might  give,  to  his  wife  for  life,  and  after  her  death  to  such  uses  as  she  sboakt 

Exemption  py    appoint,  with  remainders  over  in    default  of  appointment.    The  testator 

implieation,    '     'bequeathed  several  legacies  and  annuities,  and  gave  the  residue  of  his 

*  *' '    '  personal  estate  to  his  wife  upon  trust  to  discbarge  all  his  debts,  for  which 
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decease),  went  on  and  said, ''  and  my  will  is,  that  my  said  estate 
at  0«  shall  stand  charged  with  the  s&id  sum  of  500/.  to  be  paid 


at  the  time  of  his  decease,  he  should  not  have  given  real  securities,  and  all    H''€tring  v. 
sachbeqnests  and  annuities  (not  incladine  those  before  mentioned)  as  he    }Vard, 
should  therein,  or  hy  codicil  give,  and  wiw  which  he  should  not  exprc'ssly 
charge  his  estate  at  Ince.    The  testator's  wife  died  in  his  life-time.    The 
will  was  not  re-pablished,  and  hid  second  wife  took  out  letters  of  administra- 
tion with  the  will  annexed,  whereby  she  "became  entitled  to  the  personal 
estate,  against  whom,  and  her  second  husband    (Ward)  the  heir  at  law 
filed  his  bill,  charging  that  the  mortgage  was  not  the  old  bnrtheu  on  tlie 
estate  when  the  testator  purchased ;  but  that  he  mortgaged  the  same  in 
Biaimer  aforesaid,  and  personally  borrowed  do,000{.  and  pledged  the  estate 
as  a  collateral  security  for  re-payment;  and  did  not  purchase  the  said 
estate,  or  an^  part  thereof,  snbject  to  such  debt ;  and  praying  that  the 
real  estate  might  be  exonerated.    The  Master  of  the  Rolls  said,  that  with 
respect  to  the  question  to  be  determined,  be  had  no  difficulty  in  declaring, 
that  it  was  impossible  upoq  the  will  to  raise  any  presumption,  that  the  tes- 
tator meant  to  exempt  the  personal  estate  in  favour  of  this  defendant  from 
those  debts,  which  it  there  were  no  exemption  would  be  a  charge  upon  it. 
Nothing  was  more  clear  upon  principle  than  that  if  there  were  a  gift  in    ^q  benefit  at- 
favour  of  a  particular  legatee,  and  he  died,  no  benefit  that  legatee  could   tachedtoak-, 
have  claimed,  if  he  had  survived,  could  be  set  up  against  the  persons  to  g^cvy  lapseM 
whom  the  estate  would  come,  subject  to  the  disposition  in  favour  of  tliat   ^n/^  i^^  ,■„  case 
legatee  if  he  had  lived.    If,  for  instance,  an  estate  had  been  given  to  A.   ^f  iefraUe*s 
and  the  personal  estate  to  B.  exempt  from  debts,  that  exemption  was  to  be   dtaV/i  in  testa- 
considered  as  intended  only  for  the  benefit  of  B.,  that  he  should  not  pay   ^^^^^  life-time, 
those  debts  to  which  he  would  be  liable,  if  no  such  provision  had  been 

made,  and  was  not  a  general  exemption  of  the  personal  estate.    Where  an 

exemption  was  created  for  the  benefit  of  a  particular  person,  not  for  the  be- 
nefit of  the  estate  generally,  if  that  person  could  not  take  it,  the  benefit  never 

anne.    The  testator,  in  the  case  before  his  Honour,  had  never  expressly 

charged  the  personal  estate  with  debts.  He  gave  the  estate  he  had  purchased 

charged  with  annuities,  and  such  other  annuities,  bequests,  and  directions, 

as  he  might  afterwards  give  to  his  wife  for  life,  with  a  power  of  appoint- 
ment; he  afterwards  gave  the  personal  estate,  not  in  words  of  cxeraptioo,  \ 

hat  with  words  of  charge  that  were  upon  fair  inference  equivalent  to  words 

of  exemption  from  debts,  fpr  which  he  should  at  the  time  of  his  decease, 

have  given  real  securities.    The  first  Mrs.  W.  would  have  taken  the  per- 

aooal  estate  dischaiisred  from  those  debts.    The  clear  effect  in  point  of  law 

was  a  gift  to  her  of  the  personal  estate  with  the  benefit  of  this  exemption, 

but  there  was  no  inference,  upon  which  any  one  else  could  claim  that 

henefit.    Upon  the  true  construction  of  this  will,  the  discharge  of  the  per- 
sonal estate  could  operate  only  in  favour  of  the  first  wife.    "  Declare, 

therefore,"    the  Master  of  the  Rolls  added,  "  that  the  bequest  of  the 

residue  of  the  personal  estate  to  the  testator's  wife  became  lapsed  by  her 

death  in  his  life ;  direct  an  account  of  the  debts,  and  how  tliey  are  secured, 

and  of  the  personal  estate ;  and  reserve  the  consideration  whether  the 

phiintifi'  is  entitled  to  have  the  estate  descended  to  him,  exonerated  from 

the  money  due  by  mortjrage  to  Mrs.  Trevor,  at  the  date  of  the  indentures 

of  1771.''^    fVaringy,  Word,  5  Ves.  670.    The  case  afterwards  came  on  for 

further  directions  on  the  equity  reserved,  and  is  reported,  7  Vc?.  332. 
Notwithstanding  the  express  authority  of  the  two  latter  decisions,  the    Tuw  last  eases 

principle  of  them  seems  not  to  have  given  entire  satisfaction  to  the  profes-    questioned;  buf 

sion.    This  I  infer  from  Mr.  Belt's  note  (1)  to  Hale  v.  CoXy  ubi  supra,  on  doubtful  awr 

where  reference  is  made  to  a  manuscript  case  in  these  words :  '*  The   thority,  Semlt. 

like  was  also  determined  in  Noel  v.  Lord  Henley  and  others,  per  Ch.  Baron 

Richards,  in  the  Court  of  Exchequer,  10th  May,  1819,  which  case  will  soon 

he  published  in  Mr.  Daniel's  £xch.  Rep.  1  vol.    It  will  be  seen  that  the 

devtse  of  the  real  estate,  there,  seemed  to  afibrd  a  most  strong  argument 

tliat  it  was  to  bear  the  burthen  of  the  charges  at  all  events,  and  it  was  ably 

contended  by  Mr.  Lovat,  that  the  fact  of  lapse,  and  all  matters  relative  to 

the  personalty,  had  nothing  to  do  with  the  question.    The  parties,  there- 
fore, appealed  to  the  House  nf  Lords,  which  matter  is  still  pending."    See 

3  Bro.  C.  C.  325i,  Belt's  edit.  n.  (l).  Mr.  Daniel's  report  of  this  case  of  Noel 

y»  Henley  has  not  yet  appeared.     Mr.  Price  however  has  reported  the  case  j 

folly.    See  7  Price,  241.    But  no  allusion  is  made  to  the  above-mentioned  | 
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at  (he  time  aforesaid ;  and  I  have  devised  my  said  estate  to  my 
nephew  B.  his  heirs  arid  assigns,  upon  condition  he  pay  the  said 
sum  of  500/.  at  the  time  aforesaid  f  and  one  question  was^  whe- 
'  ther  this  500/.  was  charged  upon  the  real  or  personal  estate  in 
the  first  place  i  And  it  was  decided  by  Sir  Joseph  Jekyll,  that 
the  500/.  ought  to  be  takeri  as  a  charge  upon  the  land  at  O.  in 
the  first  place ;  because  the  testator  did  not  only  charge  bis 
lands  at  O.  with  this  500/.,  as  he  did  with  several  other  legacies 
and  annuities,  but  he  distinguished  this  500/.  by  devising  these 
lands  to  B.  in  fee,  on  condition  that  he  paid  the  500/*,  and 
though  this  was  a  void  condition,  as  the  devisee  was  heir  at 

r  880  1     ''^'  ^"^  °^°®  ^^^  ^^  ^^^  could  take  advantage  of  the  condi- 
tion, upon  which  reason  also  the  devise  was  void,  the  lands 
descending  to  B.  as  heir  at  law,  yet  this  particularity  in  the 
will  served  to  shew  the  intention  of  the  testator,   that  these 
lands  at  O.  should  be  applied  to  the  payment  of  the  500/.  in 
die  first  place,  and  not  the  personal  estate. 
DetA9e^9A,h£      But  where  the  condition,  annexed  to  the  devise,  was  not  a 
M^d<^Mtty  jrZ  condition  to  avoid    the  whole   estate,  charged  with  the  debta 
^^^'^"il!!^'   in  defaylt  of  payment,   but  was    to   be  taken   advantage  of 
not/gxmpt.     '  by  an  entry  given  to  the  creditors  and  legatees,    it  was   de- 
termined that  the  personal   estate   should  not  thereby  be  ex- 
empted. 

Thus,  where  (r)  a  man  made  his  will,  and  I.  S.  his  execu- 
tor, and  gave  him  a  legacy  of  20/.  and  devised  all  his  lands 
to  1.  N.  and  his  heirs,  upon  condition  that  he  paid  his  debts 
and  legacies;  and  if  the  debts  were  not  paid  within  two 
mouths,  then  he  devised  that  the  creditors  and  legatees  might 

(r)  Gawer  v.  Mead,  Pre.  Ch.  S.    S.  C.  2  Vern.  ISO,  [antea,  8S8.— £rf.] 


argament  of  Mr.  Lovat;  nor  U  there  any  note  or  other  intiniation  that  the 
parties  were  dissatisfied  with  the  Chief  Baron's  decree  and  intended  ap- 
pealing to  the  Honse  of  Lords.    Mr.  Belt  was  in  the  canse,  and  obtained 
tliat  information,  it  is  presumed,  from  private  soorc^.    The  case  of  Noel  ▼. 
ITenley  fully  confirms  the  doctrine  settled  by  the  two  preceding  cases  of 
Hah  V.  Cox  and  H^ard  ▼.  fVariag,  see  infra,  905,  3d  ca.  in  2d  sec.  of  note 
there. 
Pevise' subject        It  is  merely  necessary  to  add,  that  there  appears  to  be  a  distinction  iji 
to  mortgage  no    cases  of  exoneration  between  a  devise  npon  trust  to  sell  and  pay  off  >  mort' 
exemption;         fftge,  or  a  devise  expressly  cliarging  the  real  estates  with  the  mortgages 
eontr^,  if  estate  thirreon,  and  a  devise  iuloect  to  a  mortgage  merely.    In  which  latter  case 
be  charged  with  f  there  is  po  gronnd  to  presume  an  intention  to  exempt  the  personal- fund  by 
or  denieed  in      throwing  the  burthen  exclusively  on  the  real  estate.    See  Hale  v.  Cox,^bi 
trust  to  fHty      snpra,  and  postea,  910.    But  the  words  <*  subject  to  a  mortgage,"  would, 
mortgage,  it  is  presnmedi  have  a  different  effect  in  a  conveyance  or  settlement.    See 

postea,  939  and  945,  and  these  obtcrvations  may  be  made  without  interfering 
with  what  was  said  by  the  Lord  Chief  Baron  in  7  Price  264,  or  by  Lord 
Eldon,  in  1  Monv,  fiO,  oi'by  Lord  Manners,  in  1  Ball  &  Bea.  316,  viz.  that 
neither  a  mere  cliarge,  nor  a  direction  to  sell,  nor  the  creation  of  a  term, 
for  payment  of  debts,  will,  of  itself,  be  sufficient  to  discharge  the  personal 
estate,  &s  the  primary  fund. 


• 
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alter;  and  the  question  was,  whether  in  this  case  the  personal 
estate  should  be  first  applied  in  ease  of  the  real  estate  ?    It 
was  contended,  thai  the  personal  estate  should  not  be  liable  in 
this  case ;  and  it  was  said,  that  it  was  the  same  as  if  the  testa-     [  88 1  ] 
tor  had  devised  lands  to  I.N.,  upon  condition  to  pay  20/.  to 
A.  and  20/  to  B.,  and  in  that  case,  without  question,  tlie  de- 
visee of  the  lands  could  have  no  advantage  of  tiie  personal 
estate.    But  it  was  held  by  the  Lords  Commissioners  of  the 
Great  Seal  (viz.  Maynard,  Keck,  and  Rawlinson),  that  the  per- 
sonal estate  was  first  liable  in  tiiis  case ;  but  they  went  upon 
different  grounds.    Lord  Commissioner  Maynard  said,  that  if 
ti  man  devised  his  real  estate  to  another,  upon  condition  to 
pay  his  debts,  and  did  not  dispose  of  his  personal  estate,  that 
should  be  first  applied  in  ease  of  the  real  estate ;  and  here  the 
condition  annexed  to  the  devise,  was  not  a  condition  to  avoid 
the  whole  estate,  but  only  to  give  an  entry  to  the  creditors  and 
legatees.     Keck  rested  upon  the  ground,  that  an  executor  did  General  deviae 
not  take  on  his  own  account  any  more  than  an  administrator ;  J^^^p^!* 
and  Rawlinson  said,  that  there  was  a  diversity  betwixt  a  lueret  ^onai  estate, 
foetus,  and  devisee  of  particular  lands ;  for  a  devisee  of  par-  ti^j^dewue* 
ticular  lands  should  not  have  the  benefit  of  the  personal  estate, 
but  hare$  f actus  of  the  whole  estate  should.  See  antea,  8i5. 

There  is  also  a  class  of  cases,  .to  which  this  rule,  as  to  the  TnientUm  to  ex- 
exoneration  of  the  real  estate,  does  not  apply,  but  which  are  ^JJ*  ^Jf*"**'_ 
frequently  discussed  as  falling  under  its  influence,  for  want  of  able,  dehors 
adverting  to  the  causes  on  which  the  rule  is  primarily  founded ;  '^r  goo  i 
for  if  these  causes  are  not  to  be  found  in  the  case^  it  is  out  of 
both  the  spirit  and  the  letter  of  the  rule. 

It  has  been  observed,  that  this  rule,  as  to  the  application  of  ROe  wnm  »- 
the  personal  estate  to  exonerate  the  real,  in  cases  where  the  i^l^^S^ig!^ 
real   estate  is    subject    to  debts,  or  charged  therewith,  or,  pUe.  ' 

where  a  trust  is  created  for  that  purpose,  was  built  on  feudal 
notions,  to  support  die  tenure,  and  preserve  the  feud  entire. 
Then  it  can  never  apply,  where  the  feud  is  to  be  completely 
charged ;  as  if  the  real  estate  be  to  be  sold  out  and  out,  and 
turned  into  personalty ;  for,  in  such  case,  there  is  no  heir  either 
f actus  or  naius  to  be  favoured ;  the  sole  question  lies  between 
the  owners  of  the  personalty,  which  o^tiiem  shall  bear  the. 
burden,  and  then  it  is  fair  to  leave  it  where  the  testator  has 
placed  it. 

Therefore,  if  a  testator  direct^  his  lands  to  be  sold  and  con-  Teeieiet  ^eeie 
frerted  into  money  (s),  and  disposes  of  all  the  money  to  arise  ^i^^^^f^^^ 

faymcnt  ^ 
(l)  Cs.  ten^p.  Ta|b.  106.  Ackr^ffd  ▼.  Smiksfm,  9  Bro.  C.  C  503, 
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[  883  ]  thereby,  after  the  payment  of  his  debts  thereout,  as  money,  and 
Athti^  as  mo-  gjves  his  personal  estate  to  his  executor ;  this  furnishes  a  strong 
estate  not  ex-  ground  to  presume,  he  intended  that  his  land  should  'not  be 
onerated.  exonerated  by  his  personal  estate  ;  because,  in  such  case,  it  is 

plain  that  the  testator  means  to  reduce  his  whole  estate  into  one 
species  of  property,  to  be  disposed  of  as  he  directs  ;  and  then 
the  direction,  that  part  of  the  money  to  arise  by  (be  sale  of  the 
land  shall  b^  applied  to  the  payment  of  debts,  is  in  truth  only 
an  appropriation  of  a  particular  part  of  that  general  fund  to  a 
given  purpose.     And  in  such  case^  the  principle  of  equity^ 
which  induces  the  Court  to  favour  the  hares  juttus,  or  the  hares 
factuij  does  not  attach;  because  the  testator  leaves  no  real 
estate  to  be  preserved  for  either ;  on  tlie  contrary,  the  case  falls 
under  another  principle,  of  as  operative  a  nature  as  that,  to 
which  we  have  lastly  alluded,  namely,  the  principle,  that  what- 
ever is  directed  to  be  done,  ought  to  be  considered  as  done, 
under  which  rule  the  land  so  appropriated  ought  to  be  consi- 
dered as  money. 
[  884  ]j       The  case  of  Wcdnwright  v.  Bendlaws  (/),  decided  by  that 
ioseUandpay   jK*^^  master  of  equity.  Lord  Cowper,  falls  under  this  distinc- 
debtsy  and  re-    tioo-    There,  one  by  will  devised  all  his  fee-farm  rents,  in  the 

sidttetoA,  Be-  •  ^  nrr  i     i    •     i    •        •  n    • 

^uest  qf  goods  county  of  M ,,  to  trusteed  and  their  heirs,  m  trust,  to  sell  the 
andresUwe^}  same  for  payment  of  his  debts,  and  the  residue  of  the  money 
personal  estate  arising  thereby,  he  devised  to  his  two  sons  equally  to  be  divided 
Jduea sped-^  between  them  ;  then  he  gave  several  of  his  goods  to  go  along 
Jic  bequest,  and  ^rith  his  estate  as  heir^Iooms  and  devised  all  the  residue  of  his 

stock,  goods,  and   chattels^  to  his  sister,  whom  he  made  his 
executrix  ({<)•    The  question  was,  whether  the  personal  estate 


exempt  (b), 


(0  fVaintcright  v.  Bendlows,  Pre.  Hurle^  5  Ves.  540,  and  infra,  p.  903, 

Ch.  451.  S.  C.  2Vern.  7i8.  [Oilb.  125.  in  «oft».— £</.] 

Ainb.  51S,y—Notey  thi«  Is  a  speciiic  .'    {u)  NotSy  in  Vernon^  it  is  said  to 

devise  of  resid^ie.  [See  antea,  867  6c  be  devised  to  his  brother  John,  his 

6^0,  for  cases  on  specific  bequests  brother  Philip,  and  his  brother-ln- 

of  residaes.      8ee  also  Hartley  v.  law,  W^ainwright. 

%  ■ r^ ■ 

fiesidue  not  (B)  The  case  of  Bowaman  v.  Reeve y  Pre.  Ch.  578,  affords  an  instance  by 

sjtecifically  be-  way  of  distinction,  where  tlie  re!«idiie  was  held  to  mean  a  surplus  after  pay- 
quealhedy  if  it  ment  of  debts  and  legacies.  At  least  so  it  may  be  inferred  from  the 
means  surplus  observations  of  tlie  Chancellor,  who  said  that  tlie  residuary  legatees  had 
after  payment  nothing  to  tlieir  own  use  but  the  residue  after  the  debts  and  legacies  paid, 
qf  debts.  and  this  residuum  was  chargeable  with  the  debts  -y  the  creditors,  it  was 

true,  might  take  what  part  they  thought  fit  in  satisfaction  «f  ttieir  debts, 
and  the  enumerating  of  particulars  in  the  devise  of  the  residuum  made  it  no 
more  a  speci|ic  devise  than  us  if  tlie  testator  had  only  said,  in  general,  all 
the  rest  and  residue  of  his  goods  and  chatiel5(,  or  such  like  words,  llie 
residnum  was  therefore  held  liable  to  the  payment  of  debts,  and  although 
the  creditors  thought  fit  to  fix  on  other  parts  of  their  debtors  estates, 
and  thereby  to  deprive  the  specific  legatees  of  what  was  intejided  them, 
yet  in  consiideration  tliat  such  was  contrary  to  the  testator's  intention, 
his  Lordship  declared  a  recouipcnce  to  the  specefic  legatees  out-  of  the 
residuary  fund, 
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should  be  subjected^  in  the  first  place»  to  the  payment  of  debts 

in  ease   and  exoneration  of  the  real  estate  devised  for   that 

purpose  ?     It  was  contended  that  it  shoulfi,  on  the  ground  that     * 

such  was  the  constant  course  of  the  court;     But  it  was  argued 

on  the  other  side,  that  here  was  an  express  fund  devised  for  the  t 

payment  of  hits  debts  ;  and  a  diMinction  was  taken  between  a 

bare  charge  on  the  testator's  real  estate  for  payment   of  his 

debts,  as  by  a  devise  of  a  term  thereout  for  that  purpose,  and 

this  case  ;  for  that  he  had  given  bis  lands  out  and  out,  and  had 

parted  with  tbem  for  ever,  so  that  he  never  intended  any  of 

them  should  remain  in  his  family ;  that  these  lands  were  there-      £  885  ] 

fore  to  be  looked  upon  as  money,  and  consequently  in  a  Court 

of  Equity,  M*ere  part  of  the  testator's  personal  estate,  and  that 

the  residue  of  his  goods,  chattels,  and  stock,  must  be  intended 

the  residue  of  those,  which   were  not  specifically  devised  as 

heir-looms  (x),  and  not  the  residue,  after  debts  paid.     Lord 

Cowper.was  clearly  of  this  opinion,  and  decreed,  that  the  per^ 

sonal  estate  was  not  in  this  case  liable  to  the  debts  (c). 

So,  in  a  late  case  (y),  where  a  testator  devised  his  real  estate  Devise  to  $elL 
to  be  sold,  and  the  money  to  arise  by  the  sale  to  be  applied  to  ^^  »  |^^ 
pay  mor^ages  and  other  debts,  tht  residue  to  be  added  to  kii  mortgages  and 
personal  estate;  the  only  question*  was,  whether,  under  this  Mue  to  be 
devise,  the  real  estate  should  exonerate  the  personal  estate?  oddedtoper' 

Y  1    •    «        •       1       1  1  rm  ^  ^'^^  estate. 

it  was  contended  that  it  should  not.     That  to  produce  such  Produce  qf  reai 

effect,  there  must  be  a  destination,  as  to  the  estate  to  be  sold  ^''^^(d/*^** 

for  the  mere  purpose  6f  the  payment  of  debts.     Tliat  here      [  886  ] 

there  was  only  a  direction  in  transitUj  and  the  words  did  not 

necessarily  imply,  that  the  personalty  was  to  be  exempted.    But 

Sir  Lloyd  Keiiyon,  then  Master  of  the  Rolls,  held,  that  the 

(x)  N,B.  This  last  distinction  of  Scd  vide  Adams  v.  Af«yrkfc,' supra, 

Lord  Cowper,  is  not  approved  of  by  859. 

Lord  Hardwicke,  Amb.  38.  Reject-  (y)  Webb  y.JoneSy  9  Bro.  C.  C.  60. 

cd,  ibid.  39,  not  mentioned  in  Amb.  S.  L.  Donne  v.  JUtcis,  ibid.  257, 


(C)  Lord  Hardvicke,  in  quoting  thb  case  a6  reported  in  Vernon  and 
Precedents  in  Chancery,  said,  there  ^as  some  difference  in  the  two 
books  of  Lord  Cowper's  reasons ;  and  Lord  Hardwicke  roust  own,  that  he 
was  not  satisfied  with  Lord  Cowper's  reasoning  as  to  the  bequest  of  the 
reudtie  of  the  personalty,  as  reported  in  Vernon,  for  it  was  very  dangerous, 
See  Amb.  38.   This  explains  the  author's  unintelligible  note  {x). 

(D)  Where  lands  are  directed  to  be  sold,  and  arter  payment  of  debts  the  Rule  inappli" 
sarpliis  monies  to  go  with  the  personal  estate,  so  as  to  make  them  one  cable  where 
joint  fund,  there  is  no  reason  for  distinguishing  between  the  application  of  funds  are  amal* 
the  funds,  for  the  person  entitled  to  the  residue  cannot  fall  to  have  the  gamated. 
residue  of  that  very  fund  which  the  testator  has  created  for  the  payment 

of  his  debts.    See  antea,  p.  846.  Tweedale  v.  Coventry,  l  Bro.  C.  C.  260. 
vid  HarUy  v.  Httrle^  b  Ves.  546 f  547,  et  vide  antea,  846. 
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intention  to  eionerate  the  personal  estate  wtfs  clear ;  he  sai<i^ 
he  laid  no  great  stress  upon  words,  but  he  must  lay  some  upoa 
the  words,  '^  when  sold,  the  money  to  be  apptied  to  the  payment 
of  mortgages,  and  sflt  other  debts  f  and  his  Honour  farther 
observed,  that  the  testator  had  directed  the  residue  to  be  added 
to  the  personal  estate ;  but  according  to  the  construction  con- 
tended for^  that  could  not  be  done  :  he  declared^  that  the  money 
arising  fr^rn  the  sale  was  to  be  applied  to  the  payment  of  debts^ 
io  exoneration  of  the  personal  estate. 
Devife  tn  truit      So,  where  C.  devised  a  manor  to  trustees  in  trust  to  sell  (r), 
^mJwB^t^    and  directed  the  monies,  to  be  raised  thereby,  to  be  paid  in 
MdtM.— 4/2«r     discharge  of  all  his  debts^  and  after  payment  thereof,  in  the  first 
^^fP^w^u  ^  place,  to  invest  the  residue,  and  pay  the  interest  to  his  wife  for 
'f^^r}^  ^     lif^^i  and  the  principal,  after  her  decease,  to  his  nephew ;  and 
MonmUyex^npi  after  several  specific  and  pecuniary  legacies,  gafve  to  his  wife 
^l^ada^hS^  all  his  goods  and  chattels,  and  appointed  her  executrix :  it  was 
fiotfrom  fme^  held,  that  the  perspnalty  was  exempted  from  the  debts  and 
r^^887^     legacies,  but  was  subject  to  the  funeral  expeucea  ;  audit  was 
decreed  accordingly. 
ExeaUor  dt-         Although  the  mortgagor  devise  the  estate  subject  to  the  in* 
all  debt$,^e'    cumbrauces,  which  are  upoa  it  at  the  time  of  his  decease,  yet 

ifUe  </  manor,    jf  from  other  circumstances,  there  be  sround  to  infer,  that  |be 
Ijrc.  subject  to  .  .  ®  , 

incombnmces    testator  did  not  thereby  intend  to  exempt  the  personal  estate 

%^'etmu^  ^^^  exonerating  the  real  estate,  that  fund  will,  notwithstanding, 

wrote  moMor  qf  be  first  liable  to  the  charge. 

^'^^  Cs>         Hius  (a),  where  one  seised  in  fee  of  a  manor  and  lands  near 

G,,  in  S«,  that  were  iu  mortgage,  and  likewise  seised  in  fee  of 

other  lands,   begun  his  will  by  "  directing  that  his  executor 

''  should  pay  and   discharge  ALh  his  just  debts,  and  that  he 

'/  should  raise  sufficient  to  pay  the  same,  and  then  devised  liis 

^'  manor,  8cc.  at  G.,  to  I.  S.  at  the  age  of  twenty-one  or  mar- 

'^  riage,  subject  nevertheless  to  the  incumbrances,  tliat  were^ 

[  888  ]     '^  or  should  be,  upon  it  at  the  time  of  his  decease,  and  in  the 

**  mean  time,  and  until  I.  S.  should  arrive  at  her  said  age  or 

''  marriage,  the  rents,  bsues,  and  profits,  to  be  paid  by  hb 

^^  executor,  into  the  hands  of  her  fadier  and  mother,  which 
« 

(z)  HolUday    t.  Bowman^    cited      386,  et  vide  Astky  v.  Earl  ^  Tom- 
1  Bro.  C.  C.  145.  kervWlt^  3  Bro.  C.  C.  548.    [&  C. 

(a)  S€qtU  v.  St.  Ehyy  S  P.  Wms.      9  Mod.  398.^£<f.J 


(E)  So,  if  a  testotor  expressly  exempts  his  personalty  from  the  payment 
of  mortgages,  and  devises  the  mortgaged  lands  subject  to  incumbrances,  the 
lands  descended  shall  be  liable  to  pay  off  tlie  mortgage  money  in  fa  von  r  of 
the  devisee.  Bai-newtU  v.  Lard  Cawdor,  3  Madd.  Kep.  453,  cited  also  postea, 
911,  tn  notii» 
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"  eter  should  be  Imog  at  the  time  of  the  testator's  decease, 

"  for  the  plaintiff's  sole  benefit  and  advantage^  and  then  devised 

"  to  his  brother  L.  C,  and  his  heirs,  the  reversion  of  the  manor 

^'  of  W.,  (after  the  death  of  M.  F.)  subject  nevertheless  to  the 

<<  payment  of  such  of  his   debts  as  should'  remain  unpaid. 

'^  And  all  the  rest  of  his  real  and  personal  estate,  not  therein 

*^  before  specifically  disposed  of,  he  devised  to  J«  S.  E.,  his 

^  heirs  and  assigns,  in  trust  to  sell  and  dispose  of  the  same,  as 

"  soon  as  conveniently  might  be  after  his  decease,  and  thereout 

''  to  pay  his  debts  and  general  legacies ;  and  in  case  there  should 

''  be  any  deficiency;  and  that  any  of  his  debts  and  legacies 

*^  should  remain  unpaid,  then  he  charged  the  same  on  the  re- 

^'  version  and  mheritance  of  the  manor  of  W«,  and   thereby 

^  directed  the  said  L.  C,  and  his  heirs,  to  pay  off  the  same 

*'  within  six  months  after  the  death  of  M.  T.,  and  he  made 

''  the  said  J.  S.  E.  sole  executor."    At  the  time  of  the  testator's 

death,  the  manor,  &c.  at  G.  in  S.,  remained  in  mortgage  to  one 

H.  for  500/.  and  the  question  on  a  bill  filed  in  Chancery,  was,      [  889  ] 

whether  this  mortgage  debt  of  500/.  should  be  dischaiged  by  - 

the  executors  and  trustees  of  the  testator,  or  should  be  left 

upon  the  estate  devised ;  and  his  Honour  decreed,  that  all  the 

debts  and  general  legacies  of  the  testator,  were  by  his  will  to 

be  paid  out  of  his  personal  estate,  and  the  real  estates  devised  to 

the  defendants  I.  S.^  E.,  and  C,  and  that  the  mortgage  of  H., 

on  the  estate  devised  to  1.  S.,  was  to  be  taken  as  one  of  those 

debts.     And  this  decree  was  afSrmed  on  appeal  to  Lord 

King. 

The  drcumstance  from  whence  the  court  seemed  to  have  Oburvatimu 
concluded  in  the  above  case,  that  the  testator  had  no  intention  ^       ^^^' 
to  exempt  his  personal  estate  from  exonerating  the  real,  by  (de* 
vising  it,  subject  to  the  incumbrances  thereupon,  appears  to  have 
been,  that  the  devise  of  the  other  lands  was  to  pay  all  his  debts ; 
which  word  all  is  omittect  by  Peere  Williams  in  his  report  of 
the  case,  although  it  appears  on  tlie  record  of  the  proceedings. 
Accordingly,  Lord  Thurlow,  in  the  case  of  the  Duke  of  An* 
casteh  V.  Mayer  {]l)\  observes,  '^  that  the  case  of  Searle  v. 
St.  JEb)y,  went  upon  the  idea  of  the  charge  upon  the  real  estate     [  890  ] 
being  the  debt  of  the  testator."    But  his  Lordship  observes, 
**  that  if  that  case  were  recent,  and  had  not  been  followed,  he 
should  have  tliought  upon  the  face  of  it,  it  was  very  open  to 

argument." 

« 

(b)  1  Bro.  C.  C.  461,  [fully  ac-      899,   and  stated  at  large,  postea, 
^csc^dinbyLordAWanley^postea;     923.— £</.] 


} 
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Debt  ehntraei- 
td  by  testator f 
and  debt  con-' 
traded  by  his 
ancestor^  dis- 
tinguished as  to 
trust  for  pay' 
ment  of  debts. 


[891] 

Real  estate  de- 
vised to  trustees 
(not  executors) 
for  fMiyment  of 
debts  and  fane- 
in\,^Residue 
of  personal  es- 
tate bequeathed 
to  A*  in  trusty 
as  testatrix 
shaU  appoint f 
in  d^auU  to  A, 
who  is  made 
executor- — He 
takes  residue , 
beneficially y  ex» 
etnpt  from 
debts. 


And  in  the  case  of  the  Doke  of  Ancaster  v.  Mayers  Lord 
Thuriow  distinguished  the  case  of  a  charge  subsisting^  from  that 
of  a  debt  contracted,  under  such  circumstances  of  a  devise  to 
pay  debts ;  holding,  that  where  there  was  a  charge  inherent  in 
the  ^state^  and  prior  to  the  devisor's  title,  fteither  his  persd^ial 
nor  real  estate,  devised  to  pay  such  testator's  debts,  should  be 
thereby  charged  with  such  incumbrance  (f). 

Two  cases  have  lately  occurred  upon  this  subject,  in  which 
his  Honour,  the  present  Master  of  the  Rolls,  has  fully  consi- 
dered the  authorities  upon  the  subject,  and  drawn  such  con- 
clusions from  them,  as  place  the  principle  in  a  clear  point  of 
view. 

In  the  case  of  Barton  v.  Knowlton  (c),  A.  devised  all  her 
freehold,  copyhold,  and  leasehold,  messuages,  &c.  and  all  her 
real  estate  to  two  trustees,  upon  trust  after  her  death,  with  all 
convenient  speed  to  sell,  &c.  all,  or  any  part  of,  her  real  estate ; 
and,  with  the  money  arising  from  the  sale,  to  pay  off  and  dis- 
charge all  the  mortgages  and  incumbrances  in  any  wise  affect- 
ing the  real  estate,  and  also  all  other  her  just  debts  snd  funeral 
expences ;  and  to  lay  out  the  surplus  in  stock;  and  to  pay  and 
apply  the  clear  rents  and  profits  of  her  real  estate,  or  so  much 
as  should  not  be  sold,  and  the  clear  annual  income  and  produce 
of  the  money  arising  from  the  sale,  after  payment  of  the  debts, 
for  the  benefit  of  her  friend  B.  for  life,  and  after  his  decease  to 
convey,  apply,  and  dispose,  of  all  such  parts  of  her  real  estate, 
and  the  produce  thereof,  not  sold  or  applied,  to  the  heirs  or  heir 
at  law  of  her  cousin  C.     The  testatrix  then  gave  her  family 

(0  S  Ves.  107,  [et  vide  18  Vc«.  130, 1S9.— £rf.] 


(F)  Ix>rd  Thurlow's  words  explain  themselves  mach  better  without  than 
with  the  learned  author's  oMkentary ;  but  it  is  questionable  whether 
the  distiDction  at  this  day  be  enntled  to  much  attention.  The  words  were 
the  following  :-<-"  the  diiTerence  between  the  cases  1$,  that  if  it  had  been 
real  estate  mortgaged  by  tlie  father,  it  would  have  been  liable  only  as  a 
charge,  but  in  the  present  case,  the  debt  of  the  father  falls  upon  the  estate 
is  two  ways,  partly  as  being  a  charge,  and  parUy  as  being  a  debt  upon  the 
personal  estate/' 

It  is  also  observable,  that  in  the  case  of  tlie  Duke  of  Ancaster  v.  Mayer ^  as 
in  many  of  the  preceding  cases,  very  considerable  stress  was  laid  on  the 
€uinaitance,  that   circumstance  df  the  persons  who  were  appointed  executors,  being  the  s^nlc 
trustee  of  real      to  whom  the  real  estate  had  been  before  devised  as  trustees.    In  other  rases 

this  circumstance  is  considered  as  less  material,  but  the  degree  of  weight  to 
which  it  is  entitled  depends  upon  tlic  whole  of  tlie  will  taken  together ; 
and,  if  a  distinction  is  to  be  discovered,  trom  the  beginning  to  the  end  of 
the  will,  between  what  they  are  called  upon  to  do  in  the  character  of 
executors,  and  what  as  trustees;  and  if  the  testator  directs  them,  as 
trustees,  to  do  that  which  is  properly  the  duty  of  executors,  this  is  a  cir- 
cumstance which  deserves  also  to  be  attended  to,  in  dctcrmiuiug  which  is 
the  manifest  general  intention  of  the  test^itor — per  Lord  Kldou  in  Bootle  v. 
Blundell,  1  Mcriv.  227. 


What  weight 
att^^hes  to  cir 


estate  is  exe- 
cutor. 
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pictuMS^  8tc.  to  ker  heir  at  kw«  Sbe  gave  several  logaciet  Bmitn  r. 
to  Mveral  pereona,  and  50^.  to  each  of  her  two  trustees/  over  ^"^*^''^* 
aad  above  a  reasonable  reeompence  for  their  trenble,  which  she 
Areded  them  to  retain  out  of  the  trust  premises  :  then,  after 
gifiog  several  other  legacies,  sbe  gave  200/.  to  be  paid  by  the 
said  tr^etees,  after  the  decease  of  B.,  to  such  person  and  per> 
soBS^  and  in  sueh  manner  and  form  as  he  should,  by  any  deed 
er  writing  under  his  hand,  appoint.  All  the  rest  and  residue  [  892  ] 
of  her  personal  estate  and  effects  whatsoever,  not  before  spe- 
cifiealiy  disposed  of^  she  gave  and  bequeathed  to  the  said  B., 
bis  executors  and  administrators,  upon  trust  to  pay,  apply,  and 
dispose  of  the  same,  to  such  (jerson  and  persons,  and  in  such 
Aares  as  she  should,  by  any  writing  to  be  executed  by  her, 
appoint ;  and  for  defairft  of  appointment,  she  gave  the  residue 
to  the  said  B.  for  his  own  use  and  benefit,  and  she  then 
appointed  him  eiecutor. 

The  testatrix  died  without  having  made  any  appointment* 
The  only  question  was,  whether  the  estate  not  specifically  dis- 
posed of,  or  the  real  estate,  should  be  first  applied  in  discharging 
tbe  debts. 

Etper  Master  of  the  Rolls.  This  is  one  of  those  cases  that  Mlgmmt. 
come  so  oflen  before  the  court,  and  which  have  given  rise  to 
such  difference  of  opinion  upon  the  bench,  that  it  cannot  be 
wondered  that  I  have  taken  so  much  time,  both  in  this  and  in 
the  case  of  Brummel  v.  Proth€ro(cc),  the  next  cause  that 
stands  for  judgment,  and  upon  which  I  confess,  if  the  consi- 
deration of  the  one  did  not  involve  that  of  the  other,  I  should 
not  have  taken  so  much  time;  however,  upon  full  consideration  [  893  ] 
of  the  will,  and  fully^subscribing  to  the  principles  that  swayed 
the  court  in  The  Duke  of  jjncastgr  v.  Mayer  (d),  1  am  per-  * 

fectiy  satisfied  this  testatrix  did  inMd  to  give  her  personal 
esMe  to  B.,  exempted  from  the  payment  of  debts.  The  cases 
are  very  numerous,  and  great  judges  have  differed  upon  them  : 
some  have  thought  the  words  sufficient  to  exempt  the  personal 
estate ;  others  have  thought  they  did  not  afford  that  demon- 
stration. I  shall  not  go  into  the  circumstances  of  the  cases. 
There  are  certainly  many  ingredients  in  this  that  seem  to  have 
been  relied  upon  by  judges,  who  have  thought  the  personal 
estate  not  exempt.  The  circumstance  that  the  trustees  are  not  TrutteeM  n»t 
the  executors  affords  a  strong  inference  as  to  the  real  intention,  ^la^ncefavwr- 
and  is  always  favourable  to  the  exemption  of  the    personal  «?''<  <•  eTemp- 

^  "^  tion  of  persontu 

estate, 
{ee)  [postca,  899.— Ed.]  (rf)  Snpra,  889. 
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Burton  ▼. 
KnowUon, 


I  894  ] 


There  must  he 
Momeihing  tan- 
tamount  to  ex- 
pre$M  wordt  to 
exempt  pereonal 
fund  from  debte. 


[895  ] 

TtetidMe  in  thi$ 
wiU  meatu  re- 
oidue  not  opeei' 
fieaUy  given. 


estate;  a^d  1  desire  to  have  it  uoderstood^  that  though  the 
words  *^* funeral  expences"  comprised  in  this  trust,  occur  m 
some  of  the  cases,  and  are  held  not  to  have  any  conndertble 
Weight,  yet  that  is  where  the  trust  fund  is  given  to  the  eiecur 
tors,  to  whom  the  personal  estate  is  afterwards  given ;  and  I 
cannot  but  think,  that  where  the  trust  fund  is  ^ven,  with  such 
general  words  to  trustees,  who  are  not  the  executors,  upon 
whom  the  funeral  expences  would  naturally  fall,  it  does  afford 
a  considerable  argument^  that  the  testatrix  did  not  mean  the 
personal  estate  to  be  the  fund  for  all  those  charges  that  natu- 
rally fall  upon  it.  The  subsequent  words  of  the  residuary 
clause  convince  me,  that  she  did  not  mean  to  give  [the  residue 
to  her  executor]  as  executor,  but  as  a  specific  legacy,  and 
exempt  from  the  debts ;  for  so  far  from  being  given  to  bim  as 
executor,  and  his  being  entitled  to  it  as  such,  it  is  given  to  him 
upon  trust,  to  dispose  of  it  according  to  her  appointment,  and 
for  default  of  appointment  for  his  own  use,  and  then  she  makes 
him  executor. 

I  need  not  state  the  principles  which  have  been  so  often 
commented  upon,  in  The  Duke  of  AncMtef  v.  Mayer;  that 
unless  there  are  words,  not  express,  but  tantamount  to  express, 
BO  as  to  nfford  demonstration  plain,  that  the  personal  estate  is 
intended  to  be  given  as  a  specific  legacy,  and  exempt  from  the 
payment  of  debts,  it  shall  be  taken  subject  to  them.  Great 
stress  was.  laid  m  the  argument  on  the  word  <'  residue,"  and  it 
was  said^  in  The  Duke  ofJncaster  v.  Mayer  (e),  the  court  laid 
great  stress  upon  that  word.  I  tbink,  in  that  case,  a  great  deal 
of  argument  did  arise  from  that  word,  as  t|iere  applied;  but  I 
cannot  read  this  will  without  giving  to  the  words,  '^  rest  and 
residue,**  a  meaning  totally  distinct  from  residue,  after  payment 
of  debts ;  for  these  words,  coupled  with  the  words  *'  not  spe- 
cifically bequeathed,"  mean  only  such  parts  of  the  personal 
estate  as  are  not  specifically  given,  which  alludes  to  what  she 
had  before  given  to  the  heir,  or  to  the  leasehold  estates  given 
to  the  trustees.  There  are  so  many  shades  of  difference  be- 
tween The  Duke  of  Ancaster  v.  Mayer  (J*)  and  this  case,  that 
a  thousand  arguments  might  arise  in  that,  that  do  not  arise  in 
this;  and  when  f  read  Walker  v.  Jackson (g)  before  Lord 
Hardwicke,  who  certainly  differed  from  Lord  Talbot;  and 
when  1  read  Lord  Thurlow's  judgment  in  The  Duke  of  Ancat" 
ter  V.  Mayer,  I  cannot  think  the  word  "  residue"  bears,  upon 
this  case,  as  it  did  on  that,  for  there  the  trustees  were  likewise 

(f)  Sop  in,  8S9.  (/)  Ibid.  (f)  Vide  tnprm,  873. 
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txecators.      The  testator  cave  all  his  personal  estate  to  the  Bwrton  v. 
penon  entitled  to  the  rents  and  profits  of  his  real  estate :  it  is 
not  given  as  a  residue,  as  here ;  but  all  his  personal  estate  so 
giYen,  he  himself  afterwards  calls  by  the  name  of  residue ;  and 
theDy  upon  which  Lord  Thurlow  very  justly  laid  the  greatest 
stress,  and  which,  I  think,  put  it  out  of  the  power  of  the  court       [  89^  ] 
to  exempt  the  personal  estate,  he  nominates  the  same  persons 
executors  of  his  will,  who  were  trustees  for  the  payment  of 
the  debts ;  and  directs  them  to  discharge  his  funeral  charges, 
tnd  all  his  debts  and  legacies,  as  soon  as  they  should  become 
due  and  payable,  as  counsel  should  advise,  and  to  satisfy  them- 
selves out  of  his  personal  •  estate,  or  the  trust  fiind ;  all  dis- 
bursements, expences,  and  charges,  they  should  be   put  to  in 
provii^,  or  in  the  execution  of  the  w*ill.     Lord  Thurlow  thought 
it  too  taucli  to  say  upon  such  a  gift,  the  trustees  holding  both 
funds,  and  having  ^n  option  to  pay  out  of  both  promiscuously, 
that  the  personal  estate  was  intended  to  be  exempt.    Great 
doubts  were  entertained  upon  that  case  at  the  time,  but  I  most 
heartily  subscribe  to  it.     But  Lord  Thurlow  there  says,  what  IV^  (ate  fo  My 
has  imposed  a  most  grievous  task  upon  the  court;  that  it  is  ^^^nSttgaryu 
too  late  to  say  express  words  are  necessary.    There  are  many  ^anptferMmai 
cases  determined  in  ^favour  of   the  personal  estate,  which  I 
should  have  had  great  difficulty  to  acquiesce  in;  Adams  v. 
Meyrick  (Ji)  is  a  very  weak  case.    In  Stapleton  v.  Cohille  (i), 
the  circumstance  laid  hold  of  by  Lord  Talbot  does  not  satisfy 
my  mind,  nor  does  it  seem  to  have  satbfied  Lord  Hardwicke      [  897  ] 
and  Lord  Thurlow,  viz.  thS  mere  circumstance  of  the  executor 
having  a  power  to  raise  so  much  out  of  the  term  as  would  be 
sufficient  for  the  debts.     I  have  felt  great  anxiety  and  difficulty 
for  fear  of  drawing  so  nice  a  line,  that  judges  can  hardly  tell 
how  to  guide  themselves  in  determinations  of  this  sort.    I  have 
looked  very  carefully  at  Walker  v.  Jackson  (k),  and  it  must  be 
remembered  that  Lord  Hardwicke,  who  determined  that  case, 
thought    the    words   not    sufficient    tn    Lord   Inchiquin    v. 
(yBrienit):  in  the  former  he  considered  all  the  cases.     In 
applying  that  case  to  this  I  am  perfectly  satisfied,  that  if  he 
was  right  in  the  consequence  he  drew  in  that  case,  I  am  war- 
ranted in  that  which  I  have  drawn  in  this.     It  was  upon  the 

(A)  Sapra,  869..  ik)  Supra,  873. 

(i)  Supra,  875.  (1)  Supra,  866. 

(G)  For  similar  obsenratioas,  see  9  Vai.  453,  and  11  Vei.  1S5. 
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Burt{m  ▼• 


[898] 


GatkiU  y. 
Houghs  Real 
(aktiepatiieu- 
iarly  appro- 
priated  to  debts, 
personal  ettaie 
exempt  (h). 


[  899] 


codicil  ditt  Lord  Hardwick^'f  opinion  tamed,  at  affording  n 
presumption  for  the  exeetptioQ  of  Ibe  p^rfooal  estate ;  bat  if 
the  report  ia  right,  be  did  not  rest  merely  apou  its  bdog  bj 
way  of  codicil^  but  thought;  that  if  it  bad  been  in  the  will,  it 
would  be  a  atrong  case  for  the  exemption  of   the  personal 
estate ;  so  I  think,  for  the  codicil  is  only  part  of  the  will,  sod 
it  is  to  be  taken  altogether.    This  testatrix  »baving  given  thii 
fund  in  the  largest  words  to  pay  all  mortgages  and  incum- 
brances, and  all  other  debts,  and  even  her  funeral  expends, 
to  persons  who  are  not  then  naturally  to  pay  them,  gives  the 
rest  and  residue,  not  before  specifically  bequeathed  to  the  per- 
son whom  she  makes  executor ;  but  not  as  executor,  for  she 
had  an  intention  of  appointing  it,  and  then  in  default  of  ap- 
pointment, she  gives  it  to  him  for  his  own  use.    Compare 
these  words  with  Walker  v.  Jackson.    I  think  I  am  perfectly 
warranted  in  saying,  there  is  demonstration  plain  that  she  did 
iiot  mean  to  give  it  to  him  as  executor,  but  specifically  for  his 
own  use  and  benefit,  and  exempt  from  the  payment  of  debts. 
I  have  had  ffeut  difficulty,  and  am  much  afraid  of  breaking  in 
upon  established  rules,  which  I  never  desire  to  do.    There  is 
a  case  which  is  not  reported,  and  was  suggested  by  me,  aod 
deserves  some  account,  to  abew  that  the  principles  of  it  are 
not  broken  in  upon;  it  is  Gaskillv.  Hough,  Feb.  J 774,  in 
which  I  was  counsel.    The  court,  thought  the  personal  estate 
exempted.    That  depended  upon  very  different  principles ;  it 
was  neither  a  charge  for  debts,  nor  a  devise  for  payment  of 
debts,  for  I  am  not  one  of  those  judges  who  think  there  is 
aiuch  difference,  whether  it  is  the  one  or  the  other,  unless  there 
IS  demonstration  that  the  personal  estate  is  intended  to  be  ex- 
empted :  that  case  was  not  a  charge  upon  the  real  estate,  but 
an  express  direction  and  declaration  that  the  debts,  funeral  ex- 
pences,  and  charges  of  probate,  should  be  paid  out  of  the  real 
estate,  and  the  testator  then  gave  his  personal  estate  to  his  wife, 
except  a  leasehold, estate  in  Stockport,  which  he  gave  to  an- 
other :  the  heir  was  an  infant.    The  court  has  never  gone  the 
length  of  saying,  that  in  such  a  ca§e  the  real  estate  is  not  par- 
ticularly appropriated ;  and  from   that  very  appropriation  the 


(H)  The  words,  according  to  the  learned  JHdge  who  decided  this  and  the 
next  case,  were,  <<  I  will  tliat  all  my  just  debu  sball  be  paid  out  of  my  real 
estate."  See  postea,  908.  Vide  ahto  Murch  y.  Fowke,  antea,  84A,  bnt  in 
th.it  case  th/ere  were  words  of  exclusion.  The  general  rule  is  introduced 
antea,  787,  of  this  edition,  n.  (S). 
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persoiiial  estate  is  exempt  FiiDy  acquiescing  in  Hie  Duke  of 
Jnauttr  ▼.  Mayer,  I  am  perfectly  satisfied  that  I  am  warranted 
ia  boidiiig,  that  this  penonai  estate  is  given  to  B.  exempt  from 
the  payment  of  debts. 

In  Brummel  y.  Prothero  (m)  A.  devised  all  bis  manorsi  &c.  Devise  of  real 
with  tbeir  and  every  of  dieir  appurtenances,  unto  B.,  and  lo  de^^awiq^er' 
bis  heirs  in  trust ;  in  the  first  place  to  pay  all  bis  just  debts^  and  "^'  onmu^ 
also  to  and  for  the  use,  intent,  and  purpose,  that  hb  modier  of  pentnuUy 
and  her  assigns  sbould,  after  his  decease,  receive,  out  of  aU  ^1^^^/^.^^ 
and  every  bis  manora,  &c.  an  annuity  or  rent-charge  of  1£0/. ;  oifor.  PerMud 
and  to  and  for  this  farther  use,  intent,  and  purpose^  that  his  four  ^^e/ 
asters  of  the  half  blood  then  living,  and  their  assigns,  should,      [  900  ] 
from  and  immediately  after  the  decease  of  the  survivor  of  him 
and  his  mother,  during  their  respective  natural  lives,  have,  re- 
ceive, and  take,  out  of  all  and  every  the  said  manors,  fcc.  an 
anaaity  or  rent-charge  of  200/*  in  equal  shares  and  proportions, 
with  powers  of  distress  and  entry ;  and  as,  to,  for,  and  con- 
cerning all  and  every  the  said  manors,  8lc.  from  and  immediately 
after  his  decease,  charged  and  chargeable  as  aforesaid,  to  the 
use  of  his  brother  D.  and  his  issue  ii/strict  settlement,  remain- 
der to  the  use  of  his  half  brothers  £.  and  F.,  and  their  issue, 
successively,  in  the  same  manner,  remainder  to  the  use  of  hb 
said  sisters,  and  their  heirs,  as  tenants  in  common;  and  he 
directed  his  said  brothers  of  the  half  blood,  and  their  issue, 
when  in  possession,  to  take  the  name  of  A. ;  lastly^  he  gave 
and  bequeathed  unto  his  said  brother  D.  all  his  monies,  goods, 
chattek,  rights,  credits,  personal  estate  and  effects,  whatsoever 
aad  wheresoever,    and  he  appointed  his    said  brother    sole 
executor. 

The  bill  was  filed  by  bond  creditors,  and  the  question  was, 
whether  the  real  or  the  personal  estate  should  be  first  applied     [  901  ] 
in  the  discharge  of  the  debts. 

Master  of  the  Rolls.     I  shall  not  determine  it  now ;  I  will  dmrt  proceid$ 
look  at  the  will  very  carefully ;  but  i  will  state  the  prmciples  ^^  p^^^!^. 
that  will  guide  my  determination.    First,  I  will  not  look  out  of  '»•"  \/^^^^ 
the  will  as  to  the  state  of  his  affairs ;  I  shall  not  be  guided  by  ral  evidence  tii« 
the  consideration,  whether  he  could  or  could  not,  under  cer-  •^^^^^'^^ 
tain  circumstances,  have  intended  what  might  or  might  not  have 
been  inferred   from  the  same  will  under  other  circumstances. 
Secondly,  as  to  the  irresistible  inference,  I  do  not  know  what 
is  meant   by  that :  I  admit  it  must  be  such  an  inference,  as 

(m)  3  Vm.  111. 
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leaves  110  doubt  upon  the  miod  of  the  person  who  is  to  decide 
upon  it(i) :  it  must  be  iiresistible  to  mj  mind :  it  need  not  be 
such,  that  no  man  alive  can  doubt  it :  but  it  must  not  be  a  case 
of  presumption ;  for  then  we  shall  get  into  the  miserable  way 
of  explaining  it  by  evidence :  it  is  not  like  the  case  between 
the  executor  and  the  next  of  kin,  where  the  residue  is  not  dis- 
posed of,  which,  I  say,  is  only  whether  the  testator  did  or  did 
not,  upon  the  whole,  intend,  at  the  time,  that  the  executor 
should  take  it :  that  may  be  explained  by  evidence ;  this  can?- 
[  902  ]     not;  but  must  stand  upon  the  will.    There  are,   I  am  sure, 
*t  Iwiu  that     cases  upon  these  words,  ''  I  will  that  all  my  just  debts  shall  be 
out  ff  7ia/e>-     P^d  <>ut  of  my  real  estate;"  that,  I  take  it,  was  determined  to 
liiie,"  on  «p-    lay  it  upon  the  real  estate  only.    There  was  a  case  of  Gaskill 
^oNotty.  Semb.  V.  Hougk(nn),  in  the  Exchequer,  in  which  the  words  were 

something  like  these.    This  is  a .  case  which  cannot  very  uo- 

frequently  have  happened.     I  must  be  perfectly  satisfied,  before 

J  decide  that  the  personal  estate  is  exempted.    In  The  Duke  of 

AncaUer  v.  Mayer  the  Lords  Commissioners  were  satisfied; 

Ix)rd  Thurlow  was  not ;  and  he   said,  nothing  but  absolute 

satisfaction  should  induce  him  to  exempt  the  personal  estate. 

Irresistible  inference  is  not  necessary  even  in  the   caae  of  an 

heir  at  law.    In  the  known  case  of  a  devise  to  the  heir,  after 

the  death  of  the  wi&,  the  inference  is  not  irresistible ;  if  it  is 

,  to  a  stranger,  there.is  no  inference. 

Dew€  to  tru8'      On  a  subsequent  day  his  Honour  said,  my  determination  in 

wigeLnd  he-  ^^  ^^^  ^  directly  the  reverse  of  the  last ;  for  I  am  clearly  of 

fiiert  ^per-     opinion  it  is  not  sufficient  to.  exempt  the  pessonal  estate  from 

eiMtar^  nner      ^^^  debts.    I  have  looked  very  attentively  at  the  will,  that  the 

*f^  ^  '*^j^z  P*''*y  should  not  think  it  a  hard  determination,  because  diflferent 

/WfMi  (00).  from  the  last.    There  is  a  wide  difference  between  the  two 

I  903  3      cases.    This  is  stripped  of  every  circumstance,  except  that  of 

a  devise  to  a  trustee  for  the  payment  of  debts,  and  a  general 

bequest  of  the  personal  estate  to  the  executor.    There  is  no  one 

case  Anc^  French  v.Chiche^er{ji\  the  first,  upon  the  subject, 

in  which   such  words  as  these   have  been  alone  sufficient  to 

exempt  the  personal  estate.    It  has  been  over  and  over  again 

(iw)  [5.  C.  cited  antea,  p.  898,  in         {00)  See  antes,  8S4^  of  this  edi< 
the  text.— £J.]  \      tion.— £d.] 

(»)  8iipra,  833. 


(I)  In  Bwrtley  ▼.  HurU^  tbe  Master  of 
Ration.    See  5  Yes,  646.      ' 


the  Rolls  made  the  lame  obser- 


MOBTCAaSS   AKI   TO   BI   KlDlIMXI^  8S9 


decide^  diat  such  words  are  Dot  suflkient  to  rai 

as  Lord  Thurlow  says  is  necessary  (k). 


(K)  The  followiog  are  the  tubieqaeDt  decisions  on  the  points  previootly 
d^Mwed  in  this  chapter.  They  are  mrranged  according  to  the  simple  dirt-' 
sioo  of  the  learned  aathor,  namely,  Ist,  Those  which  inmish  an  viference, 
that  the  owner  of  both  funds  did  not  mean  to  exempt  the  personal  estate, 
and  f  d,  those,  where  from  the  construction  of  the  whole  will  it  appears 
he  had  such  intention. 

I.  Under  the  first  class  may  be  placed  the  case  of  Tait  v.  Northtmk^  DevUe  for  pmf' 
4  Yes.  816.  The  testator  in  this  case  devised  his  i^l  estate  to  four  trustees  ment  of  debtt^ 
■pon  tmst  by  absolute  sale  or  mortgage  thereof,  or  of  any  part  thereof,  however  aaxt- 
or  by  sale  of  timber  thereon,  or  by  such  other  ways  and  means  as  to  them   oMsly  worded^  is 
the  said  trustees  sliould  seem  proper,  to  raise  such  stun  of  money  as  should  moI  of  iUelf 
be  requisite  to  pay  the  several  sums  of  monev  borrowed  of  Sir  W.  Pnlteney,   eMjficienjt  to  ex- 
and  all  such  other  debts  as  the  testator  should  at  the  time  of  his  death  owe   onern^e  personal 
to  aoy  person  or  persons  whomsoeyer  by  mortgage,  bond,  or  other  specialty,    eetaJU. 
or  by  simple  contract,  or  otherwise  howsoever,  and  all  interest  thereof. 
And  after  dispnosing  of  the  surplus  of  his  real  estates  after  payment  of  his 
debts,  and  giving  some  legacies,  the  testator  bequeathed  all  the  rest  and 
residue  of  his  **  personal  estate  whatsoever  and  wheresoever,  and  of  what- 
soever nature  or  kind  soever"  to  his  two  sisters  equally,  for  their  own  use 
absolutely ;  and  he  appointed  two  of  the  said  trustees  executors.    The 
cause  coming  ou  for  furtlier  directions,  a  question  arose,  whether  under  this 
will  the  testator's  personal  estate  was  exempted  from  the  payment  of  his 
debts?    For  the  residuary  legatees  at  was  contended,  thatuie  will  shewed     ^ 
an  (videnl  intention  in  their  favour,  particularly  from  the  testator's  very 
anxious  directions  as  to  the » debts,  before  he  proceeded  to  the  disposition 
of  bis  personal  estate ;  and  it  was  asked,  whether  there  was  any  fair 
ground  for  doubthig  of  the  intention  ?    It  was  true  the  testator  had  not 
given  any  direction  for  the  payment  of  the  funeral  expences  out  of  his 
real  estate ;  but  that  was  a  slight  circumstance,  and  those  cases  which 

required  that  circumstance,  must  have  i^orded   but  little  evidence  of  * 

iatention.  Upon  this  will  the  inference  was  strong.  The  minute  circum. 
stance  of  the  probate,  and  the  funeral  expences  did  not  occur  to  the  tes- 
tator when  he  was  considering  the  large  debts,  for  the  discharge  of  which 
he  had  been  so  anxious  to  provide ;  and  what  was  meant  by  the  word 
''  absohitely,"  but  *<  discharged  from  the  debts."  The  Lord  Chancellor, 
however,  enquired  whether,  as  the  trustees  had  no  power  to  throw  the 

funeral  expences  and  probate  on  the  real  estate,  the  personal  estate  could 

be  charged  with  those  expences  and  not  be  charged  with  the  debts.    And 

on  a  future  day  his  Lordship  said,  he  did  not  think  there  had  been  any  case 

so  near  tiie  argument  contended  for  on  the  part  of  the  two  sbters,  as 

Bwrton  V.  KwmUon,    He  held  a  firm  opinion  that  the  doctrine  was  exactly 

as  laid  down  in  AneaHet  v.  Mayer,  and  took  tlie  rule  at  present  to  be,  that 

the  personal  estate  was  the  natural  fund ;  that  against  the  charges  naturally 

thrown  upon  the  pe:rsonal  estate,  it  was  permitted  to  shew  a   distinct 

exemption,  or  from  the  whole  will  it  miglit  be  collected,  that  there  was  an 

iatention  expressed  in  the  will,  not  merely  in  toiidem  verhia,  that  the  per- 
sonal estate  should  be  exempt    Then  charging  the  real  estate  ever  so 

anxiously  for  payment  of  debts,  would  not  of  itself  be  snf&cient  to  exempt 

the  personal  estate.  The  whole  doctrine  would  be  set  afloat  if  the  argu- 
ment for  the  two  sisters  were  allowed  to  prevail,  for  it  only  came  to  this. 

There  are  two  circumstances  ;  one,  that  there  is  a  gift  of  residue  of  the 

personal  estate ;  the  other,  that  there  is  a  very  anxious  charge  of  debts 

■poo  the  real  estate,    lieyond  that  there  was  no  ground  to  stand  upon.    All 

ttie  rest  of  the  circumstances  were  merely  conjectural,  upon  a  supposed 

intention ;  and  it  was  asked  in  argument,  what  could  the  testntor  mean  by 

giving  these  sisters  his  personal  esute  [absolutely]  if  they  obtained  nothing 

byitf    All  his  Lordship  could  say  to  that  was,  that  a  man  giving  the 

residue  of  his  personal  estate,  did  not  in  general  mean  much.    It  was  as 

it  might  happen.    The  decree  accordingly  was,  that  the  personal  estate 

should  not  be  exempt  from  the  payment  of  debts.  j 

The  next  case  is  that  of  Hartley  v.  UwrU,  5  Ves.  540,  where  A.  by  his  ]}ireeHon  to  i 

will  directed  that  all  his  just  debts,  funeral  and  testamentary  expences  pay  debu  and  1 

ihonld  be  in  the  first  place  fully  paid  and  satisfied.    He  bequeathed  to  h^deviee  to  true^ 
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^Xrt  Off  1¥HAT  ruMo 


j)$$eaided  §»-        A  field  ^Mte  deaceaded,  diaU  eiontrate  a  rtaX  eiMe  iaowa 
exontntt  de-     bered.    This  ia  a  qtmlioii  as  to  manhailing  asaeCs  {pp), 

vUed  eMUdtt  en- 

( op)  Respeotlng  which,  see  the  note  at  the  end  of  thii  chapter,  sec.  I.- 
Ed.] 


tees  qf  real  and 
periimal  eslah 
in  trust f  to  pay 
<Mte,  legacies, 
and  funeral  ex* 
penceiy  and  6f- 
^uest  qf  residue 
toAtfUoexemp- 
titmef  residme 
fromdehU, 


C<fnti$iuation  qf 
judgment  in 
Hartley  v. 
Uvrle, 


wife,  Ann,  all  his  honsefaolil  goods,  plate,  linen,  jewels,  and  china,  and 
devised  all  his  messuages,  &c.  and  all  his  monies  in  the  Ainds  to  trnstees 
upon  trnst,  out  of  the  rents  of  the  said  estates  and  proceeds  of  his  money 
in  the  funds,  to  pay  all  his  jnst  debts,  fimeral  and  testamentary  expences, 
and  the  several  legacies  in  his  said  will  after  mentioned.  The  testator  then 
gave  legacies  and  annuities,  and  directed  his  trustees  to  pay  the  residue  of 
the  said  rents,  issues,  and  profits,  dividends,  interest,  and  proceeds  into 
the  proper  hands  of  his  daughter  till  his  grand-daughter  attained  twenty- 
one,  then  he  gave  3001.  a  year  to  his  daughter  for  life,  and  devised  the  said 
messuages,  interest  monies,  and  procee£  upon  trust,  for  the  beneUt  of  his 
said  grand-dao^ter ;  ^*  all  the  rest  and  residue  of  his  real  and  personal 
estate,  whatsoever  and  wheresoever,  and  of  what  nature,  kind,  or  quality, 
soever  the  same  might  be,  not  by  him  otherwise  ^i^en  and  disposed  of,*'  be 
gnve  nnto  his  said  daughter,  her  hdrs,  executors,  administrators,  and 
assigns,  absolutely  for  ever,  and  appointed  the  said  trustee,  and  bis 
daughter  executors.  The  will  having  been  established,  and  the  canse 
coming  on  for  further  directions,  the  principal  question  was,  whether  tfie 
personal  estate  was  exempt  from  the  debts?  Lord  Alvanley,  M.  R.  said, 
the  effect  of  the  will  was,  that  after  a  general  direction  that  the  debto  and 
funeral  and  testamentary  expences  should  be  paid,  which  be  considered  as 
a  direction  to  the  executors  to  pay  tiiem,  the  testator  gave  certain  parts  of 
his  personal  estate  to  his  wife.  He  then  created  a  fund,  which  he  vested 
in  two  trustees,  who  were  two  of  his  executors^  for  the  purpose  of  doing 
what  he  had  In  the  outset  directed  to  be  done,  [nanlely,]  to  pay  his  debts 
and  funeral  and  testamentary  expences,  and  not  only  those,  but  likewise 
his  legacies.  The  legacies,  therefore^  were  without  all  doubt  charged  only 
pn  this  fund. 

''  The  fund  thus  created,"  continued  his  Lordship,  ''  consisted  of  the 
testator's  real  estate,  and  a  part  of  his  personal  estate.    It  was  contended, 
that  this  is  a  specific  gift  of  tiie  personal  estate  undisposed  of  to  the  tes- 
tator's daughter,  exempt  from  the   payment    of  his   debts.     Whatever 
might  have  been  my  opinion  before  the  case  of  Tait  v.  Kortkwick,  I  most 
now  be  extremely  cautious  before  I  proceed  to  decide  upon  this  point 
beyond  the  case  of  Burton  v.  Knowltony  for  it  is  extremely  clear   the 
noble    Lord  who  decided  Tait  v.  Northwick  intimated   a  strong  doAbt 
of  the  propriety  of  my  determination.    I  have  had  occasion,  and  have 
taken  great  pains,  to  consider  tiiat  case  very  fully;  and  I  tiiink,  if  I  was  to 
decide  it  again,  I  should  still  be  of  the  same  opinion.    The  residuary  clause 
in  this  will  is  not  a  specific  gift  at  all,  except  with  reference  to  what  is 
before  given.    It  is  not  merely  personal  estate,  but  the  rest  and  residue  of 
the  testator's  real  and  personal  estate  not  otherwise  given ;  whereas  he  had 
given  all  his  real  estate  before  in  trust  for  the  payment  of  his  debts ;  and  I 
must  admit,  his  funeral  and  testamentary  expences  are  included.    It  is 
impossible  to  suppose  it  any  thing  more  than  a  gift  of  what  was  not  before 
given,  not  as  a  specific  bequest,  hot  of  what  might  have  been  omitted  ; 
not  to  the  separate  «se  of  his  daughter,  but  to  her  generally.    I  find  no 
case,  in  which  the  testator,  after  beginning  with  a  direption  for  the  pay- 
ment of  debts  and  funeral  expences,  (which  naturally  fall  upon  the  personal 
estate,  and  are  to  be  paid  by  the  executors,)  has  created  a  fund  for  liis 
debts  and  funeral  expences,  and  then  given  the  residue  by  such  words,  (for 
it  is  not  given  to  the  separate  use  of  his  daughter)  where  it  has  been  held, 
that  he  meatit  that  trnst  fund  as  any  thin^c  more  than  auxiliary,  if  the 
personal  estate  should  be  deficient ;  and  with  that  impression  I  am  not  at 
liberty  to  decide  in  favour  of  the  residuary  legatee  as  to  the  exemption  of 
the  subject  of  that  residuary  disposition  ;  which  I  consi(}er  as  only  general 
words  thrown  in,  perliaps  without  any  definite  intention.    Therefore  with 
some  reluctance,  but  bound  down  by  the  authorities,  I  decide  that  there  is 
not  sufficient  in  this  residuary  disposition  to  exempt  it  from  the  payment  of 
debts."    The  next  evening  the  Master  of  the  Rolls  observed,  that  the 
subject  4>f  the  rcsidoary  claose  was  not  specifically  the  residue  of  the  per^ 
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Bonal  estate,  bnt  tbe  residue  of  tlie  real  and  personal  estate  not  by  tbe 
testator  otherwise  given  and  dispdscd  of;  and  the  testator  had  made  all 
bis  real  eatate  a  foftd  for  the  debts ;  therefore  it  was  tbe  residue  of  the 
▼ery  faad,  which  he  had  created  for  his  debts. 

la  Bridges  v.  Philiipt,  6Ves.  567.   B.  by  his  will  devised  estates  to   Deviiie  in  trust 
trustees  in  trust  to  sell,  with  power  in  the  mean  time  to  pay  off  the  mort-   to  sell  and  pay 
gage  tken  affecting  the  same ;  and  for  that  purpose  to  take  up  money ;  debts.  Bequest 
and  confine  or  restrain  such  new  mortgage  io  such  parts  of  the  premises   of  plate  as  heir" 
which  were  not  intended  to  be  disposed  of;  and  which  would  be  very   looms,  and  other 
ample  to  answer  both  puriioses;  and  with  tbe  money  arising  ^om  such  sale,  legacies.  Desire 
ia  the  first  place  to  pay  off  all  his  just  debts,  except  the  said  mortgage,  and    t/iat  latter  2e- 
a  charge  of  4000i.  to  his  sisters,  which  by  his  settlement  was  provided  for  gacies  {except 
and  directed  to  be  paid  out  of  another  fund,  and  in  tbe  next  place  to  heir-looms)  be 
raise  and  pay,  &c.    The  testator  then  went  on  to  dispose  of  the  residue  of  ^d  out  of  per* 
the  money  arising  from  tbe  vale,  and  also  of  that  portion  of  his  estates  aonal  estate. 
which  should  remain  unsold  for  the  pur|M>ses  aforesaid.    He  tfaeq  devised    Gift  of  residue 
pkite,  books,  and  furniture  as  heir-looms,  and  bequeathed  several  legacies,  of  personalty 
coucluding  his  will  thus :  <<  All  which  said  last-mentioned  legacies  I  desire  {except  as  qfore- 
may  be  paid  out  of  my  personal  estate  (except  that  part  given  as  aforesaid   S4fid)  to  uf^^e,  no 
for  heir-looms);  and  all  the  rest  and  residue  of  my  said  personal  estate   eToneration  qf 
(except  as  aforesaid)  I  give  and  bequeath  to  my  said  dear  wife^  whom  persQnat  fvmA. 
togetlier  with  the  said  trustees,  I  appoint  executrix  and  executors  of  this  ^ 
n^  will."    Upon  an  issue  directed  dfvisaot^  ^el  non,  the  will  was  esta-: 
blished.    The  cause  coming  on,  on  the  equity  reserved,  the  only  question 
was,  whether  the  personal  estate  was  exempt  from  the  debts.    In  favour  of 
that  construction  of  the  will  it  was  contended,  that  it  was  the  case  of  a 
devise  of  particular,  excepted  estates,  not  by  way  of  charge,  bnt  to  be      • 
sold  and  absolutely  disposed  of;  that  simple  contract  debts  were  in  this 
respect  legacies ;  a  bounty  to  tbe  creditors ;  who  had  not  before  the  means 
of  coming  at  the  real  estate ;  that  the  bequest  to  the  wife  was  as  residuary 
legatee,  and  not  as  executrix ;  that  the  words  ''  except  as  aforesaid''  in 
the  residuary  disposition  were  material ;  shewing  that  tbe  residue  intended 
was  the  residue,  subject  only  to  a  deduction  in  respect  of  the  legacies  given 
out  of  the  personal  estate,  affording  also  an  irresistible  inference,  that  the 
personal  estate  was  to  go  to  her,  subject  to  no  other  charge ;  and  that  the 
debu  were  to  go  out  of  the  real  estate.    Bit  per  faster  of  the  Rolls.   There 
t«  certainly  room  for  conjecture  that  this  testator  did  mean  to  throw  the 
whole  of  the  debts  upon  his  real  estate.    But  it  is  only  a  probable  coi^ec* 
tnre ;  there  is  no  certainty,  no  clear,  unan^biguous  intention  to  be  collected 
from  the  whole  will,  that  he  meant  that ;  and  there  is  no  distinct  difference 
between  tliis  case  and  Tait  v.  Northwick,    Very  small  differences  mightl  be 
pouited  out ;  but  such  as  would  form  no  guide  for  other  cases ;  and  leading 
to  pnscle  and  confuse,  rather  than  to  give  assistance  to  those  who  might  be 
called  upon  to  advise  as  to  the  construction  or  frame  of  wills. 

His  Honour  continued :— "  There  is  in  this,  as  m  many  cases,  a  very  Inference  frot^ 
different  provision  tor  the  payment  of  all  the  testator's  debts  by  the  sale  of  direction  to  pay 
real  estates.    There  is  no  provision  for  the  payment  of  the  funeral  ex-  funerat  expences 
peaces,  I  think,  the  omission  of  that  has  had  full  as  much  weight  in  some  means  little. 
of  the  late  cases  as  is  due  to  it.    Perhaps  it  is  true,  as  stated  by  Lord  Sembm 
Uardwicke,  tliat  it  is  more  a  phrase  of  form,  than  indicating  a  settled 
ioteotion  ;  and  that  either  the  insertion  or  omission  of  it  means  little*   This  Debts  and  It' 
testator  then  proceeds  to  give  particular  legacies  out  of  the  real  estate ;  and  gaeies  distin^ 
it  is  said,  to  be  clear  those  legax;ies  must  come  out  of  that  and  no  other  f^nd ;  guished. 
trne ;  for  they  have  no  existence  but  by  the  will,  and  must  come  out  of  .the 
fund  the  testator  points  out.    Bnt  the  debts  have  a  separate  -and  inde- 
pendent existence.    The  testator  disposes  of  some  part  of -his  persona! 
estate  as  l^ir-iooras ;  and  gives  certain  legacies,  directed  to  be  paid  out  of 
the  personal  estate.    It  is  said,  that  shewst  the  debts  are  to  be  paid  out  of 
the  real  estate*    That  intention  appears  with  no  decree  of  certainty.    He 
niffht  have  meant  only  to  distinguish  those  legacies  from  the  other  legacies 
to  be  paid  out  of  the  real  estate.    No  clear  intention  appears  to  make  a 
distinction  between  debts  and  legacies ;  and  that  the  latter  only  shall  come 
•at  of  the  penooal  estate*    It  is  said  the  words  '*'  except  as  aforesaid^** 
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OUT   OF   WHAT   FUND 


The  first  case  we  meet  with  of  this  kind  is  that  of  Galiom 
V.  Hancock  (p).     There  the  defendant's  late  husband,   being 
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refer  to  those  few  legacies  immediately  before  given.  T%at,  is  clear  mii* 
coDStrnction.  They  refer  to  vrbat  ia  immediately  before  mentioned,  tIx. 
wfiat  is  excepted  for  heir-looms.  In  Tait  t.  Lord  Northwick  there  was  more 
room  for  arguing,  that  the  residnary  clanse  had  reference  to  the  twolejpciea 
immediately  before  given ;  bat  it  was  held  to  mean  tbe  general  residue ; 
that  it  must  be  taken  as  snch ;  and  mnst  be  subject  to  every  thing  natorally 
a  charge  npNon  the  fond,  of  which  it  is  the  residue,  though  the  testator 
does  not  distinctly  enumerate  every  thing  payable  out  of  it.  The  residuary 
legatee  cannot  take  tbe  fund  exicept  after  discharging  every  thin^  payable 
ont  of  it.  Upon  the  whole  of  this  will  there  is  do  indication  plain  of  an 
intention  to  exonerate  tbe  personal  estate  from  the  omission  to  provide  for 
the  funeral  expences.  I  rather  conjecture,  that  the  testator  did  intend^ 
that  the  real  estate  he  had  set  apart  shouid  be  devoted  to  the  payment  of 
bis  debts.  I  could  not  be  certain,  that  I  might  not  be  mistaken  even  in 
privately  supposing  that,  but  there  is  no  ground,  npon  which  I  can  judi- 
cially collect  a  settled  intention." 

The  next  case  also,  is  one  wherein  the  ^personal  estate  was  held  not  to 
be  exempt  from  the  payment  of  debts,  and  mnst  therefore  be  classed  nnder 
this  division  of  the  note.  The  testator  devised  his  real  estates  to  several 
persons  for  their  lives,  with  remainders  in  strict  settlement.  He  then 
bequeathed  legacies,  and  gave  his  personal  estate  to  W.  M.,  he  paying 
thereout  all  and  singular  legacies,  and  all  the  testator*s  funeral  expences 
and  simple  contract  debts.  Tbe  testator  then  recited  that  he  had  borrowed 
several  snms  of  money  on  mortgage  to  pay  for  the  above  estates,  and  that 
he  was  minded  that  the  whole  should  be  discharged  in  equal  proportions  by 
the  respective  devisees,  for  which  purpose  he  ordered  that  all  snch  sums  as 
the  said  devisees  for  life  should  respectively  pay  off,  should  be  a  debt  and 
charge  againtit  the  whole  of  such  estates  in  favour  of  the  person  or  persons, 
his  and  their  executors,  &c,  so  paying  oif  and  discharging  the  same,  and 
he  directed  the  next  taker  of  the  said  estates  nnder  his  will,  to  repay  sudi 
sums  of  money  as  his  predecessor  from  time  to  time  sliould  have  so  paid  off 
and  expended,  to  such  person  or  persons,  and  in  sucn  manner  as  his  prede- 
cessor should  direct,  deducting  from  time  to  time  the  due  share  or  proportloo 
of  sudi  preceding  taker,  until  the  whole  of  such  sum  and  sums  of  money 
should  be  paid  o(t'$  and  the  testator  directed  the  same  course  to  be  used  by 
each  of  the  takers  in  succession,  until  the  full  payment  of  the  said  roort- 
gages ;  it  beinc  his«will  that  no  part  of  his  estates  should  be  sold.  W.M. 
was  appointed  execntor.  By  a  codicil,  the  testator  substituted  the  de- 
fendant as  a  trustee  in  the  place  and  stead  of  the  trustee  appointed  by  his 
will,  and  declared  that  the  said  defendant  and  his  heirs,  should  and  might, 
in  order  to  raise  money  for  the  payment  of  all  and  singular  his  debts  and 
legacies  with  all  convenient  speed,  *mortgage  (with  the  approbation  of  tbe 
taker  for  the  time  being  of  the  said  estates,  according  to  the  said  will)  a 
competent  part  of  his  said  freehold  estates  for  so  mnch  money  as  should  be 
necessary  for  that  purpose.  W.  M.,  to  whom  tbe  personal  estate  was  be- 
queathed by  the  will,  insisted,  that  the  testator  having  by  the  codicil  totally 
varied  the  order  of  funds  for  the  payment  of  his  debts,  not  having  there 
distinguished  between  his  simple  contract  and  mortgage  debts  as  he  had 
done  in  his  will,  bnt  had  given  power  to  the  defendant,  who  was  not  exe« 
cntor,  to  raise  by  mortgage  of  the  freehold  estates  so  much  as  should  be 
necessary  for  the  payment  of  aU  his  debts  and  legacies ;  he  had  exhibited 
an  evident  intention  to  throw  the  whole  bnrthen  of  debts  on  his  freehold 
property,  and  to  exempt  the  personal  fund. 

The  Master  of  the  Kolls  said,  there  was  no  reason  whatever  either  of 
justice  or  convenience,  to  induce  him  to  depart  from  the  rule  laid  down  by 
Lord  Thurlow,  in  Ancaster  v.  Mayer ;  requiring,  that  in  order  to  exonerate 
the  personal  estate,  there  should  be  either  express  words,  or  a  plain  indica- 
tion of  that  intention.  Indeed  his  Honour  wished  the  rule  had  been  still 
more  strict ;  and  that  nothing  hut  express  words  bad  been  permitted  to 
alter  the  course  and  order  of  the  law.  Originally  the  rule  was  so.  Lord 
Kottiogham,  in  Popkam  v.  Bamfleldf  had  expressad  himself  thus :  **  Tha 
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ieued  in  fee  of  an  estate^  and  having  borrowed  a  sum  of  money, 
gave  a  bond  for  it,  dated  May  12, 1724,  and  a  mortgage  for 


law  charges  the  debts  upoa  the  personal  estate ;  and  notkuig  can  dischargo 
it  but  exclosive  and  expressly  negative  words,  whether  in  tiie  case  of  hares 
/actus  or  hares  natus"  However,  after  the  cases  that  had  been  decided,  it 
was  too  Ute  then  to  say  it  was  not  open  to  the  court  to  collect  from  the 
whole  will  an  intentiou  to  exonerate  the  personal  estate  :  thoueh  that  in- 
tention was  not  expressed  by  any  positive  and  exclusive  words.  In  the 
case  before  the  court,  his  Honour  thought  there  was  not  that  plain  indi- 
cation of  intention,  which  Lord  Thnrlow's  rule  required.  By  directing 
that  the  executor  to  whom  all  the  personal  estate  was  given  should  pay 
thereout  all  the  legacies,  funeral  expences,  and  simple  contract  debts, 
prim^  faeie  there  was  some  appearance  of  an  intention  that  the  testator  did 
not  mean  the  personal  estate  to  be  liable  to  debts  by  specialty.    But  that  • 

alone  upon  the  authorities  was  not  sufficient.    There  must  be  a  charge 
clearly  and  distinctly  upon  the  real  estate,  to  make  it  liable.    The  testator    There  nmst  U 
had  not  in  direct  terms  made  any  charge  upon  the  real  estate,  but  he  took   clear  and  dis- 
it  for  granted,  that  the  real  estate  would  be  called  upon  fur  bond-debt&  and    titut  charge  on 
mortgages ;  and  his  object  was,  to  secure  an  equal  distribution  of  the  bur-  real  f^taie  to 
then  among  the  several  devisees,  who  were  to  take  the  real  estate  in  sue-  mtke  it  liable^ 
pession  ;  and  no  other  object  whatsoever.    His  intention  was  not  to  fa- 
vour the  executor  taking  the  personal  estate  against  those  taking  the  real 
estate ;  but  to  take  care,  that  those  who  were  to  take  the  real  estate,  as 
against  each  other,  should  bear  fte  burthen  in  equal  proportions. 

The  testator  directed,  not,  that  all  the  specialty  debts  and  mortgages    Direction  which 
should  be  paid  out  of  the  real  estate,  but  that  such  sums  as  any  of  the  devisees  could  only  be 
should  pay  should  be  a  charge  against  the  whole  real  estate,  and  this,  the   made  under 
Master  of  the  Rolls  said,  was  tlie  sole  intention  apparent  on  the  will,   idea,  that  debts 
Then  it  vras  contended,  tliat  the  codicil  operated  as  a  total  exoneration  both   were  to  come 
from  the  debts  and  legacies.    The  codicil  contained  as  complete  a  provision   out  qf  real  eS' 
for  all  debts  and  legacies  as  could  be^  the  trustee  had  power  to  mortgage   taie,  not  enough 
for  their  payment.    But  this  was  nothing  more  than  was  the  case  in  Tuit  v.    to  exempt  per* 
Northwick.     This  case  was   hardly  so  strong  in  that  respect,  for  there  sonal/uad, 
were  more  circumstances  in  that  case,  from  which  it  might  have  been 
argued,  that  the  testator  could  not  have  had  in  contemplation  to  burthen 
his  real  estate,  merely  in  aid  of  the  personal.    At  most,  this  was  but  the 
same  case,  and  could  not  be  contended  for  higher  than  as  equivalent  to  tliat; 
and  there  Lord  Rosslyn,  adhering  to  Lord  Thurlow*s  rule,  said  expressly, 
that  the  most  anxious  provision  for  payment  of  debts  out  of  the  real  estate 
would  not  be  sufficient  to  exonerate  tlie  personal  estate.    Sir  W.  Grant  was 
therefore  of  opinion,  that  tliere  was  no  exoneration  of  the  personal  fund  in 
this  will  before  htm.     hVatson  v.  Briekwood,  9  Ves.  447* 

Neither  a  charge,  nor  a  direction  to  sell,  nor  the  creation  of  a  term  for   Trustees  ex* 
payment  of  debts,  will  exempt  the  personal  estate  from  that  burthen.    The  pressly  em' 
will  which  gave  rise  to  the  decision,  or  rather  the  confirmation  of  the  law  powered  to  raiss 
in  these  particulars,  was  this : — C.  T.  devised  his  freehold  manors,  &c.   debts  and  leg^ 
subject  to  such  mortgages  and  incumbrances  as  then  were,  or  at  the  time  cies  by/eUing 
of  his  decease  might  be,  affecting  the  same,  and  to  the  payment  of  his  debts  timber,  sdling 
and  the  legacies  thereinafter  given,  to  the.  defendants  for%X)0  years ;  and   estate^  or  other* 
subject  thereto  ;  he  gave  the  said  manors  to  his  eldest  son  for  life,  with  re-  vngg^  as  ihey 
mainders  in  strict  settlement.    The  will  then  declared,  that  the  said  term  ghoutd  tl^ni 
was  60  limited  to  the  said  trustees  upon  trust,  in  tlie  first  place,  to  raise  the  fit^  jm  exemp* 
snra  of  1000/.  for  his  eldest  dau^shter,  and  upon  further  trust  to  sell  such   tiim  qf  personal 
part  of  his  freehold  estate  as  they  should  think  proper,  in  order  to  pay  /jm((» 
off  and  discharge  all  mortgages  and  incumbrances,  if  any,  of  his  said  estates, 
and  all  his  debts  and  legacies,  and  particularly  what  should  be  due  to  his 
wife  for  any  arrears  of  Uie  annuity  given  to  her  by  the  testator's  uncle's 
will.    The  will  concluded  by  a  bequest  of  furniture  to  the  testator's  wife, 
and  gave  all  the  rest  and  residue  of  his  personal  estate  of  what  nature  or 
kind  soever,  unto  such  one  of  his  sons  as  should  at  the  time  of  his  decease 
happen  to  be  his  eldest  son,  and  entitled  to  the  possession  of  his  freehold 
estates  devised  by  the  will,  and  appointed  the  testator's  wife,  the  trustees, 
and  the  plaintiff,  (who  was  the  testator's  eldest  son  at  the  time  of  his  death) 
executors.    By  a  codicil,  the  testator  empowered  the  trustees  to  fell  timber 
9t  other  trees>  growing  on  any  of  his  estates,  (except  in  Weald  Parkj  for 
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OOT   OF    WHAT    FUND 


[  904  ]     ^  <&°ic  "vm,  on  the  ISth  of  June  following';  and   on  the 
llth  December,  1728,  made  his  will,  by  which  he  devi$ed  the 


Neiihtr  charge 
nor  direction  to 
sellf  nor  erea- 
titm  of   term 
for  debts,  will 
exempt  perioH" 


Personal  estate 
peiiucathed  in 
tnutt  for  ten- 
fator*8  danffk' 
icTf  primury 
fund  for  pay- 
tnent  qf  debts 
charged  by  the 
tcill  on  real  es- 
tate, there  be- 
ing  7ieither 
words  nor  appa- 
reflt  intention 
to  exempt  if. 


6T  towards  raising  money  to  pay  off  and  discharge  the  mortgages  and  other 
incumbrances,  aiTerting  any  of  his  estates,  and  also  his  debts  and  legacies  ; 
and  he  willed,  that  his  said  trustees  should  raise  such  money  either  by  the 
ways  and  means  directed  by  his  will,  or  by  sale  of  timber,  or  by  all  or  any 
of  8f)cli  ways  or  means  as  to  them  should  seem  meet.  There  was  also 
another  codicil,  but  the  same  was  irrelevant  to  the  question  in  dispute. 
The  bill  prayed  that  a  snfficient  svm  might  be  raised  by  sale  of  the  real 
estate,  or  of  the  timber  thereon,  to  pay  the  debts  and  legacies,  according  to 
ttie  will,  to  be  applied  in  exoneration  of  the  personal  estate.  Sed  per  Sir 
W.  Grant,  M.  R.  :— 

The  personal  estate,  being  the  proper  and  primary  fund  for  the  payment 
of  debts  and  legacies,  can  be  exempted  only  by  express  declaration,  or 
plain  and  nnequi vocal  manifestation  of  intention.  The  question  generally 
IS,  whether  there  is  sufficient  evidence  of  such  intention.  It  is  agreed,  that 
neither  a  charge  upon  the  land,  nor  a  direction  to  sell,  nor  the  creation  of  a 
term  for  payment,  will  exempt  the  personal  estate.  There  is  in  this  will  a 
charge  of  debts  and  legacies  ;  and  a  term  created  for  payment  of  them  ; 
bot  tiiere  is  nothing  particular  in  the  manner  of  making  that  charge ;  or  the 
mode,  in  which  the  trnst  of  the  term  is  declared  :  nothing,  denoting,  that  the 
testator  intended  the  land  to  be  the  primary,  still  less  the  exclusive,  fund. 
Then,  it  is  contended,  that  the  inference  might  arise  from  the  manner  of 
giving  the  personal  estate :  but  there  is  nothing  except  the  common  resi- 
duary clause  :  *'  all  the  rest  and  residue  of  my  personal  estate  of  what 
nature  and  kind  soever*.**  not,  '*  all  my  personal  estate,"  not  *'  all,  which 
I  have  not  hereinbefore  disposed  of:"  or  any  other  of  those  forms,  which  in 
several  cases  have  been  held  to  denote  an  intention  to  g!ve  the  personal 
estate  as  a  specific  bequest.  Indeed,  here,  the  residuary  legatee  could  not 
take  specifically  what  might  be  left,  after  separating  from  the  personal 
estate  the  particular  articles  given  to  the  widow  ;  as  it  is  admitted,  that 
there  is  a  charge  of  uncertain  amount,  which  must  necessarily  fall  upon  it : 
viz,  the  funeral  and  testamentary  expences  ;  affording  the  inference,  that 
he  did  not  intend  to  give  his  personal  estate  as  a  specific  bequest.  Upon 
the  general  scope  of  the  will  there  is  nothing  (eading  me  to  suppose,  the 
testator  meant  to  increase  his  personal  estate  at  the  expence  of  his  real :  on 
the  contrary,  there  is  a  direction  that  any  sums  he  may  be  entitled  to  as 
personal  estate,  charged  upon  real,  shall  be  extinguished  for  the  benefit  of 
the  person,  entitled  to  the  real.  The  personal  estate  is  aot  given  to  any  one 
by  name,  but  it  is  to  such  son  as  shall  be  the  eldest  at  his  decease ; 
and  who  in  that  character,  he  supposed,  woikld  be  entitled  to  the  real  estate. 
The  very  circumstance,  that  the  residuary  legatee  is  first  taker  of  the  real 
estate,  has  been  sometimes  held  a  ground  for  exempting  the  personal  estate. 
However,  it  is  enough  to  say  there  is  not  upon  this  will  sufficient  evidence 
ef  the  testator's  intention  to  exempt  it.     Tower  v.  Lord  Rous,  18  Ves.  132. 

In  Aldridge  v.  Lord  fVallseouH,  1  Ball  &  Bea.  312,  Joseph  Blake  devised 

all  his  lands  (subject  to  the  payment  of  his  just  debts,  funeral  expences, 

and  several  portions  afterwards  charged  for  his  daughters)  to  tmstees,  upon 

certain  trusts ;  ffnd  after  limiting  estates  in  the  lands  to  several  persons,  he 

directed  the  trustees,  within  a  reasonable  time  after  his  decease,  by  sale  or 

mortgage,  or  out  of  the  rents  and  profits  of  the  lands,  to  raise  30002.  for  his 

daughter.  Lady  Errol,  4000J.  for  his  daughter,  A.  M.  Blake,  and  40001.  for 

his  daughter,  ri.  L.  Blake,  he  appointed  his  son,  T.  H.  Blake,  his  executor, 

and  bequeathed  him  all  his  personal  estate,  in  trust  for  such  purposes  as  he 

.(the  testator)  should  appoint.    By  a  codicil,  the  tastator,  after  reciting  the 

bequest  he  had  made  of  his  personal  estate,  directed  Ms  executor  to  hold 

the  said  personal  estate,  in  trust  for  the  testator's  daughter,  A.  M.  Blake. 

The  executor  applied  the  personal  estate  in  part  payment  of  the  testator's 

debts ;  and  one  question  was,  whether  that  was  a  right  application  of  the 

personal  fund,  which,  it  was  contended,  he  held  in  trust  tor  A.  M.  Blake? 

Lord  Manners,  after  stating  that  he  collected  three  propositions  from  the 

decided  cases,  namely,  1st,  Tlmt  the  intention  of  the  testator  must  appear 

from  the  will  itself,  and  not  from  extrinsic  circunutances.;    $d.  That  the 

personal  estate  being  the  fund  primarily  liable  to  debbi,  the  intention  of 

th«  testator  to  exonerate  it  must  clearly  appear ;  and,  3d,  That  neither  m 


MORTGAGES  AHE  TO  BE  REDEEMED. 

estate  io  fee,  which  lie  bad  ttius  mortgaged,  and  also  an  estate 
for  three  lives,  to  the  defendant  bis  wife,  and  made  ber  aole 


mere  charge  of  debts  on  the  real  estate,  or  a  mere  jrift  of  the  personal 
estate^  was  of  itself  sufficient  to  discharge  the  personal  estate  as  the  pri- 
mary fund ;— 'inquired  if,  in  the  case  before  him,  there  was  any  thing  more, 
than  a  charge  on  the  real  estate  ?  In  the  beginning  of  the  will,  the  testator 
charged  the  real  estate  with  the  payment  of  his  debts,  and  at  the  conclu- 
sion, he  bequeathed  his  personal  estate  to  his  son,  in  trust  for  his  daughter, 
for  whom,  in  a  former  part  of  the  will,  he  had  made  a  provision.  But,  in 
order  to  exonerate  the  personal  estate,  it  was  requisite  something  more 
diould  appear,  as  it  was  admitted,  that  tlie  mere  charging  the  real  estate 
only  made  it  ancillary  to  tlie  personal,  in  payment  of  debts.  There  was  a 
proYision  for  other  parts  of  the  testator*a  i)miily,  which  tended  to  eonirm 
this  opinion,  namely,  where  he  directed  his  tmstees^  by  sale  or  mortgage  of 
his  estates,  to  raise  the  portions  of  his  daughters ;  for  it  was  remarkable, 
that  he  made  no  such  provision  for  the  payment  of  his  debts  and  legacies, 
and  the  personal  estate  was  given  to  a  daughter,  wIm  was,  m  another  part 
of  the  will,  provided  for.  Considering,  then,  the  mles  which  had  governed 
dedsloxts  on  this  subject.  Lord  Mannek^  thought  that  this  was  one  of  the 
slightest  cases  that  had  ever  come  before  the  Court ;  it  waa  nothing  more 
than  a  charge,  and  if  he  were  to  hold  that  the  personal  estate  was  exo- 
nerated from  the  debts,  he  should  decide  contrary  to  the  rule  laid  down  by 
Lord  Thnrlow,  in  Ancaater  v.  MiUfer,  which  had  been  so  fully  estaUbhed  by 
all  the  subsequent  decisions.  Adhei'ing,  therefore,  to  tliose  mles,  his  Lord- 
ship was  of  opinion,  that  in  the  case  before  him,  the  persoaal  estate  was  the 
primary  fund  to  discharge  the  debts. 

In  another  case,  M.  B,  widow,  by  her  will  devised  her  lands  of  Ballykeet  Beat  estate  tip 
to  the  defendants,  and  ordered  them,  immediately  after  her  decease,  to  sell   be  mid,  and  out 
the  said  lands  to  the  best  advantage,  the  money  arising  from  soch  sale  to  ^fprodueeyddtt* 
be  applied  in  the  manner  thereinafter  mentioned.    The  will  then  proceeded   to  be  paid^  as 
thus :— <'  In  the  first  place,  I  desire  that  my  funeral  expences,  and  the   ako  legacieSf 
debts  which  I  owe  at  the  time  of  my  death,  may  be  paid  out  of  such  pur-   and  surplus  to 
cliase-money.    Secondly,  I  order  and  direct,  that  the  sum  of         "    "  ^    ^,    Appoint' 
(then  followed  bequests  of  several  small  sums  to  different  persons),  who   ment  of  trustees 
were  all  creditors  of  my  late  husband,  be  paid  them  by  my  said  trustees  and   executors,  hut 
executors,  without  interest."    Theu  followed  pecuniary  legacies  to  M'Cle-  no  bequest  of 
land  and  Orr,  who  were  relations  of  the  testatrix ;  and  to  her  executors  f  01.  personal  estate, 
each,  in  compensation  for  their  trouble  ;  adding  '*  Che  said  sereral  sums  to  be   latter  fund  first 
paid  bv  my  said  executors  &nd  trustees,  out  or  the  money  arising  from  the   applicable, 
sale  of  my  said  lands,  which  I  do  order  to  be  sold  with  all  confenient 
speed  after  my  decease ;  ^d  such  of  the  said  purchase-money  as  shall  re- 
main, after  paying  the  said  legacies  and  the  execution  of  this  my  will,  I 
bequeath  in  the  following  manner,"  (which  the  will  then  proceeded  to  dis- 
pose of).      M.  B.  died   possessed    of  some    personal  property,    which 
the  above  |vill   did  not  embrace.     The  bill  was  filed  by  her  next  of 
kin,  sngsesting  that  the  intention  was  to  turn  the  real  estate  into  personal, 
and  to  exonerate  the  personal  from  all  debts,  legacies,  and  funeral  ex- 
pences.      Sed  per  Lord  Redesdale,  €.-*•"  Except  IVebb  ▼•  Jones,  there  is 
not,  I  apprehend,  a  single  ease  in  which  it  has  bpen  held,  that  personal 
estate  is  exempt  from  payment  of  debts  and  funeral  expences,  without 
express  words  for  the  purpose,  except  where  personal  estate  has  been  given 
as  a  specific  legacy ;  for  if  it  is  given  in  terms  which  do  not  imply  that  it 
was  intended  as  aopecific  legacy,  it  is  not  held  to  be  exempt  from  the 
charges  which  the  law  imposes  on  it.    Many  cases  have  gone  upon  nice  Specific  hequesi 
distinctions  of  the  word  '*  residue,"  whether  it  meant  residue,  after  an-    t^f  residue. 
swering  the  payment  of  4ebt8    and    legacies,   or  residue,  after  taking 
•at  of   the  .fund  certain  specitic  parts.      But    every  specific  legacy  is 
exempt  from  payment  of  debts,  if  there  l>e  a  sufficient  fund  of  any  kind 
liable  to  the  debts :  for  insttance,  if  part  of  the  personal  estate  be  given  as 
h  specific  legacy,  and  the  real  estate  is  left  to  descend  to  the  heir,  the  per- 
sonal estate  not  specifically  given  is  first  applied  ;  but  the  specific  legatee  is 
entitled  to  have  the  debts  whicli  bind   tlie  heir  satisfied  out  of  the  real 
estate,  as  far  as  it  will  extend.    Therefore,  the  gronn4l  of  all  the  cases, 
except  fVebb  v.  Jones,  has  been,  that  the  terms  of  the  disposition  contained 
in  the  will  were  either  express,  or  su(;h  as  to  raise  a  presumption  that  the 
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A  bill  wa»  brot^bt  by  Ae  heir  «t  law  (p)fto  ka?e  Ae  deeds 
and  writings  of  the  leasehold  estate,  the  reversion  in  fee  of 

(p)  Gulton  r.Hancocky  S  Atk.  4S4y  vide  S.  C  Ridgw.  Rep.  301. 
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cavrtaaeea  dehors  the  will,  [see  also  postea*  95t»  et  seq,]  Lord  Eldmi 
thought  tibey  ought  to  be  set  aside  altogether,  and  the  qaestioo  decided 
on  an  examination  of  the  entire  will.  If^  for  instance^  any  partacolar 
elause  were  taken,  that  by  itself  mieht  be  a  groond  for  inferring  an  inlentieo 
to  exempt  the  personal  fund ;  but  if  viewed  with  the  general  context,  it  nay 
^  found  to  have  a  contrary  tendency.  Thus  the  appointaient  of  the  same 
pevon  to  be  tnutee  of  the  real  estate,  and  executor,  bad  been  said  to  shew 
an  intention  not  to  exempt  the  personal  estate ;  but  if  from  tlie  beginning 
to  the  end  of  the  will  an  anxious  didcrinunation  between  the  two  characters 
vrere  apparent— if  throughout,  a  roost  extreme  eaution  could  be  traced,  that 
all  their  costs  austauied  in  the  character  of  executors  should  be  paid  to 
them,  not  as  executors,  but  as  trustees— such  an  inference  would  fail  alto- 
gether, by  reason  of  the  stronger  inference  of  a  contrary  intention ;  so  that 
the  sauM  expressions  when  nsed  in  one  will,  might  have  a  totally  different 
t0ect  from  what  they  would  have  in  another. 

On  a  comparison  of  all  tiie  cases,  it  was  scarcely  possible  to  find  any  two 
ia  which  the  court  altogether  agreed  with  itself.  The  only  rule  dednoiUe 
flrom  all  that  had  been  said  was,  that  since  it  had  been  hiid  down  that  ex* 

ris  words  were  not  necessary  to  exempt  the  personal  estate,  there  must 
in  the  will  that  which  ia  sometimes  denominated  "  evident  demonstra* 
tion  ;'*  sometimes  f'  plain  intention  ;'*  and  sometimes  **  necessary  inpliea- 
tion '"  to  make  out  a  case  of  exemption.  But  it  seemed  to  Lord  Eldon  a 
loose  way  of  definmg  tliese  expressions  to  say,  that  the  intention'  must  be 
so  probable  that  tiM  Judge  cannot  suppose  the  contrary :  he  rather  conceived 
this  to  be  the  result  of  the  cases ;  that  the  Judge  is  in  every  instance  to  look 
at  the  whole  o£  the  will  together,  and  then  ask  himself  whether  lie  is  con- 
vinced that  it  was  the  testator's  intention  to  exempt  the  personal  estate. 
Lord  Eldon  however  took  it  to  be  certain,  that  it  was  net  cnoupli  ibr  the 
testator  to  have  charged  his  real  estate  with,  or  in  any  manner  devoted  it 
to  the  payment  of  his  debts.  The  rule  of  constnictiou  was  such  as  aimrd 
aft  finding,  not  that  the  real  estate  was  charged,  but  that  the  personal 
estate  was  dischai^d.  In  the  present  will  there  was  hardly  a  circumstance 
occurring,  on  which  there  had  not  been  a  great  deal  of  judicial  comment  in 
other  cases,  and  from  which  opposite  inferences  had  not  been  raised. 

On  the  1st  clause  of  the  will  before  the  court,  Lord  £ldon  observed,  that, 
generally  speaking,  the  personal  estate  was  not  only  tlie  primary  fund  for  the 
payment  or  debts,  but  also  for  the  payment  of  fiiuprai  expenccji,  and  of  such 
legadea  as.were  not  made  payable  out  of  a  spccitic  fund.  But,  at  all  events, 
it  constituted  the  primary  fund  for  the  payment  of  the  funeral  cxpence«. 
On  the  5th  clause  his  Lordship  said  it  should  be  remembered,  that  many 
of  the  cases  turned  upon  an  argument,  that,  even  where  let^actrs  '*  therein- 
after given,"  are  made  payable  out  of  a  narticularfund,  such  gift  is  confined 
to  legacies  bequeathed  by  the  will,  and  the  general  pemoual  estate  is  still 
liable  to  the  legacies  given  by  the  codicil,  or  by  any  snhscqnent  Instrument ; 
and  this  testator,  seemed  to  have  been  aware  of  that ;  expressly  adding  to 
the-  words  ''  hereinbefore  mentioned,  or  which  I  may  hereafter  specify- 
in  any  codicil  or  Insfrument  in  writing,  under  my  hand."  Then,  it  waiii 
asked,  could  it  be  the  meaning  of  tiiis  testator  to  delay  his  creditors  aod 
legatees,  so  as  to  make  them  obtain  payment  of  their  debts  and  lesracies 
only  out  of  tlio  rents  and  profits  as  they  should  accrue?  If  Lord  Rldon 
were  asked  this  question  any  where  but  in  Westminster  Hall,  he  should 
answer  in  the  dfiimative^tbat,  by  profits,  the  testator  probably  meant  nn- 
nuttl  froftts  only:  but  his  Lordship  understood  it  to  be  a  settled  rule,  that 
where  a  term  is  created  for  the  purpose  of  raising  money  ont  of  the  renU 
and  profits,  if  tlie  trusts  of  the  will  require  that  a  gross  sura  should  be  raised, 
tlie  expr«ssiob  "  rents  and  profits*'  will  not  confine  the  power  to  the  mere  an- 
nual reats,  but  the  trustees  are  to  raise  it  out  of  the  cstnte  itself  by  sale  or 
mortgage,  [vide  as  to  this  AlUn  v.  Bnekktmse,  i  Ves.  fi  Uea.  65,  antea,  of  thi« 
edit.  p.  7J,  n.  (K)].    That  Uiis  testator  meant  his  logavips  to  be  raised  and 
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which  wa4  pufchased  by  the  testator,  after  (pp)  making  his 
wiil|  and  for  an  account  of  the  personal  estate;  the  heir  in- 

(fP)  [S^  postesy  913,  til  fio<t«.— £(f.] 


paid  immediately  wu  clear;  those  which  were  given  to  the  infants  being 
eipregsly  made  payable  into  the  hands  of  their  respective  fathers.    Bnt  the 
court  wonld  not,  in  order  to  evade  the  distinction,  eo  into  an  enquiry  whe- 
ther the  estates,  in  each  particular  instance  were  of  greater  or  less  annual   Dehis  and  U- 
valve.    There  might  indeed,  in  particular  cases,  be  a  great  difference  be-  gaciei  pnmded 
tween  debts  and  legacies,  the  latter  owing  their  existence  to  the  will,  while  for  in  aanu 
tke  former  existed  independently  of  It.    But  where  the  testator  is  making  a  clauie  intended 
provision  in  the  same  clause,  ibr  the  payment  of  both  together,  the  natural   to  be  paid  in 
inference  was,  that  he  intended  botli  should  be  paid  in  the  same  way.  same  way, 

7th.  The  tmstees  were  also  executors,  which,  although  generally  speak-    Legacy  for 
iag,  was  an  argument  against  the  intention  to  exempt,  might,  under  peculiar   tnuteeSy  wha 
circamstuices,  be  in  favour,  of  that  intention.    Here  the  sums  of  3001.   are  also  exe- 
a-piece  which  were  given  to  them,  as  this  will  was  constituted,  could  only  be   c%Uors. 
piyable  ont  of  the  real  estate,  that  bein^  the  fund  appropriated  to  their 
payment ;  and  this  viras  a  circumstance  worthy  of  particular  attention.    In' 
the  9th  clause  the  testator  adverted  to  the  double  character  of  his  ''  trustees  Esqtenees  of 
and  execators  -**  and  provided  for  tiie  expences  which  they  should  sustain  in   trustees  and  cx- 
either  capacity.    The  expences  incurred,  as  trustees  ^f  the  real  estate,   ecutors  to   be 
could  never  be  a  charge  on  the  personal,  unless  so  expressly  constituted  ;  paid  out  of  rsol 
and  here  the  whole  expences  incurred  in  both  characters  were  so  blended,  estate, 
as  to  make  it  impossible  to  say  the  testator  could  have  meant  that  the  costs 
of  the  real  estate  should  be  paid  out  of  tiie  real  estate  but  that  the  costs  of 
the  personal  should  not  be  paid  in  the  same  manner.    This,  therefore,  was  ai 
strong  argument,  that  the  testator  intended  the  whole  of  the  costs  to  be  a 
charge  on  the  devised  estate,  in  exoneration  of  the  personalty. 

14th.  The  particular  articles  of  personal  property  enumerated  in  this  fletf-lsMRt. 
provision,  ana  which  the  testator  directed  should  be  kept  together  as  objects 
of  public  curiosity,  sn^ciently  accounted  for  their  being  set  aside  from  the 
rest  of  the  personal  estate,  given  to  his  son,  without  resorting  to  the  sup- 
position, ||ut  it  was  merely  to  exempt  them  from  the  debts  and  legades, 
from  whicD  it  wonld  then  have  followed,  that  the  remainder  was  meant 
to  be  liable.  On  the  I5tli  provision,  it  was  observable,  that  there  had  not 
before  been  anv  mention  or  personal  estate,  as  such,  in  any  part  of  the  will, 
and  if  the  word  **  said^*  was  to  be  rejected,  what  was  the  infetence  ?  Not 
that  becanse  the  testator  had  charged  his  personal  estate  with  the  costs  of 
nmowiog  these  specific  articles,  he  must,  therefore,  have  intended  that  it 
should  also  be  liable  to  the  payment  of  his  debts  and  legacies,  for  that  was 
a  conclusion  that  by  no  means  necessarily  followed. 

16th.  With  regard  to  the  peculiar  wording  of  the  residuary  clause,  Lord  Of  the  re^ 
Eldon  was  aware,  that  many  of  his  predecessors  had  laid  down  a  distinc-  dnary  dause, 
tion,  where  the  bcM]nest  was  of  the  residue  of  the  personal  estate,  and  where 
it  was  of  personal  estate,  either  simply  or  following  an  enum<fration  of 
articles,  of  such  a  description  as  to  render-  it  improbable  that  the  testator 
meant  Uiero  to  be  applied  in  payment  of  his  debts.  That  was  a  circnm- 
staoce  of  just  so  much  weight,  and  no  more,  in  the  mind  of  any  individual 
jadge  aa  he  could  at  the  time,  bring  himself  to  consider  it  fairly  entitled  to. 
On  the  other  hand,  tlie  residuary  legatee,  being  mad^  tenant  for  life  of  a  part 
of  the  real  estate,  with  remainder  over  to  his  children  and  their  issue,  this 
had  been  alleged  as  a  reason  why  it  could  not  but  be  intended  that  he  should 
take  the  persopal  estate  exonerated  from  the  payment  of  debts.  But  this 
also  was  an  argument  which  it  was  proper  to  look  at  as  having  more  or  less 
weight,  after  attending  to  the  general  effect  of  the  will,  in  ali  its  parts  taken 
tog^her ;  and  after  all,  the  question  was  not  what  the  testator  really  meant 
(which  conid  never  be  ascertained),  but  what  he  had  anthorized  the  court  to 
say,  it  was  probable,  was  his  meanUig.  When  Lord  Eldon  first  read  the 
reaidQary  clause,  it  occurred  to  him  that  the  words  "  not  specifically  dis- 
posed of,*'  might  be  taken  as  excluding  the  idea  of  a  specific  bequest  to  the 
son,  bat  then  it  being  *<not  hereinbefore  specifically  disposed  of,"  that  in- 
fereoce  was  not  a  necessary  one;  it  might  mean  as  well  *'not  specifically 
disposed  of  to  otkera^**^ 
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aisliogi  timt  ibe  eettte  descended  was  not  liable  to  pay  the 
moi^ge,  and  endeaTOuring  to  throw  the  bordien  upon  die 


Lord  EUMm  Then  came  the  codicil  from  which  it  had  been  argned,  that  if  tfaete  were 
•b$erv^Um$  on  no  circmnstances  in  the  will  that  afforded  a  ground  for  saying  the  personal 
anUeiL  estate  should  be  exempt,  this  codicil  would  be  a  sufficient  maniiMtation  ef 

the  intention  to  exempt  it.    This,  Lord  Eldon  doabted,  bat  iieverthdess 

thought,  that  it  deserved  great  consideration  as  coupled  with  the  proTisions 

of  the  will.    The  effect  of  the  codicil  was  such,  as  it  was  probabfo  the  tea* 

tator  himself  did  not  contemplate.    It  connected  itself  with  the  entire  will, 

for  if  any  one  of  the  numerous  provisions  of  the  will  should  be  disputed  by 

any  person  whatever,  it  directed,  that  the  expences  of  litigation  should  be 

defrayed  not  out  of  the  persoiial  estate,  which  was  the  natural  fund,  bat 

Jfifermee  from  out  of  the  real  estates  before  devised  to  the  son.    The  testator  had  before 

rtid  tBtaie  6«-   devoted  another  fund  for  payment  of  the  costs  of  his  trustees  and  exe- 

inf  charged        cutors,  both  as  trustees  and  executors  ;  and  on  looking  through  the  prece- 

with  co»t9  re-  ^    dents,  it  was  impoissible,  Lord  Eldon  said,  to  dei^  that  tiiis  was  a  eircnm- 

laHng  to  adnd-  stance  on  which  great  stress  had  always  been  laid  ;  namely,  that  where  tiie 

mUratioH  tf      real  estate  is  made  liable  to  the  payment  of  such  expences  as  exclusively 

penmid  ntate.    regard  the  administration  of  the  personal  estate,  such  as  the  costs  of  probate 

and  other  costs  sustained  in  the  execution  of  the  will. 
Condiuum.  of  **  It  is  on  these  grounds,"  added  his  Lordship,  *'  thait  after  all  the  atten* 

Lord  EUonU  tion  I  have  been  able  to  give  to  this  case,  I  feel  convinced  that  the  testator 
Judgment  in  did  not  intend  his  personal  estate  to  be  subject  to  the  payment  of  his  debts. 
BootU  V.  BluH'  In  saying  this,  I  do  not  mean  it  should  be  inferred  that  it  is,  in  ray  opinion, 
deU.  impossible  that  other  Judges,  after  looking  through  the  cases  with  the 

same  attention  tliat  I  have  done,  might  come  to  a  conclusion  respectini^  tliis 
Deference  of  will,  the  reverse  of  that  which  I  have  come  to.  On  the  contrary,  I  hold 
optntofi  on  coses  that  a  difference  of  opinion  virill  always  be  unavoidable  in  cases  of'  this  na- 
o/  intentUm  tore,  unless  they  were  brought  back  to|the  old  rule,  that  nothing  but  express 
alwayumtmn^  wosds  should  have  the  effect  of  exempting  the  personal  estate ;  yet,  although 
Me.  with  all  the  respect  that  is  due  to  those  who  have  gone  before  me,  and  to 

the  results  of  their  deliberations  on  the  arguments  suggested  to  their  notice, 

I  shall  never  be  able  to  reconcile  them  so  as  to  satisfy  myself  entirely  with 

regard  to  the  grounds  on  which  they  have  built  their  decisions,  I  am  able 

to  say  that  in  the  present  case,  I  am  convinced  the  meaning  of  this  will  was 

that  which  I  have  stated  it  to  be."    BootU  v.  Blundell,  1  Meriv.  S39. 

iS'ottnd  ruU  Two  other  cases  have  occurred  which  it  will  be  necessary  to  add  to  this 

stated  in  pre-     note.    In  tlie  first  {Gittina  y.  Steele,  l  Swan.  38.)  the  Noble  Lord  who 

ceding  ccae.         decided  the  precedios  case,  said,  *'  we  have  now  reached  the  sound  rule 

that  for  the  purpose  of  collecting  tlie  intention,  every  part  of  the  will  must 

be  considered.    That  rule  was  first  established  by  the  great  judge  whom  we 

have  just  lost,  the  late  Master  of  the  Rolls,  and  was  confirmed  by  myself  in 

Bo<^  V.  Blundell,"    Alluding,  then,  to  the  question  in  the  case  before  him, 

his  Lordship  further  remarked,  that  the  personal  estate  could   only  be 

Legacy  fails       exempt  from  the  payment  of  debts  by  the  substitution  of  a  sufficient  fund, 

with  particular    and 'it  continued  subject  to  the  claims  of  creditors  in  the  event  of  a  de- 

fund  whereon  it  ficiency  in  the  fund  provided.    But  legatees  and  devisees,  as  volunteers, 

is  charged.  vfere  not  entitied  to  resort  to  any  other  than  the  particular  fund,  which  the 

testator  or  the  law  had  assigned.  If  they  were  insufficient,  the  court,  what- 
ever might  be  the  hardship  of  the  case,  could  not  supply  other  funds* 
1  Swan.  30. 
Defrise  in  trust  The  last  case  we  find  in  the  books  is  one  recently  decided  m  the  Exche> 
f  0  seU  and  pay  qner  Chamber,  before  the  Chief  Baron  sitting  in  equity,  where  Lord 
certain  mort-  Wentworth  by  his  will  devised  his  Kowney  estate  to  trustees  in  trust,  to 
gage  debts,  and  be  sold,  and  declared  that  the  said  trustees  should  stand  possessed  of  the 
two  legacies,  monies  to  arise  therefrom,  and  of  the  rents  and  profits  in  the  mean  time, 
and  also  such  upon  the  following  trusts  :  first  to  pay  off  a  sum  of  iOOOl,  charged  on  some 
oth^  just  debts  part  of  the  said  estate,  and  which  sum  was  a  charge  upon  tiie  Rowney 
as  personal  estate  b^  mortgage  before  it  descended  to  the  testator;  2dly,  to  pay  ofr 
estate  should  a  sum  of  eO,000{.  secured  by  mortgage  of  part  of  the  testator's  Leicester- 
not  extend  to  shire  estate ;  and,  Sdly,  to  pay  the  sum  of  5000/.  to  the  testator's  wife,  and 
pay  ;  Itequest  qf  the  sum  of  30001.  to  the  plaintiff  Noel,  and  also  to  pay  such  part  of  such 
residue  of  per^  other  of  his  just  debts,  and  of  tiie  other  pecuniary  legacies  by  him  therein^ 
sonalty,  which  after  given,  or  which  he  should  give  or  bequeath  as  his  personal  estate  not 
ehmdd  exceed      thereinafter  specifically  bequeathed,  should  not  extend  to  pay.    And  after 


MOBTGAOES  ARE  TO  BE  BBDBEMED.  ^851 

defeodanty  to  be  discharged  out  of  die  peiisoiial  isaets,  and  if 
those  should  be  deficient^  out  of  the  estate  devised  to  her. 
For  the  wife,  it  was  ai|;ued>  that  if  the  personal  estate  was  not 
sufficient  to  pay  the  mortgage,  the  estate,  descended  upon  the 
heir,  should  make  up  the  deficiency,  and  the  estate  devised 


nchpaymeiitSy  the  trustees  were  directed  to  invest  the  residue  upon  certain  debts  t»t  other' 
trattii    Then  (after  (pting  other  pecoDiaiy  legacies)  the  testator  directed  vise  frovided 
that  all  the  legacies  given  by  him  should  be  paid  in  full,  without  any  de-  /or,  on  exempt 
doctioD  for  the  legacy  duty.    He  then  gave  all  the  rest  and  residue  of  his  tion   qf  per- 
personal  estate  and  effects  whatsoever,  wliich  should  exceed  the  payment  eonal  estate 
of  his  debts  not  otherwise  provided  for,  legacies,  funeral,   and  testa-  from  mortgage 
aentary  expences,  to  his  wife;  and  he  appointed  her  and  his  trustees  debts* 
tteciitrix  and  executors  of  his  %»ill.    The  wife  died  in  the  testator*^  tife- 
tune,  and  the  question  was,  whether  the  personal  estate  was  exempt  from 
the  payment  of  debts  in  favour  of  the  testator's  next  of  kin.    In  the  course  Legacy  free  of 
of  the  argument,  the  Chief  Baron  said,  that  the  legacy  duty  was  a  charge  duty, 
on  the  legacy,  not  on  the  estate ;  but  if  the  legacy  were  given  free  of  dnty, 
it  was  an  increase  of  the  legacy  itself,  and  ought  therefore  to  be  paid  out 
of  the  same  fund,  which  was  provided  for  payment  of  the  legacy. 

On  the  principal  point  his  Lordship  stated  his  opinion  to  be,  that  as  there   What  is  an  ex» 
eonld   be  no  doubt  tliat  the  primary  fund  for  the  payment  of  debts  and  emp^ion  tn/a- 
legacies  was  the  personalty ;  if  a  testator  should  ^ive  hi$  residuary  per-  «oiir  of  rest- 
sonal  estate  to  a  legatee  discharged  by  means  of  his  real  estate  of  debts,   duary-legateey 
and  tlaat  bequest  should  lapse,  the  bounty  intended  would  he  taken  away,   not  so  infatHtw 
and  the  testator  must  be  considered  as  dying  intestate  as  to  that :  not  that  of  next  qf  fcm. 
the  residuary  elaase  was  expunged :  for  it  still  formed  part  of  the  will  and 
probate,  and  might  be  resorted  to,  to  explaid  the  intention  of  the  testator ; 
out  thfe  estate  was,  according  to  the  determination  in  Waring  v.  Ward^  {see 
autea,  note  (A),  p.  885,  of  this  edit.)  discharged  from  tlie  exemption,  what- 
ever the  real  intention  of  the  testator  micht  have  been.    Looking  at  the 
words  of  the  will  in  the  present  instance  from  one  end  of  it  to  the  other, 
jus  Lordship   saw  no .  general   exoneration  of  the  personal  estate  even 
intended ;  he  saw  none  but  a  personal  exemption,  and  that  was  gone,  theia 
being  no  per^a  to  take  tUlVadtaffe  of  it,  and  therefore  tlie  testator  must 
he  considered  as  having  died  wiuiout  having  given  his  personal  estate  la 
any  particular  manner.    With  respect  to  tho»e  legacies  which  were  thrown 
upon  the  real  estate  only,  the  testator  declared  that  tlie  Rowney  estate 
should  be  applied  to  the  discharge  ef  tiie  legacies ''  v(^er  mentioned^**  s* 
that  the  legacies  before  mentioned  did  not  seem  to  have  been  thrown  upon 
the  personal  estate,  but  were  confined  to  the  real  estate.    Lord  Chief  Baron 
Richards  was  therefore  of  opinion,  that  tlie  arrangement  which  should  be 
made  was,  an  application  of  the  personal  estate  to  pay  the  debts  of  Lord 
Wentworth,  and  then  the  real  estate  to  be  sold  to  supply  any  deficiency,  and 
what  remained  to  go  to  the  devisee.    Ihit  his  Lordshiu  couid  draw  no  dis- 
tiaction  between  a  direction  to  sell  to  pay  particular  oebts,  and  a  charge, 
and  whether  it  was  to  be  sold  out  and  out  lor  the  payment  of  the  debts,  or 
in  aid  only,  it  seemed  to  him  to  be  the  same  thing.    The  decree  was,  that 
the  mortgage  of  fOfiOOl»  charged  on  the  Leicestershire  estate,  being  the 
proper  debt  of  the  testator,  should  be  paid  out  of  the  personal  estate ;  if  that 
rand  were  insufficient,  the  deficiency  to  be  supplied  out  of  the  produce  of  the 
sale  of  the  Rowney  estate ;  that  the  mortgage  of  2000i.  on  the  Rowney 
estate  not  beine  the  testator's  own  debt,  and  the  legacy  to  Noel  being  ex- 
presily  charged  on  the  produce  of  the  sale  of  that  estate,  should  -be  raised 
and  paid  out  of  the  monies  to  be  produced  by  sale  tlMseof,  and  that  the 
legacy  to  the  wife  should  sink  into  the  Rowney  estate,  for  the  benefit  of  the 
devisee.     Noel  v.  flfealey,  7  Price  241,  et  vide  observations  on  this  case, 
aatea,  825,  of  this  edition,  ta  notis. 

In  condudio^  this  division  of  the  chapter,  it  may  not  be  amiss  to  remhid  Practice, 
the  student  that,  by  way  of  caution  and  to  prevent  all  question  on  the 
intention  of  the  testator,  an  express  clause,  exempting  tite  personal  estate 
from  the  payment  of  the  debts  or  any  particular  debt  or  legacy,  should 
always  be  inserted  in  the  will,  if  such  clause  be  accordaut  with  the 
intention. 
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to  tht  wife  should  not  be  afiected^  while  the^  real  aaieU  were 
tiifiicient*  « 

{PmtkaH^rt'      Q„  ^^  ^^^  hearing  of  the  cause.  Lord  Hardwicl^e  ob- 

Mly  a  r«eo-     served  (q),  that  it  having  been  admitted^  that  the  purchasing  the 
^^QQK  1     reversion^  after  making  the  will,  was  clearly  a  revocation,  pro 

tanto,  the  main  question  was,  whether,  where  a  real  estate  was 
devised  with  an  incumbrance,  and  another  descended  upon 
the  heir,  the  devisee  was  entitled  to  have  the  estate  exoae*- 
rated? 

His  Lordship  was  of  opinion,  that  the  devisee  was  not  ao 
entitled  in  a  court  of  equity  (r). 

No  precedent  had  been  cited  to  him  where  it  had  been 
so  determined,  or  where  the  very  point  had  come  directly  before 
the  court  («)• 

Tliis  was  a  case  where  the  testator  himself  had  laid  a  real 
burthen  on  the  lands  devised  (/),  and  quite  different  from  the 
case  of  a  general  bond-debt,  to  the  payment  of  which  the  personal 
estate  should  be  applied  first.  The  mortgaging  it  was  a  material 
circumstance,  for  how  could  a  conrt  of  equity  say  that  the  tes- 
tator did  not  btend  it  should  pass,  cum  oneref  when  there  was 
so  strong  a  presumption  that  he  did  ?  that  an  heir  at  law,  who 
had  an  estate  descended  upon  him,  was  to  be  considered  in  the 
£  906  ]     same  light  as  if  the  estate  had  been  actually  given  to   him  ; 
and  there  was  no  colour  to  say  (even  laying  aside  the  expression 
of  an  heir  at  law  being  a  favourite  of  a  court  of  equity)  that  a 
devisee  should  be  preferred  to  him  in  equity. 

But,  upon  a  re-hearing,  his  Lordship  changed  his  opinion,  on 
the  grounds  that,  before  the  statute  of  fraudulent  devises,  which 
/  gave  a  remedy  to  specialty  creditors  against  devisees,  the  remedy 
was  against  the  heir  only ;  at  common  law  the  devisee  was  not 
liable  to  the  demand,  because  the  descent  was  broke ;  and  the 
rule  of  equity,  before  the  statute,  did  not  di£fer  from  the  role 
of  lawy  unless  there  was  some  particular  circumstances  in  the 
case ;  that  the  statute  made  no  difference,  as  between  the  heir 
and  devisee,  the  fraud  provided  for  thereby,  being  onl;^,  such 
as  went  to  defeat  the  creditors,  and  no  favour  was  thereby  in- 
tended to  heirs  at  law.  The  enacting  clause  made  wills  void 
against  such  creditors,  but  left  the  law  as  it  was  before,  as  to 
heirs.  ^  Then,  as  in  case,  before  the  statute,  there  had  been  a 
general  debt  by  bond  or  covenant,  wherein  the.heir  had  been 
bound,  without  auy  mortgage  to  secure  it,  the  heir  must  have 

(v)  Gc/fon  ▼.  HancntL,  3  Atk.  4S4,         (r)  Ibid.  («}  Ibid. 

▼id#  S.  C.  Ridgw.  Rep.  Sol.  i,t)  Ibid. 
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ditdiarged  it,  and  could  have  had  no  contribution  from  the  de- 
▼isee ;  so,  nnce  the  statute,  satisfiiotion  should  be  first  made  out  [  907  ] 
of  assets  descended  upon  the  heir  at  law,  and  if  that  should 
prove  deficient,  but  not  otherwise,  then  the  devised  estate 
should  be  liable.  Tliat  there  being  a  mor^iage,  would  make  no 
difference,  for  a  mor^^age  was  a  debt  by  specialty,  and  the  land 
only  regarded  as  a  pledge  or  security  for  the  money.  That  on 
the  same  principle,  which  induced  the  court  to  direct  the  per- 
sonal estate  to  be  applied  in  payment  of  specialty  debts,  in 
favour  of  the  heir,  it  raised  an  equal  equity  in  favour  of  a  de- 
visee, circumstanced  as  in  the  present  case.  By  the  will,  the 
laod  was  given  to  the  wife,  but  the  mortgagee  might  take  his 
remedy  against  the  devisee,  or  the  heir,  at  his  election ;  but  as 
in  a  case  between  the  heir  and  the  executor,  the  election  of 
the  creditor  would  not  determine  which  ought  properly  to  be 
charged,  or  vary  the  right  as  to  the  funds,  so  neither  could 
determine,  as  between  the  heir  and  the  devisee ;  but  the  devisee 
would  be  entitled  to  stand  in  the  place  of  the  creditor,  in  this 
case,  as  the  heir  would  to  stand  in  the  place  of  the  creditor  in 
the  other,  and  to  be  exonerated  by  him  for  what  he  had  dis- 
bursed. Then  the  court  would  not  put  the  parties  to  this 
circuity,  but  give  the  devisee  the  benefit  directly  against  the 
heir  at  law  (l).  ^  [  908  ] 

But  anotlier  point  was  raised  in  the  case  of  Gallon  v.  Han'  Detcended  es- 
cock,  between  the  heir  and  devisee,  where  there  was  a  general  ^^^^^^  dmtri 
chaige  of  debts.    And  the  answer  of  Lord  Hardwicke  to  the  ^^  emam^ 
argument  on  the  ^effect  of  such  general  charge^  laid  the  foun«  debt$* m^ 
datiou  for  farther  distinctions,  which  have  been  taken  up  and  ^^^fs^g^' 

.  T0Uy  OX  all  t9$» 

established  in   subsequent   cases.     His   Lordship  considered  idior**  kwf«. 
lacA  general  charge^  as  affording  no  ulterior  inference  beyond 
that  in  favour  of'  creditors. 


(L)  The  principle  to  be  collected  from  the  ifvhole  of  this  case  is,  that 
lands  descended  must  exonerate  mortgaged  lands  devised,  whenever  the 
personalty  is  exempt  or  exhaosted.  £t  vide  postea,  910  apd  911,  in  the  notes. 

It  may  i>e  proper  to  notice  here  a  case  which  occurred  in  point  of  time  be-  Though  per- 
fott  that  BfGuliim  ▼.  Hancock^  nbi  supra.  The  ease  was  this  t^A  man  by  his  ^^uml  e»tat§  he 
win,  expressly  devised  his  real  estate  to  trustees,  for  the  payment  of  all  such  exempted^  yet 
debts  as  he  should  owe,  and  also  for  the  payment  of  legacies  and  funeral  {f  real  etiaUh 
cspences ;  then  followed  some  pecuniary  legacies  and  bequests  of  specific  inMmfficientf 
parts  of  the  personal  estate,  and  then  he  gave  all  the  residue  of  his  personal  former  wnui  hi 
estate  to  his  executors.  Lord  Hardwicke  was  of  opinion,  that  thia  came 
within  the  rule  laid  down  in  Adams  ▼.  Meyruk,  antea,  8b9,  and  observed, 
that  where  real  estate  is  expressly  devised  for  payment  of  debts,  the  per- 
ional  estate  is  exempted,  [sed  qusere  this  general  expression,  and  see  antea^ 
819,]  bat  if  the  real  estate  be  not  sufficient  the  personal  estate  must  be 
applied,  and  If  there  be  any  residue  the  executors  are  entitled  to  it. 
BuckneU  v.  Page^  t  Atk.  78.  Mr.  Sanders  adds,  **  there  was  a  mortgage 
npoh  the  estate  so  devised,  which  Was  also  decreed  to  be  paid  but  of  the 
monies  arising  by  the  sale  tiicr^of.  Keg.  Lib.  A.  1740,  fol.  264." 
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Ar  egtiUy  fre- 
iween  heir  and 
devisee  is  Tint 
altered  thereof 
but  miy  condi" 
tion  qf  creditors 
improced» 


[909] 


Wis  doctrine 
confirmed. 


[910] 

J^al  estate  de- 
vised (though 
suljeet  to  mort' 
gage)  never  ap* 
plied  to  debtSy 
till  descended 
and  personal  ei' 
tate  exhausted 


It  was  speedily  discovered^  that,  if  this  condiision  of  Lord 
Hardwicke,  upon  the  circumstance  of  a  general  charge,  was 
well  founded,  it  would  necessarily  follow,  that  where  a  testator 
made  such  a  general  charge,  and  subject  thereto,  devised  the 
whole  of  bis  estates  from  the  heir,  and  afterwards  acquired 
other  estates,  which  he  permitted  to  descend,  the  descended 
estates  would  be  first  liable,  notwithstanding  the  charge ;  and 
ibis  is  also  a  point  necessarily  implied  in  the  general  point 
decided,  in  the  case  alluded  to  ;  for  on  this  ground,  such  cbai^ge 
makes  no  difference,  as  between  the  heir  and  devisee,  but  only 
improves  the  condition  of  the  creditors,  by  giving  them  a  par- 
ticular specific  fund,  to  which  they  may  resort  in  the  first  in- 
stance, but  it  leaves  the  question,  as  to  who  shall  ultimately  bear 
the  burthen,  open  ;  and  then  equity  steps  in,  and  fixes  it  upon 
the  heir,  as  having  in  relation  to  the  testator  a  permis^on,  not 
a  positive  benefit^  and  therefore  having  a  weaker  equity. 

The  case  of  Wride  v.  Clarke  turned  upon  this  principle  (ti). 
There  C.  died,  seised  of  several  real  estates,  and  possessed  of 
personal  estate,  having  made  his  will,  and  thereby  directed,  that* 
all  his  just  debts  should  be  paid,  and  charged  all  his  estate,  real 
and  personal,  with  the  payment  of  the  same,  and  subject 
thereto,  he  devised  all  his  real  estate  to  his  wife  in  fee,  and  ap- 
pointed her  sole  executrix.  The  testator  purchased  additional 
estates,  between  the  time  of  making  his  will  and  bis  deaths 
which  descended  to  his  heir  at  law.  The  debts  of  the  testator 
exceeded  the  value  of  his  personal  estate,  and,  on  a  bill  filed  by 
the  creditors,  the  question  was,  which  estate  should  be  first  ap- 
plied, the  estate  descended,  or  the  estate  devised  ?  and  it  was 
decreed  at  the  Rolls,  that  after  application  of  (he  personal  fund, 
the  descended  estate  should  be  applied,  previous  to  the  de- 
vised estate  in  satisfaction  of  the  debts. 

So,  where  T.  seised  in  fee  of  considerable  real  estates  (r), 
subject  to  a  mortgage  to  P.,  made  his  will,  and  thereby,  as  to 
his  worldly  estate,  either  real  or  personal,  after  payment  of  his 
debts  and  funeral  expences,  gave  and  disposed  thereof  in  man- 
ner following :  He  gave  to  his  sister  L.,  an  annuity  for  her  life, 
to  be  paid  to  her  by  the  person  or  persons,  who,  for  the  time 
being,  should  be  seised  of  his  real  estates  under  his  will,  and 

(4i)  Cited  2  Bro.  C.  C.  S61.  (v)  Davies  v.  Topp^  2  Bro.  C.  C.  524. 


(M)  So,  per  Lord  Hardwicke,  in  Palmer  v.  Mason^  1  Atk.  504,  where 
there  is  a  specific  devise  of  lands  Uie  specific  legatee  shall  never  contribute, 
upon  an  average  with  the  heir  at  law,  towards  satlsfiictioo  of  creditors, 
while  the  real  assets  of  the  heir  are  sufi^cient. 
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he  alao  gare  sereitd  peenniaiy  Iq^cies,  and  he  charged  and 
Blade  chargeable  all  his  real  and  personal  estates  (except  part 
of  his  persooahy  given  as  heir-looms)  with  the  payment  of  his 
debts  and  l^acies  aforesaid ;  and,  subject  thereto,  he  devised 
all  bis  manors  of  W.  and  V.,  and  all  his  real  estates  in  the 
counties  of  S.  and  M.  (which  were  all  the  real  estates  he  had  at 
the  time  of  making  his  will)  to  his  nephew  R.  L.  for  life,  on 
his  obtainii^  the  King's  licence  to  bear  his  name  and  arms, 
remainder  to  his  first  and  other  sons,  in  strict  settlement,  re- 
mainder over ;  and  he  gave  several  articles  of  personal  estate, 
to  be  enjoyed  as  heir-looms  by  the  devisees  of  his  real  estate, 
and  as  to  all  the  rest  of  his  personal  estate,  subject  to  the 
payment  of  his  debts,  I^acies,  and  funeral  expences,  he  gave  [  911  ] 
the  same  to  his  nephew  R.  L.,  and  appointed  him  executor  to 
his  will.  After  making'  his  will,  the  testator  purchased  a  free- 
hold estate  at  V.  A  bill  was  brought  for  an  account,  and  an 
application  of  the  personal  estate  in  payment  of  debts  and 
legacies,  and  in  case  the  personal  estate  should  not  be  sufficient, 
then  to  establish  the  will,  and  to  have  the  deficiency  raised  by 
sale  or  mortgage  of  a  competent  part  of  the  real  estate.  And 
an  account  was  directed,  and  the  personal  estate,  not  specific* 
cally  bequeathed,  was  ordered  to  be  applied  in  payment  of  the 
debts,  legacies,  and  funeral  expences,  in  a  course  of  adminis- 
tration ;  but  in  case  such  personal  estate  should  not  be  sufficient 
for  the  payment  of  the  testator's  debts,  his  Honour  declared 
that  the  deficiency,  as  to  what  should  be  remaining  due  to  the 
mortgagee,  and  the  other  specialty  creditors,  ought  to  be  raised 
by  sale  or  mortgage  of  the  real  estate,  descended  to  the  heirs 
at  law;  and  the  real  estates  devised  by  the  will  were  not  directed 
to  be  applied  to  the  payment  of  the  testator's  debts  and  l^a- 
cies,  until  all  the  other  funds  were  exhausted  ;  and  this  decree 
was  affirmed  on  appeal  to  the  Chancellor  (n). 


(X)  And  has  been  followed  (thongh  not  cited)  in  the  late  case  of  BarnareU  Ttatniar  ex* 

▼.  Lard  Caunlwr,  S  Madd.  Kep.  453.    The  circumstances  and  judgment  in  emptspenon- 

that  case   were  briefly  these: — The  testator  by  his  will  requested  that  ally  from  pay  • 

his  just  debts  (not  meaning  those  that  might  happen  to  be  liens  on  any  part  tnent  ^J  vmH' 

of  bis  real  estate  at  the  time  of  his  decease)  should  be  paid  as  soon  as  might  §9ft9  on  ttak 

be  after  his  decease  out  of  bis  personal  estate,  by  his  executrix  thereinafter  tMioit^  which  k» 

luuaed,  and  he  thereby  gave  and  devised  all  his  freehold  and  copyhold  dertset  io  C. 

estates,  6ic.  in  England,  Wales,  and  in  the  Island  of  Jamaica,  and  all  sul^tct  io  ta- 

otber  his  real  estate  whatsoever  and  wlieresoever  situate,  subject  to  the  cmmbrancea. 

iacnmbranccs  which  might  affect  the  same  at  the  time  of  hb  decease  to  Dtacended  es- 

certain  persons  therein  named,  to  the  use  of  his  first  and  other  sons  succes-  tattB  heldfint 

sively  in  tail  male,  with  remainders  over;  and  after  giving  certam  annuities  HahU  to   dis- 

and.  money  legacies  to  several  persons,  lie  gave  to  his  wife  all  his  plate,  ehmrgt  moit- 

goods,  money,  and  rents,  and  all  the  rest  of  his  personal  estate  and  effects  ga^es, 
whatsoever,  and  wheresoever,  and  of  what  natore,  kind,  or  quality  soever 


\ 
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[  912  ]  But  where  there  was  a  particular  charge  for  the  payment 
M^^year^  ^'  debts;  as  where  a  testator  being  in  possession  of  two 
in  trutt  to  yay  estates,  devised  one,  charged  with  a  term  for  that  purpose,  the 
rat^* descend'  devised  estate  Mas  held  to  be  first  liable.  Thus,  where  an 
fd  estate  iiU     estate  was  made  subject  to  a  five  hundred  years  term,  by  the 

owner's  will(x),  for  the  paynient  of  debts,  and  other  lands 
descended.  Lord  Hardwicke  held,  that  the  estate  so  subjected 
must  first  be  applied,  before  the  creditors  could  come  upon 
the  estate  descended  on  the  heir  at  law :  his  Lordship  observ* 
ing,  that  if  a  testator  has  created^  a  particular  trust  out  of 
particular  lands,  and  subject  to  that  trust,  devised  it  over, 
the  devisee  can  take  no  benefit  but  of  the  remainder,  after  the 
whole  burthen  upon  it  discharged ;  and  as  to  that  the  heir  at 
)aw  stood  in  a  better  place  than  the  devisee  did  (o). 

(jc)  PotTM  ▼.  Corhetty  alias  Corhett  particular  estates  beiDg  devised  or 
▼.  Kynasfoiiy  3  Atk.  556.  [See  an  tea,  charged  for  payment  of  debts.-— 
827,  8d0,  and  83 1,  for  instances  of      £d.] 


not  therein  by  him  before  disposed  of,  as  and  for  her  own  proper  firoods, 
estate  and  effects  for  ever,  subject  to  the  payment  only  of  such  debts  as 
.  he  should  owe  as  should  not  be  liens  on  or  secured  upon  any  of  his  real 
estate,  it'betog  his  intention  that  no  part  of  his  personal  estate  shoald  eo 
to  exonerate  his  real  estate,  but  that  the  same  should  go  to  his  said  'wite, 
subject  only  to  such  debts  [as  should  not  be  Hens]  on  his  said  real  estates, 
and  to  his  said    legacies  and  funeral  expcnces;   and  the   said  testator 
made  his  wife  sole  executrix.     The  personal  estate  being  given  a^way, 
subject  to  the  payment  of  all  the  testator's  debts  (except  such  as  ^«rere 
liens  on  the  read  estate),  and  such  part  of  the  real  estate  upon  which  there 
were  liens  being  devised  to  the  defendant,  it  became  a  question  whether 
the  devued  estates  were  liable  to  satisfy  the  incumbrances  on  them,  or 
whether  the  descended  estates  were  liable  to  discharge  such  incumbrances. 
The  Vice  Chancellor  said  the  descended  estates  must  pay  these  debts, 
unless  the  testator  had  expressed  a  ditl'erent  intention  in  the  will.    The  per- 
sonal estate  was  the  primary  fund  for  the   payment  of  debts,  and    the 
descended  estates  the  second.    The  testator  had  expressly  directed  that 
his  personal  estate,  the  primary  fund,  should  not  be  applied  in  payment  of 
these  debts,  but  he  .had  no  where  said,  that  the  descended  estates,  the  * 
p.  f^^    secondary  fund,  should  not  be  so  applied.    The  estates  charged  with  the 

fli0i  «fMi«ralcd  mortgages  were  indeed  devised,  subject  to  the  payment  of  the  incumbrances 
merelv  becauie  *  ^^^  them,  but  a  primary  fund  was  not  exouerated  merely  because  another 
^uDfJkrr  fund  ia  ^""**  ^^*  provided.  Such  other  fund  was  considered  as  auxiliary  only, 
moided  "unless  tlie  primary  fund  were  expressly  exonerated.    To  exonerate    the 

yrwiaea.  descended  estate,  there  must  not  only  be  a  clear  intention  to  subject  the 

devised  estate  to  the  payment  of  the  debts,  but  also  a  clear  intention  that' 
the  descended  estate  should  not  be  subject  to  the  payment  of  the  debts. 
£t  vide  fVatson  v.  Brickwood,  9  Ves.  447. 
Particular  es-  W  ^"  Bateman  v.  Bateman,  1  Atk.  4^1,  R.  B.  by  his  will,  after  devising 
^ate  devised  /or  copyhold  lands  to  his  yfife  and  children,  provided  that  if  his  personal  estate 
ddfts  whether  ^^^^^^^  i>^t  pay  his  debt^,  then  that  his  executors  should  raise  the  same  out 
tfi  htaidsqfheir  ^^  ^^  '^^^  copyhold  premises.  The  testator  upon  his  marriage,  had  settled 
or  devisee  some  freehold  lands  upon  his  wife  and  children,  and  had  covenanted  that 

must  idter  per-  ^'®y  ^^^^  ^^^  f^^  incumbrances.  It  happened,  however,  that  these  lands 
ioHttieitate  dia-  ^®*"®  »"bject  to  a  prior  mortgage.  It  was  decreed,  that  the  plaintiffs  (the 
tharge  mart'  ^^^^  ^^^  children)  welre  entitled  to  have  the  settled  estate  exonerated  of 
"gages,  ^^  mortgage  out  of  the  personal  estate  and  copyhold  estate  devised  for 

F  .     '  payment  of  debts.    See  Mr.  Sanders'  n.  (i). — So  in  Ijmoy  v.  Athol,  S  Atk. 

444.   S.  C.  9  Mod.  398,  it  was  held,  that  there  bemg  a  borrowing  and  a 
lending  in  the  case  of  a  mortgage,  the  real  estate  shoald  be  considered 
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And  I  presume  the  same  iiiference  would  follow^  if  a  per*  Ettaie  iikarged 
Km,  seised  of  three  or  four  estates,  devised  one  estate  specijically  !^^^  t^Ued  in 
for  the  particular  purpose  of  paying  his  debts ;  that  estate  would  favour  qfheir. 
be  first  applied  even  in  favour  of  the  heir ;  for  these  are  ques-     |   913  ] 
tions  of  intention*    Then,  **  what  is  the  iuference  furnished 
<<  by  the  circumstances  in  these  cases?    It  is  this:  Where   a 
*^  testator  gives  the  whole  of  his  estate,  at  the  time  of  the 
^'  devise,  subject  to  a  general  charge,  he  means  to  give  the 
"  devisee  all  that  can  be  saved  of  his  affairs,  after  payment  of 


only  as  a  pledge,  and  the  personal  estate  should  be  first  liable^  but  if  tlie 
penonal  estate  shoiiid  prove  deficient,  then  it  was  decreed,  that  the  mort- 
gages must  be  paid  out  of  the  freehold  and  copyhold  estates  devised  by 
die  wiU  for  payment  of  the  debts.  A  decision  on  a  similar  principle 
appears  to  have  been  made  in  TwudaU  v.  Coventry ,  1  Bro.  C.  C.  «40. 
There  Sir  R.  W.  seised  in  fee  of  estates  in  C.  which  were  mortgaged  to 
a  coosiderable  amount,  and  also  of  an  estate  in  the  Isle  of  Wight,  devised 
the  latter  estate  to  his  executors  as  trustees  for  21  years,  among  other  uses, 
to  pay  his  bond  and  book  debts  if  his  personal  estate  should  not  be  sufficient, 
and  by  a  further  elanse  to  pay  aU  kis  debU.  This  trust  term,  after  the 
personal  estate,  was  held  liable  to  exonerate  the  estate  at  C.  from  the 
respective  mortgages  thereon. 

(P)  Lord  Eldon  was  of  a  different  opinion  in  Bar  mood  v.  Oghmier^  Mere  ehargi  of 
8  Ves.  125,  and  Miinot  v.  iSZaeer,  ib.  306.    In  the  latter  case  it  was  held,  dAio  n»  exom- 
that  where  a  testator  going  beyond  a  mere  charge,  creates  a  particular  nUion  qf  de- 
fund  for  payment  of  his  debts,  that  fund  shall  be  first  applied  in  exoneration  oeended  et^ate; 
of  descended  estates,  whether  acquired  after  the  date  or  the  will  or  not,  and  $ed  contra,  if 
of  the  personal  estate  even  in  favour  of  the  next  of  kin  taking  it  for  want  partiadar  fund 
nf  disposition.    Lord  Eldon  on  this  occasion  went  fully  into  the  subject  of  be  created. 
exoneration  as  between  the  heir  personal  representative  and  devisee,  and 
)o  the  course  of  his  jodgment  remarked,'  that  the  authorities  had  gone  this 
lengtli,  viz.  that  where  the  heir  takes  not  by  the  intention,  but  in  the 
absence  of  intention,  the  devisor  is  understood  as  having  denoted  in  a 
question  between  the  heir  and  the  devisee,  that  the  estate  devised  shall  first 
go  to  the  debts,  though  the  estate  so  devised  for  payment  of  debts  may 
not  be  legal  assets,  and  the  descended  estates  may  be  legal  assets,  which 
made  it  a  strong  operation  of  the  court  to  throw  the  debts  upon  lands, 
which  in  some  cases  might  be  equitable  assets,  and  from  lands  wnich  might 
be  legal  assets. 

His  Lordship  further  remarked,  that  as  there  must  be  something  operating  Deviee  rf  mori" 
as  an  exoneration,  either  expressly  or  by  shewing  an  intention  to  substitute  gaged  eetaie 
some  otiier  fond,  the  question  in  the  case  before  him  resolved  itself  to  this,  nd^ect  to  in- 
wbether  the  testator  had,  out  of  the  mortgaged  estates,  created  another  fund,   cumbrancee  no 
The  words  of  the  will  were,  *'  And  I  farther  declare  that  if  at  the  time  of  exoneration  of 
my  decease  there  shall  be  any  mortgages  or  other  incumbrances  affectinir  descended  ci- 
my  estates  at  B.  and  T.  or  any  of  them,  the  same  shall  not  be  discharged  tute  orpereoned 
out  of  my  personal  estate,  nor  shall  any  part  thereof  be  applied  towards  /ujid. 
the  same,  but  shall  remain  charged  upon  my  said  estates  respectively  until 
dischdrged  by  the  several  tenants  for  life,"  to  whom  the  said  estates  were 
respectively  limited.    **  I  perfectly  agree,''  contuiued  Lord  Eldon,  "  that, 
if  the  testator  has  done  no  more  than  generally  subjecting  the  mortgaged 
estates,  merely  leaving  them  subject,  as  the  law  would,  and  the  tenants 
for  life  and  those  in  remainder  takey  subject  to  the  Incumbrance  as  if 
he  had  said  nothing,  that  is  not  enough  to  protect  the  descended  estates ; 
but  he  may  create  such  a  fund  by  raising  a  particular  interest  in  the  mort- 
gaged estate  to  pay  the  mortgage ;  which  will  have  the  same  effect  as  if 
a  particular  interest  was  created  in  any  other  estate  for  that  purpose.    ,  ' 
Then  has  he  created  that  fund ;  and  has  he  created  it  with  reference  to 
the  descended  estates,  or  only  as  to  the  personal  estate^    My  opinion  is, 
tliat  he  has  created  a  particular  fund  by  those  words ;  though  I  do  not 
believe  he  had  the  least  comprehension  what  was  the  meaning  of  this  part  of 
kswill.    Bat  the  court  cannot  reject  words  having  an  obvious  meaning 
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^'  his  debts.  If  he  afterwards  becomes  possessed  of  an  estate 
•'  by  devise  or  purchase,  thus  much  is  clear,  by  charging  his 
**  estate  with  payment  of  his  debts,  it  could  not  be  in  his 
**  contemplation  to  charge  an  estate  which  he  actually  gave  in 
**  favour  of  an  estate  which  he  had  not.  In  such  case  the 
**  estate  descended  cannot  be  stated  as  the  object  of  his  in- 
^  tention  to  exempt.  But  if  a  testator  has  two  estates  when 
*^  he  makes  his  will,  and  charges  one,  either  generally,  or  by 
''  creating  a  term  thereout,  the  inference  is,  that  he  means  to 
"  exempt  the  other." 

The  case  of  Donne  v.  Lewis  is  another  instance  (^),  shew- 
ing, that  whether  the  intention  was  to  charge  the  estate  specially 
or  generally  ;  that  is,  whet|ier  the  testator  has  selected  any  part 
of  his  estates  which  by  his  will  should  be  first  applied,  or 
whether  the  charge  is  only  to  subject  his  estates  to  the  payment 
of  his  debts,  which  otherwise  perhaps  could  not  be  applicable 
to  them,  is  the  main  question  ou  such  occasions. 

(y)  Donne  v.  Lewis,  %  Bro.  Ch.  Rep.  257. 


upon  a  suspicion  that  tlie  testator  did  not  know  what  he  meant.  Here  is  an 
estate  f^iven  to  his  daughter  for  life,  and  afterwards  to  her  children,  accord- 
ing to  her  appointment,  and  in  default  of  appointment  in  strict  settlement, 
followed  by  remainders  to  several  tenants  for  life  in  snccession,  and  various 
limitations '  of  the  inheritance  in  tail.  If  the  testator  had  died  an  hour 
after  the  execution  of  his  will  (and  then  he  would  have  had  only  personal 
estate),  he  has  most  expressly  said  the  personal  estate  should  not  be  ap. 
plied  to  the  mortgages,  and  ihat  they  should  remain  charged  until  dis- 
cliarged  by  the  tenants  for  life.  There  is  great  nicety  in  saying  that  means 
only  till  the  tenants  for  life  think  proper  to  discharge  them;  that  they 
arc  only  to  keep  down  the  interest  at  most,  and  no  farther  obligation 
upon  them  was  intended.  If  that  is  so,  why  are  those  words  used  very 
differently  from  the  words  *  subject  to  the  mortgage,'  in  Serle  v.  St,  Eloy 
[antea,  830,  of  this  edition]?  At  best  they  look  to  the  event  of  payment, 
not  by  the  owners  of  the  inheritance,  but  by  the  tenants  for  life.  The 
testator's  meaning  must  be  taken  to  be  to  impose  upon  the  tenants  for 
life  the  necessity  of  sacrificing  the  life  estate  for  the  exoneration  of  the 
owners  of  the  fee.  Many  cases  might  be  put,  in  which  descended  estates 
may  be  applicable,  where  the  personal  estate  would  not.  Suppose  all 
the  tenants  for  life,  in  the  present  instance,  dead,  or  did  not  live  long 
enough  :  in  one  case,  there  would  be  no  fund  ;  in  die  other,  not  a  sufficient 
fund.  Then  the  personal  estate  being  directed  not  to  be  applied,  the 
descended  estates  must  be  applied  to  the  exoneration."  Milnes  v.  Slater ^ 
8Ve».  306. 
Devised ajtplied  (Q)  This  case  was  said  by  the  Master  of  the  Rolls,  in  Manning  v.  Spooner, 
before  descend'  3Ves.  117,to  have  been  determined  on  very  full  consideration  and  discns- 
^d  estate,  when»  uon,  and  on  principles  which  have  been  constantly  acted  on  ever  since. 

Taking  that  case  for  his  guide,  the  Master  of  the  bolls  determined,  (3  Yes. 
114)  that  Uiough  a  general  charge  of  debts  upon  a  devised  estate  will  not 
prevent  the  previous  application  of  an  estate  descended,  yet  if  the  devised 
estate  be  selected  and  appropriatf^d  to  the  debts,  it  will  be  liable  before  the 
estate  descended :  but  this  arrangement,  his  Honour  said,  did  not  bind 
creditors ;  and  ho  further  held,  that  it  was  immaterial  whether  the  lands 
descended  were  acquired  betbrc  or  after  the  date  of  the  will ;  ct  vide  S  Bro. 
C.  C.  ioi ;  and  Tweedale  v.  Coventry,  I  Bro.  C.  C.  340,  as  to  the  latter 
point. 
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lothat  caseL.  made  his  vill(t)»  and  thereby  desired,  that  [  9^4  ] 
dl  his  just  debts^  funeral  expences,  and  the  charge  of  proving  ^^^w^^-^-^™^' 
Us  will,  might  be  paid  as  soon  as  convenient  after  his  decease, 
aod  gave  and  bequeathed  to  his  wife  S.  h,  the  sum  of  £00/. 
and  ako  several  specific  parts  of  his  personal  estate.  He  then 
devised  to  the  said  S.  h,  and  to  T.  L.  and  I.  B.,  and  to  the 
survivor  of  them,  and  the  heirs,  executors,  and  adnodnistrators 
of  such  survivor,  according  to  their  respective  estates  and  in- 
terests therein,  all  his  freehold,  copyhold,  and  leasehold  estates 
(not  thereinafter  particularly  bequeathed),  together  with  all  his 
ready  money  and  book-debts,  which  should  be  due  and  owing 
to  him  at  the  time  of  his  decease,  in  or  upon  account  of  hi^ 
several  trades  or  employments  of  a  builder  and  feather-merchant, 
upon  trust,  that  ihey  the  said  S.  L.,  T.  L.,  and  I.  B.,  &c. 
should  collect  and  receive  the  said  .book-debts,  and  sell  and 
dispose  of  bis  freehold,  copyhold,  and  leasehold  estates,  and  [  ^^^  ] 
ottf  of  the  money  arising  thereby,  pay  and  discharge  all  his 
debts  and  legacies  whatsoever  (except  the  debts  secured  by 
mortgage  of  the  estates  thereinafter  specifically  bequeathed, 
which  were  to  be  paid  and  dischaiged  by  the  devisees  of  those 
estates  respectively) ;  and  in  case  the  money  so  to  be  raised  by 
his  said  trustees  shoidd  not  be  sufficient  to  discharge  the  said 
debts  and  legacies,  then  he  willed,  that  the  deficiency  should  be 
charged  on  the  several  estates  thereinafter  given,  or  bequeathed 
to  or  for  the  uieof  his  three  sons  and  two  daughters  respectively^ 
and  that  one-jifihpart  of  such  deficiency,  with  interest  thereon, 
at  five  per  cent,  from  the  time  of  his  decease,  should  be  paid 
by  each  of  his  said  sons  and  daughters.  He  then  proceeded  to 
devise  very  fully  and  particularly  to,  or  in  trust  for,  bis  five 
children,  respectively,  five  several  estates ;  four  of  which  were 
leasehold,  the  other  freehold,  and  three  of  the  leasehold  estatea 
were  subject  to  mortgages  or  other  incumbrances ;  but  in  case 
it  should  be  necessary  to  pay  off  and  discharge  the  mortgages, 
or  other  incumbrances  upon  any  parts  of  his  estates  before  the 
trusts  thereby  created,  concerning  such  estates  respectively, 
should  be  fully  executed  and  determined,  the  said  testator  [  916  ] 
thereby  empowered  and  directed  his  said  trustees,  and  the  sur* 
vivor  of  them,  &.c.  as  the  case  might  require,  to  sell  and  dis* 
pose  of  such  respective  estates,  in  the  best  manner  they  were 
able,  and  after  payment  of  all  charges,  incimibrances,  and  ex- 
pencea  thereon,  lay  out  and  invest  the  residue  of  the  money 

•  • 

(z)  Xloiiii€  Y.  l4ems,  t  Bro.  C.  C.  t57,   et  vide  Manning  v.  Spopner, 
SVci.114. 
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in  the  names  or  name  of  his  said  trustees,  or  the  surrivbr  of 
them,  or  the  heirs,  executors,  or  administrators  of  such  sur- 
vivor, as  the  case  might  require,  to  and  upon  the  like  uses  and 
trusts  as  were  thereby  expressed  and  declared,  of  and  concern- 
ing such  estates  respectively,  or  to  such  of  the  said  uses  and 
trusts  as  should  be  then  existing  and  capable  of  taking  effect. 
And  the  said  testator  gave  all  the  rest  and  rendue  of  his  estates, 
real  and  personal,  of  what  nature,  kind,  or  quality  soever,  unto 
and  among  all  and  every  his  three  sons  and  two  daughters,  in 
equal  proportions,  share  and  share  alike ;  and  the  said  testator 
made  the  said  S.  L.,  T.  L.,  and  I.  B.,  executors  of  his  will. 

A  bill  was  filed  to  have  the  trusts  of  this  will  performed,  and 
for  the  necessary  accounts.    The  Master  made  his  report,  by 

C  017  ]  which  it  appeared,  that  the  general  personal  estate,  together 
with  the  trust  fund,  consisting  of  the  leasehold  premises,  not 
specifically  bequeathed  (for  in  fact  the  testator  had  no  copybold 
estates  whatsoever,  and  no  freeholds  but  those  specifically  de- 
vised), and  the  ready  money  and  book-debts  were  not  nearly 
sufficient  to  pay  the  debts,  which  amounted  to  upwards  of 
5000/.,  besides  those  specifically  charged  on  the  devis^  estates, 
and  that  the  legacies  amounted  to  2000/.  It  also  appeared, 
that  the  testator  purchased  a  small  freehold  estate  after  the  time 
of  making  his  will,  which  was  worth  about  300/.,  and  which 
therefore  descended  on  his  eldest  son  and  heir  at  law. 

The  single  question  was,  whether  the  descended  estate  should 
be  applied  in  payment  of  the  debts  and  legacies  (there  being 
specialty  debts  in  fact  much  beyond  the  amount)  in  preference 
to  the  trust  fund  devised  for  that  purpose,  or  before  the  specific 
devisees  should  be  called  upon  for  their  contribution  according 
to  the  directions  of  the  will  i 

Et  per  Lord  Tliurlow(a)y  the  question  will  always  be  this, 

)[  918  ]  and  the  only  one  that  can  reconcile  all  the  cases:  Are  the 
terms  of  the  will  otily  a  general  indication,  that  the  testator 
means  to  subject  his  property  to  his  debts,  and  not  to  be  a 
knave  <as  many  of  the  cases  treat  the  man  who  does  not) ;  or 
does  he  mean  more,  and  to  make  a  particular  provision  for  the 
purpose?  It  is  Unnecessary  to  enlarge  on  the  point  of  the 
mortgage  debts,  for  he  has  provided  for  the  payment  of  them 
in  so  distinct  a  manner,  that  even  the  case  of  Serle  v.  St.  Eloy 
could  never  touch  this  case  (6).      They  are  clear  deductions 

(jo)  Et  vide  Mitnning  ▼.  SpooneVf  S  Vei.  114*  (fr)  Saprm,  SBT. 
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Aom  the  piopertj  devised.    But  the  qoesCion  arises  more  on  the  Dm»$^.LewU. 
geoeral  provision  for  debts*    There  are  two  provisions,  con* 
sisdng  of  his  ready  money  and  book-debts,  and  also  some  lease- 
hold estates,  which  very  probably  were  an  enumeration  of  all  his 
personal  estate  not  otherwise  specifically  disposed  of;  the  next 
was  a  contribution  from  the  devisees.    The  supposed  intention  Pretumptum 
to  be  imputed  to  the  testator,  is,  that  he  means  to  exempti  ehtuxing  A. 
Whiteacre  where  he  charges  Blackacre;  but  this  cannot  be  JJJjJJ^'***' 
applicable  to  Greenacre,  which  he  had  not  until  afterwards.  pHeable  to  n* 
But  the  fallacy  is,  that  there  is  no  intention  in  fact,  either  as  ^^^J^"^ 
toWhiteacre  or  Greenacre,  but  only  as  to  Blackacre;  and  he 
leaves  both  the  others  ^uite  clear  of  his  intention,  which  does      [  919  ]. 
not  apply  at  all  more  to  Greenacre  than  to  Whiteacre,  he  beii^ 
totaUy  silent  as  to  both.    And  you  must  execute  bis  intention 
as  to  Bbckacre;  and  if  Blackacre  is  not  sufficient,  the  justice 
of  the  case  will  be  executed  as  to  creditors,  notwithstanding 
his  intention,  and  only  under  the  common  principles  of  law. 
Therefore  the  legacies  would  not  be  charged  on  the  descended 
estate  directly,  but  it  must  be  done,  if  at  all,  by  circuity.    In 
this  pomt  of  view  then,  is  there,  in  this  will,  such  an  expression 
of  intention,  with  regard  to  devised  estates,  as  to  aflfect  a  pro* 
perty  which  the  will  takes  no  manner  of  notice  of,  or  is  it  a 
direction  how,  and  out  of  whatfundSf  the  debts  and  l^acies 
shall  be  paid  i    He  directs  all  the  trust  fund  to  be  converted 
into  money f  and  to  be  apptied,  Sfc. ;  and  he  gives  interest  at 
five  pounds  per  cent,  on  the  legacies  from  his  death,  which  is 
beyond  the  ordinary  course  of   this  court,  and  the  intention 
usually  imputed  to   testators.    Having  charged  these  estates 
speciallyj  it  is  impossible  to  execute  this  purpose  without,  by 
consequence,  exempting  the  estate  descended.     In  this  view,  I 
take  it  to  be  consistent  with  the  cases  of  Davies  v.  Topp,  fVride 
V.  Clark  (c),  Corbett  v.  Kynaston,  Powis  v.  Corbeti  (d),  and     [  940  ] 
Galton  V.  Hancock  (je),  (though  there  was  a  difference  in  those 
cases  as  to  the  consequence  of  those  principles)  to  say,  that  the 
trust  fund  must  be  first  applied,  and  if  that  is  deficient,  as  it 
appears  to  be,  then,  that  the  devisees  must  contribute  in  fifths, 
before  the  estate  descended  can  be  called  upon. 

On  the  whole,  therefore,  the  rnle,  as  to  the  order  of  affecting  Order  ttftitseu, 
assets  in  such  cases,  b  this(/):  First,  that  the  general  per*  ^l^^^'^T^EtU^ 
sonad  estate  is  to  Jl)e  applied.    Secondly,  ordinarily  speaking,  devUed  for 
estates  devised  for  payment  of  debts.    Thirdly,   estates  de-  geemied  etttUe. 

4.l>cviMi    Cf 

iaie 
(*)SnpTi,909,910.  (/)  Per  Lord  Thurlow,  t  Bro.  Ch. 

Id)  Sopra,  9lS.      {$)  Supra,  903.      Ca.  t63. 
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soenched.  Fourthly^  estates  specifically  defisedi  eyeD  tiion^ 
they  are  generally  charged  with  the  paymoBt  at  debts  (r). 
teir^WM??©  And  if  one  purchase  an  estate  subject  to  a  mcMtgage,  his  pcr- 
mortgagcy  and  sonal  estate  will  not  be  liable  to  eionerate  the  real  estate  from 
wUr^'ee  ^J^  Payment  of  the  mortgage  debt,  although  he  covenant  with  the 
diidutrge  mme.  vendor  to  pay  the  mortgage,  and  indemnify  him  from  all  coste 
tate^wit  UabU  ^^^  charges  in  respect  of  it;  [for in  this  case  the  personal 
to  exonerau  estate  of  the  purchaser  has  not  received  any  addition  to  ite 
(i).  fund  by  means  of  the  mortgage. — EdJ] 

Thus,  where  B.  agreed  to  purchase  an  estate  of  A.,  which 
[  921  ]  was  then  subject  to  a  mortgage  of  iOOOL  to  D.(g),  and  ac* 
cordingly,  by  indenture  of  lease  and  release,  between  A.  of  the 
one  part,  and  B.  of  the  other  part,  reciting  the  mortgage,  and 
that  B.  had  contracted  with  A.  for  the  purchase  of  the  inherit- 
ance of  the  said  estate,  and  had  agreed  to  pay  the  sum  of  3500/. 
for  the  same  in  manner  therein  mentioned,  that  was  to  say,  to 
the  mortgagee  all  such  sums  as  should  be  due  to  him  upon  the 
said  mortgage,  on  the  first  of  May  next  ensuing,  as  also  to  pay 
such  sum  of  money  as  should  remain  after  deducting  the  money 
doe  on  the  mor^pige  to  D.;  it  was  witnessed  that  the  said  A., 
in  consideration  thereof,  did  grant,  8cc.  to  the  said  B.,  his  heirs 
and  assigns  for  ever,  all  the  said  premises,  8cc.  and  in  the  cove- 
nant against  incumbrances,  the  mortgage  and  securities  were 
excepted.  And  the  said  B.  did  covenant,  that  he,  8lc.  would 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  D.,  the  said 
sum  due  in  manner  aforesaid,  and  would  indemnify  the  said  A., 
his  heirs,  8cc.  and  his  goods  and  chattels, ,  land  and  tenements, 
.  from  all  costs  and  charges,  &c«  in  respect  of  the  said  mortgage. 
B.,  after  completing  the  purchase  of  A.,  made  his  will,  and  died 
[without  having  discharged  the  said  sum  of  2000/.  due  on  the 
mortgage  to  D.],  and  then  a  question  arose  between  his  per- 
[  9iA  ]  sonal  representatives,  and  the  devisees  of  this  estate  under  the 
will,  whether,  from  the  nature  of  the  contract,  the  personal 

(g)  TweddeU  v.  TweddeUy  9  Bro.  Ch.  Rep.  101. 152. 


(R)  From  the  case  ofDamu  r.  Lewis,  ubi  snpra,  p.  913,  Sir  R.  P.  Arden, 
M.  R.,  collected  that  thtre  were  four  chsses  of  estates  to  be  applied  in 
payment  of  debts ;  1st.  llie  general  personal  estate,  unless  exempted  ex- 
pressly or  by  plain  implication  ;  tdly.  Any  estate  particularly  devibed  for 
the  purpose,  and  only  for  the  purpose  of  paying;  debts ;  Sdly.  Estates 
descended  ;  4thly.  Estates  specincally  devised. — There  is  little  diifereDce 
between  this  expression  of  the  rule  and  that  of  Lord  Thurlow*s  in  the 
text.  For  the  more  modem  enumeration  of  the  order  of  funds  for  the 
payment  of  debts,  see  antea,  St5,  of  this  edition,  n.  (E). 

(S)  This  is  goDd  law.  It  was  cited  and  approfed  by  Sir  W.  Grant, 
M.  R.  in  HaueoxY.  Abbey ^  11  Ves.  189. 
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tstate  of  B.  (re0pecting  which  he  had  made  no  dbpositioD  in  bis 
will),  was  liable  to  be  applied  in  dbcharge  of  the  mortgage  i 
Et  per  curiam,  it  is  a  clear  rule,  that  the  perional  estate  is  Pert&nai  atau 
never  charged  in  equity  where  it  is  not  at  law ;  and  if  not  ^^^Uy,  where 
chai^eable  at  law,  there  is  no  principle  or  case  in  this  court  to  "<^^  ^^' 
warrant  its  being  chargeable  in  equity,  contrary  to  the  order  of 
die  law.  Where  it  is  a  debt  payable  by  executors  at  law,  this 
court  will  relieve  the  heir,  by  turning  the  charge  upon  the  exe- 
cutors, provided  it  does  not  interfere  with  other  debts  and  lega- 
cies, or  any  more  sabstantial  claims  (A).  In  respect  of  the  rule 
of  marshalling  assets,  it  is  that  it  must  be  a  debt  affecting  both 
the  real  and  personal  estate ;  so  in  case  the  personal  fund  proves 
deficient,  to  enable  the  court  to  marshal  the  assets,  yon  must 
prove  that  the  executors  are  accountable  at  law,  and  not  in 
equity.  In  this  case,  the  personal  estate  never  was  liable, 
either  by  action  against  the  party  himself,  or  against  his  execiH 
tors  (i)  (t). 

And  if  money  on  mortgage  be  moi  properly  the  debt  of  the       [  923  ] 
owner  of  the  mortgaged  estate,  that  estate  alone  shall  bear  the  ^o^Heiicendt 
burthen  thereof,  notwithstanding  that  the  owner,  by  his  will,  to  teitatorfWh^ 

demtiB  it,  tub* 

(k)  Vide  darkey.  Sampeon,  1  Ves.  See  also  Sir  W.  Grant's  observations  •''fi  ^J!!f^' 

too,  et  S  Ves.  j«in.  65.  on  the  principal  case,  infira,  p.  951,  ^^  * 

(i)  Vide  Wood  ▼.  HmUingford,  in-  ta  notu.— £d.] 
fra,  945,  et  note  distinction,  [948. 

(T)  This  case  of  Tweddett  v.  TweddeUy  induced  the  decision  in  BuUer  T.   A.  mmigagte 
Butler,  5  Ves.  554.    In  that  case  there  was  a  mortgage  from  Brent  to  Bar-   to  B.,  and  eeOe 
nard,  for  2000Z.     Brent  conveyed  his  equity  of  redemption  to  Butler,  sab-  equity  of  re- 
Ject  to  the  mortgase,  to  which  conveyance  Barnard  was  not  a  party.    Bntler  dimplion  to  C, 
then  made  his  wil^  and  directed  tliat  all  his  just  debts  and  foneral  charges  subject  to  ntort-^ 
should  be  paid  out  of  his  personal  estate  and  effects,  and  gave  to  trustees  ^age,    C.  dies* 
and  tiieir  heirs,  among  other  hereditaments,  the  estate  he  had  lately  purchased   Land,  first 
of  Mr.  Brent,  to  the  use  of  his  eldest  son  G.  Batler,  for  life,  with  remainder  fund  for  pay- 
to  the  heirs  of  his  body,  with  remainders  over ;  he  gave  other  freehold  estates  ment  of  VMri" 
to  the  use  of  bis  son  (T.  Butler)  for  life,  with  remainders  over;  and  all  his  goge, 
leasehold  and  personal  estate,  after  payment  of  his  debts,  as  aforesaid,  and 
legacies  he  gave  to  his  executors,  in  trust  to  sell  the  leasehold,  and  after 
payment  of  his  debts,  legacies,  and  funeral  charges,  in  moieties  to  his  two 
sons.    G.  Butler,  the  son  was  the  acting  executor.    In  1789,  the  bill  was 
IQed  by  T.  Butler  to  have  the  will  established ;  and  the  usual  decree  was 
made.  Upon  the  acconnts  it  appeared,  that  the  personal  estate  of  O.  BnCler, 
the  elder,  had  been  applied  by  the  executor  in  discharge  of  the  mortgage 
to  Barnard ;  and  the  question  was,  whether  payment  of  that  mortgage  ont 
of  the  personal  estate  of  the  testator  could  be  supported.    The  Master  of 
tbe  Rolls  said,  he  could  not  distinguish  this  case  from  Tweddell  v.  TweddelL 
If  that  case  and  the  others  upon  which  it  was  determined,  were  out  of  the 
way,  and  he  vras  called  upon  to  decide  this  point  for  the  first  time,  perhaps 
he  might  have  been  of  another  opinion  ;  but  he  collected  from  those  deci-   Rule  as  to  ^p- 
aions,  that  if  a  man  purchases  an  estata  subject  to  a  charge,  and  does  no  propriaHou  of 
more  than  covenant  with  the  vendor,  that  he  shall  be  indemnified,  it  is  not  debt  e(upwrt^a»e 
'his  own  debt,  to  be  paid  ont  of  his  personal  estate ;  but  it  remains  a  charge  of  estate  sul^eet 
vpon  the  estate  or  rather  a  debt  ot  his  in  respect  of  the  estate  only ;  and   to  mortgage, 
if  nothing  more  has  been  done  to  take  it  upon  himself,  tlie  debt  must  be 
paid  ont  of  that  estate  and  not  out  of  his  personal  estate.    The  decree  was 
accordingly. 


884  CAP.  x'inU  ott  o*  what  *und 

crrafef  emu  4tf  charges  a  specific  part  t^f  Hs  property  with  the  payment  of 

Mker  lands  for  ^^^ 
wtumeni  of  his  ^^■'^' 

S^  Devisee       Thus  (A;),  where  a  leasehold  estate  [held  of  the  manor  of 
lofcei^  cum         jg^^  ^^j  y^^^  Deeping,  by  lease  firom  the  Crown]  had  been 

mortgaged  by  the  testator's  father  to  N.  for  6500/.  and  had, 
subject  to  that  mortgage,  devolved  upon  him  on  the  death  of  his 
father ;  afterguards  the  mortgage  was  assigned  by  the  desire  of 
the  testator  to  H.,  who  advanced  to  him  a  farther  sum  of  100/. 
upon  it,  and  the  testator  conveyed  other  estates  as  an  additional 
security  to  the  mortgagee.     The  testator  then  made  his  will, 
and  thereby  devised  as  follows  :  ''  I  give  and  devise  to  A.  and 
B.,  their  executors,  administrators  and  assigns,  all  those  my 
manors,  lands,  &c.  in  L.,  to  have  and  to  hold  to  them,  from  the 
time  of  my  decease,  for  the  term  of  ninety-nine  years,  upon  the 
trusts  herein  after  mentioned.*'     He  then  gave  the  real  estate 
subject  to  the  term,  and,  in  default  of  issue  of  his  own  body, 
to  the  plaintiff  for  life,'  remainder  to  his  first  and  other  sons, 
[  924  ]     in  strict  settlement,  with  remainders  over,  and  afterwards  de- 
clared as  follows :  '^  I  do  hereby  declare,  that  the  term  and 
estate,  so  as  aforesaid  limited  to  them  the  said  A.  and  6.,  See. 
IS  upon  the  special  trust  and  confidence,  and  to  the  intents  and 
purposes  following ;  that  is  to  say,   upon  trust,  that  they  the 
said  A.  and  B.,- &c.  shall,  out  of  the  rents  and  profits,  or  by 
mortgage,  assignment  or  demise,  of  all  or  any  part  of  my  be- 
fore-mentioned manors,  &c.  or  any  of  them,  for  all  or  any  part 
of  the  said  term  of  ninety-nine  years,  or  otherwise  as  to  their 
discretion  shall  seem  meet,  levy  and  raise  so  much  lawful  mo- 
ney of  Great  Britain  as  will  be  sufficient  to  pay  and  satisfy  all 
the  debts  I  shall  owe  at  the  time  of  my  decease,  my  funeral 
charges,  and  all  the  legacies  and  sums  of  money  given  by  me  in 
and  by  this  my  will,  and  pay  and  apply  the  same  accordingly. 
And  my  will  and  mind  is,  that  after  so  much  money  shall   be 
raised  as  shall  answer  the  purposes  aforesaid,  together  with  all 
costs.  Sec.  the  said  term  shall  cease  and  determine."     He  then 
devised  as   follows :  **  I  give  and  devise  to  my  brother  M.  B. 
his  executors  and  administrators,  all  that  the   manor  of  East 
and  West  Deeping,  holden  by  lease  from  the  Crown,  subject 
to  the  yearly  rent  and  covenants  reserved  in  the  said  lease,  and 
[  9£5  ]      also  subject  to  the  mortgage  thereon  to  N.  for  6500/.;  but  in 
case  my  said  brother  shall  not  be  living  at  the  time  of  my  de- 
cease, then  I  give  the  said  estate  and  premises,  with  the  ap- 

(fc)  Aneaster  v.  Mayer,  1  Bro.  C.  C.  454,  [fully  acquiesced  in  by  Lord 
Alvaiiley,  antea,  899.^£(/.] 
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purtenances,  subject  as  aforesaid^  to  such  person  as  shall  be  en- 
titled to  the  freehold  of  my  real  estate  at  the  time  of  my  de- 
cease,  by  virtue  of  the  aforesaid  limitations  of  this  my  will." 
And  towards  the  end  of  his  will  he  devised  as  follows  :  **  Item, 
1  also  give  all  my  household  goods^  and  all  other  my  goods, 
chattels,  effects,  and  personal  estate  whatsoever,  unto  my  said 
brother  M.  B.,  if  he  shall  be  living  at  the  time  of  my  death  ; 
but  in  case  he  shall  be  then  dead,  I  give  and  devise  the  same 
to  such  person  as  shall  be  entitled  to  the  freehbld  of  my  real 
estate,  under  and  by  virtue  of  the  limitations  in  this  my  vnll," 
&c.     M.  B.  died  in  the  life-time  of  the  testator,    and   the 
plaintiff  became  entitled  under  the  limitations  in  the  will  to  the 
real  estate.      And  one  question  was,   whether  the  term  be- 
queathed by  the  testator  for  the  payment  of  debts  was  liable  to 
discharge  the  mortgage  debt  on  the  leasehold  estate  f     Et  per 
turiamy  With  respect^  to  the  leasehold  estate,  the  charge  under 
which  it  came  to  the  testator  was  prior  to  his  purchasing  it, 
[or  rather  its  devolving  upon  him],  and  inherent  in  the  estate, 
and  the  estate  itself  was  left  liable  to  answer  it,  and  neither  the 
personal  estate,  nor  real  estate,  ought  to  be  charged  with  that       [  gq,6  ] 
debt ;  for  when  a  man  purchased  an  equity  of  redemption,  sub- 
ject to  incumbrances,  that  should  be  a  real  incumbrance  fol- 
lowing the  lan4»  and  not  a  personal  one.     And  the  difference 
between  an  estate  descended  and  one  purchased  was  nothing, 
unless  the  circumstance  of  purchasing  created  the  difference^ 
but  that  afforded  no  argument.     The  question  then  was,  whe-  Effect  of  pur^ 
iher  assigning  the  mortgage  from  N.  to  H.  and  covenanting  for  ^^^*  iwy  w'o- 
payment  of  debts,  altered  the  case,  and  made  it  the  debt  of  the  n^y* 
testator  i  and  it  was  clear  that  it  did  not ;  for  although  where  a 
man  transferred  a  mortgage,  and  covenanted  for  the  payment 
of  the  debt,  according  to  the  rule  of  law,  he  made  it  his  ozcn 
debt,  and  made  himself  liable  to  be  sued  upon  that  covenant ; 
yet   tlie  case  of  Evelyn  v.  Evelyn  had  decided  (/),  that  though 
he  m^ht  be  at  law  liable,  yet  while  there  were  real  assets  suf- 
ficient for  the  payment  of  the  incumbrance,   they  should   be 
applied  for  that  purpose ;  and  it  was  to  be  understood,  with 
respect  to  such  transaction,  that  the  party  did  it  by  \\ay  of 
accommodating  the  charge,   and  not  of  making  the  debt  his 
own  (w). 

(/)  Infra,  [930,  et  vide  S.  L.  928.— £d.] 


(W)  The  land  in  these  cases  is  considered  the  principal,  and  the  coTenant  Covenantlopmf 

to  pay  only  ja  collateral  security ;  and  the  personal  estate  of  the  covenantor  moneys  only  col- 

has  the   same  equity  to  be  reimbursed  out  of  the  land,  as  the  land  is  en-  Uteral  security' 

VOJL.  11.  ■    U 


866 


CAP.  ZVtII. 


OUT   OF   WHAT   FUND 


[  927  ] 

Purchaser  of 
encumbered  es- 
iuie  on  farther 
advance  chargee 
other  Uaide, 
Principal  estate 
stUlprimarilfi 
liubU. 


Another  question  in  the  preceding  case  was,  whether,  when 
the  testator  mortgaged  an  estate  of  his  own  as  an  ulterior 
securityi  that  circumstance  would  create  a  difference  i  and  it 
was  held  that  it  would  not ;  for  nothing  made  it  his  debt  so 
effectually  as  the  covenant  to  pay ;  for  it  did  not  create  the 
debty  but  only  operated  as  collateral  to  the  debt  (m).  A  maa 
mortgaged  his  estate  without  covenant,  yet  because  the  money 
was  borrowed,  the  mortgagee  became  a  simple  contract  credi- 
tor, and  in  that  case  the  mortgage  was  a  collateral  security ; 
and  if  there  were  a  bond  or  a  covenant,  then  there  was  a  coUa^ 
teral  security  to  a  higher  species,  but  no  higher  by  means  of  the 
mortgage  merely ;  therefore  having  security  amounted  t6  no- 
thing (x). 

(m)  Et  vide  Hamilton  ▼.  WorUff,    %  Ves.  jun.  62,  \S.  C.   4  Bro.  C.  C. 

199.— £d.] 


Withmit    cptt' 
nant    or    bond 
wherein  heir  i$ 
namedf  mart' 
gages  has  no 
claim  on  reai 
assets  qfmort- 
gogor. 


titled  to  when  it  is  pledf^ed  as  a  collateral  security.  Biitl.  Co.  Litt.  208. 
b.  o.  (1).  s.  2.  If  a  grandfather  roortgagfs  his  estate,  and  covenants  to  pay 
the  mortgage  money,  and  the  land  descends  to  his  son,  who  dies  without 
payhag  off  the  mortgage,  leaving  a  personal  estate  and  a  son ;  the  inter- 
mediate son's  personal  estate  shall  not  be.  applied  in  payment  of  the  mort- 
gage ;  for  the  detft  was  not  contracted  by  him,  and  so  his  persona]  estate 
derived  no  advantage  from  it.  Cope  v.  Cope,  2  Salk.  460.  S,  C.  1  £q.  Ca. 
Abr.  ^0,  pi.  3.  2  Cm.  Dig.  182.  2d  edit.  But  if  the  father  had  been 
ekecutor  to  the  grandfather,  and  the  grandfatlier  had  left  assets  to  the 
value  of  the  debt,  and  the  father  had  converted  those  assets  to  his  own  nae, 
there  an  equal  portion  of  the  father's  personal  estate  wonid  have  been  liable 
to  the  payment  of  die  grandfather*8  oebts,  and  the  grandson  coold  in  aach 
case  have  come  upon  the  father's  executors  to  exonerate  the  mortgage  out 
of  the  father's  persona]  estate.  Gilb.  Lex.  Prst.  316 ;  and  see  Scott  ▼• 
Beacherf  5  Mado.  96.  S.  C.  infra,  961,  last  case  in  2d  sec.  of  note  there. 
As  to  exoneration,  when  the  mortgage  is  between  tenant  for  life  and  a  re* 
mainder-man,  see  postea,  934. 

(X)  It  should  in  this  place  be  observed,  that  without  a  bond  or  covenanty 
in  which  the  heir  is  named,  the  mortgagee  will  have  no  claim  on  the  real 
assets  of  the  mortgagor.    Thus  in  a  MS.  case  mentioned  bjr  Mr.  Cruise  ia 
the  2d  edition  of  his  digest  on  the  law  of  real  property,  2d  vol.  p.  16S,  a 
father  and  son  joined  in  a  mortgage  of  the  father's  estate ;  the  father  received 
the  money,  and  the  son  conveyed  in  consideration  of  ten  shillings.    There 
was  no  covenant  in  the  mortgage  deed  for  payment  of  the  money.    The 
bill  was  brought  to  make  both  tlie  real  and  personal  assets  of  tlie  father 
and  son  liable  to  the  mortgage  debt.    The  estate  mortgaged  bein^  subject 
to  prior  incumbrances,  Lord  Hardwicke  said,  it  had  been  determmed  that 
the  personal  assets  were  liable,  though  there  were  no  covenant  in  the  deed 
for  payment  of  the  money,  because  there  was  a  debt  contracted  by  the 
borrowing  [see  an  tea,  804J.    This  demand  went  a  step  ftrther,  and  sought 
to  charge  the  real  assets  of  the  father  in   the  hands  of  the  son,   which 
were  not  liable  in  the  hands  of  the  heir,  even  by  a  bond  or  Covenant  of  hia 
ancestor,  unless  the  heir  was  specially  named.    As  to  the  son,  his  assets 
were  no  way  liable,  for  he  conveyed  only  in  consideration  of  ten  shillrngs, 
and  had  no  part  of  the  money,  consequently  was  no  debtor ;  and  neither 
his  real  nor  personal  assets  were  bound,  Uoyd  v.  7%«rs6jf,  MS.  1743.  S  Cm. 
Pig.  163.    The  same  principle  seems  to  have  been  hinted  at  by  the  Lord 
Chancellor  in  Aldrich  v.  Coopery  8  Ves.  394,  when  he  enquired  upon  what 
ground  the  court  said,  in  given  cases,  that  simple  contract  debts  should  be 
paid  out  of  the  real  estate  ?    Not  upon  the  ground  of  assets,  he  added,  but 
upon  this  ;  that  not  every  creditor  having  a  pledge  of  land,  but  a  specialty 
creditor  had  a  double  fund  to  resort  to.    There  might  be  a  mortgage,  for 
instance,  where  the  uastrument  in  mone  of  its  parts  or  obligations  .would 
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Again,  where  L.  (w),  beiug  seised  in  fee  by  descent  of  an  Estate  deaendM 
estate  at  C^  and  other  real  estates  both  freehold  and  copyhold,  gut^eet  to  a 
by  his  will  devised  the  estate  at  C,  which  was  subject  to  a  fj^'fjj^^lar^* 
mortgage  for  1500/.  contracted  by  his  ancestor,  and  also  ano-  jus  real  and 
ther  estate,  to  be  sold ;  and  charged  the  same,  and  also  his  per-  ^JJ^Ji^oS 
sonal  estate  (except  300/.  due  on  bond,  which  was  originally  legaeiesy  mort' 
part  of  his  wife's  fortune,  and  specifically  bequeathed  to  her  by  ^^f/realoh 
the  will),  with  his  debts  and  legacies,  and  devised  the  residue  t^e  encumbered 
of  his  real  estate  in  trust  for  his  brodier  B.  in  strict  settlement,       r  q28  1 
subject  to  a  charge  of  100/.  a  year  to  his  wife  upon  the  copy- 
hold estate ;  and  made  his  wife  executrix :  The  question  was, 
whether,  under  this  will,   the  personal  estate   of  the  testator 
should  be  applied  in  exoneration  of  the  real,  towards  the  dis- 
charge of  the  1500/.    And  it  was  held  by  Lord  Thurlow,  that 
It  should  not ;  but  that  the  same  should  come  out  of  the  estate 
originally  liable  to   it  (o).      And  this  decree  was  afterwards 
affirmed  in  the  House  of  Lords. 

And  here  we  must  remark,  that  even  a  personal  covenant  Personal  a»»et» 
with  the'  mortgagee,  to  pay  mortgage  money,  will  not  make  the  ^cSatfr'<  co* 
personal  assets  of  the  covenantor  liable  in  equity  for  it,  where  ^^*'  "'^'^ 
the  money  was  originally  advanced  to    another    person,    and  foifnumey. 
not  to  the  covenantor;    for  the  Court  will    always  take  into 
consideration  whose  debt  it  is,  and  make  the  personal  estate 
benefited  by  the  loan,  liable  in  the  first  instance,  and  not  the 

security.  [  929  ] 

Thus,  where  Sir  Edward  Bagot(p)   married  the  daughter  Cweiuxnt  on 
and  heir  of  Sir  Thomas  WagstaiF,  and  for  raising  part  of  Miss  ^rtgagedoes 
Wagstaff's  portion.  Sir  Thomas  mortgaged  part  of  his  estate  ^f^^^^^ 
for  3500/.  and  then  died,  leaving  Lady  Bagot,  his  daughter  and  hfXity  qf  funds. 
heir.     Lady  Bagot  afterwards  joined  with  her  husband^  Sir  Ed- 
ward, in  a  deed  and  fine,  whejreby  she  settled  lier  estate  on  her 
husband  and  herself^  and  the  heirs  male  of   the  body  of  her 
husband.    The  mortgagee  wanting  his  money,   Sir  Edward 

(m)  Lawion  v.  Hudwn,  1  Bro.  C.  (o)  Vide  7  Bro.  P.  C.  511,  [fo.  ed. 

C.  38,  [affirmed  on  appeal,  7  Bro.  and  3  ib.  424,  8vo.  edit.— £d.] 

P.C.  511.    Sib.  4t24.    8vo.  ed.  511,  (p)  Bagol  v.  Oughton,  1  P.  Wnm. 

ct  Tide  Builer  v.  Butler ^  5  Ves.  534,  347,  [S,  C.  antea,  728, .  of  this  edi- 

cited  aatea,  p.  SdS^  of  this  edition,  tioa,n.  (Y),  and  see  Lemony.  Neum^ 

n.  (T),  where  the  personal  estate  ham^  l  Ves.  51,  and  antea,  842.— 

was  also  charged  with  debts.— £tf.]  Ed.] 


affect  the  heir ;  thoogh  the  mortgagee  had  a  pledge  of  the  land  it  was  not 

as  assets,  or  as  a  specialty  creditor j  that  he  conid  touch  the  land ;  but  if  he 

bad  a'  bond,  or  a  covenant  were  inserted  in  the  deed,  then  he  would  be  a  ^ 

specialty  creditor  ;  whose  demand  after  the  death  of  the  mortgagor  would  ^ 

^ect  the  heir.    A  mortgage  however  is  in  general  considerea  as  in  th«  ^ 

natore  of  a  specialty  debt,  see  antea,  780,  of  this  edition. 
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CAf .  XTIII. 


OUT  OF   WHAT   FOND 


[930] 


dtvenani  far 
quiet  ei^offment 
free  from  tn- 
euminmea^  no 
exemption  of 
land  from  pay- 
ment of  any  tit- 
eumbranee. 


Mortgage  by 
tenant  for  life 
under  power. 
Remainder' 
man  must  take 
estate  cum 
onere;  and  co- 
venatUf  by  tn- 
tercening  r«* 
mainder-man 
to  pay  money f 
immaterial  (y), 

[931  ] 


joined  in  an  assignment  of  the  mortgage,  and  covenanted  that 
be  ^or  his  wife,  or  one  of  them,  would  pay  it.  Then  Sir  Ed- 
ward died,  leaviag  Sir  Walter  his  son  by  his  wife ;  his  lady  af- 
terwards married  with  the  defendant  Colonel  Oughton,  and 
died.  And  the  question  being,  whether,  by  reason  of  the  co- 
venant from  Sir  Edward  Bagot  for  the  payment  of  this  3500/. 
mortgage  money,  iiis  personal  estate  should  be  liable  to  pay  the 
same  i  It  was  held,  that  this  covenant  by  Sir  Edward  would 
not  make  his  personal  estate  liable  to  go  in  ease  of  the  mort- 
gaged premises  ;  for  the  debt  being  originally  Sir  ITiomas  Wag- 
stafF's,  and  continuing  to  be  so,  the  covenant  upon  transfer- 
ring was  only  as  an  additional  security,  for  the  satisfaction 
of  the  lender,  and  not  intended  to  alter  the  nsiture  of  the 
debt. 

It  follows  from  this  principle,  that  the  general  covenant  in 
mortgage  deeds,  for  quiet  enjoyment,  free  from  incumbrances 
without  excepting  incumbrances — does  not  discharge  the 
land  from  such  incumbrances,  so  as  to  throw  them  on  the 
mortgagor's  personal  estate;  it  merely  subjects  the  general 
assets  of  the  mortgagor  to  any  deficiency  in  the  security  that 
may  be  occasioned  by  any  incumbrances  whatsoever,  without 
any  supposition  of  discharging  the  lands  from  such  incum- 
brances, but  merely  of  indemnifying  the  mortgagee  against 
them. 

And  tlie  law  will  be  the  same,  if  money  be  borrowed  on 
mortgage  by  virtue  of  a  power  to  charge  an  estate ;  for  in  such 
case,  the  heir  takes  the  land  cum  onere.  Therefore,  where 
George  Evelyn  (j),  the  defendant's  father,  and  grandfather  to 
the  plaintiffs,  had  three  sons,  John,  George,  and  the  defendant 
Edward  Evelyn  ;  George,  the  father  (being  tenant  for  life,  re- 
mainder to  his  eldest  son  John,  in  tail  male,  of  part  of  the 
premises),  together  with  his  eldest  son  John,  on  the  20th  Octo- 
ber, 1698,  by  deed  and  recovery,  settled  certain  estates  in  strict 
settlement,  with  a  power  to  George,  the  father,  by  deed  or  wiU, 
to  charge  by  lease,  mortgage,  or  otherwise,  the  premises  limited 
to  himself  for  life,  with  raising  or  paying  any  sum  pot  exceeding 
6000/.,  George,  the  father,  in  pursuance  of  the  power,  mortgaged 


iq)  Evelyn  v.  Evelyn,  t  P.  Wms. 
659.  S,  C.  Fitzgib.  131.  Sel.  Ch.  Ca. 
80,  [W.  Kel.  19,  et  vide  antea,  92, 


of  this  edition,  where  this  case  is 
further  stated  as  to  other  points.—* 
Ed.l 


(Y)  As  to  exoneration,  ^nrhcn  the  mortgage  is  made  by  a  tenant  for  life 
and  the  remainder-man,  sec  postea,  954,  in  notis. 
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part  of  the  aaid  land  for  1000/.  for  the  term  of  1000  jears. 
This  mortgage  afterwards,  by  mesne  assignmentSi  became  vested 
in  Sir  Thomas  Pope  Blunt,  with  a  covenant,  from  Geoi^ 
Evcljn,  the  son,  for  payment  of  the  mortgage- money,  and,  on 
the  same  assignment.  Sir  Thomas,  the  mortgagee,  covenanted 
to  re-assign  to  George  Evelyn,  the  son.  Afterwards  Geoi^  ^ 
Evelyn,  the  father,  died ;  then  John  Evelyn,  the  eldest  son, 
died  without  issue,  upon  which  George,  the  second  son,  entered 
upon  the  premised  comprbed  in  the  settlement,  and  died,  in- 
testate, leaving  the  defendant,  Mary,  his  widow,  and  three 
daughters.  Then  Edward  Evelyn  and  hb  son  (the  next  re- 
mainder-man in  tail)  instituted  a  suit  agunst  Mary  Evelyn, 
(who  afterwards  married  to  Governor  Bohun),  and  who  was 
the  administratrix  of  her  former  husband,  George  Evelyn,  the 
son,  praying  that  the  personal  estate  of  her  late  husband  should  [  932  ] 
be  applied  towards  paying  off  the  mortgage  of  1500/.  and  in 
exoneration  of  the  real  estates  But  it  was  held  by  the  Lord 
Chancellor,  assisted  by  the  Lord  Chief  Justice  Raymond,  and 
the  Master  of  the  Rolls,  that  the  personal  estate  of  the  son 
should  not  be  applied  to  pay  off  this  mortgage,  made  by  the 
father ;  because  the  charge  was  made  by  the  father  in  pursuance 
of  the  power  contained  in  the  settlement ;  and  as  he  had  such 
power,  the  defendant  Edward  must  be  contented  to  take  such 
land  cum  onere ;  and  notwithstanding  that  the  son  did   after-  > 

wards,  on  the  assignment  to  Sir  Thomas  Blunt,  covenant  to 
pay  the  mortgage  money,  yet,  since  the  land  was  the  original 
debtor,  this  covenant  from  the  son  would  be  considered  only,  as 
a  security  for  the  land. 

The  ground  of  these  determinations  is,  that,  in  such  cases,  In  equity^  eo- 
the  covenant  is  considered  in  equity  as  a  mere  collateral  secu-  ^^•**  ***  W 

*         ^  WWtttlfj  £101  0€ 

rity,  not  to  be  resorted  to,  unless  the  principal  security,  which  re§orted  to  only 
is  the  land,  fails.      For  Uie  landholder,  in  truth,  enters    into  ^J^i^ 
such  covenant,    relying    upon  the  land  enabling    him  to  dis- 
cliarge  it ;   and  the  money   raised  does  not  increase  his  per- 
sonal estate,  but  is  to  exonerate  the  rest  of  the  real  estate.  [  933  1 

And    therefore,  in  the  cas^  of  The  Earl  and  Countess  of  PerfurmoHce  o 
Coi'e«^ry(r),  where  Gilbert,  the  late  Earl  of  Coventry,  on  his  eaUe  power  ^' 
marriage  with   the  daughter   of  Sir   Strensham  Masters  (the  i»»»'«"V  ^' 

...  creed  agmntt 

Earl    being    but  teuant  for  life,    with  a  power  of    making  a  remainder-man^ 

in  exuneratUm 

(r)  Countess  of  Coventry  ▼.  Earl  qf  Coventry,  2  P.  Wms.  222.  5.  C.  Stra.   f  P^*!"^  «• 
pQz;  tate  <jf  tenant 

for  life  (z), 

(Z)  In  W*?7«oii  V.  Darlington,  1  Coit  174,  the  Master  of  the  RoIU  said.    Benefit  under 
it  was  pef  tectly  clear,  that  where  a  debt  exists,  and  the  real  estate  is  charged   power  a/rniyt  ■ 


870 


CAP.   XVIIS. 


OUT    OF    WHAT    FUND 


Performance  of 
articles  to  set' 
tie  lands  dS" 
creed  in  exone- 
miion  of  per- 
mmal  estate  of 
covenantor, 

I  934  ] 


jointure  of  I^nds^  not  exceeding  500/.  per  annum^  on  any 
wife  he  should  marry),  corenanted,  in  consideration  of  the  in- 
tended marriage,  that  he,  or  his  heirs,  w.ould,  after  the  mar- 
riage, according  to  the  power  given  him  by  his  father's  will  or 
otherwise,  settle  500/.  per  annum  on  his  wife  for  her  jointure, 
and  it  being  in  proof,  that  the  late  Earl  directed  his  steward 
to  look  over  the  rent-rolls,  for  a  fit  part  of  the  estate  to  make 
good  the  jointure,  and  that  afterwards  the  jointure  deed  was 
ingrossed,  but  not  executed ;  though  this  depended  only  on  a 
covenant,  yet  the  jointure  of  land  being  the  chirf  thing  in 
view,  the  decree  was,  that  the  land  should  be  settled,  and 
the  covenant  not  made  good  out  of  the  personal  estate. 

And  so  in  the  case  of  Edwards  v.  Freeman  (s),  though  the 
wife's  jointure,  and  the  daughter's  portion,  were  secured  by 
articles,  which  were  never  completed  by  a  settlement,  yet  those 
articles  being  to  settle  lands,  and  the  covenantor  leaving  lands 
sufficient  to  answer  them,  it  was  decreed,  that  the  daughter's 
portion  should  be  raised  out  of  the  lands,  and  tliat  the  per- 
sonal estate  of  Mr.  Freeman,  the  covenantor,  should  not  be 
applied  in  exoneration  thereof.  But  it  is  to  be^  observed, 
that  in  tlie  latter  case,  particular  lands  were  agreed  to  be 
settled,  and  consequently,  that  the  covenant  was  a  lien  upon 
those  lands  (a). 


(«)  2  P.  Wins.  435. 


a  charge  on 
land  in  first  in- 
stance. 


Creation  of 
term   to  raise 
fortians,   an 
rxemption  of 
personal  estate. 


with  the  payment  of  it,  nevertheless  the  personal  estate  shall  be  the  pri- 
mary fund  to  be  resorted  to. '  On  the  other  hand  it  was  eaually  clear  tliat 
where  a  power  of  charf^ing  a  real  estate  is  created,  and  the  party  does 
charge  it,  not  in  satisfaction  of  any  existing  debt,  bat  in  favour  of  a  par- 
ticular person,  the  real  estate  must  be  resorted  to  in  the  first  instance*  Et 
.  Tide  the  next  note,  for  further  on  this  stibject. 

(A)  Under  this  head  it  may  be  in  order  to  introduce  the  case  of  fValker 
T.  Pink^  July,  1736,  cited  1  Cox  Ca.  Ch.  5.  A.  devised  all  his  goods,  chat- 
tels, and  personal  estate  (his  debts  and  legacies  being  first  paid)  to  bis  son, 
and  appointed  four  executors ;  he  then  devised  to  his  executors,  his  manor 
of  B.  for  ninety-nine  years,  in  trust,  that  out  of  the  r^ts  and  profits,  or  by 
mortgage  or  sale,  they  should  raise  (inter  alia)  40002*  for  the  portion  of  one 
of  his  daughters ;  after  payment,  the  term  to  determine ;  and  what  remained 
after  satisfying  the  said  40002.  he  directed  to  be  paid  to  his  son  ;  and  if  his 
daughter  died  before  age  or  marriaee,  he  bequeathed  the  money  [the 
4000/.]  to  such  persons  as  would  be  entitled  to  the  reversion  or  remainder  of 
the  lands ;  and  for  better  raising  the  said  portion,  the.  testator  appointed 
his  executors  to  receive  the  rents  and  profits  of  his  said  estate.  Upon  this 
it  was  held,  that  the  personal  estate  was  not  first  chargeable  with  the  sum 
of  4000/.  1  Cox  5.  So  if  a  peraon  makes  a  settlement  securing  a  jointure, 
portion,  or  legacy,  though  there  be  a  covenant  to  pay,  yet  must  the  person 
entitled  to  the  jointure  or  portion,  come  against  the  land  first.  Lmcv  v. 
Gartlener^  Hunb.  137,  et  vide  Ijinoy  v.  Athol,  9  Mod.  398,  and  preceding 
note.  It  is  also  observable  that  after  the  death  of  the  settlor,  the  remainder- 
nmn  or  heir  can  claim  no  ri{;ht  to  have  the  real  estate  disencumbered  out  of 
tliC  pciM)ful  fund.  2  Atk.  415. 
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And   upon   the  same  principle^   viz.  that  the  primary  fund  ^ncipU  that 

benefited,  ought  in  conscience  to  exonerate  the  auxiliary  fund^  «AovU  exone- 

if  the  funds  in  question  stand  in  those  relative  circumstances ;  •I"'*  «Jf*?«7 

111                    -                            .            ,                   /.       ,  f^itd  applies  to 

Where   the  real   estate  of  one  person  is  made   surety  for  the  principal  and 

peivonal  contract  of  another/  the   personal   property  of   the  •«^'*y(^)- 
latter  shall    exonerate   the  real  property  of  the    former,    as 
between    themselves,    although    the    creditor    may  resort   to 
either   fund  (c).      The  cases   of    Lord  Huntingdon  v.  The 
Countess  of  Huntingdon^  and  Pocock  v.  Lee  {t),  stand  on  this 

ground.  [935] 

A  court  of  equity  will  do  its  utmost    to  fix  the  burthen,  Debt  fixed 

where,  in  conscience,  it  ought  to  fall  on  all  the  circtunstances  J^  J^y  *^** 

of  the  case. 

Thus,  where  Sir  John  Napper*s  estate  was  in  mortgage  (ti),  Estate  ecnvetf' 

and  he  died,  leaving   Sir  Theophilus  his  heir,  who,  upon  bis  ^pay^^'^Mts. 

intermarriage  with  Lady  Effingham,    settled  a  jointure  upon  Personal  estate 

her,  and  covenanted  to  pay  his  father^s  debts,  and  then  died,  ^soid'estJJui- 

able  to  A,'s 

(0  Snpra,  756.  761.                              Wins.  66^   3Bro.  P.  C.  !•  nomine  mortgages, 
(u)  Napper    v.     Lady    Effingham^      Eginghamv,  Sappier ;  ite9\$o}posten, 
Fitzgib.  142.  144,  [S.  C.  cited  2  P.      1058.— £d.] 


(B)  If  therefore  a  tenant  in  tail  in  remainder  joins  in  a  mortgage  and    Tenmit  in  taii 
bond  Willi  liis  brotlier,  who  is  the  tenant  in  tail  in  possession^  and  who    in  remainder 
receives  the  money,  the  tenant  in  tail  in  remainder  will  be  deemed  to  be  a  joining  person 
surety  only  for  his  brother,  in  which  case  there  can  be  no  pretence  to  say,   possession  in 
that  tlie  personal  estate  of  the  tenant  in  possession  shall  be  exonerated    nunrtgage^  enti- 
from  payment  of  the  mortgage,  merely  because  the  tenant  in  remainder    tUd  to  kane 
has  made  his  estate  liable  as  an  auxiliary  fund ;  and  suppose  the  mortgagee    estate  disen- 
had  bronght    an  action  upon  tlie  bond  given  by  the  tenant  in  tail  in   cumbered  out  ef 
remainder,  and  obtained  judgment,  as  he  might  have  done,  the  bond  being   OMStis  of  UUttr. 
joint  and  several ;  the  tenant  in  remainder  might  have  brought  a  bill 
against  his  broUier  in  possession  as  principal,  and  would  have  liad  relief, 
although  there  might  liave  been  no  counter  bond  existing  between  the 

{parties,  and  he  would  have  stood  in  Ihe  place  of  the  creditor,  and  n$  such 
lave  been  entitled  to  relief  after  the  deatn  of  his  brother.  Robinson  v.  Gee, 

1  Ves.  250.  So  if  a  fattier,  tenant  for  life,  borrows  money,  to  secure  wliich 
he  and  his  son,  remainder-man  in  fee,  join  in  a  mortgage  or  tlie  inheritance, 
the  son  will  be  entitled  in  equity  to  rank  as  a  creditor  on  the  real  and  per- 
sonal assets  of  his  feither  for  the  money,  and  to  call  on  the  mortgagee  to 
mal^e  the  utmost  of  his  security  for  his  (the  son's)  relief.  Rosse  v.  Stirling^  , 
4  l>ow  P.  C.  442.    And  it  should  seem,  from  the  case  of  Uoyd  v.  Tknrsbyf 

2  Cru.  Dig.  168, 2d  edit,  cited  antea,  p.  866,  of  this  edit.  n.  (X),  that  without 
an  express  covenant  to  pay,  the  tenant  in  remainder  will  not  be  chargeable 
to  the  mortgagee,  either  as  a  specialty  or  simple  contract  creditor ;  and 
we  have  seen,  antea,  p.  868,  of  this  edit,  in  the  text,  that  if  a  father  tenant 
for  life  makes  a  mortgage  by  virtue  of  a  power,  and  upon  an  assignment 
after  his  decease,  the  son  covenants  to  pay  the  money,  this  covenant  from  the 
son  will  be  considered  only  as  a  collateral  security,  the  land  stiU  remaining 
tlie  principal  debtor.  *In  Gay  v.  Cox,  1  Ridgw.  P.  C.  153,  a  son  entitled  to 
a  remainder  in  tail  joined  his  father,  tenant  for  life,  in  suiierinff  a  recovery ; 
then  they  exc*cuted  a  mortgage ;  the  son  was  held  not  compeUabie  to  pay 
interest  to  the  mortgagee  during  his  father's  life^time. 

.  (C)  Thus,  if  A.  upon  a  promise  of  re-payment  by  B.  mortgage  his  estate,  Surety. 
and  U.  neither  joins  in  the  mortgage  nor  covenants  to  pay;   yet  if  B. 
actually  had  the  money,  A.  will  have  a  claim  ^ipainst  B.  and  his  assets,  to 
hive  the  land^  disencnnibcred,  as  every  surety  ba4  against  his  principal. 
Lee  V.  Hourke,  Mosl.  JIB. 
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possessed  of  a  considerable  personal  estate,  which  came  to  his 
wife,  having  disposed  of  a  real  estate,  which  was.  settled  by 
an  act  of  parliament,  in  trust  to  pay  his  father's  debt :  the  heir 
at  law  brought  bis  bill  against  the  wife,  to  have  the  personal 
estate  of   the  husband,  upon    his  covenant,  applied    to  dis- 
charge the  father's  mortgages,  and  it  was  so  decreed.     But  the 
reason  was,  because  the  heir  had  disposed  of  the  estate  so 
fettled  in  trust,  and  then  it  was  but  just  and  equitable,  that  his 
personal  estate  should  be  applied  to  exonerate  the  mortgaged 
estate,  descended  to  the  heir  at  law ;  because  he  was  finswer- 
able  far  the  trust  estate,  settled  for  that  purpose. 
Vendor  hit$  a        Again  (x),  where  T.  M.,  in  his  life-time,  agreed  to  purchase 
sold  for  residue  ^"  estate  of  P.  for  1200/.,  but  died  before  he  had  paid  tlie 
of  purchase-      ^bole  purchase-menev.    T.  M.  by  will,  after  giving  a  legacv  of 

money  unpaid;  i...         -•,  oo  „',. 

bui  if  vendee  800/.  to  his  Sister  M.,  devised  the  estate  purchased,  and  all  his 
U^^Lills^'^yet  P^"^>f*^  estate  to  K.,  and  made  him  his  executor.  K.  commit- 
court  will  some-  ted  a  decosiavit  of  the  personal  estate  and  died ;  and  the  pur- 
in  favour  of  U'  chased  estate  descended  upon  B.  K.,  his  son  and  heir-at-law. 
*^"'r^*  «  1  ^*  ^'®^  ^  ^^^  ^^  ^wity  against  the  representatives  of  the  real 
*-  -  -1  and  personal  estate  of  T.M.  and  K.,  to  be  paid  the  remainder 
of  tlie  purchase-money.  M.,  the  sister  and  legatee  of  the 
«  ~    testator,  brought  her  cross  bill,  prajing,  that  if  the  remainder 

of  the  purchase-money  should  be  paid  to  P.,  out  of  the  per- 
sonal estate  of  T.  M.  and  K.,  that  she  might  stand  in  P/s 
place,  and  be  considered  as  having  a  lien  upon  the  purchased 
estate  for  her  legacy  of  800/.  Et  per  curianiy  the  vendor 
of  this  estate  has,  to  be  sure,  a  lien  upon  the  estate  he  sold, 
for  the  remainder  of  the  purchase-money  \  for  from  the  time  of 
the  agreement,  T.  M.  was  a  trustee,  as  to  the  money  for  the 
vendor  (d).  But  this  equity  will  not  extend  to  a  third  person, 
but  is  only  confined  to  the  vendor  and  vendee,  and  if  the 
vendor  should  exhaust  the  personal  assets  of  T.  M.  and  K., 
the  defendant  will  not  be  entitled  to  stand  in  his  place,  and  to 
[  937  ]  come  upon  the  purchased  estate  in  the  possession  of  K.*s  heir. 
But  then  the  heir  of  K.  shall  not  avail  himself  of  the  injustice 
of  his  father,  who  has  wasted  the  assets  of  T.  M.,  which 
should  have  been  applied  in  paying  M.'s  legacy.     Tlierefore  the 

(x)  Pollexfen  v.  Moore,  3  Atk.  272. 


(D)  For  simUar  law,  see  Chapman  v.  Tannei*,  1  Vera.  267.  Green  v. 
SntUh,  1  Atk.  573.  tValker  v.  Preswick,  2  Ves.  622.  Tardiff  v.  Scrugham^ 
cited  Amb.  726.  Fawdl  ▼.  Heelis,  ib.  724.  Blackburn  v.  Gregson,  i  liw. 
C.  C.  420.    Cator  v.  Pembroke,  2  Bro.  C  C.  282. 
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estate,  which  has  descended  from  K.,  the  executor  of  M.,  upon 
B.  K.,  comes  to  him  liable  to  the  same  equity  as  it  would  have 
been  against  the  father,  who  has  misapplied  the  personal  estate ; 
and  in  order  to  relieye  M.,  the  legatee^i  P.  shall  take  his  satis- 
faction upon  the  purchased  estate,  because  he  has  an  equitable 
lien  both  upon  the  real  and  personal  estate,  and  this  last  fond 
shall  be  left  open,  that  the  legatee,  who  can  at  most  be  con- 
sidered as  a  simple  contract  creditor,  may  have  a  chance  of 
being  paid  out  of  the  personal  assets. 

But  a^  stranger  to  the  original  incumbrance  may  make  his 
own  personal  estate  the  primary  fund  for  the  payment  of  it ; 
and  whether  he  has  done  so  or  not  is  a  question  of  intention, 
on  a  review  of  all  the  circumstances  of  the  transaction  taken 
together,  as  they  furnish  ground  to  infer,  that  the  person  en* 
gaging  meant  to  become  a  principal,  or  to  stand  as  a  surety 
only.     Tlie  following  cases  will  illustrate  both  instances : 

A.  purchased  an  estate  for  90/.,  which  was  at  that  time 
mortgaged  for  86/.,  and  he  covenanted  to  pay  86/.  to  the  mort- 
g^ee,  and  4/.  to  the  vendor  (^);  the  court  admitted  the  rule 
of  law  above-mentioned,  but,  in  this  particular  case,,  thought 
that,  although  the  covenant  was  with  the  vendor  only,  and  the 
vendee's  personal  estate  not  liable  in  that  respect  to  the  mort- 
gagee, yet  the  words  were  sufficiently  strong  to  shew  an  inten- 
tion in  the  vendee  to  make  it  his  personal  debt  (f). 

(y)  Parsons  ▼•  Freeman^  before  Lord  Hardwicke,  S5th  Oct.  1751.  Vide 
SP.Wms.  664,  note  (1). 


Whether  pur- 
chaser jif  estate 
subject  to  a 
mortgage  has 
made  his  per* 
sonal  property 
first  fund  for 
payment  ^aques* 
tion  qf  inten' 
tion  (e). 

[  938  ] 


(£)  The  six  following  cases  from  Mr.  Cox*s  note  to  P.  Wois.,  sliew  that 
tlie  coort  is  not  anxious  to  make  an  inference  against  the  personal  estate  ; 
for  in  five  of  Uiese  instances^  the  land  was  held  primarily  liable.  The  case 
before  Lord  Alvanley,  p.  945,  affords  an  instance  the  other  way ;  and  his 
Lordship  there  observes,  that  the  ^onrt  will  be  very  slow  in  cases  of  this 
description,  to  onerate  the  personal  estate  with  a  debt  which  was  not  ori- 
ginally the  debtor's  own,  but  which  he  took  with  the  land. 

(F)  The  words  not  appearing  on  the  report  there  is  no  cine  to  Jndge  of 
the  intention,  and  consequently  little  in  this  case  to  render  it  applicable 
to  subsequent  occurrences.  Mr.  Ambler,  in  his  report,  p.  115,  states  Lord 
Hardwicke's  judgment  in  these  words  :•— *'  If  the  ancestor  has  done  no  act 
to  charge  himself  personally,  the  heir  at  law  must  take  the  estate  cum  onere ; 
so  if  one  purchase  the  equity  of  redemption  wVth  n»nal  covenants  to  pay 
off  the  mortgage,  I  know  of  no  detenni nation  upon  such  a  case,  but  am 
incUoed  to  tliink  the  heir  could  not  come  to  have  the  estate  exonerated. 
[Sed  qutere  de  hoc,  unless  the  mortgagee  be  a  party  to  the  conveyance,  and 
the  old  mortgage  is  vacated  and  a  new  term  limited  by  the  conveyance]. 
That  is  not  the  present  ca»e,  which  is  an  agreement  with  the  vendor  for  pur- 
chase of  an  estate  for  a  gross  sum  of  901.  to  be  paid  Q6L  of  it  to  tlie  mort- 
gagee, and  42.  to  the  mortgagor.  The  question  therefore  is,  whether  the 
heir  at  law  can  come  into  this  court,  and  have  the  estate  exonerated  by  the 
personal  estate  ?  I  am  of  opinion  lie  may,  for  two  reasons ;  1st.  Because 
it  is  an  express  contract  to  pay,  and  the  representative  of  tli^  mortgagor 
mi^rht  maintain  an  action  for  the  money,  and  so  might  tlie  mortgagee  oblige 
the  mortgagor  to  let  him  make  use  of  bis  name  to  recover  the  money.   This 


Agreement  that 
mortgage  shalt 
be  paid  out  of 
purchase  money 
makes  purcho" 
set's  personal 
estate  prima- 
rily liable* 
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Husband  on 
further  advance 
from  mortgagee 
iff  unfe*B  estate 
covenants  to  pay 
whole  sum,  ms 
assets  not  lia' 
ble  to  exonerate 
land;  because 
it  was    after- 
wards  settled, 
subject  to  the 
mortgage  (c). 


CAP.  XYllI. 


OUT    OF    WHAT    FUND 


But(;r)  wher^  N.  was,  before  her  marriage,  indebted  to 
sundry  persons,  and  entitled  to  the  inheritance  of  lands,  charged 
with  the  payment  of  sundry  sums ;  and  before  her  marriage 
entered  into  articles,  whereby  the  estates  were  to  be  settled  to 
the  husband  for  life,  sans  waste,  remainder  in  like  manner  to 
tlie  wife,  remainder  to  the  issue  of  the  marriage,  remainder  to 
the  wife  in 'fee;    the  marriage  took  effect,  and  the  husband 


(r)  Lewis  v.  Nangle,  before  Lord 
Hardwicke,  7th  Nov.  175J,  [l  Cox, 
C.  C.  S40,  &  C.  Amb.  150,  bnt 
better  reported  in  Mr.  Cox*9  note  to] 
2  P.  Wnu.  664,  n.  1.  Et  vide  1  Ves. 
jiin.  187.     This  case  is  considered 


by  Lord  Camden  in  Kinnoul  ▼.  Mo- 
ney,  as  standtni;  upon  special  cir- 
cumstances and  not  on  the  general 
principle.  See  also  sapra,  [7S7-728, 
of  this  edition.— £</.] 


If  mortgage 
forms  part  of 
price  of  estate 
it  becomes  pur- 
chaser's  per- 
sonal debt. 


Indorsement 
on  conveyance 
that  part  <if 
purchase  money 
ts  retained  to 
pay  mortgage, 
an  appropria- 
tion of  mart' 
gage  to   pur- 
chasefs   own 
use. 


JVhat  if  mort- 
gage form  no 
part  of  consi-^ 
iierutioH. 

General  ntU  as 
to  husband  and 

wife. 


is  as  strong  a  case  as  can  well  come  before  tlie  court ;  and,  2d.  because  it 
being  agreed  to  l>e  part  of  the  purchase-money,  the  heir  would  (if  there 
was  nothing  more  in  the  case)  be  entitled  to  have  the  money  paid  out  of  the 
personal  estate,  as  where  one  articles  to  purchase  an  estatci  and  dies  before 
the  purchase  is  completed  ;  therefore  decree"  as  above. 

Hence  we  may  Infer,  that  if  on  the  purchase  of  an  estate,  which  is  in 
mortgage,  it  l>e  agreed  that  the  mortgagee  shall  be  paid  off  out  of  the  pnr- 
chase-money,  and  that  the  mortgagee  shall  join  in  the  assurance  to  the 
purchaser,  and  before  the  contract  is  completed  the  purchaser  dies,  his 
personal  estate  will  be  the  fund  primarily  Jiable  to  discharge  the  morti^gc, 
for  it  is  in  fact  notliing  more  than  the  common  case  of  a  contract  to  buy  an 
estate,  and  a  de^ith  of  the  vendee  before  the  purchase-money  paid,  where 
it  is  acknowledged  the  heir  is  entitled  to  have  the  purchase-money  paid  out 
of  the  personal  estate  of  his  ancestor.  Bradshaw  v.  Outram,  IS  Yes.  956. 
But  a  case  in  the  House  of  Lords  carried  this  point  a  step  further,  and 
decided  that  if  on  the  deed  of  conveyance  there  be  an  acknowledgineai 
signed  by  the  purchaser,  that  part  of  the  purchase-money  is  retained  by 
him  for  tne  purpose  of  dischargmg  tlie  mortgage,  then  his  personal  estate 
will  be  the  fund  whereon  the  debt  must  ultimately  fall ;  for,  indeed,  it  is 
the  fund  benefited  by  not  having  paid  the  full  purchase-money  for  the 
estate. 

Thus  in  Belvedere  v.  Rod/ort,  6  Bro.  P.  C.  520,  Lord  Chief  Baron 
Rochfort  having  agreed  with  one  Hughes  for  the  purchase  of  an  estate 
^hich  was  in  mortgage  for  900{.,  Hughes,  by  lease  and  release,  in  considem- 
tion  of  the  900/.  conveyed  the  premises  to  the  Chief  Baron  and  his  heirs^ 
subject  to  the  said  mortgage,  which  the  Chief  Baron  agreed  to  pay.  On 
the  back  of  the  conveyance  was  an  indorsement,  assigned  by  Hughes, 
acknowledging  the  receipt  of  900/.,  thus,  ''  450/.  sterling  in  money,  on 
the  perfection  of  the  deed,  and,  450/.  allowed  on  account  of  the  mortgage." 
The  Chief  Baron  lived  twenty  years  after  this  purchase,  but  never  paid  off 
the  mortgage.  By  his  will  he  gave  the  residue  of  his  personal  estate,  t^er 
payment  of  all  his  just  debts,  and  also  all  his  lands,  tenements,  and  heredita- 
ments, not  by  his  will  disposed  of,  unto  his  son  and  heir  George  Rochfort, 
his  heirs  and  assigns  for  ever ;  and  appointed  him  sole  executor.  After  a 
lapse  of  many  years,  and  afber  the  death  of  George  Rochfort  the  son,  the 
mortgaged  estate  which  W2s  given  to  a  younger  son  of  the  Chief  Baron, 
was  decreed  to  be  exonerated  out  of  the  personal  estate  of  George  Roch- 
fort ;  for  that  he  took  his  father's  personal  estate  subject  to  the  mortgage, 
the  father  having  made  the  debt  his  own,  and  this  decree  was  affirmed  in 
parliament.  6  Bro.  P.  C.  597. 

We  shall  see,  postea,  949,  in  notis,  that  if  tlie  mortgage-money  form  no 
part  of  tlie  price  of  the  estate,  the  purchaser's  personal  property  will  be 
exonerated  from  the  payment  of  the  mortgage  debt.  While  this  proposition 
in  some  measure  tends  to  confirm  the  one  proposed  in  this  note,  it  serves 
also  to  fix  a  distinction  which  it  will  be  well  to  remember. 

(G)  As  a  general  nile  it  maybe  stated,  that  if  a  wife  joins  her  hus- 
band in  a  mortgR«:e  of  her  estate  for  the  benefit  of  her  husband  ;  S(% 
between  the  husband  and  wiCr,  the  mortgage  will  be  considered  a  debt  of 
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being  pressed  for  payment  of  the  wife's  debts^  and  having  also  [  939  ] 
occasion  for  a  farther  sum  of  money;  they  borrowed  1300/.  of 
the  wife's  sister  (the  original  plaintiiF  in  the  cause)^  and  secured 
it  by  mortgage  of  the  wife's  estate,  and  the  husband  covenanted 
fur  payment  of  the  whole  money,  and  also  executed  a  bond 
conditioned  for  payment  of  the  money,  according  to  the  pro- 
visoes in  the  mortgage.  Subject  to  this  mortgage,  the  lands 
were  settled  to  the  husband  for  life,  remainder  to  the  issue  of 
the  marriage,  remainder  to  the  wife's  sister  (the  mortgagee)  in 
fee.  a,  died  without  issue;  and  the  plaintiff  was  the  devisee 
of  the  sister,  who  brought  his  bill  against  N.'s  husband  for  the 
payment  of  the  mortgage  money.  But  the  Lord  Chancellor 
held,  that  although  part  of  the  money  was  raised  for  the  hus- 
band's use,  yet  the  mortgage  being  a  single  transaction,  he 
must  suppose  the  intention  of  the  parties  to  be  uniform,  and 
that  such  intention  wa^  to  charge  the  wife's  estate  with  the 
whole  debt ;  and  his  Lordship  dismissed  the  bill,  so  far  as  it 
sought  to  compel  the  husband  to  exonerate  the  land,  but 
directed  him  to  keep  down  the  interest  during  his  life  (h). 


the  linsband's ;  and  after  tlie  death  of  the  husband,  the  wife  or  her  real  ' 

representatiye  will  be  entitled  to  stand  in  the  place  of  the.  mortgagee,  and 

to  have  the  mortgage  satisfied  out  of  her  husband's  assets,  antca,  754. 

And  it  seems  to  be  of  no  consequence,  that  it  do  not  appear  on  the  face  of  Parol  evidenct 

the  mortgage  deed,  for  whose  lise  the  money  was  borrowed,  or  how  it  was  odmited^  when, 

applied :    parol  evidence  being  admissible    to  prove  the   fact.     Kinnoul 

V.  3Ioney,  ubi  supra,  n.  (z).  S,  C.  3  Hro.  C.  C.  S06.  91i.    But  if  upon  the 

face  of  the  mortgage  deed  the  money  appears  to  have  been  borrowed  for 

the  use  of  the  husband,  which  is  corroborated  by  all  other  evidence,  parol 

evidence  of  the  wife's  declaration,  that  the  money  was  intended  as  a  gift 

to  Iier  husband  will  not  be  allowed ;  so  at  least  it  has  been  inferred  from 

CUnton  V.  Hooper ,  1  Ves.  jnn.  i73.  S,  C.  3  Bro.  C.  C.  201 ;  see  also  1  Rop. 

Bar.  Sc  Fern.  149.    In  this  case,  therefore,  if  the  wife  intends  to  give  the 

money  to  her  husband,  the  safer  course  would  be  to  vest  the  estate,  by  fine, 

in  trusteea,  upon  trust,  by  sale  or  mortgage,  to  raise  a  stipulated  sum  for 

tiie  husband's  benefit.    Vide  3  Bro.  C.  C.  213,  and  1  Ves.  188. 

(H)  In  this  case  it  should  be  observed,  that  there  was  an  additional   Whether  rule 
advance  to  the  husband,  and,  contrary  to  the  general  nile,  the  personal  respecting  ori» 
estate  was  held  exempt  from  the  payment  of  such  advance  equally  with  Uie  ginal  sum  ap' 
principal  to  which  it  was  a  further  charge.    In   TankerviUe  v.  Fawcetty  pUes  to  further 
1  Cox  237.  (5.  C.  wretchedly  seported,  2  Bro.  C.  C.  57.)  the  heir  procured  advances, 
a  further  advance  for  the  purpose  of  paying  his  ancestor's  debts,  and 
executed  a  second  lAortgage,  yet  his  personal  estate  was  held  inapplicable  to 
the  snm  borrowed  by  him,  though  he  had  given  a  substantive  security  for 
the  same.    The  case  is  worthy  of  further  attention.    The  following  is  an 
abridged  extract  from  Mr.  Coxs  statement : 

F'  being  seised  of  copyhold  premises  in  D.  mortgaged  some  part  thereof  Estate  descends 
to  Hogg,  and  other  part  thereof  to  Grace  Andrew.    On  the  death  of  P.  from  A,  to  B. 
intestate,  these  copyhold  premises  descended,  subject  to  the  said  mortgages,  subject  to  tnort" 
on  his  sister  and  heir  at  law,  Joan,  the  wife  of  John  Colville.    In  1758,  gage»  B,  makes 
J.  Colville  and  wife,  surrendered  the  said  copyhold  premises  to  the  use  of  further  mort- 
A  truttee  in  trust,  for  such  uses  as  the  said  Joan,  notwithstanding  her  cover-  gage  for  pay* 
tare  shoul4  appohit,  and  in  default  thereof  in  trust,  for  Joan  Colville,  her  ment  of  A.'s 
heirs,  seqdels,  and  assigns  for  ever.    There  being  considerable  arrears  of  debts.  B.^s  per* 
interest  due  on  the  said  mortjrages,  and  F.  having  left  several  debts  at  his  tonal  estate  not 
'icath,  which  CoWille  and  wife  were  dc:>irous  of  discharging,  by  iijoncy  to  primarily  li- 
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CAP.  XTIII. 


OUT   OF   WHAT   FUKB 


Pnrcluuer  fat 
particular  fiur' 
pose  eooenantt 
to  pay  mort- 
gaged—Debt 
iio#  thereby 
made  personal* 

[940  1 


Sof  where  L.  bad  purchased  several  estates,  subject  to  mort- 
gages, with  regard  to  one  of  which  he  entered  into  a  covenant 
to  pay  the  mortgage  money,  for  the  purpose  of  indemnifying 
a  trustee  (£i);  and  as  to  another,  which  was  only  part  of  an 
estate  subject  to  a  mortgage,  upon  splitting  the  incumbrance, 

(a)  Forrester  v.  Leigh,  23ci  and  25tli  Jane,  1773.  Vide  2  P.  Win*. 
664,  note  1/ 


able ;  but  tloth 
mortgages  are 
charges  on  land 
in  first  in- 
slanee* 


If  further  ««w 
borrowed  be 
snMllf  or  if  it 
he  to  pay  an- 
ce8lor*s  debts, 
land  descended 
subject  to  mnrt* 
gage,  first  li- 
able tofurCfier 
advance. 
IV here  mort- 
gage is  to  pay 
ancestors  debt 
or  legacy,  it  is 
always  fijced  on 
land  in  prefer- 
ence to  fttrsonal 
f state  of  heir 
or  dtcisce. 


be  raUed  by  future  mortgage  of  these  copyhold  premises,  they  joined  io 
borrowing  a  som  of  money  of  John  Andrew,  to  be  secured  by  mortgage 
of  the  said  premises,  which,  together  with  the  two  mortgages  made  by 
F.  and  which  had  since  vested  in  the  said  John  Andrew  as  assignee  of  die 
said  Hogg,  and  as  exerntor  of  Grace  Andrew,  amounted  in  the  whole  to 
96M.  ;  and  accordingly  Colville  an(if  wife,  and  the  trustee  joined  in  a  sur- 
render to  the  use  of  J.  Andrew  and  his  seqnels  in  right,  with  a  defeazance 
declaring  the  said  surrender  to  be  made  npon  such  uses  as  were  declared  by 
an  indenture  hearing  even  date  therewith  ;  by  which  indenture  the  said  sur- 
render was  declared  to  be  made  in  tlie  first  place  for  better  securing  to  the 
said  J.  Andrew,  the  payment  of  the  said  sum  of  2660(.  and  interest,  and 
subject  thereto  in  trust  for  the  said  J.  Colville  and  wife,  and  their  assigns  for 
their  lives  and  after  the  decease  of  the  siurvivor  of  them,  then  in  trust  for  the 
heirs,  seqnels  in  right, and  assigns  of  the  said  J.  Colville  for  ever.  It  appeared 
that  the  whole  of  the  money  borrowed  was  applied  in  payment  of  F.'s 
debts ;  that  no  part  thereof  ever  came  to  John  Colville,  although  he  entered 
into  no  bond  or  covenant  for  the  payment  of  it.    The  l>ill  was  filed  by  the 
lieirs  at  law  of  John  Colville  [to  whom  the  equity  of  redemption  was  limit- 
ed by  the  last  mortgaj^e],  praying  that  his  personal  estate  might  be  applied 
in  discharge  of  the   mortgage.    Et  per  Master  of  the  Rolls : — *<  Upon  tlie 
principles  which  are  to  decide  this  case  there  can  be  no  doubt.    It  is  quite 
immaterial,  whether  Mr.  Colville  had  given  any  bond,  or  had  covenanted  to 
pay  the  money  or  not.  It  is  clear  on  the  one  hand,  that  when  the  land  comes 
to  the  hands  of  a  person  encumbered,  his  personal  property  will  not  be  prima- 
rily liable,  notwithstanding  he  may  have  joined  in  subsequent  assignments^ 
and  covenanted  for  the  further  security  of  the  money  :  and  so  on  Sie  other 
hand  (generally  speaking)  whenever  the  personal  estate  has  been  benefited 
by  the  money  secured,  that  shall  be  the  nind  first  liable,  though  there  be 
no  covenant  or  bond.    In  this  case  the  parties  who  enjoyed  F.'s  pro- 
perty,  felt  a  very  honourable  desire  to  discharge  his  debts,  and  Uie  whole 
money  raised  was  so  applied.    Therefore,  upon  the  general  principle  of  the 
cases  as  between  the  real  and  personal  representatives  of  Mr.  Colville,  I 
am  of.opiniou,  the  personal  estate  is  not  to  be  applied  in  aid  of  the 
real." 

From  these  cases,  it  should  appear,  that  as  to  future  advances,  tlte  rale 
which  exonerates  the  personal  fund,  when  an  estate  descends  to  the  heir 
subject  to  a  mortgage,  will  apply  to  additional  loans  contracted  by  tlie  heir ; 
1st.  When  they  are  small  in  comparison  with  the  original  sum  borrowed  ; 
and  ?dly.  When  they  are  procured  for  the  honourable  purpose  of  discharg- 
ing the  ancestor's  debts. 

It  is  also  observable,  that  the  lands  will  be  the  primary  fund  for  payment 
of  mortgages  made  by  the  heir  for  the  purpose  of  satisfying  his  ancestor's 
dcbtvS  and  legacies  as  between  the  heir's  heir  and  personal  representatives, 
though  there  be  no  previous  mortgage  subsisting.  Therefore,  where  an 
heir,  in  order  to  raise  money  to  discharge  a  legacy  given  by^his  ancestor's 
will,  mortgaged  lands  descending  to  him  from  the  ancestor  charged  with  his 
ancestor's  debts  and  legacies,  the  lands  were  held  to  have  no  claim  to  be 
exonerated  out  of  the  personal  estate  of  the  heir.  Hamilton  v.  fVorley, 
gVes.jnn.  6t!,  S.  C.  4  Bro.  C.  C.  199;  and  see  supra,  927.;  and  the  same 
rule  applies  to  a  devisee  in  similar  circniifstances  -,  see  Perkins  v.  Baynton, 
infra,  940  :  and  though  he  sive  a  bond  or  a  promissory  note  to  answer  the 
debts  or  a  legacy  ehai-t^cd  by  tiie. testator  on  the  lands :  yet  in  every  instance, 
the  real  estate  of  the  testator  will  be  considered  as  the  primary  fund  for 
payment,  and  the  personal  estate  of  the  devi.vceas  the  collateral  or  auxiliary 
fund  omIv.  See  Jinssct  v.  rercival,  infra,  915,  and  Mattheson  v.  Hardwicke, 
2  P.  Wms.  666,  n. 
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both  parties  covenanted  to  pay  their  respective  shares,  and 
indemnify  each  other;  Lord  Hardwicke  thought  that  these 
covenants  would  not  have  the  effect  of  making  the  mortgages 
personal  debts  of  the  vendee,  they  having  been  entered  into 
for  particular  purposes,  and  declared  his  opinion  accordingly 
in  Uie  decree. 

But{b)f  where  SirW.O.  by  his  will  of  the  5th  February,  DnUetfreal 
1739,  taking  notice  that  his  daughter  C.  was  deaf  and  dumb,  uu/tTA^^tJ'' 
and  that  J.  B.  had  taken  care  of  her,  devised  certain  real  and  PfV  ^^^^^  ''f- 

,  T   x>     1        •    •  \      1    '   '  sidue  to  hini  tn 

personal  estate  to  J .  15.,  her  heirs,  executors,  and  admmistra-  fee.    Mortgage 
tors,  in  trust,  by  sale,  or  felling  timber,  to  pay  all  his  debts,  ^^p^^ 
and  directed  that  J.  B.  should  receive  the  rents  and  produce  charge  by  A,  to 
of  his  real  and  personal  estate  without  account,   during  his  ^lt^%uj 
'daughter's  life,  she   maintaining  his  daughter;    and  after  the  ^^  original 
death  of  his  daughter,  he  gave  all  his  real  and  personal  estate  a  contimittg 
whatsoever  to  J.  B.  in  fee,  and  appointed  her  sole  executrix;  «*«nr<o»««^« 
Sir  W.  O.  died,  March,  1740,  and  J.  B.  proved  the  will ;  Sir  representatioes. 
W.  O.  in  his  life-time  mortgaged  part  of  his  estate,  for  securing      L  941  J 
1500/.  and  interest,  which  remained  a  charge  at  his  death. 
J.  B.  paid  off  500/.  part  of  this  1500/.,  and  afterwards  bor- 
rowed a  farther  sum  of  9500/.  on  mortgage  of  the  estates, 
which  money  was,  in  the  mortgage  deed,  expressly  recited  to 
have  been  borrowed  to  enable  her  to  discharge  Sir  W.  O.'s 
debts  (1).    J.  B.  afterwards  died,  and  on  the  disposition  made 
by  her,  and  those  claiming  under  her,  of  the  property  of  Sir 
W.  O.,  this  cause  was  instituted.     The  cause  was  first  heard  " 

before  Lord  Bathurst,  on  the  19th  February,  1777|  when  the 
court  declared  that  the  sum  of  1500/.,  part  of  the  3500/.,  was 
not  to  be  considered  as  a  debt  of  the  said  J.  B.,  but  was  to 
remain  a  charge  on  the  real  estate,  and  directed  an  account  of 
her  personal  estate.  By  an  order  made  on  rehearing,  on  the 
ISth  August,  1781,  that  part  of  the  decree  was  reversed,  and 
instead  thereof,  it  was  declared,  that  the  said  sum  of  1500/. 
appearing  to  have  been  a  charge  made  on  the  estate  of  the  said 
Sir  W.  O.,  in  his  life-time,  and  remaining  such  at  his  death, 
was  to  be  considered  as  a  continued  lien  thereon;  and  that  the  [  942  ] 
subsequent  charge  made  on  the  estate  py  the  said  J.  B.  being 
expressed  in  the  mortgage  deed  to  have  been  made  for  the 
purpose  aforesaid,  the  same,  together  with  the  1500/.,  amount- 

(h)  Perkpu  v.  Boynhm,  2  P.  Wms.  664,  note  1. 


{I)  Ai  to  this  part  of  the  case,  see  the   observations  postea,  949,  tn 
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CAP.  XVIII. 


OUT    or    WHAT    FUND 


Etiate  deuends 
•»  G.  S.  fM^- 
jeet  to  a  mort' 
gage,    Ue  on 
tranter  covC' 
funUs  to  pay 
jtrimdpal,  amd 
J^ty'fomr  yean 
^fter  agrees  to 
raUe  rate  of  in,' 
terett.  Land 
heU  primary 
find. 


[943] 


Real  estate  he* 
ing  original 
dAtor,  muit 
bear  burthen, 
tlumgh  bond  be 
eubu^uently 
given/or  debt 


ing  in  the  whole  to  the  sum  of  3600/.,  was  to  be  considered 
as  remaining  a  chaige  on  the  said  estates. 

So  {c),  where  G.  D.  mortgaged  lands  to  W.  C,  to  secure 
payment  of  5000L,  with  interest  at  5  per  cent.,  and  by  will  of 
22d  of  May,  1723,  devised  the  lands  to  bis  nephew  G.  S.,  in 
tail  male,  remainder  to  the  plaintiff  in  tail  male,  remainder 
over,  and  died  in  the  same  month.  In  1725  G.  S.  suffered  a 
recovery  to  himself  in  fee.  The  mortgagee  calling  for  his 
money,  W.  G.  agreed  to  advance  50001.  at  4  per  cent,  on 
assignment  of  the  mortgage,  which  accordingly  by  indenture 
of  4th  of  June,  1725,  was  assigned  to  him,  with  proviso  for 
redemption,  on  payment  of  the  principal  and  interest  Bl4per 
cent. ;  and  G.  S.  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenanted  with  W.  G.,  that  he,  his  heirs,  &c.  or  some 
or  one  of  them,  would  pay  to  W.  G.  the  said  principal  and 
interest,  in  manner  therein  mentioned.  In  1779  G.  S.  i^reed 
to  raise  the  interest  to  5  per  cent.,  and  by  deed  covenanted 
with  the  mortgagees,  that  the  estate  should  remain  a  security 
for  the  5000/.,  with  interest  at  5  per  cent.;  and  that  he,  his 
executors,  &c.  would  pay  such  interest  for  the  same.  In  Ja« 
nuary,  1782,  G.  S.  died,  the  interest  on  the  mortgage  being 
in  arrear  for  about  ten  months;  and  the  bill  was  brought 
(amongst  other  thiiigs)  to  have  the  5000/.  and  interest  paid  out 
of  the  personal  estate  of  G.  S.,  or  at  least  the  arrear  of  inte- 
rest due  at  his  death,  and  the  additional  1  per  cent,  charged  by 
the  deed  of  1779;  but  the  Lord  Chancellor  was  clearly  of 
opinion,  that  the  personal  estate  ought  not  to  discharge  the 
mortgage,  the  land  being  the  primary  fund.  His  Lordship 
also  thought  that  the  interest  must  follow  the  principal,  and 
that  the  contract  for  the  additional  interest  turning  upon  the 
same  subject,  must  be  in  the  nature  of  a  real  charge. 

And  where  M.  D.(d),  by  will  of  15th  of  January,  1746, 
devised  estates  to  trustees  for  a  term  of  500  years,  to  raise 
money  for  payment  of  his  debts  and  legacies,  in  aid  of  h'ls  per- 
sonal estate ;  and  subject  to  the  term,  he  devised  the  estate  in 
strict  settlement  with  the  ultimate  limitation  to  his  own  right 


.(«)  Shqfto  V.  SK(^to,  before  Lord 
Tburlow,  February,  1786, 9  P.  Wms. 
664y  n.  (1),  [S,  C.  1  Cox's  C.  C.  207. 


(ct)  Basset  v.  Percivaly  21  st  Julj, 
1786.  Note  (a),  %  P.  Wmt.  665, 
[&  C.  ICOK  C.  C  268.— £<i.] 


A.  devises  toB.  (K)  And  if  a  promissory  note  be  piven,  still  the  land  wiU  be  considered 
charged  with  the  primary  fund,  as  appears  by  Mattheson  v.  Hardwkke^  Cox's  note  to 
debts  and  Uga-  2  P.  Wms.  665 ;  in  which  case,  the  testator  devised  an  estate  to  A.  and  B.at 
cies.    B.  fays    tenants  in  common  in  fee,  charged  if  ith  the  payment  of  his  debts  and  lega  cies. 
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faeifs,  and  gave  tbe  residue  of  his  personal  estate  to  his  ez6cu-       [  944  ] 
triz  C.  P.     The  executrix  applied  the  personal  estate  in  pay- 
ment of  some  of  bis  debts,  and  all  the  legacies,  except  a  legacy 
to  herself  of .  1000/.,  and  tb^n  died ;  whilst  the  limitations  in 
strict  settlement  subsisted,  and  after  the  death  of  C.  P.,  her 
representative  filed  a  bill  to  have  a  debt  due  to  C.  P.,  and  her 
legacy,  raised;    and  the  only  person  then  entitled  under  the 
hffiitatioQ  in  strict  settlement  dying,  pending  the  suit,  by  which 
event  the  ultimate  limitation  to  the  testator's  right  heirs  took 
place,  a  supplemental  bill  was  filed  against  M.  D.  and  M.  D.  P., 
the  co-heirs  of  the  testator.    To  stop  this  suit,  the  co-heirs 
liquidated  the  demands  of  tbe  representative  of  C.  P.  at  2070/., 
and  gave  their  joint  and  several  bond  for  that  sum;  this  demand 
was  afterwards  assigned  to  A.  B.,  who  also  bought  in  debts  to 
the  amount  of  3£70/.,  remaining  due  from  the  testator  M.  D., 
and  the  co-heirs  gave  another  joint  and  several  bond  to  A.  B. 
for  this  sum  also;  so  that  A.  B.  became  the  sole  creditor  on 
the  estate,  M.  D.  being  dead,  and  a  bill  being  filed  by  A.  B. 
for  payment  of  these  sums  of  money,  the  question  was,  whe-       [  945  ] 
tber  a  moiety  thereof  should  be  raised  in  the  first  place  out  of 
the  personal  estate  of  M.  D.,  or  out  of  the  real  i    And  his 
Honour  was  of  opinion,  that  the  real  estate  was  tbe  original 
debtor,  and  ought  to  bear  the  burthen. 

Again,  where  A.,  and  B.  his  wife,  were  seised  of  certain  A.  tenant  for 
estates  for  their  lives,  with  remainder  to  their  eldest  son  C.  in  i^'^iuMnhf/L. 
f€e(«).     By  indentures  of  the  4th  Deceq^ber,  1758|  in  consi-  Son  borrowg 
deration  of  200/«  stated  to  have  been  paid  to  A.,  B.,  and  C,  and  A*,  join  in 
they  mortgaged  part  of  the  premises  to  D.  for  1000  years,  and  ^^^^J^^' 
subject  to  that  mortgage  conveyed  the  same  to  such  uses  as  C  moHgage  on 
Aould  appoint ;  renptainder  to  A.  for  life,  remainder  to  C.  iu  JjJJJ^^"]^**' 
fee.    A  fine  was  levied,  and  A.  and  C.  covenanted  for  payment  «<m,  irAo  con- 
of  the  mortgage  money.    In  fact  the  money  was  borrowed  and  ^j^  {^  y^.  * 
applied  for  the  benefit  of  C.  only.    The  mortgagee  assigned  ^'  hommts 
toE.,  and  he,  in  1763,  assigned  to  F.,  m  which  transacUon  andmakn  new 

(e)  Woode  ▼.  Huntingford,  S  Ves.  128. 

A.  paid  off  aU  the  debts,  and  all  the  legacies  except  one  of  lOOZ.  for  which  he   all  legacies  ex- 
gave  the  legatee  his  promissory  note,  and  died  before  he  paid  it.    As  to   ceot  one^  for 
the  debts  and  legacies  actually  paid  by  him,  it  was  admitted  on  the  part  of  which  he  givee 
his  personal  representatives,  that  he  being  tenant  in  fee  of  an  estate  sub-  frommory 
ject  to  incumbrances,  he  roost  be  presumed  to  have  paid  oif  those  incum-  note.  Real  et* 
hfinces  with  a  view  of  easing  the  estate  from  them  altogether ;  but  as  to  the  tate  devised, 
legacy  of  lOOZ.  the  promissory  note  was  said  to  be  only  a  collateral  security,  firU  liable, 
aad  tliat  the  devised  estate  was  the  primary  fund  for  the  payment  of  it ; 
ud  his  Honour  was  clearly  of  that  opinion. 
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CAI^.  XYIII. 


OUT   OF   WHAT   FUND 


mortgage  far 

whoU    9UMy 

whereby  it  be' 
eemes  hie  per- 
Monal  debt. 

[  946] 


[947] 


all  the  parties  again  joined,  and  100/«  more  was  advanced;  and 
A.  and  C/  again  covenanted  for  payment  of  the  money.  By 
deed  of  the  2Sd  of  February^  1767,  reciting  that  the  money 
had  really  been  borrowed  for  the  benefit  of  C,  that  he  had 
covenanted  with  his  fother  and  mother  to  indemnify  their  life 
estates  from  these  several  mortgages,  that  no  interest  had  been 
paid  for  the  said  100/.  by  the  said  C,  or  K.  the  trustee,  but  all 
interest  accrued  from  the  mortgage  to  F.  was  still  in  arrear,  and 
that  C.  being  desirous  to  be  discharged  as  well  from  the  pay- 
ment of  the  principal  sum  of  300/.  as  the  arrear  of  interest, 
and  all  that  should  grow  due,  which  arrear  and  growing  inte- 
rest, be  apprehended,  would  with  the  principal  sum  before  the 
death  of  A.  and  B.,  or  before  the  'said  C  should  come  into 
possession  of  the  mortgaged  premises,  amount  to  the  value  of 
the  fee-simple  thereof,  had  applied  to  A.  to  take  upon  himself 
the  payment  of  the  same,  and  to  save  harmless  him,  C. ;  and 
that  in  consideration  thereof,  he  would  convey  and  assure  all 
his  right,  title,  and  interest  in  the  premises  to  A.  and  his  heirs; 
the  said  estates  were  conveyed  with  all  the  usual  covenants 
from  C.  for  farther  assurance  and  indemnity,  and  K.  the  trus- 
tee was  directed  to  stand  seised  to  the  use  of  A.,  who  cove- 
nanted to  pay  all  the  arrears  due  on  the  mortgage  (l).  A. 
afterwards  borrowed  a  farther  sum  of  40/.  from  F.,  and  made 
a  new  mortgage  to  him  for  the  whole  340/. 

Upon  these  facts  the  questibn  was  between  the  heir  and  the 
younger  children,  w)|pther  the  mortgaged  premises  were  to  be 
exonerated  by  the  personal  estate  of  A. 

His  Honour  said  this  was  one  of  the  most  doubtful  ques- 
tions he  had  ever  had  to  determine.  The  inference  he  drew 
from  these  transactions  wqs  different  from  that  Lord  Thurlow 
drew  from  the  transactions  in  Tweddell  v.  Tweddellif) ;  for  he 
was  of  opinion,  that  what  had  ]been  done  here  was  sufficient  to 
make  this  the  personal  estate  of  the  vendee ;  and  he  had  taken 
great  pains  in  order  to  shew  that  his  determination  did  not 
in  any  degree  contradict  the  principle  there  established.  He 
should  state  the  grounds  upon  which  he  thought  this  case 
differed  from  that.     It  might  be  said  they  were  nice ;  but  they 


(/)  Supra,  921. 


(L)  By  this  conveyance  A.  was  in  the  nature  of  a  pnrchaser  of  the  estate 
subject  to  a  mortgage,  and,  as  such,  his  personal  property  was  not  primarily 
liable  to  the  payment  of  the  debt ;  but  how  far  tlie  indemnity  to  his  son, 
and  the  snbsequent  mortgage  operated  to  alter  this  arrangement  of  the 
funds,  is  explained  by  Lord  Alvanley,  postea,  951. 
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'Were  the  only  grounds  that  could  exist,  unless  yoii  lay  down  By  neh  of  ven^ 
at  once,  that  die  debt  never  can  be  made  the  personal  debt  of  infirredhe in- 
tbe  vendee,  unless  by  his  expressly  declaring  that  it  shall  be  ^^.**""^** 
Us  personal  debt.    It  came  to  this  point  only,  whether  by  acts 
It  may  not  be  necessarily  inferred,  that  he  meant  to  make  it  a 
debt  of  his  own.     Tweddell  v.  Tweddell  had  many  expressions 
in  it  which  so  fully  governed  his  opinion,  that  he  could  not      [  948  J 
wholly  omit  them.     Lord  Thurlow  began  by  stfiting,  that  in 
tbe  first  place  it  was  absolutely  necessary  the  executor  should 
be  liable  at  law ;  for  if  not,  it  was  impossible  there  could  be 
any  equity  in  the  heir  to  call  upon  him  to  pay  out  of  the 
personal  estate,  when  he  would  not  be  liable  to  pay  at  law. 
But  though  he  might  be  liable  at  law,  it  did  by  no  means 
follow,  that  he  should  be  equally  liable  in  equity,  where  both 
the  personal  and  real  estate  descending  upon  the  same  person, 
were  liable  to  the  debt.     In  the  known  case  of  an  obligation, 
binding  both  the  heir  and  the  executor,  the  heir  had  a  right  to 
call  for  exoneration  out  of  the  personal  estate,  which  must 
be  first  applied.     When,  by  the  original  contract,  the  personal 
estate  was  the  original  debtor,  and  the  real  only  a  collateral 
securi^,  it  was  much  stronger  in  favour  of  the  heir.    Tlien 
this  case  had  arisen.     A  man  made  a  contract,  pledging  both  The  whole  doc- 
his  real  and  personal  estate ;  the  latter  by  a  general  obligation ;  JJJJUJi^jJJ  (^jn 
part  or  the  whole  of  his  real  estate  as  a  specific  pledge,  by 
way  of  mortgage.     The  estate  [descended  upon  his  son  as  heir 
at  law.    The  personal  estate  went  to  the  executor;  and  the 
question  was,  who  paid  the  debt  i    It  was  a  mixed  debt  of 
tbe  father,  but  the  son's  only  as  owner  of  the  collateral  pledge, 
and  he  had  a  right  to  call  upon  the  personal  estate.     Therefore      [  949  ] 
if  a  person  succeeding  to  an  estate  of  that  kind,  had  done  no 
act  to  adopt  the  debt  and  make  it  his  personal  debt,  his  per- 
sonal estate  was  not  liable ;  but  if  by  his  act  he  had  put  him- 
self so  far  in  the  place  of  his  ancestor  as  to  make  the  debt  his 
own,  that  was  understood   to  be  the  same  as  if  he  was  the 
original  mortgagor :  but  the  court  had  been  extremely  anxious 
not  to  make  that  inference  (ff),  unless  where  it  was  perfectly 
clear  and  obvious;  therefore,  though  the  mortgagee  pressing 

iff)  [As  the  six  preceding  cases  have  fally  proved.— £d.] 


(M)  The  distinctions  here  noticed  are  v^rthy  of  particular  attention,  and 
are  referred  to  by  the  learned  auUior,  as  necessary  qualifications  to  tbe 
general  position  in  p.  920,  antea,  of  this  edition  ;  ct  vide  9^^J. 
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CAP.  XTHl. 


OUT   OF   ITTHAT   TUND 


Hiir's  cottnasa  for  his  moQey,  the  heir  wa»  obliged  to  haTe  a  transfer  of  tbe 
tranrfer  f^       mortgage,  aod,  as  every  one  knew,  no  assignee  would  take  it 

without  some  personal  covenant  [from  the  heir],  upon  that 
transaction  he  executed  a  bond  to  the  new  mortgagee ;  if  he 
did  it  only  for  that  purpose,  not  meaning  to  make  himself  more 


^^rtgagty  no 
tvidwnce  of  a/< 
ieratum  of 
JundM  (m). 


HisertuHou  of 
new  equity  of 
redemption  on 
tranrfer  «^ 
'mortgage  bff 
A^tr,  NO  etrt- 
denee  <^  inten- 
tion to  change 
fundi.  Semb^ 


Tkia  epiitff  un- 
altered by  re* 
newal  qf  leaie. 


Purdutfet 

makeB  debt  kis 
own,  when. 


(N)  Nor,  as  it  should  seem,  is  tbe  reservation  of  a  new  equity  of  redemp- 
tion any  evidence  of  the  heirs  intention  to  make  tbe  debt  bis  own.  Lord 
Nortbingtoni  however,  appears  to  have  been  of  a  different  opinion,  ia 
Donisthnrpe  v.  Porter,  2  Eden  164.  S.  C.  Amb.  602.  His  Lordship  observes : 
**  If  an  heir  inherits  a  mortgaged  estate,  be  makes  tlie  debt  bis  own  by  cove- 
nant and  bond  and  a  new  equity  qf  redemption  ;  bis  personal  estate  therefore 
is  liable  to  pay,  he  has  by  his  own  act  willed  it  so."  This,  it  is  conceived, 
is  not  enough.  There  must  be  something  to  raise  a  new  contract— somethlnr 
to  constitute  a  new  debt  to  make  the  personal  estate  of  the  heir  liable,  and 
then  witliout  a  new  proviso  for  redemption,  or,  indeed,  without  a  bond  or 
covenant  from  the  heir  for  payment  of  the  money,  the  heir  may  exhibit  an 
intention  to  make  the  debt  his  own ;  for  the  bond,  proviso,  and  coveoaot 
are  merely  for  l^e  further  security  of  the  mortgagee,— a  transaction,  io 
fact,  between  him  and  the  heir,  whereas  the  parties  to  the  exoneration  are 
the  heir's  heir  and  personal  representative.  If,  therefore,  it  appear  that 
the  heir  has  made  a  new  mortgage  in  order  only  to  pay  off  a  former  mort- 
gage made  by  his  ancestor,  and  the  conveyance  be  to  the  mortgagee  dis- 
charged of  the  former  proviso  for  redemption,  but  subject  to  the  proviio 
in  sucIl  new  mortgage  contained,  and  a  new  proviso  be  inserted,  theo, 
without  some  other  intimation  of  intention  of  transferring  tlie  debt  from 
the  real  estate  descended  to  the  heir's  ovni  personal  estate,  neither  the 
new  proviso  for  redemption,  nor  a  new  bond  or  covenant  which  the  mortga* 
gee  may  require,  or  the  heir  voluntarily  give,  will  of  itfelf,  make  it  the  per- 
sonal debt  of  the  heir.  See  Ancaster  v.  Mayer,  ubi  supra,  p.  993 ;  P<r- 
Iriiis  V.  Bayntouy  ubi  supra,  940  ;  and  Bailer  ▼.  Butler,  dVes.  538,  539; 
where  the  Master  of  the  Rolls  seemed  to  be  of  opinion,  that  the  only  way  of 
making  the  heir's  personal  estate  liable  to  the  debt  of  his  ancestor,  was  by 
the  mortgagee's  giving  him  a  release  of  the  debt,  and  then  taking  a  nen 
bond  or  a  new  mortgage  for  a  sum 'of  money  equivalent  to  the  mortgage  as 
a  loan  de  novo;  and  observe  Lord  Alvanley^s  decision  in  the  principal  case 
in  the  text 

These  observations  seem  in  a  great  measure  con6rmed  by  what  fell  from 
Lord  Thurlow,  in  BiUinghuret  v.  Pyalker,  2  Bro.  C.  C.  607.  The  testator 
in  that  cai«e,  devised  renewable  leaseholds  charged  with  a  legacy,  and  tlie 
devisee  renewed,  in  which  new  lease  he  of  course  entered  into  a  covenant 
for  payment  of  rent  and  other  covenants  as  tenant  and  owner  of  the  lease- 
hold property.  Nevertheless,  the  renewed  lease,  and  not  the  personal 
estate  of  (he  devisee  was  held  to  be  the  fund  charged  with  the  legacy,  tliongh 

{>reviously  to  the  renewal,  the  devisee  had  given  a  bond  for  payment  of  tbe 
egacy  with  interest.  In  the  course  of  his  judgment,  Lord  Thurlow  re* 
marked,  that  the  difficulty  was  to  distinguish  tlie  case  before  him  from  the 
casc«  referred  to  by  Mr.  Mansfield.  His  Lordship  agreed,  that  if  the  tes- 
tator bad  sliewn  an  intent  to  take  tbe  debt  upon  himself,  it  would  have 
become  his  debt ;  but  here  tlie  old  security  remained,  and  the  testator 
merely  gave  a  collateral  security.  Where  a  man  transferred  a  mortgage 
which  was  not  his  own  debt,  his  executing  a  bond  as  a  collateral  security 
did  not  vary  the  nature  of  the  charge,  it  was  only  a  necessary  act  in  the 
transfer.  [So  it  may  be  said  with  equal  force  of  the  new  proviso  for  re- 
demption.] But  Iw^rd  Thurlow  did  not  mean  that  such  a  transfer  would 
discharge  tlie  debtor  from  all  liability  personally  with  his  creditor,  bnt  it 
did  not  throw  the  charge  on  his  personal  estate.  Nothing  passed  in  the  case 
before  him  to  vary  the  charge.  All  the  cases  of  $ale  turned  upon  this,— 
whether  the  charge  nas  considered  as  part  of  the  price.  The  mere  pur- 
chase of  an  estate  subject  to  charges,  as  an  equity  of  redemption,  did  not 
make  the  personal  estate  of  tHe  purchaser  liable  to  the  charge,  but  if  the 
charge  were  part  of  thepriee^  then  the  personal  estate  would  be  liable. 

Vf  ith  respect  to  a  piirclia^cr,  it  may  be  inferred  from  this  latter  wording 
of  Lord  Thurlow *s  judgment;  tliat  if  a  man  purchase  an  equity  of  redemp* 
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liable^  it  had  been  determined  not  to  make  it  the  personal 
estate  of  the  party  whose  original  debt  it  was.  It  had  been 
attempted  to  prove  that  what  A.  had  done  came  to  that  case, 
and  that  he  joined  only  for  that  purpose.  Most  of  the  cases 
were  of  that  kind ;  Tweddell  v,  Tmddell  was  of  a  different 
nature  (g).  That  was  not  the  case  of  a  mortgaged  estate  de- 
scending upon  the  heir;  but  it  was  the  purchase  of  an  estate  [  95O  ] 
subject  to  a  mortgage.  There  was  no  communication  with  the 
mortgagee ;  but  upon  the  sale  there  was  a  mere  covenant  of 
indemnity  against  the  mortgage  by  the  vendee.  That  is  strongly 
relied  on  by  Lord  Thurlow.  In  commenting  on  Tweddell  v. 
Tweddell^  he  does  not  seem  to  disapprove  the  case  of  Parsons 
V.  Freeman  {h);  but  seems  to  agree  with  Lord  Hardwicke's 
reasoning,  and  recognizes  the  principle  as  far  as  it  can  be  taken 
from  the  short  note  in  Ambler.  He  intimates  his  doiibt  of 
Lord  Rochford  v.  Belvidere  (AA),  upon  which  therefore  I  shall 
not  rely,  as  there  are  many  difficulties  occurring  against  that 
judgment,  though  by  so  high  an  authority.     Tweddell  v.  Twed*  ^^r  is  pw- 

j  ,,  ,  lit  I  !_•     .    ^  chaser' 9  indent 

dell  amounts  only  to  this,  that  where  a  man  buys  subject  to  a  njiy  to  vendor 
mortgage,  and  has  no  connection  or  contract  or  communica-  <>»**« *«yj»^ 
tion  with' the  mortgagee,  and  does  no  other  act  to  shew  an  tomwi^u^^. 
intention  to  transfer  that  debt  from  the  estate  to  himself,  as 
between  his  heir  and  executor ;  but  merely  that  which  he  must 
do,  if  he  pays  a  less  price  in  consequence  of  that  mortgage, 
that  is,  indemnifies  the  vendor  against  it,  he  does  not  by  that 
act  take  the  debt  upon  himself  personally. 

(ir)  Supra,  9«1.  {hh)  [6  Bro.  P.  C.  5«0,  .9.  C.  antea,  874, 

(A)  Sii|>ra,  938.  of  tiiis  edition,  ta  notiJ.-— £(f .] 


tion  subject  to  a  inort2:^<rc,  and  the  mortsfagc  money  forms  no  pijft  of  the 
consideration  for  the  purciiase,  the  mortgage  will  be  considered  a  real  in- 
cumbrance, merely,  and  not  a  personal  debt  of  the  purchaser.  And  so  it 
xviU.be  though  the  purchaser  covenant  to  pay  the  money  and  to  indemnify 
the  vendor.  Vide  S.  L.  l  Hro  C.  C.  464.  Forrester  v.  Leigh^  antea,  940. 
Tweddell  v.  Tweddell^  antea,  9^1.  Butler  y,  BuiUry  cited  supra,  of  this 
edition,  p.  865,  n.  (T);  et  vide  distinction,  antea,  p.  873,  of  this  edition, 
n.  (F:). 

In  reference  to  a  covenant,  it  is  clear  that  if  the  purchaser  merely  covenant   Purchaser^  eo^ 
with  the  vendor  to  pay  the  morlt^ge  money,   He  will  not  be  considered  as   «*^«"»»'    v^ith 
having  made  the  debt  bis  own,  for  a  covenant  with  the  vendor  mortpairor  vendor,  no  up- 
only,  to  pay  the  mortgage  money,  will  not  enable  the  mortgagee  to  snc  the  propriation. 
porchaser  it  law,  though  under  such  covenant  the  mortgagee  might  oblige   ^^  t'onlnt,  if 
the  mortgagor  to  Ici  him  make  use  of  his  name  to  recover  the  debt.     Where,  ^,  covenant 
however,  the  parclia^er  by  any  communication  with  the  mortgajrce  takes  ^iihmin*tgag€i» 
upon  himself  the  debt  so  as  to  give>the  mortgagee  a  right  to  sue  him  at 
law,  he  will  be  considered  as  having  made  his  personal  estate  primarily 
liable  and  as  having  converted  the  real  estate  into  an  auxiliary  fimd  only. 
See  H>^aring  v.  Wurd,  .^  Vcji.  670.    7  ib.  SS^,  and  Ojford  v.  Roiiney^    14  ib. 
417.  S.  C  infra,  961;  in  notify  which  see,  and  particularly  the  diitioctioiiS 
(here  drawn. 

X  C 


i 
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'  such  cases  the  evidence  is  not  adduced  in  contradiction  to  the 

written  instrument^  but  in  support  and  affirmation  of  it,  accord- 
ing to  its  legal  operation.     Lord  Talbot  appears  to  have  been 
clearly  of  opinion,  that  such  evidence  may,  in  such  cases,  be 
gone  into,  in  order  to  ascertain  the  quantum  of  the  debts,  and 
the  amount  of  the  personal  estate,  from  thence  to  decide  on 
the  intention  of  the  testator,  with  respect  to  discharging  the 
personal  fund ;  for  his  Lordship  observed,  in  the  case  of  Sta^ 
[  953  ]     pleton  v.  ColviUe  (t),  that  **  what  the  quantum  of  the  debts,  or 
the  amount  of  the  personal  estate  was  at  the  testator's  death, 
did  not  appear,  if  it  did,  it  would  give  a  great  light  into  the 
matter/' 

(0  Snpra,  875. 

— ^— «fc— ^— H^  I  I  I    ■    ■    II     I  III.  I  ■         I  I       I  ■    I  I  ■  .■        . 

hi9  ovn  withaui  a  (ess  price  in  consequence  of  that  mortgage,  tliat  is,  indemnifies  the  vendor 
concurrence  of  against  it,  he  does  not  by  that  act  take  the  debt  upon  himself  personally." 
mortgagee  in  Indeed,  in  the  very  short  statement  of  Lord  Thurlow's  judgment  upon  ti  • 
conveyance.         re-hearing  of  TweddeU  v.  Tweddelly  his  Lordship  seemed  to  rest  entirely  upon 

the  ground,  that  the  contract  was  nothing  more  than  a  contract  of  indem- 
nity against  the  mortgage  ;  that  it  was  not  a  contract  giving  any  direct  and 
immediate  right  against  the  purchaser  to  the  mort;;agee  ;  but  only  indem- 
nifying the  vendor,  in  case  he  should  be  sued  by  the  mortgagee.    The  prin- 
ciple, Sir  W.  Grant  further  observed,  was  right;  if  that  were  the  real  re- 
sult of  the  facts.    The  agreement  was  for  a  given  price,  3500Z.    The  pur- 
chaser had  then  to  pay  what  was  dne  to  the  mortgagee,  and  the  rest  to  the 
Tendor.    It  was  very  doubtful  upon  that,  whether  the  mortgage  was  not 
taken  as  part  of  the  price.     But  Tweddell  v.  TweddeU  was  supposed  to  have 
carried  the  doctrine  to  its  extreme  length.    It  was  not  therefore  to  be  ex- 
tended to  a  case  that  was  fairly  disthiguishable  from  it ;  though  it  was  then 
to  be  looked  upon  as  an  authority  to  the  extent  to  which  it  went :  as  it  was 
not  so  material,  that  these  arbitrary  rules  should   be  the  one  way  or  the 
other ;  as  that  they  should  be  fixed.    14  Ves.  417.  423. 
Effect  of  iranS'       It  is  necessary  here  to  remark  some  slight  shade  of  diflferencc  between 
fer  of  mortgage   an  heir  at  law  and  a  purchaser,  in  regard  to  the  eifect  of  a  transfer  of  a 
hy  heir  or  pur-   mortgage  with  a  new  proviso  for  redemption.    In  the  case  of  an  heir  at 
$ka»er,  law  taking  an  estate  from  his  ancestor  subject  to  a  mortgage,  if  it  appears 

that  the  heir  being  pressed  by  the  mortgagee  for  the  money,  joins  in  fbe 
transfer  of  a  mortgage,  vacates  the  old  proviso  and  enters  into  a  new  one 
for  payment  of  the  money  at  a  day  to  come,  this  proviso  we  have  seen  (antea, 
949)  will  not  make  the  debt  his  own;  for  the  new  mortgage  being  made  only 
in  order  to  pay  off  the  old  incumbrance  of  the  ancestor,  no  intention  can 
be  attributed  to  the  heir  that  he  thereby  meant  to  case  the  land  by  taking 
the  debt  npon  himself*  So  likewise,  it  is  presumed,  the  law  may  be 
stated  as  to  a  purchaser.  If  at  the  time  of  the  purchase  the  transaction 
does  not  warrant  the  conclusion  that  ho  intended  to  make  himself  per- 
sonally liable,  and  on  a  transfer  of  the  mortgage  under  circumstances 
similar  to  those  lastly  mentioned,  he  merely  concurs  in  the  assignment 
for  the  satisfaction  of  the  transferree,  tlien,  notwithstanding  the  new 
proviso  with  different  stipulations  as  to  days  and  times  of  payment, 
with  a  covenant  from  the  transferree  that  tlie  purchaser  shall  enjoy  till 
default,  no  sound  reason  presents  itself  to  vary  the  law  in  this  latter 
instance  from  that  previously  stated  in  regard  to  the  heir.  Neverthe- 
less, if  it  can  be  inferred  from  the  above-mentioned  case  of  Oj/ord  v.  Rodney, 
that  such  would  not  be  the  law  as  to  a  purchaser,  then,  it  is  presumed,  the 
pame  inference  would  apply  in  derogation  of  that  statement  with  respect  to 
the  heir.  Either  this  conclusion  must  follow,  or  the  cases  are  at  variance 
in  principle. — Whether  if  the  heir  or  purchaser  on  the  transfer  of  the  mort- 
gage, were  to  borrow  a  further  sum,  whereby  the  new  proviso  would  refer 
aot  only  to  different  days  and  times  of  payment,  but  also  to  a  different 
jimoont;  an  intention  to  make  the  debt  a  personal  buitheq  would  be  ^- 


MdJtTGAOBS   AKS  TO   BE  BSDSCMBD.  867 

Lord  Keeper  Henley,  indeed,  in  the  case  of  Stephenson  t.  Lord  Nwthing- 
HeatAcote(ii),  expressly  said,    no  examination  could  be  had.  |^"^^  cLirm^ 
But  it  is  clear  from  his  Lordship's  observations,  that  he  did  not  deemed  unien- 
advert  to   the  principle  upon  which  Lord  Talbot  was   of  a 
different  opinion,  and  which  is  supported  by  innumerable  in- 
stances at  law  and  in-  equity.    The  Lord  Keeper  observed,  in 
the  case  of  Stephenson  v.  Heathcote^  that  the  intent  of  the 
testator  was  to  be  collected  from  the  words  of  the  will,  and 
from  no  circumstances  out  of  it,  and  that  upon  general  princi- 
ples and  rules  established  in  the  cases  the  court  could  not  go 
into  the  testator's  circumstances,  as  it  would  establish  a  rule 

{\i^  [This  case  is  reported  by  Mr.  of  parol  evidence,  and  antea,  p.  808c 
Eden,  1  vol.  38,  and  referred  to  of  tliis  edition,  n.  (S),  on  the  general 
fKMtea,  p.  956,  tn  futtUj  on  the  point      sabject.— £d.] 

ferred,  most  remain  a  question,  as  no  authority  occurs  to  balance  the  nu- 
neroos  reasons  that  might  be  advanced  on  either  side  of  the  argument. 
(See  and  consider  Oxford  v.  Rodney,  in  comparison  with  the  law,  as  stated 
hi  the  former  part  of  the  note  (F),  antea,  p.  873,  of  this  edition.)  If,  how> 
ever,  A.  mortgages  an  estate  to  B.,  and  afterwards  sells  his  eqaity  of  re- 
demption to  C,  then,  whether  the  personal  estate  of  the  purchaser  shall  be 
eienjpt  or  liable  to  the  payment  of  the  mortgage  debt  in  the  first  instancy, 
depends  on  the  circumstance,  whether  the  purchase  be  of  the  equity  of  re- 
demption merely,  or  of  the  whole  estate  at  a  stipulated  price  out  of  which 
the  mortgage  money  is  to  be  paid.  If  the  purchaser,  having  undertaken  to 
pay  this  sum  to  the  mortgagee,  enters  into  a,  new  contract  with  him  to  con- 
tinoe  the  charge  on  the  land,  and  the  tliree  parties  join  in  the  assurance  to 
the  purchaser,  (which,  in  fact,  will  then  assume  the  character  not  only  of  a 
conveyance  but  also  of  an  original,  mortgage,)  the  purchaser  will  by  this 
transaction  be  considered  as  taking  the  ohum  of  the  debt  on  himself,  and  at 
making  his  personal  estate  primarily  liable.  Vide  supra,  p.  873,  n.  (E), 
and  882,  n.  (N),  of  this  edition. 

Jo  obviate  all  doubt  in  cases  ioTolvhig  auestions  of  this  sort,  an  expresi    PrattUt, 
declaration  of  the  intention  of  the  parties  should  alWays  be  added.    A  form 
of  such  declaration,  supposing  the  intention  to  be,  to  subject  the  personal 
estate  of  tlie  purchaser  to  payment  of  the  mortgage  as  Uie  primary  fund, 
will  be  added  m  the  Appendix,  No.  XXXI. 

In  Scott  V.  Beeehety  b  Madd.  Rep.  96,  (the  latest  case  to  be  found  in  the    Mortgagor   de- 
books  on  the  subject  of  this  chapter,)  John  Tyson  being  entitled  to  a  copy-    vises  estate 
bold  estate,  mortgaged  the  same  to  Mills  to  secure  1000^,  and  afterwards    mortgaged   to 
sarrendered  the  same  to  Mills  and  his  heirs,  pursuant  to  the  covenant  in  the    his  wife,  as  also 
iBortgage  deed.    Tyson  died  in  1814,  and  bv  his  will  devised  all  his  estate    his  personal  es- 
and  effects  to  his  wife,  Elizabeth  Tyson,  and  in  particular  bis  copyhold  es-    tate,  and  apm 
tate,  and  appointed  .her  executrix.    On  the  death  of  Elizabeth  Tyson,  letters   points  her  exs" 
of  administration  of  her  estate  were  granted  to  the  plaintiff;  and  the  ques-    eutrix.    She 
tion  was  between  him  and  Eliz.  I'yson's  heir  at  law,  whether  the  mortgage    dyings  her  heir 
was  to  be  borne  by  her  personal  estate,  or  whether  the  copyhold  descended    held  not  enti- 
to  the  heir  cum  onere.     The  Vice  Chancellor  observed,  that  Elizabeth    tied  to  an  ex* 
was  devisee  of  the  copyhold  estate,  and  was  also  residuary  legatee  and    onemtion  out  of 
executrix  of  the  mortgagor.    If  she  had  thought  fit  she  might  have  paid    her  personal  es- 
off  the  mortgage  ont  o^  the  personal  estate  of  her  husband  ;  for  it  was  ad-    tate, 
Ditted,  that  she  posi^essed  assets  sufficient  to  pay  all  the  debts  including  the 
mortgage,  and  It  might  therefore  be  said,  that  she  elected  to  continue  the 
mortgage  as  a  charge  on  her  real  estate.  But  his  Honour  apprehended,  that 
this  was  not  a  case  on  which  her  personal  representative  was  bound  to  make 
oat  any  such  fact  of  election.    By  the  gift  to  her  as  residuary  legatee,  the 

personal  estate  of  John  Tyson  became  her  personal  estate,  but  the  mort-  1 

gage  debt  of  John  Tyson  was  not  her  debt,  and  her  heir,  therefore,  had  no  ^m 

eqoity  to  have  this  mort|pige  paid  off  out  of  her  personal  estate.    The  bill  1^1 

«as,  coBiequently,  dismissed  with  costs. 
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not  to  be  adhered  to  (q).    tiOrd  Talbot  would  not  have  .denied 
this  doctrine,  had  the  equitable  inference  on  the  devise  then  in 
question  been  conformable  to  the  express  lai\guagQ  of  the  will ; 
but  that  not  being  the  case,  the  real  estate  being  expressly 
chained  with  his  debts  by  the  will,  and  the,  personal  estate 
being  only  subjected  thereto,  by  conclusion  of  equity,  in  ex- 
[  954  ]      press  contradictioD  to  the  language  of  the  instrument,  another 
principle,  equally  operative  as  that  stated  by  Lord  Henley,  in- 
tervened, viz,  that  any  evidence  which  tends  to  shew  that  tbe 
intention  is  conformable  to,  and  in  corroboration  of,  the  letter 
of  the  instrument,  is  admissible,  and  ought  to  be  received. 
AdmisnbiUt^         And  Lady  GmynsborougKs  case  appears  to  me  to  be  fully  in 
dence  support'    point  as  to  the  admissibility  of  parol  evidence  in  such  cases  of 
G  ^  bw^  V    ^^^  testator's  declarations,  respecting  his  personal  estate  and 
case  (r).  debts. 

There  Lord  Gaynsborough  devised  several  legacies  (Jc),  and 
charged  them  upon  his  Rutlandshire  estate,  and  likewise  chained 
his  lands  with  the  payment  of  his  debts,  and  made  his  Lady 
executrix ;  but  did  not  devise  to  her  all  his  personal  estate  in 
express  words ;  but  it  was  in  proof  that  he  declared  that  his 
Lady  should  have  his  personal  estate,  by  five  witnesses  of  re- 
putation, and  that  my  Lord  found  fault  with  the  will  after  it 
was  writ,  because  the  personal  estate  was  not  given  to  her,  and 
[  955  ]  that  the  person  who  writ  the  will,  told  him,  that  being  made 
executrix,  she  had  it  by  law,  without  any  express  gift.  And 
it  was  held  by  the  Lords  Commissioners  unanimously,  that  the 
Lady  ought  to  have  the  personal  estate  exempt  from  debts  and 
legacies ;  because  the  written  will  charged  all  debts  and  legacies 
upon  the  lands,  for  there  were  seven  legacies  given,  and  in 
every  paragraph  the  conclusion  was,  to  be  paid  out  of  his  lands ; 
and  although  parol  proofs  could  not  be  admitted  in  contradic- 
tion of  the  will,  yet  when  they  went  only  in  confirmation  and 

(k)  Lady  Gaynsborough* s  case^  2  Freem.  188.  247.  S.  C.  2  Vera.  253, 253. 


(Q)  The  Lord  Keeper's  words,  as  stated  by  Mr.  Eden,  were  these,  "  I 
have  very  great  disinclination  in  admitting  parol  evidence  to  explain  a 
will.  At  common  law  it  is  a  rule  that  no  parol  evidence  can  be  given  of  a 
man's  intent  who  has  put  it  into  writins?,  except  to  explain  a  latent  ambi- 
guity ;"  citing  Lord  Cheney's  case^  5  Co.  68.  Counden  v.  Clarke,  Hob.  St. 
Jones  V.  l>iewman,  1  W.  Bl.  60.  Dowsett  v.  Sweet,  Amb.  175  ;  and  Lnwfield 
V.  Stoneham^  S  Str.  1^61.^  See  1  Eden,  S9.  Of  the  admissibility  of  parol 
evidence  to  explain,  vary,  or  discharge  written  instroments ;  see  1  Phill. 
£vid.  566,  4th  edit. 

(R)  This  is  a  weak  case  to  sopport  the  general  proposition,  that  evidence  is 
admissible  to  prove  wliich  fund  the  testator  intended  should  be  charged 
with  his  debts, *-tlie  next  is  a  much  stronger  case,  sed  vide  Lord  Northmg* 
ton's  observations  hereon  in  the  next  note. 
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corroboration  of  what  appeared  to  be  the  testator's  intent  by 
his  written  will,  there  they  might  be  made  use  of  to  fortify  it. 
And  it  was  decreed,  that  the  lands  should  stand  charged  with 
the  legacies,  and  in  case  my  Lady  was  sued  for  any  of  the 
debts,  she  was  to  be  reimbursed  out  of  the  lands. 

Upon  this  principle  of  the  evidence  being  an  affirmance  of  Pr^of  of  parol 
the  law  on  the  written  instrument,  the  court  declared,  in  the  ^g^iatrix  tit- 
case  of  Crompton  v.  North  (/),  where  the  testatrix  devised  her  tended  surplut 

X      ■»  nT  M         11-  /.  i-  /•  J  1  J  for  devtsee,  aa^ 

lands  to  ^.  to  sell  and  dispose  of  for  payment  of  debts,  and  missibU,  if 
the  heir  brought  his  bill,  insisting,  that  as  to  the  surplus  after  «^<"<^*"S^* 
debts  paid,  it  belonged  to  him  by  a  resulting  trust  being  not      [  9^6  ] 
disposed  of  by  the  will ;  that  the  estate  in  law  being  vested  in 
the  devisee,  he  should  have  been   admitted  to  his  proof  of  the 
testatrix's  parol  declaration,  that  she  intended  the  surplus  for 
the  devisee,  if  it  had  been  wanting  and  necessary  (s). 

(1)  Vidfi  S  Vern.  253,    S54,   [and      goment  in  Clinton  w.  Hooper y  S  Bro. 
see  the  same  point  adduced  in  ar-      C.  C.  S05. — £(i.] 


(S)  In  Stephenson  v.  Heathcote,  1  Eden,  40,  Lord  Keeper  Henley  said,   Parol  evidence 
if  he  could  satisfy  himself  upon  what  grounds  the  decree  in  Lady  Gaifn^  of  intention  to 
borough'e  case  was  founded,  he  should  think  himself  bound  by  it ;  but  it   exempt  person' 
teemed  by  the  petition  of  appeal,  to  have  been  founded  in  francl  in  the  <tity  from  debt* 
drawer  of  the  will,  who  designedly  omitted  to  frame  the  will  according  to  rejected. 
the  instructions  which  he  had  received.  His  Lordship  added, — In  the  case 
of  resulting  trusts  for  the  benefit  of  the  next  of  kin,  it  is  not  to  be  questioned. 
but  that  executors  may  make  use  of  parol  evidence  to  rebut  their  equity  ; 
bnt  the  case  before  him  did  net  turn  upon  the  point  of  rebutting  equities. 
The  executrix  brought  her  bill  to  be  reimbursed  what  she  had  paid  in  the 
course  of  law,  and  the  evidence  afforded  was  to  shew  what  was  given  to  the 
executrix  by  the  will  in  writing.    If  parol  evidence  were  admitted  in  the 
present  case,  it  might  be  admitted  in  erery  one.    But  without  considering 
it  as  the  biU  of  the  executrix,  Lord  Northington  relied  on  this,  that  in  all 
the  cases  in  which  parol  evidence  had  been^'admitted,  it  had  beeji  for  the 
purpose  of  supporting  legal  rights  against  an  equitable  claim.    If  par61 
evidence  were  to  be  admitted  in  the  case  before  his  Lordship,  it  would  be 
pregnant  with  great  mischiefs  and  inconveniences ;  and  Lord  Northington 
thought  the  courts  should  not  go  a  single  step  further  than  the  cases  had 
already  gone.    1  Eden,  41.— •Lord  Hardwicke  has  also  added  his  sanction 
to  this  view  of  the  subject.    In  Inchiqmn  v.  French,  be  said  that  it  would  be 
a  dangerous  thing  to  go  into  any  evidence  with  regard  to  the  external  cir- 
cumstances of  the  case,  and  to  shew  that  the  debts  would  be  greater  than 
the  personal  estate ;  for  the  words  of  the  will,  and  not  the  circumstances  6f 
the  testator,  were  to  guide  conrts  in  their  construction,  l  Cox,  9.    S.  C.  on 
other  points,  antea,  p.  807,  of  this  edition,  n.  (Q).    So  my  Lord  Eldon,  in 
Bootle  V.  'BUmdeUy  observed,  that  with  regard  to  circumstances  dehors  the 
will,  which  had  been  sometimes  called  in  to  assist  in  explaining  it  (such  as 
the  respective  amount  of  tlie  real  and  personal  estate— the  greater  or  less 
degree  of  personal  favour  which  the  testator  might  be  presumed  to  have  en- 
tertained towards  thi/t  or  that  object  of  his  bounty,  and  others  of  that 
nature,)  he  apprehended  that  they  ought  all  to  be  set  aside  in  the  consi- 
deration of  a  question  depending  on  a  will,  such  question  being  fit  to  be 
decided  only  by  an  examination  of  the  whole  will  taken  together.    1  M eriv. 
916.    And  Lord  Manners,  in  a  recent  case,  considered  it  clearly  established 
that  the  intention  of  the  testator  must  appear  from  the  will  itself  and  could 
not  be  collected  from  extrinsic  circumstances ;  for  although  Lord  Talbot,  in 
Slapleton  v.  ColviUe,  Ca.Temp.  Talb.  203,  had  been  made  to  state  otherwise, 
thai  had  been  considered  as  a  mistake,  and  had  been  expressly  denied  by 
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CAP.  XVIIU 


OUT   OF   WHAT   POIfD 


Modem  rule  as 
U  mar$halling 
a*$ets. 


JfutaneeM   of 
this  nUe.  in  re- 
ference to  marl- 
trageesy  ere- 
ditors^  and  /<- 
gattes. 


LordThnrlow,  in  AncoMter  ▼.  Mayer ^  I  Bro.  C.  C.  454 ;  and  Lord  Alvwiltfy, 
in  BrummeU  v.  Prothero,  S  Vcs.  Itt,  antea,  837,  of  this  edition.  Aldridge 
▼.  WaUscwrt,  1  Ball  &  Be.  S15.  From  the  whole,  therefore,  we  may  tafely 
conclude,  that  parol  evidence  of  the  testator's  intention  to  bequeath  his 
personal  estate  exempt  from  the  payment  of  debts  will  be  rejected  ;  et  vide 
S.  L.  antea,  805,  of  this  edition,  n.  (N). 

In  the  conclnston  of  this  chapter  it  b  proposed  to  consider,  I.  The 
eases  on  marshalling  or  arranging  assets ;  and  II.  Those  concerning  coDtri« 
botion. 

I.  The  rule  in  equity,  as  to  marshalling  assets  in  favour  of  simple  eoDtracI 
creditors  and  legatees  is  this,— that  when  a  creditor  by  specialty  has  the  op- 
tion of  resortiner  to  both  the  real  and  personakassets  for  satisfaction  of  hii 
debt,  and  simple  contract  creditors  or  legatees  nave  the  power  of  resorting 
to  the  latter  fund  only  for  payment  of  their  demands,  if  there^  be  a  de- 
ficiency of  the  personal  estate  to  pay  both  of  them,  the  court  will  so  mar- 
0hal  or  arrange  the  different  estates,  as  to  confine  the  specialty  creditor  to 
the  real  fund,  if  sufficient,  for  satisfaction  of  liis  debt,  in  order  that  the 
personal  estate  may  be  left  free  to  answer  the  demands  of  tlie  simple  con- 
tract creditors  or  legatees ;  or  in  case  the  specialty  creditor  shall  have  re- 
ceived payment  of  his  debl  out  of  the  personal  assets,  then  the  court,  upon 
pro|)er  applicatibn,  will  permit  the  simple  contract  creditors  or  legatees  to 
receive  satisfaction  out  of  the  real  estate  to  the  amount  of  wliat  such  spe- 
cialty creditor  M'as  paid  out  of  the  personal  fund.  But  in  order  to  enable 
the  court  to  extend  to  simple  contract  creditors  or  legatees  these  advan- 
tages, the  real  estate  must  be  charged  with  the  payment  of  debts,  or  of 
one  or  more  legacies,  or  when  there  is  no  such  charge  the  specialty  creditor 
must  have  a  lien  upon  tlie  estate,  except  when  the  owner  of  it  is  heir  at  law; 
and  then,  as  against  him,  the  simple  contract  creditors  or  legatees  will  be 
permitted  to  throw  the  general  bond  debts  upon  the  lands,  in  exoneration  of 
the  personal  estate.  But  against  a  devisee  of  the  estate,  it  seems  that  tliere 
must  be  some  such  lien  as  before-mentioned,  as  by  virtue  of  a  mortgage, 
judgment,  or  otherwise.  And  it  is  observable,  that  this  marshalling  or 
arranging  of  the  assets  will  be  made  as  well  against  a  copyhold  as  a  freehold 
estate.  See  Aldrkh  v.  Cooper,  8  Ves.  382.  S.  C.  antea,  S44,  of  this  edi- 
tion, n.  (C).  Forteecue  v.  LeigK  Amb.  174.  AHomey-General  v.  Tyndal, 
ib.  615.  i5.  C.  2  Eden,  207.  Hem  v.  Merick,  2  Salk.  416.  Trimmer  v. 
Buynty  9  Ves.  209 ;  and  ToMlineon  v.  Ladbrokey  at  the  Rolls,  ailer  Hilary 
Term,  1809.  Anon,  2Ch.  Ca.  4.  Culpepper  \,  Aeton,  ib.  117.  iMtkine 
V.  Leigh,  Ca.  Temp.  Talb.  53.     Tipping  v.  Tipping,  l  P.  Wms.  730. 

The  consequence  is,  that  if  a  person  having  two  real  estates  mortgages 
both  to  one  person,  and  afterwards  only  one  estate  to  a  second  mortgagee, 
the  court  in  order  to  relieve  the  second  mortgagee,  will  direct  the  first  to 
take  his  satisfaction  out  of  that  estate  which  is  not  in  mortgage  to  the 
second  mortgagee,  if  tliat  be  sufficient  to  satisfy  his  demand,  and  this,  even 
though  the  estates  descend  to  two  different  persons.  Lanoy  v.  Aikol,  2  Atk. 
446.  So,  if  there  are  specialty  creditors,  a  mortgagee  of  freehold  and  copy- 
hold must  take  his  satisfaction  out  of  tlie  copyhold  estate;  for  the  specialty 
creditors  cannot  originally  and  of  themselves  resort  to  the  copyhold  lands, 
for  they  are  not  assets.  But  if  the  mortgagee  shonld  resort  to  the  freehold, 
the  creditors  by  specialty  may  stand  in  his  place  as  to  the  copyhold  estate, 
B  Ves.  389  ;  and  antea,  p.' 344,  of  this  edition,  n.  (C),  which  over-mled  Robim- 
son  V.  Tonge,  stated  by  Mr.  Cox,  in  his  note  to  1  P.  Wms.  680.  And  the  role 
would  he  applied,  though  by  this  means  a  sabseqnent  incumbrancer  might 
acquire  a  right  to  tack ;  as  suppose  a  man  to  have  a  freehold  and  copyhold 
estate,  and  to  mortgage  both  of  them  to  A,,  and  afterwards  the  freehold 
only,  to  B.,  and  then  die  indebted  to  B.  not  only  on  mortgage  but  also  on 
bond  or  covenant ;  in  this  case,  B.  would  have  a  right  to  throw  A.  on  the 
copyhold,  being  the  estate  to  which  he  himself  had  no  power  to  resort,  8  Ves. 
395,  396.  In  like  manner,  if  a  mortgagor  sell  part  of  the  mortgaged 
estate,  though,  in  respect  of  the  mortgagee,  he  would  have  a  right  to  have 
both  parts  of  the  estate  applied  to  his  satisfartion ;  yet,  on  a  bill  by  him 
for  a  sale  or  foreclosure,  the  equity  would  be,  that  the  estate  sold  shonld  not 
be  liable,  unless  the  other  part  was  not  sufficient  for  his  satisfaction.  Ktrk- 
ham  v.  Smithy  1  Ves.  'J61.  And  in  the  above-mentioned  case  of  Aldrich 
V.  Cooper,  it  was  stated  by  Sir  S.  Homilly,  argo.  and  acquiesced  in  by  tlie 
Chancellor,  that  where  the  crown,  by  an  extent,  has  taken  a  mortgaged 
estate,  and  deprived  the  raort^agre  of  his  security,  the  Court  of  Exchequer 
has  m<ii.5halled  in  his  favour,  by  letting  him  Hand  in  the  place  of  the  crowa 
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upon  other  funds  not  comprised  in  the  mortgage,  and  that  even  in  bank* 
raptcy  in  a  question  with  the  general  creditors.  See  8  Ves.  389.  395  ;  et 
vide  SagUary  v.  Hydey  1  Vern.  455.  But  it  may  be  fairly  questioued,  whe- 
ther the  benefit  or  this  rale  will  be  extended  to  a  residuary  legatee ;  and  it 
should  be  remembered  that  when  a  creditor  is  admitted  to  another,  fund,  it 
h  only  to  the  extent  of  the  fund  on  which  his  claim  originally  attached. 
WUtoH  V.  Fielding,  2  Vern.  763.  It  i»  merely  necessary  to  add,  that  niar- 
■halUng  assets,  in  the  proper  acceptation  of  that  word,  forms  the  subject  of 
the  second  chapter  of  lib.  iii.  of  the  Trea.  on  Eq.  p.  «86,  5th  edit. 

II.  As  to  the  cases  on  contribution,  it  is  observable,  that  if  mortgaged   Devise,  e^fier 
hods  and  unincumbered  lands  are  devised  to  two  different  persons  ex-  payment    of 
pressly  after  payment  of  debts,  then  if  the  lands  are  resorted  to  for  pay-  debts,  qf  mort* 
inentof  the  mortgage,  each  estate  will  be  liable  to  contribute  proportion-  gaged  estate  f 
ably  towards  the  discharge  thereof.    Carter  v.  Bamardiston,  1  P.  Wms.  504 ;  A,  wsd  ^  on- 
and  see  t  Bro.  P.  C.  1.  So,  in  another  case,  where  by  settlement  two  estates,  otiier  estate  to 
one  in  Norfolk,  and  the  other  in  Suffolk,  were  subjected  to  the  rabing  of  B.  both  estates 
ajMrtion  of  %000/.  to  a  daughter^  by  a  term  of  500  years,  to%)mmence  must  cmdrihute 
after  the  respective  deceases  of  two  several  lives  ^  one  life  upon  the  Suffolk  equaUy  towards 
estate,  and  the  other  upon  the  Norfolk  estate,  and  the  life  on  the  Suffolk  discharge  </ 
estate  first  ^ell  in  ;  the  daughter  brought  her  bill  for  the  20002.,  which  J.  S.,  mortgage, 
to  whom  that  estate  was  limited,  paid.    Afterwards  the  life  on  the  Norfolk  * 
estate  tVU  in;  and  the  fee  simple  thereof  descended  to  the  daughter:  and 
it  was  decreed  that  J.  S.,  who  had  paid  the  portion,  should  have  contribu- 
tion out  of  the  Norfolk  estate,  in  proportion  to  its  value.    But  with  this, 
that  the  term  being  to  commence  and  take  place  as  the  former  estates  fell 
in,  and  the  lives  upon  the  Suffolk  estate  first  dying*,  in  adjusting  what 
proportion  each  estate  sbonld  pay,  the  Suffolk  estate  was  to  be  valued  as 
an  estate  in  possession,  and  the  other  as  an  estate  in  reversion ;  and  the 
value  of  the  term  on  each  estate  was  to  be  fixed  by  what  it  would  be 
worth  if  sold.    Haceningham  y,satne,  %  Vern.  355.    S,  C.  1  Eq.  Ca.  Abr. 
117,  pi.  5.    The  recent  case  of  Aldrich  ▼.  Cooper,  8  Ves.  382.  384,  affords  So  where  there 
this  additional  remark,  that  if  freehold  and  copyhold  lands  are  mortgaged  is  a   mortgage 
together,  and,  upon  the  death  of  the  mortgagor,  one  estate  descends  to  his  of  freehold  and 
heir  at  law,  and  the  other  to  a  different  person,  being  his  customary  heir,  copyhold  lands 
and  the  lands  are  resorted  to  for  payment  of  the  money,  a  value  must  be  to  secure  same 
set  upon  each  estate,  and  then  each  must  bear  its  proportion  of  the  charge,  debt,  thoftgh 
And  if  the  mortgage  deed  says,  that  "  for  better  securing  the  mortgage  latter  be  but  for 
money,  the  mortgagor  covenants  to  surrender,  &c."  yet  must  the  copyhold  better  security* 
contribute  in  proportion  ;  for  the  words  ^<  for  better  securing  the  payment*' 
were  not  thrown  in  for  the  purpose  6f  malung  the  freehold  estate  nrst'ap- 
plicable,  but  were  the  common  form  of  a  mor^ge  of  freehold  and  copy« 
^Id  estates,  in  order  to  save  the  fine  on  admission  to  the  latter. 


\ 
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CAP.  XIX. 


[957] 


OF    THE     PAYMENT     OF    INTEREST  (A)  OP   MONEY    LENT 

ON    MOKT6AGE,   &C.  (B). 


JniettH  rttert'  IjY  the  12  Ann.  stat.  2.  c;  16.  s.  1,  all  bonds  and  assurances 

^tm       SV&^      r^f  ^rtf^A 

ahwe  5  per       ^^^  ^^  payment  of  any  principal  money  to  be  lent  upon  usury^ 
4xnt,  renders      thereupon  there  shall  be  reserved,  or  taken,  above  five  pounds 

in  the  hundred  for  a  year,  are  declared  utterly  void  (c). 


InUrest  defined. 


C&ntente  of 
chapter. 


Interegt  aUoto- 
edf  though  not 
reeerved. 


Interest  above 
5  per  cent, 
avoids  security, 
and  incurs  pe- 
nalty  0/  treble 
value. 


(A)  Interest  Is  defined  by  Dr.  Adam  Smith,  to  be  the  compensation  which 
the  borrower  pays  to  the  lender,  for  the  profit  which  he  has  an  opportunity 
of  making  by  nse  of  the  money  ;  part  of  that  profit  naturally  belonging  to 
the  borrower,  who  runs  the  risk  and  takes  the  trouble  of  employing  it,  and 

Sart  to  the  lender,  who  affords  him  the  opportvnity  of  making  this  profit, 
ee  1  Smith's  W^ea.  Na.  lib.  1.  c.  6,  p.  70,  edit.  18i9. 

(B)  As  well  as  this  chapter  can  be  reduced  to  a  systematic  arrangement, 
it  treats,  1st.  Of  the  existing  statute  of  Usury*,  2d.  Of  interest  on  sectf- 
rities  of  Irish  and  colonial  property,  from  968  to  960 ;  Sd.  Of  agreements 
in  farhrtion  of  interest  on  punctual  or  irregular  payment,  from  961  to  963; 
4th.  Of  what  a  surety  or  transferree  may  consider  principal  bearing 
interest,  from  965  to  973 ;  dth.  Of  the  conversion  of  interest  into  principal, 
from  974  to  993,  and  again  at  p.  1007  ;  6th.  Of  the  payment  of  interest  by 
a  tenant  for  life  and  a  tenant  in  tail  ;  whether  such  tenant  in  tail  be  infant 
or  covert,  from  99S  to  1006 ;  7th.  Of  the  payment  of  interest  to  scri- 
vener having  custody  of  security,  from  1007  to  1008;  8thl  Of  the  effect 
and  legality  of  ditferent  kinds  of  tenders,  from  1009  to  1018;  9th.-Of  vary- 
tng  interest  by  subsequent  parol  agreements,  from  1018  to  lOtt ;  10th.  Of 
the  apportionmerrt  of  interest  when  a  tenant  for  life,  having  to  pay  the  same, 
dies  in  the  interval  of  a  current  ha'lf  year,  in  1022  ;  and,  lastly.  Of  the  ad- 
missibility of  parol  evidence  to  prove  an  usurious  taking,  in  p.  1023. 

As  an  elementary  principle,  it  may  be  here  observed,  that  interest  will 
be  given  on  a  mortgage,  though  it  be  not  reserved  to  be  payable.  Thus,  in 
an  Anonymous  case  in  the  Exchequer  Chamber,  interest  on  the  sum  lent  was 
given  on  a  deposit  of  deeds  which  was  accompanied  with  a  promise  to  exe- 
cute a  mortgage  when  called  for.  4  Taunt.  876.  In  like  manner,  it  has  been 
holden,  that  interest  will  be  due  on  a  bond,  notwithstanding  it  be  not  ex- 
pressly reserved.  Farquhar  v.  Mortice,  7  T.  R.  124,  et  vide  antea,  p.  291, 
of  this  edition,  n.  (D). 

(C)  The  words  are,  that  '^  no  person  or  persons  whatsoever  shall  take, 
directly  or  indirectly,  for  loan  of  any  monies,  wares,  merchandize,  or  other 
commodities  whatsoever,  above  the  value  of  live  pounds  for  the  forbearance 
of  \00l.  for  a  year,  and  so,  after  that  rate,  for  a  greater  or  lesser  sum,  or 
for  a  longer  or  a  sliorter  time,  and  that  all  bonds,  contracts,  and  assurances 
whatsoever,  for  payment  of  any  principal,  or  money  to  be  lent  on  usury, 
whereupon  or  whereby  there  shall  be  reserved  or  taken  above  the  rate  of 
five  pounds  in  the  hundred  as  aforesaid,  shall  be  utterly  void,  and  that  all 
and  every  person  or  persons  whatsoever,  which  shall  take,  accept,  and  re- 
ceive, by  way  or  means  of  any  corrupt  bargain,  loan,  exchange,  chevizance, 
shift,  or  interest,  of  any  wares,  merchandize,  or  other  thing  or  things  what- 
soever, or  by  any  deceitful  way  or  means,  or  by  any  covin,  engine,  or 
deceitful  conveyance,  for  the  forbearing  or  giving  day  of  payment  for  one 
whole  year,  of  and  for  their  money,  or  other  thing,  above  the  sum  of  d^e 
pounds  for  the  forbearing  of  100/.  for  a  year,  shall  forfeit,  for  every  such 
offence,  tlie  treble  value  of  the  monies,  wares,  merchaudizes,  and  other 
things  so  lent,  bargained,  cxchangeii,  or  shifted." 
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Upon  this  clauae  of  tbe  statute,  not  only  mortgageSy  where 
more  than  5  per  cent,  is  reserved,  will  be  void,  but  also  mort-^ 
gages,  drawn  only  for  5  per  cent*  if  tbe  mortgagee  takes  above 
that  sum  (a)  (d). 

(a)  Adlhgton  v.  Cowi,  3  Atk.  154. 


(D)  Tbe  (Contrary  doctrine  was  advanced  by  Sir  Thomas  Plainer,  V.  C.   Taking  luu- 
iii  JemdagMf  ex  parte,  1  Madd.  Rep.  531.    His  Honour  held,  tbatii'  arariou^  rious  interest, 
intejest  be  not  contracted  for,  the  security  will  not  be  invalidated  by  sub-   doee  not  render 
•eqoeatly  taking  usurious  interest.  That,  Sir  Thomas  Plumer  said,  was  very  security  vM* 
dear :  and  adduced  this  example  :«•*'  If  a  bond  be  given,  securing  money  Sed  ]«• 
with  5  per  cent*  interest,  and  7  per  cent,  is  afterwards  agreed  to  be  given, 
tkat  is  usurious,  Imt  the  bond  is  not  invalidated^  and  the  obligee  lias  a  right 
to  Uie  money  secured  by  it  with  5  per  cent,  interest.''    On  UiLs  part  of  the 
case  of  Jennings f  ex  parte^  a  reasonable  doubt  may  be  entertained ,  1st.  Be- 
cause no  reference  was  made  in  that  determination  either  to  the  statute  of 
Aune  or  to  the  previously  decided  cases  on  the  subject ;  2d.  Because  those 
cases  had  before  settled    the   question  directly  to  the  contra^;   and, . 
Sd.  Because  the  statute  itself  (which  must  be  its  own  expositor)  definitely 
enacts,  that  the  taking  usurious  interest  shall  avoid  the  security  as  part  of 
the  penalty ;  at  least,  so  the  writer  of  these  notes  reads  the  statute,  and 
he  submits  that  such  must  be  its  sound  interpretation.    Lord  Hardwicke 
was  of  that  opinion,  when  be  decided  the  above  case  of  AdHngton  v.  Coim, 
and,  conformably  to  that  opinion^  his  Lordship  added,  that  the  usurious 
taking  might  be  proved  by  parol.    See  infra,  p.  1023.    From  the  case  of 
Fisher  v.  Beastey,  1  Dougl.  S35,  it  may  be  inferred  that  Lord  Mansfield  en- 
tertained the  same  sentiments ;  and  the  taking  nsuriens  interest  seems  to 
have  been  considered  sufficient  to  render  the  security  void  in  Brown  v. 
Faisfty,  4  Leon.  43,  though  it  must  be  admitted  that  in  both  these  latter  in- 
stances,  the  securities  appear  to  have  been  tainted  witii  usurtoas  reserva- 
tions, as  well  as  usurious  takings.    Nevertheless,  the  case  of  ildlti^Mi  v. 
C«aii,  and  the  perspicuous  wording  of  the  statute,  combine  to  engender  a 
very  serious  doubt  of  the  autliority  of  this  part  of  his  Honour's  judgment 
in  JenningSy  ex  parte.   The  consequence  also,  to  which  such  a  doctrine  would 
lead,  may  be  urged  against  its  adoption  ;  for  that  part  of  the  statute 
which  establishes  the  penalty  of  treble  the  money  taken,  would  virtually  be 
evaded,  if  the  mortgagee  were  allowed  to  recover  his  mortgage-money 
after  he  had  incurred  the  forfeiture,  since  he  would  then  in  reality  forfeit 
only  double  the  amount  taken,  being  indemnified,  by   receipt  from  the 
mortgagor  of  the  money  advanced,  as  to  the  other  one- third. 

Now  that  we  are  on  the  subject  of  usury,  it  may  not  be  amiss  to  nin 
tlirough  the  leading  roles  on  that  branch  of  law,  as  far  as  they  elucidate  the 
object  of  this  treatise,  especially  as  tlie  learned  author  has,  in  no  part  of 
his  work,  introduced  that  head,  except  in  tlie  above  two  paragraphs  in  the 
text,  and  in  his  concluding  remark  at  tlie  end  of  this  chapter. 

Usury  is  taking  more  than  tbe  law  allows  npon  a  loan  or  forbearance  of  a    Usvery  defined 
debt.    Spurrier  v.  Mayoss,  1  Ves.  jun.  531.    To  constitute  nsnry,  there  roust  and  exemplifi- 
be  either  a  direct  loaa,  and  a  taking  of  more  than  legal  interest  for  the  ed* 
forbearance  of  payment,  or  there  most  be  some  device  for  the  purpose  of 
concealing  or  evading  the  appearance  of  a  loan,  when  in  truth  it  is  such. 
Barelav  v.  ^falmsleyy  4  East,  57.    Thus,  where  A.  lent  B.  50QL  and  at  the 
tine  of  the  loan  it  was  agreed  that  the  latter  should  give  something  more 
tbau-legal  interest  as  a  compensation,  bnt  no  particular  sum  was  specified, 
and  after  the  securities  were  executed,  and  the  money  paid,  the  parties 
went  together  to  another  place,  where  B.  offered  A.  50L  who  directed  him 
to  give  it  to  his  son  then  present,  which  was  accordingly  done,  and  then  B. 
paid  interest  at  the  rate  of  5  per  cent,  on  the  bOOl,  for  five  years,  at  the  end 
of  which  time  an  action  was  brought  against  A.  for  usury ;  it  was  held,  that 
the  action  was  not  barred  by  lapse  of  time,  fur  that  the  loan  was  snb- 
Btantially  for  no  more  than  460/.  and  consequently  tJie  interest  at  the  rate 

of  5  per  cevt.  on  the  500/.  received  within  the  last  year,  was  usnrions.  ] 

Senrrey  v.  Freeman,  2  Bos.  &  P.  381.    So,  upon  a  contract  to  forbear  600i.  ^ 

for  a  year,  reserving  interest  at  the  rate  of  5  per  cent*  for  which  a  premium 
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[  95B  ]  It  is  said  to  have  been  held  by  Lord  Hardwicke  (&),  that  if 
Of  interett  on  a  contract  Were  made  in  Ensland  for  a  mortgage  of  a  plantation 
eolomai  pro-      in  the  West  Indies,  no  more  than  legal  interest  might  be  paid ; 

pertf. 

(h]  Stapkton  v.  JContoay,   S  Atk.  465.  Piencm  r.  Garnet^  ft  Bro.  C.  C. 

727.    iVes.  498.    [S.  L.  as  >  to  wills  36.    Maleohn  v.  Martin^  3  ib.  50. 

and  settlements.  Phipps  v.  AngUaea,  S  Madd.  Ch.  82,  and  i  Fonbl.  4S3, 

1  P.  Wms.  696.  fValHs  v.  BrightweU,  5th  edU.^£d.] 
it  ib.  88.   S€tunders  v.  Drake,  2  Atk. 


of  ten  guineas  was  paid  in  the  first  instance ;  it  was  held,  that  the  usnrj 
was  complete  upon  the  lender's  receiving  any  part  of  the  growing  interest 
within  the  year ;  for  the  party  having  ten  guineas  premium  in  hand,  and 
interest  accruing  from  day  to  day,  when  he  actually  received  interest,  as 
such,  for  half  a  year,  he  received,  upon  the  whole  amount,  more  than  law- 
ful interest  for  that  time  upon  the  sum  lent.  Wade  v.  ffilson,  1  East, 
195. 
Unarwui  trani^  It  is  immaterial  in  what  shape  the  profit  upon  the  money  lent  is  to  accrue ; 
mctions  by  it  is  sufficient  tiiat  such  profit  should  exceed  the  legal  rate  of  interest,  in 

meana  of  tease,  order  to  bring  the  transaction  within  the  statute.  Therefore  *^  if  a  man  desire 
tchile  in  fad  it  to  borrow  of  me  iOOt.  for  a  year,  and  I  am  content  to  let  him  have  it  for 
St  a  toan,  legal  interest,  but  withal  compel  him  to  take  a  lease  of  me  of  a  house  at  601. 

rent,  which,  in  truth,  is  not  worth  SOZ.,  this  contract  is  usurious."  8anden*$ 
ease,  Shep.  Touch.  62.  And,  generally,  it  may  be  added,  where  a  loan  of 
money  is  made  in  consideration  of  a  lease,  and  an  available  security  is  given 
for  it,  the  dealing  will  be  usurious.  WiUon  v.  Broidn,  1  Ball  6t  Rea.  128. 
Illustrative  of  this  doctrine,  the  case  of  Doe  v.  Gooch,  (3  Bam.  &  Aid.  664) 
may  be  cited.  There,  a  builder  having  tak^n  ground  on  a  building 
lease,  at  tlie  gronnd  rent  of  108J.,  assigned  over  his  lease  to  A.  for  a  sum 
considerably  exceeding  the  then  value  of  the  premises,  and  at  the  sanie 
time  took  a  lease  from  A.  at  the  increased  rent  of  3951.  and  containing  the 
same  covenants  for  building  as  the  original  lease,  together  with  a  stipulation 
that  he  should  be  allowed  to  repurchase  the  lease  at  the  same  sum  for  which 
it  was  assigned  ;  the  Court  of  King's  Bench  held,  that  under  these  circum- 
stances it  was  properly  left  to  the  jury  to  say  whether  this  was  a  purchase 
or  an  usurious  loan,  and  the  jury  having  found  it  to  be  the  latter,  the  court 
refused  to  disturb  the  verdict.  Sec  the  Index,  tit.  '^  Lease  and  Loan,"  for 
more  on  this  subject. 
Mortgagee  We  have  seen  Cantea,  297,  of  this  edition,  in  notie)  that  a  mortgagee  will 

takivg  commis"  be  allowed  all  his  costs  and  expences,  but  that  if  he  (being  in  possession) 
tion  for  his  '  take  a  commission  or  salary  for  his  trouble  in  collecting  the  rents,  it  will  be 
trouble,  usury,     considered  as  a  mere  subterfuge  for  tlie  receipt  of  usurious  interest,  and  be 

will  be  liable  accordinf*ly.    Scott  v.  Brest,  2  T.  R.  238.    But  there  is  a  case 

"in  Manle  and  Selwyn's  Reports,  which  seems  to  account  tlie  reservation 

of  a  stipulated  sum,  beyond  the  interest  for  forbearance,  as  lawful,  where 

-it  is  in  consideration  of  the  performance  of  tnists,  which  are  tedious  and 

difficult ;  and,  therefore,  though  generally  a  morteagee  with  trusts  for  sale  la 

case  of  default,  will  not  be  allowed  any  sum  for  his  trouble  in  attending  the 

sale  and  executing  the  trusts,  yet  it  is  possible,  that  on'the  authority  ot  the 

case  alluded  to,  courts  of  law  might  not  esteem  a  reservation  in  a  mortgage 

deed,  containing  such  trusts  for  sale,  that  the  mortgagee  shall  be  allowed 

some  advantage  for  the  extraordinary  trouble  wltich  it  is  likely  will  attend 

the  sale  and  execution  of  the  trusts,  to  be  usurious  and  void. 

Case  where  The  case  in  Maule  and  Selwyn's  Rep.  was  this  s— On  a  contract  for  the 

mortgagee  was    sale  of  timber,  an  indenture  was  executed,  whereby  the  timber,  part  growing, 

allowed  reserva-  and  part  felled,  was  assigned  to  the  plaintiffs  upon  certain  trusts  for  secor- 

tion  for  trouble ;  ing  to  themselves,  out  of  the  proceeds,  the  repayment  of  the  purchase* 

trusts  being  for  money  advanced  by  them,  and  also  of  a  certain  balance  before  due  to  tliem, 

sale,  and  other-  together  with  interest  thereon  at  5  per  cent,  up  to  the  time  of  payment,  and 

wise  responsible  the  deed  contained  a  covenant  that  it  should  be  lawful  for  the  plaintiffs  to 

and  difficult,       retain  a  furtlier  sum  of  iOOl,  for  a  reasonable  profit  and  compensation  for 

the  trouble  they  would  be  at  in  the  business,  and  also  all  cost«,  charges, 
damages,  and  expences,  which  they  might  be  put  to  on  account  of  the  pre* 
mises.    Lord  EUenborough  said,  the  question  was,  whether  this  indenture 
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«id  that  a  covenant,  in  such  mortgage^  for  payment  of  8  per 
temt.  interest,  would  be  within  the  statute  of  usury,  uotwith- 


wis  marioiis,  and  if  it  appeared  on  the  face  of  it,  from  a  fair  constnietion 
«f  all  its  partu,  that  the  200f.  allowed  to  be  retained  a8  a  compensation  for 
trouble  was  in  reality  only  to  be  allowed  in  extension  of  the  interest  for  the 
loan,  it  would  amount  to'^ross  and  indubitable  usury.  But,  looking  to  the 
trasts  of  this  deed,  his  Lordship  thonght  there  was  a  considerable  share 
of  trovble  imposed  upon  those  who  were  to  carry  the  trusts  into  effect, 
whidi  entitled  them  to  some  compensation,  and  that  to  a  considerable 
amount  beyond  the  interest  reserved;  and  although  a  special  provision  was 
made  for  reimborsing  them  all  costs,  charges,  damages,  and  expences  which 
they  might  be  pnt  to,  yet  that  was  to  be  confined  to  expences  incurred  by 
them  in  the  cutting  down  and  felling  the  timber ;  which  might  be  going  on  for 
three  years,  but  still  there  might  be  other  sources  of  expence  incurred  by 
them,  which  wonid  not  properly  fall  nnder  either  of  those  beads.  For  in- 
stance, a  portion  of  the  labour  and  time  of  their  clerks  and  servants,  who, 
probably,  were  persons  paid  by  the  year,  would  be  occupied  in  keeping  the 
accounts ;  a  waste  of  hooks  wontd  also  be  incurred,  besides  an  occasional 
personal  attendance  and  trouble  of  the  plain tifis  themselves  to  inspect  the 
accounts,  which  wonId  only  be  satisfied  under  the  200/.  But  in  order  to 
snpport  a  charge  of  usury,  it  ought  to  appear  clearly  that  the  payment  stipu- 
lated for,  is  either  colourable  and  frivolous  in  its  nature,  or  excessive  in 
its  amount.  As  to  its  being  frivolous,  from  the  observations  already  made, 
Ix>rd  Ellenborough  could  not  say  that  some  compensation  was  not  due,  be- 
cause it  wonId  require  considerable  personal  tronble  for  three  vears,  and 
with  respect  to  its  being  excessive,  his  Lordship  had  no  scale  nice  enongh 
to  balance  the  tronble  which  was  imposed  upon  the  plaintiffs  in  carrying  the 
deed  into  execution,  with  the  amount  of  the  compensation  agreed  upon,  so 
as  to  convince  him  that  it  was  so  much  beyond  an  equivalent  as  to  be  ne- 
cessarily usurious,  and  without  some  proof  of  that  sort  (which  proof  laid 
with  the  party  who  alleged  the  usury),  the  compensation  was  a  fair  one, 
and  the,  instrument  valid.  Grose,  Le  Rlanc,  and  Bailey  Justices,  agreeing 
with  his  Lordship,  it  was  adjudged,  that  the  above  transaction  was  not 
Qsurions.    Palmer  v.  Bakevy  1  Maul.  &  Sclw.  .56. 

Where  a  mortgai^ee  procured  the  mortgagor  to  appoint  him  steward  of  a  Linder  in 
manor,  the  grant  of  die  stewardship  wan  set  aside  on  the  ground  of  imposi-  have  salary  at 
tion.     TkornhiUv,  Evans,  ^Atk.  330.    And  where  there  was  an  agreement  ttetoard  or 
by  tlie  borrower  to  allow  the  lender  a  salary  as  a  clerk  in  his  brewery,  clerk,  ami  per- 
which  would  yield  him  more  than  5  per  cent,  on  his  money,  it  not  beins^  in-  form  no  tervicCf 
tended  that  he  should  perform  any  services,  it  was  admitted  to  be  corrupt   usury* 
and  illegal.     IVright  v.  ti'heeler,  1  Campb.  165,  n.    In  ail  such  cases,  there- 
fore, it  is  a  mere  question  of  fact  for  the  jury,  whether  the  contract  was    Usury  a  fa§t 
fair  and  honest,  or  whether  it  was  intended  merely  as  a  cloak  for  the  con-  for  jury, 
eealooent  of  an  usurious  bargain.    But  if  the  principal  money  be  really  and 
honAfide  hazarded,  it  will  not  be  usury  to  take  more  than  5  per  cent,  ff  ortley 
r,  Pitt,  1  Ves.  164.    Anderson  v.  Maltby,  t  Ves.  jun.  248.     On  this  principle 
the  common  annuity  transactions  with  agreements  for  repurchase,    are 
supported. 

If  more  than  legal  interest  be  reserved,  the  security  will  be  ipso  facto  void   Contract  may' 
under  the  statute ;  yet,  if  the  lender  do  not  receive  more  than  legal  interest^  be  usurious, 
the  penalty  will  not  be  incurred.    Serjt.  Williams's  note  to  Ferrall  v.  SIteen,  but  penalty  nci 
1  Sannd.  f94  5.     And  it  is  observable  that  in  Ballardtv,  Oddey,  9  Mod.  307,  incurred  tiU 
it  was  ruled,  that  to  avoid  a  security  by  reason  of  usury,  the  contract  itself  more  than  5  per 
most  be  nsorious ;  for  if  the  agreement  of  the  parties  be  honest,  but  made   cent,  taken, 
otherwise  by  the  mistake  of  a  scrivener,  it  will  not  be  nsnry ;  as  if  a  mortgage 
be  made  for  100/.  with  a  proviso  for  avoiding  the  samr,  on  payment  of  105/. 
at  the  end  of  the  year,  and  no  covenant  be  inserted  for  the  mort«nigor  to 
take  the  profits  in  the  mean  time,  whereby,  on  the  face  of  the  instrument, 
the  mortgagee  will  appear  to  be  entitled  to  both  the  interest  and  the  profits, 
yet,  if  this  were  not  expressed,  no  charge  of  usury  would  he  incurred. 

If  a  lender  sell  stock,  and  pay  over  the  money,  and  take  a  security  from  Taking  dirt- 
the  borrower,  to  replace  the  stock  by  a  certain  time,  or  repay  the  money,  ^end  on  stock 
with  snch  interest,  in  the  mean  time,  as  the  stock  itself  would  have  pro-   f^ot  usury,  ^ 

daced,  the  transaction  will  not  be  usurious,  though  the  intei  est  exceed   u:hen,  M 
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Standing  this  were  the  rate  of  interest  where  the  lands  lay ;  [for 
that  if  the  courts  in  England  were  to  suffer  a  mortgage  to  be 


5  per  cent.  Tate  v.  IVeWngs,  ST.  R.  531,    Yet,  ia  such  case,  if  the  chwce 
of  paying  the  money,  or  replacing  the  stock  by  the  time  appointed,  depend 
on  the  will  of  the  lender  only,  the  security  will  be  clearly  void  as  usarioos; 
becansc  the  lender  will  by  that  means  be  sure  of  his  interest  at  5  per  cent,  with 
a  chance  of  its  increase  by  a  rise  in  the  price  of  funds.    Barnard  v.  Fowy, 
17  Ves.  44.    In  a  case  where  A.  agreed  to  lend  B.  lOOOl.  and  for  that  pur- 
pose sold  10002.  stock,  which,  being  under  par,  produced  only  923^  and 
afterwards  lent  liim  a  further  sum  of  1400/.  part  of  which  being  sold  out  in 
like  manner,  produced  only  ItS^l.  and  took  mortgages  for  two  sums  of 
1000/.  to  14001.  at  5  j>«r  cent,,  in  the  former  instance,  with  a  covenant  to  re- 
duce the  interest  to  4  per  cent*  on  punctual  payment ;  in  the  latter  case,  with 
a  power  to  the  borrower  to  replace  the  stock  within  two  years,  it  was  held 
by  Lord  Northington,  on  a  bill  brought  by  A.  for  a  foreclosure,  (the  whole 
money-  having  been  allowed  in  the  account  computed  by  the  Master,)  that 
the  transaction  was  usurious,  and  tliat  equity  would  relieve,  though  the 
money  had  been  paid,  and  the  decree  of  foreclosure  nuif  made  absolute. 
3Joore  v.  Bailie,  1  Eden,  273.  S.  C.  Amb.  371.    But  it  should  be  observed, 
that  a  creditor  who  takes  a  security  for  the  transfer  or  investment  in  his 
name  of  a  certain  quantity  of  stock,  fixing  the  amount  of  the  stock  by 
what  the  debt  would  have  purchased,  according  to  the  market  price  of  the 
day  on  which  the  security  is  taken,  with  such  interest,  in  the  mean  time, 
as  the  stock  would  have  yielded,  if  purchased,  will  neither  be  guilty  of 
usury  under  the  19  Anne  nor  come  within  the  prohibition  of  the  Stock 
Jobbing  Act  of  the  7  Geo.  2.  c.  8.    Maddock  v.  Riut^alh  8  East,  304.    iSm- 
derg  V.  KeutUh,  8  T.  R.  162.    2  Esp.  698.    See  further  as  to  Stock,  that 
title  in  the  Index  to  this  work. 
Bankers  com-         The  usage  of  country  banker^  in  discounting  bills  of  exchange,  to  receive 
mission^  thimgh  over  and  above  the  common  interest  of  5  per  cent,  for  the  time  the  bills  have 
accompanied        to  run,  the  further  sum  of  5;.  per  cent,  on  the  gross  sum  for  commission  has 
with  mortgage^  been  held  to  be  legal.      f¥ineh  v.  Fem,  2  T.  R.  52,  n.    Hanmett  v.  Yea^ 
not  usurious.        i  Bos.  &  Pul.  144.  Caliot  v.  IValker,  «  Apstr.  495.   Auriolr.ThomaSy  2  T.  R. 

52.    And  a  mortgage  taken  to  secure  a  reasonable  commission  beyond  legal 
interest  for  extra-incidental  charges,  as  upon  agency  in  the  remittance  of 
bills,  has  also  been  held  to  be  free  of  usury.    Baynes  y.Fry,  15  Ves.  120. 
So,  the  acceptor  of  a  bill  of  exchange,  dated  4th  July,  and  due  7th  Sep- 
tember, taking  a  premium  of  six  pence  in  the  pound  from  the  indorsee  and 
Violder,  for  payment  of  the  bill  on  the  20th  of  August,  before  it  was  due, 
has  been  held  not  guilty  of  usury ;  there  being  no  loan  or  forbearance. 
Barclay  v.  IValmsley,  4  East,  55. 
Brfore  mort'         If  a  plaintiff  in  equity  pray  that  an  instrument  or  security   given  for 
gagor  can  be      usurious  consideration,  be  delivered  up  to  be  cancelled,  the  onl^  terms 
relieved  against  upon  which  equity  will  interpose,  are  the  plaintiffs  paying  to  the  defendant 
Msmimis  eon-      what  is  really  and  honk  fide  due  to  him.    Scott  v.  Nesbitt,  2  Bro.  C.  C.  649. 
tract,  he  must     And  if  the  plaintiff  do  not  make  such  offer  by  his  bill,  the  defendant  may 
tender  money      demur;  whereas  if  tlie  party  claiming  under  such  instrument  come  into 
actually  ad'       eanity  to  render  his  claim  available,  the  Court  will  proceed  upon  the  letter 
wmced,  or  the  statute,     l  Fonb.  Trea.  £q.  23.    And  it  is  now  settled,  that  before 

a  party  can  entitle  himself  by  a  civil  action  to  relief  from  an  usurious  con- 
tract, he  must  tender  all  the  money  really  advanced.    Fitzroy  v.  GirtUasi, 
IT.  R.  153.    But  the  Court  will  set  aside  a  iudgment  founded  on  an  nsn- 
rious  security,  without  compelling  the  defendant  to  repay  the  principal  and 
interest.    Roberts  v.  Goff,  4  Bam.  &  Aid.  92.    And  if^^a  mortgagor,  on  an 
usurious  contract,  pay  the  money,  he  may  afterwards  in  equity  recover  the 
surplus  bevond  the  legal  interest,  though  the  payment  were  nude  ander 
a  decree  of  the  Court  of  Chancery.    Moore  v.  Battie,  ubi  supra.    Bosanquet 
V.  Dashwood,  Ca.  Temp.  Talb.  38.    Smith  v.  Bromiey,  Doug.  697  b. 
Mortgagee's  SC'      On  the  other  hand,  if  an  usurious  security  be  given  for  a  legal  subsisting 
eurity  when        debt,  although  the  security  be  void,  the  debt  will  not  be  extinguished. 
void,  so  as  to       Phillips  v.  Cochrane,  3  Campb.  119,  et  vide  1  Marsh.  349,  and  5  Taunt.  66.. 
extinguish  his    In  another  case  it  was  said,  that  where  usurious  securities  have  been  acted 
debt.  on,  and  the  money  partly  paid  by  the  borrower,  the  Court  of  Common 
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made  at  the  interest  money  carried  in  the  plantations^  that 
method  might  be  taken  to  avoid  the  statute  of  usury  (e). — Ed,"] 

But  now  this  point  is  settled  by  the  14  Geo.  3.  c.  79)  s.  2,  But  6  per  cent. 
whereby  it  is  enacted,  "  That  none  of  his  majesty's  subjects,  iri^^ anTiVe$t 
"  in  Great  Britain,  shall  be  subject  or  liable  to  any  of  the  ^^dia  mort- 
*'  penalties  or  forfeitures  inflicted  by  the  12  Ann.  by  receiving,  England, 


Pleas  wUl  not  set  aside  a  jndgmeot  and  execntion  but  apon  the  terms  of  the 
defendant  repaying  the  principal  and  legal  interest.  HimUe  r.  (yBrien, 
1  Taant.  41S.  And  after  usurions  securities  given  for  a  loan  have  been 
destroyed  by  mntaal  consent,  a  promise  by  the  borrower  to  repay  the 
principal  and  legal  interest,  will  be  binding.  Bames  ▼.  HadUy,  2  Taant. 
184.  But  where  a  former  accoant  and  nsorions  interest  founded  thereupon, 
had  been  settled,  and  new  bills  given  for  the  balance  due,  this  was  held  still 
unaTmilable  as  a  security,  even  n>r  the  interest  reaUy  due ;  Preattm  t.  Jaek^ 
Ma,  S  Stark.  S57 ;  for  a  substituted  security  generally  stood  in  the  same 
situation  as  the  original.  Chapman  v.  Blacky  2  Barn.  Sc  Aid.  588.  Never- 
theless, where  a  promissory  note  was  given  for  re-payment  of  a  sum  lent,  with 
usurious  interest,  and  the  note,  when  due,  was  taken  up,  and  another  note 
snbstituted  for  it,  the  offence  of  usury  was  not,  it  was  held,  thereby  com- 
mitted, nor  was  the  penalty  incurred  until  the  latter  Jiote  were  paid.  Mad- 
dock  Y.Hammett,  7T.R.  184.  And  it  is  observable,  that  a  frond  ^e  debt 
will  not  bo  destroyed  by  being  mingled  with  an  usurious  contract  relating 
to  it.     Gray  v.  Fotder^  l  H.  Bl.  462. 

In  cases  of  bankrnptcy  tlie  lender  of  the  money  upon  usury  can  have  no  Effect  of  bank^ 
relief  in  eijuity  under  the  commission,  though  Lord  Hardwicke  has  said,  ruptcy  on  um- 
that  in  his  time  it  had  often  been  attempted.  Skippy  Ex  parte,  SVes.  489.  In  a  rUmt  mortgage* 
recent  case  Lord  Eldon  laid  down  these  distinctions : — Suppose  a  mortgage 
contract  to  be  usurious,  the  creditor  coming  to  prove  in  the  ordinary  pro« 
ceeding,  every  other  creditor,  or  even  tne  bankrupt,  might  present  a 
petition,  which  he  has  a  mode  of  verifying  that  is  not  open  to  him  upon 
a  bill,  the  court,  upon  his  affidavit  stating  &e  usury,  putting  the  creditor 
to  anawer,  upon  a  principle  quite  different  from  that  which  obtains  in 
a  suit ;  for  the  plaintiff,  in  a  bill,  could  not  offer  to  redeem  wttiiout  paying 
what  was  doe :  but  by  the  jurisdiction  in  bankruptcy  upon  a  petition,  sup- 
ported by  the  oath  of  the  party  interested,  nnanswered,  the  oeeurity  is  cut 
dornn  aUogeiher',  not  leaving  the  party  a  creditor,  even  for  what  was 
actually  advanced.  Benfleld  v.  SolomonSy  9  Ves.  84.  When  a  security  is 
tainted  with  usury,  the  conrt  will,  in  the  first  instance,  decide  upon  that 
withoat  directing  an  enquiry  before  the  commissioners,  or  an  issue,  per 
Sir  Thomas  Plumcr,  V.  C.  in  JenningSj  Ex  parte,  1  Madd.  Rep.  537.  For 
farther  information  on  the  subject  of  usury,  the  reader  may  consult  Puf- 
feadorTs  Law  N.  Sc  N.  lib.  5.  c.  7.  s.  8.  p.  506,  Barb.  ed.  1  Domafs  C.  L. 
lib.  1.  tit.  6,  p.  121,  Strahan's  ed.  i  Vonbl.  Trea.  £q.  139-239,  5th  ed.  and 
the  respective  Treatises  of  Messrs.  Plowden,  Ord,  and  R.  B.  Comyn. 

(E)  But  this  distinction  appears  on  the  cases,  tiiat  although  the  contract   Mortgage  made 
for  a  mortgage  might  be  made  in  England,  yet  if  the  mortgage  were  really   t»  foreign 
executed  in  the  country  where  the  lands  lie,  the  local  rate  of  interest  wonl'd   country  beare 
be  allowed;  see  Connor  v.  BeUamont,  2  Atk.  381.    Champant  v.  Ranelagh,  rate  of  intereet 
Pr.  Ch.  128.  S.  C.  2  Vern.  395,  and  BodUy  v.  Bellamy ,  2  Burr.  1094.    The    allowed  there. 
learned  author  of  th^  Treatise  of  Equity,  thus  considers  the  point : — **  As 
to  the  measnre  of  the  computation  of  interest,  it  is  to  be  observed,  Ut  That 
contracts  are  to  be  adjudged  according  to  the  law  of  the  place  where  such 
contracts  are  made,  and  therefore,  in  all  cases,  interest  must  be  paid  ac- 
cording to  the  law  of  the  country  where  the  debt  was  contracted  and  not 
according  to  that  where  the  debt  is  sued  for.    ^o  where  one  living  in 
Encland  devises  a  rent  charge  out  of  his  estate  in  Ireland,  it  shall  be 
reckoned  according  to  the  English  value,  the  will  being  made  here.    So 
Turkish  and  Indian  interest  is  allowed  upon  contracts  made  there,  though 
botii  parties  have  been  long  in  England.    Yet  it  is  hot  reasonable,  where 
the  money  is  to  be  paid  here,  that  the  party  should  have  an  allowance  for 
the  return  of  it."    Trea.  £q.  lib.  ▼.  c«  1.  s.  6.    See  also  Huber  Prselect. 
2  ton.  lib.  i.  tit.  3.  de  conJUetu  Ugum. 
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^  or  taking  interest  for,  any  sam  or  rams  of  money,  retlly  and 

'^  bona  fide  lent  on  any  mortgage,  Sec.  of  lands  in  Ireland,  or 

''  in  the  colonies  or  plantations  in  the  West  hidies^  the  securt' 

**  ties  for  which  are  m^de  and  executed  in  Great  Britain^  so 

*^  as  the  interest,  so  to  be  received  or  taken,  do  not  exceed  the 

*^  rate  of  six  pounds  for  one  hundred  pounds  for  a  year."  (f) 

Though  bond         But  it  seems  that  this  statute,  being  an  enabling  act,  extends 

^Lr^^  ^^'     ^^^y  ^^  ^^^  particular  cases  therein  mentioned,  and  does  not 

cent,  void,        reach  any  others.    Now  it  enacts,  that  mortgages  and  other 

^Ir^Q'SQ  1      K^^Qi'i^c^^   respecting  lands  in  Ireland  and  the  West  Indies, 

reserving  interest  allowed  in  those  countries,  shall  be  valid, 
though  executed  in  England ;  but  does  not  mention  personal 
contracts ;  if  so,  a  bond  taken  together  with  such  mortgage, 
reserving  greater  interest  than  is  allowed  by  the  laws  of  this 
country,  will,  it  should  seem,  be  void  as  usurious  (o). 


Siat,  of  Geo,  3.  (P)  By  tbe  first  lection  of  this  act,  all  secnrities  made  previoieaiy  to  tbe 
rendering  valid  p^ing  of  the  act  ^1774)  are  rendered  valid,  and  the  established  rate  of 
fnortgages  qf  interest  of  the  particular  place  is  allowed  to  be  Uken  on  such  aecorities. 
Irish  and  coU*  ^y  the  second  section^  all  future  secnrities  of  the  like  kind,  and  also  all 
umI  property  bonds  and  covenants  for  payment  of  the  same  monies  are  likewise  made 
at  6  per  cent,  oifoctnal  provided  the  interest  to  be  reeeioed  or  iaken  does  not  exceed  6  per 
executed  in  '  ^^'*  "^^  third  section  declares,  that  the  act  shall  not  make  Talid  secnrities^ 
England.  where  it  shall  be  known  to  the  lender  at  the  time  of  his  advancing  his  money, 

that  the  loan  exceeds  the  value  of  the  property  comprised  in  his  mortgaice. 
The  fourth  section  enacts,  that  every  person  borrowing  any  sum  under  the 
act,  exceeding  the  value  of  the  property  above  all  incumbrances  at  the 
''  time  of  such  borrowing,  shall  forfeit  treble  the  value  of  the  sum  borrowed, 
one  half  to  the  informer  and  the  other  half  to  the  Treasurer  of  Greenwich 
Hospital.  The  filUi  and  last  section  provides,  that  all  securities  under  the 
'  act  shall  be  registered  where  the  property  lies,  within  the  time  limited  by 

the  laws  of  the  place ;  otherwise^  that  the  same  shall  be  subject  to  the  pe- 
nalties of  the  ststnte  of  usury  of  the  IS  Anne,  unless  the  mortgagee  shsU 
have  used  his  utmost  endeavours  to  cause  the  same  to  be  registered  within 
the  time  limited  by  the  act. 
Statute  does  '^^^  statute  having  made  effectual  all  securities  of  Irish  and  Colonial 

not  extend  to  property,  where  the  interest  received  or  taken  does  not  exceed  6  per  eent» 
eaee  where  more  '^  should  seem  to  follow,  that  where  more  than  6  per  eewt.  Is  reeerved 
than  6  per  cent.  ^^  ^^^  security,  is  a  case  withont  tlie  statute,  and  such  as  mast  be 
if  reeeired. '    '   governed  by  the  law  which  existed  previously  to  tlie  passing  of  the  act. 

The  consequence  is,  that  Lord  Hardwicke's  rule  in  SiapQiim  v.  Comoof 

still  holds  where  the  interest  reserved  exceeds  6  per  eent,^  and  thai  thoogn 

such  higher  rate  of  interest  may  be  tolerated  where  the  lands  lie,  yet  if  the 

.    mortgage  be  executed  in  England  the  penalties  of  the  act  of  Queen  Anne 

will  be  incurred. 

Bond  ae  coOa"        (O)  This  case  is  particulariy  excepted  In  the  act  of  1 4  Geo.  S,  and  tbei«« 

teralaecurity,     fore,  though  a  )M>nd  or  covenant  as  a  substantive  security  whereupon  in- 

good,  terest  at  6  0«r  cent,  is  reserved,  may  be  void  as  usurious  (3  T.  R.  4X5),  yet 

such  a  bond  or  covenant  when  taken  as  a  collateral  security  will  be  good ; 
see  14  Geo.  $,  c.  79.  s.  S.  , 

Though  given  It  has  been  hitely  doubted,  whether  a  bond  or  covenant,  entered  into 
bjf  third  pereon.  by  a  third  person  for  further  securing  the  mortgage  money,  becompre^ 

hended  within  this  latter  exception  of  the  statute.  To  4^vnle  this  dif- 
ficulty, an  act  of  the  last  session  was  procured,  whereby  all  bonds  and 
covenants  which  have  been,  or  which,  after  the  passing  of  the  act,  shsll 
be  made  and  executed  in  Great  Britain,  either  by  the  person  borrowing, 
or  by  any  other  person  or  persons^  either  residing  In  Great  Britain  or 
elsewhere^  by  way  of  collateral  security  to  any  mortgage,  security,  or 
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No  case  has^  as  yet,  been  decided  on  this  question,  in  rela-  B^d  in  Enf- 
tioD  to  a  mortgage;  but  inhere  a  bond  was  given  in  England ^^^i^  forpw'' 
for  2800/.  with  a  condition  (c),  which  (after  reciting  an  agree-  ***J21*?*5f 
ment  made  in  June,  1769,  between  A.  and  B.  for  the  purchase  tate  t»  Wett 
of  an  estate  in  St.  Christopher^  by  the  former  of  the  latter  ^****»  «***• 
for  1800/. ;  and  that  it  was  agreed,  at  the  making  of  that  con-' 
tract,  and  t^  was  part  ef  the  terms  thereof,  that  1400/.  part  of 
it,  should  remain  secured  by  a  joint  bond  of  A.,  and  another 
person,  to  be  in  that  behalf  appointed,  and  who  was  resident 
ia  England  ;  in  consequence  of  which,  he,  together  with  H., 
became  bound  to  B.  for  the  1400/.,  with  interest  at  61.  per 
cent.;  and  also  reciting  that  it  had  been  since  proposed  and 
agreed  between  A.  and  D.  B.,  son  of  B.,  then  deceased,  that  [  ^60  3 
die  former  bond  should  be  cancelled,  and  a  new  bond  |;iven  for 
tbe  1400/.,  with  interest  at  6/.  per  cetit.,  agreeable  to  the  ori^ 
ginal  contract)  was,  that,  on  payment  of  1400/.  by  A.  or  S. 
the  co-obligor  and  defendant,  with  interest  at  6/.  per  cent*,  &c. 
the  bond  should  be  void ;  6n  a  plea  to  an  action  brought  there- 
upon, that  after  the  29th  of  September,  1714,  and  after  the 
death  of  D.  B/s  father,  and  before  the  making  of  this  bond, 
it  was,  corruptly  and  against  the  form  of  the  statute,  agreed 
between  D.B.  and  A.,  that  the  bond  so  entered  into  by  A.  and 
H.  should  be  cancelled,  and  that  D^  B.  should  forbear  and  give 
ftrther  time  of  payment  of  the  sum  of  1400/.  until  the  25th 
of  Jone,  1783,  and  should  for  such  his  forbearance  be  paid 
interest  on  the  1400/.  in  tbe  mean  time,  after  the  rate  of  6/. 
for  every  100/.  by  the  year ;  and  that  for  securing  the  payment 
as  well  of  the  1400/.  as  the  interest,  this  bond  was  given;  with 
an  averment  that  the  former  bond  was  given  up  to  be  cancelled 
hy  means,  8lc.  the  present  bond  was  void;  it  was  held  by  the 
Coart  of  King's  Bench,  unanimously,  to  be  void  on  the  ground 
of  usury  {n). 

(e)  Dewar  v.  I^n,  3  T.  R.  485. 
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tnasfer  of  mortgage  of  lands,  tenementi,  slaves,  cattle,  or  other  things 
lying  in  Ireland,  or  any  of  his  Miyesty's  colonies,  are  rendered  as  wk 
ud  effectnal  to  all  intents  and  purposes,  as  if  made  and  execated  in  tbe 
eonotry  where  the  lands  lie ;  ana  it  is  declared,  that  none  of  his  Majesty's 
tnbjects  in  Great  Britain  shall  be  liable  to  the  penalties  and  forfeitures  of 
|be  act  of  Qneen  Anne,  by  receiving  or  taking,  or  bavfaig  received  or  taken 
interest  for  monies  really  and  bontt  fide  advanced  on  any  such  mortgage 
MCority,  bond,  covenant,  or  transfer ;  so  as  the  interest  to  be  received  or 
taken  on  such  bond,  covenant,  or  security,  do  not  exceed  62.  jmt  eeal.  per 
OMM.    1  &  S  Geo.  4.  c.  51. . 

(H)  Qiker«  de  Aoc,  as  the  money  in  this  case  was  not  secured  by  a  personal 
contract  merely,— >it  was  a  lien  on  the  land  notwithstanding  the  bond, 
Hronie  v.  Batelert,  Gary's  Rep.  461.  Harrium  v.  SotUhcote,  2  Yes.  389 ;  and  , 

therefore  it  should  leem  to  be  a  case  within  the  sutute.  ,         i 


/ 
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mortgagoTt  who  cetunied  an  answer,  ftdmittnig  the  account, 
desirifig  forbearanea,  and  promisbg  U>  make  satisfacUoa  for 
the  aame.     Lord    CbanceUor   Parker  allowed  the  additional 
1  per  cent,  reserved,  aa  a  aatisfiiction ;  saying,  that  though  the 
proviso,  obligiog  the  party  to  pay  6  per  cent,  was  generally 
looked  upon  as  a  penalty,  and  in  terrarem,  and  therefore  to  be 
relieved  against,  if  only  a  very  short  lapse  had  happened ;  yet 
it  might  not  be  rclievable  against,  in  case  of  a  long  arrear  of 
interest ;  and  that  if  no  reservation  of  6  per  cent,  had  been 
made,  and  a  great  arrear  of  mterest  bad  incurredi  the  court,  on 
such  a  promise,  in  writing,  to  make  a  satisfaction  for  forbear- 
ance, would  have  given  the  mortgagee  some  allowance  in  that 
respect.    We  must  observe,  in  this  case,  that  the  mortgagee 
bad,  origjinaUy,  made  himulf  judge  what   recompence   be 
[  965  ]      should  have,  in  case  the  agreement  for  payment  of  interest  was 
not  performed,  and  the  mortgagor  had  acquiesced  therein ;  and 
therefore  there  would  have  been  no  equity  in  the  court  inter- 
fering to  alter  it  (u). 


DMncHm  hi"  (M)  Tbe  diatinctioii  here  treated  of,  between  «  mortgage  at  5  per  end. 
hMim  ngret'  with  a  clause  for  reductioD  to  fear  if  the  interest  be  regularly  paid,  and  a 
maUM  ftrrite  mortgage  at  4  per  cent,  with  a  da  use  for  enlarfrement  to  five  if  tibe  paymeat 
tmd  0baUmetU  of  interest  be  deferred,  is  instanced  by  Sir  W.  Rlackstone  as  a  plain  po- 
^  inUretiy  sitive  rule  of  law,  supportable  only  by  th^  reverence  which  is  shewn,  and 
9iai§d  tmd  «aa-  generally  very  properly  shewn,'  to  a  series  of  former  determinationa,  that 
flnud.  &ie  rules  of  property  might  be  uniform  and  steady ;  3  Bl.  Com.  4St.    It  is 

difficult  to  comprehend  the  reason  of  the  distinction^-the  difference  be- 
tween the  cases  existing  merely  in  expression  not  in  sobitaoce ;  see  antes, 
p.  901,  of  this  edition,  n.(K).    In  Stanhope  v.  itfituia^rs,  S  Eden,  197,  the 
sum  of  tOyOOOl.  was  borrowed  with  intevest  at  5  per  cemi.    Tbe  mortga||e 
deed  contained  a  provision,  that  as  often  as  the  interest  sbovld  be  paid 
half  yearly  on    certain    days  therein  specified,  or  within   three   montlis 
next   after  each  of  tlie   said   davs   respectively,   the   sum  of  691.  lOf. 
should  be  abated  from  every  half-year's  interest,  and  interest  after  the 
rate  of  Si.  15s.  for  every  lOOZ.  should  then    be  accepted  by  the  mort- 
gagee in  lieu  and  satisfaction  of  the  interest  agreed  to  be  paid  at  5  firr 
cent,  in  manner  thereinbefore  mentioned.    This  covenant  drew  from  Lord 
Northington,  C.  the  following  remarks  :  *'  It  has  been  truly  said,  that  the 
authority  of  this  court  has  assumed  in  cases  of  mortgages  die  old  physical 
maxim /orma  dai  esu,  and  that  if  tbe  interest  once  runs  at  the  larger  rate,  it 
shall  not  be  abated,  unless  you  hit  the  bird  in  the  eye,  and  pay  or  tender, 
within  the  precise  time  ;  tiiat,on  the  other  hand,  if  it  raas  at  the  lower  rate 
it  shall  not  be  raised  even  on  a  gross  default,  though,  in  fiict,  tiie  substan- 
tial reasonable  agreement  between  both  parties  iii,  if  yon  are  ponctnal  to  the 
time  agreed  upon  you  shall  pay  less  than  i£  yon  delay  and  put  me  to  an  in- 
convenience.   I  believe  all  authorities  sensibly  founded,  but  I  never  heard 
or  could  myself  discover,  the  sense  of  the  distinction.    But  that  is  not  the 
present  case,  for  this  is  a  special  agreement,  and  words  cannot  be  striott|cr 
to  express  the  intent  of  the  parties,  that  in  every  instance,  when  the  time 
has  been  neglected  the  abatement  shall  not  be  accepted,  and  in  every  in- 
stance when  the  3^  per  cent,  has  been  tendered  in  time  that  it  shall  be  ac- 
cepted ;  and  this  seems  a  fair  circumstance  attending  an  agreement  of  tine. 
One  defauU  not  and  the  contrary  opinion  would  be  very  dangerous,  vis.  that  one  default  shoakl 
a  forfeiture  of     run  through  the  whole  term."    Lord  Nordiington  then  proceeded  to  invci- 
tohoie  cotenant.  tigate  other  bearings  of  tbe  case,  and  held  on  the  point  under  considen- 
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II  is  a  rule  and  courae  of  tbe  Court  of  Chancery;  oo  refer-  AU  money  pM 
mc%  to  a  Mastet  to  state  an  account  upon  a  mortgage  (»),  that  ^^^Jjf'  **^' 
all  money  paid,  as  surety,  shall  be  reckoned  as  principal  money 
from  the   time  of  payment,  and  interest  allowed   thereupon 
accosdingly  (n)» 

So,  likewise,  the  practice  b  (o),  that  if  the  mortgagee  assign  So  of  all  mmi^ 
the  mortgage,  with  the  concurrence  of  the  mortgagor,    aU  ^^^J^|^ 

mortf (If  or  eoM- 

(«)  ilforfey  V.  £lm,  S  Keb.  376.        184.  1  Vem.  169.  GUAmnoi  ▼.  Uxm^-  f^v**  ^'^^^^ 
(•)  SmAkk  V.  Pmkeriim.  l  Ch.  CUu     annH  %  Vem.  135.   Bm.  Abr.  658.—  V^> 
67,  68.     Ibid.  258.  [&  C.  S  Ficem.      £<i.] 


tiooy  tbat  imsiiracli  as  the  first  half-year's  iotereit  had  not  been  tendered  nntil 
after  tte  expirasloa  of  the  three  montlM^  bat  that  the  second  half-year's 
hiterest  had  been  tendered  before  the  expiratiiDB  of  that  tbne,  that  the 
Mortsagee  was  onW  entitled  to  interest  at  5  per  c«a/.  for  the  half-year  which 
had  been  teaderea  after  the  stipolated  period.— From  this  case  we  infer ; 
Ist  That  one  defanlt  in  payment  of  tlie  reduced  rate  of  interest  at  the  spe- 
cified time,  will  not  operate  as  a  forfeiture  of  the  mortgagor's  benefit  to 
the  covanaal  ia  fhtare,  bnt  that  if  he  afterwards  tender  tlie  salMoqaent  in- 
terest at  the  time  appointed  he  will  save  tlie  penalty  for  that  payment ;  and 
Sd.  That  if  interest  be  secared  at  5  ptr  «#»<.  with  a  covenant  for  abatement 
on  regular  payment,  the  court  will  not  relieve  the  mortgagor  if  he  omits  to 
tender  the  lesser  rate  of  interest  at  the  time  agreed  on,  which  u  in  direct 
confiimation  of  the  case  of  Jory  v.  Csx,  supra,  961,  and  of  the  distinction 
we  are  now  considering. 

In  an  Mtor  opinion  of  Lord  Eldon,  in  Seion  v.  S/ddf ,  7  Vcs.  ^3,  this   o6t<er   op\^ 
distinction  is  entirely  disregarded ;  but  it  should  be  observed,  tliat  his  njim  ^  ImtA 
Lordship  does  not  alludb  to  the  exact  case,  but  merely  adduces  a  general  ^iji^^   n^ 
principle  to  prove  that  tioie  is  not  viewed  in  equity  as  of  the  essence  of  an   ^om^  j^  ^g, 
agreement  as  it  is  at  law;  so  that  the  Court  of  Chancery  will  in  given  n^g  wkether 
cases  relieve  against  the  penalty  of  a  condition,  if  the  thing  agreed  to  be  ifUereot  be  at 
done  l>e  afterwards  performed,  and  reparation  be  made  to  the  party  for  any  5  ^^  ^^hi, 
loss  be  might  have  sustained  in  the  interval.    On  this  view  of  the  case,  wUheonilUUm 
little  can  be  inferred  from  his  Lordship's  observations  decidedly  hostile  to   ^  i^j^  y^^ 
the  doctrine  in  the  text  (961) ;  for  it  is  more  than  probable  that  Lord  Eldon  ^  whether  it 
would,  on  a  review  of  the  cases,  rather  qualify  his  general  expressions  in  ^  ^  f„^  ,^^4 
SHom  V.  Sladey  than  over-rule  a  doctrine  which  appears  to  have  been  so  long  comMHtm  to 
and  so  permanently  established.    The  following  were  the  noble  Lord's  re-  j^^  a^   if 
marks :  *'  I  only  say  time  is  not  regarded  here  as  at  law ;  as  in  the  instance  of  ^^  riuUirhi 
a  mortgage  with  interest  at  5  per  cent,  and  a  condition  to  take  four  if  regu-  p^^g^  cmifidcr- 
larly  paid,  or  at  4  per  cent,  vdth  a  condition  for  five  if  not  regularly  paid.   ^^  ' 
At  law  you  might  in  that  case  recover  the  6  per  cent, ;  for  it  is  the  legal 
interest.    But  this  court  regards  tlie  5  per  cent*  as  a  penalty  for  securing  the  ' 
four,  and  time  is  no  farther  of  the  essence,  than  that  if  it  is  not  paid  at  the 
time,  the  party  may  be  relieved  from  paying  the  5  per  ceni,  by  paving  the  4  per 
eemi.  and  putting  the  other  par^  in  the  same  condition  as  it  the  4  per  cent. 
Imd  been  paid,  that  is,  by  paymg  him  interest  upon  the  4  per  cent,  as  if  it 
had  been  received  at  the  time.    So,  In  this  court,  before  courts  of  law 
dealt  widi  a  bond  under  a  penalty,  as  they  do  now,  time  was  of  the  essence 
there,  Imt  this  court  relieved  agauist  the  penalty  long  before  a  court  of  law, 
and  there  are  many  other  instances."  7  ves.  373.-  As  to  the  materiality  of 
time  with  respect  to  the  performance  of  agreements,  see  Lloyd  v.  ColUtty 
4  Bro.  C.  C.  469,  Mr.  Sander's  note  to  Gibeon  v.  Paterton,  1  Atk.  IS  -,  and 
HarriMgton  v.  Wheeler,  4  Ves.  686. 

(N)  **  Bot^atfrt,  whether  thejrale  extends  to  payment  hj  a  stranger, 
without  the  concurrence  of  the  debtor  P"  8  Fonbl.  438.  5th  edit.  If  a  con- 
jecture may  be  hazarded  where  Mr.  Fonblanque  appears  to  be  in  doubt,  it  is 
conceived  to  be  probable  that  this  question  would  be  decided  in  the 
neeative* 

(O)  And  here  we  may  remark  as  a  general  rnle,  that  the  assignee  succeeds   Jiffect  rf  trwM^ 
in  the  pUce  of  the  mortgagee,  and  may  exercise  the  rights  which  are  made  fer. 
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Andaangnment 
b€  nift  eohuf" 
ably  made, 

1966} 

Mortgugor  not 
howvd  oy  aC' 
tmaU  between 
mortgagee  and 
auignee^  if  no 
party  to  tranM- 
fer  (P). 


Aeeignee  t^ 
mortgage  takee 
subject  to  aC' 
eovmt  between 
original  par' 
ties  (ju). 

[967] 


money,  really  paid  bj  the  assignee^  that  was  dae  to  the  mort- 
gagee^ shall  be  considered  principal,  and  that  the  assignee  shall 
have  interest  upon  the  interest  then  due,  and  paid  by  him,  as 
well  as  vpon  the  principal  originally  lent. 

But  it  is  otherwise  (jp),  if  the  assignee  hath  not  paid  the 
money^  and  the  assignment  be  only  colourable,  in  order  to  load 
the  mortgagor  with  compound  interest. 

The  account  between  the  mortgagee  and  assignee  will  not 
conclude  the  mortgagor,  where  the  latter  is  not  party  or  privy 
to  the  assignment  (j').  Thus  where  (r),  upon  the  assignment 
of  a  mortgage,  the  debt  was  stated  between  the  assignee,  the 
mortgagee,  and  some  of  the  co-heirs  that  were  looked  upon 
to  have  a  right  to  the  redemption ;  it  was  insisted,  that  this 
ought  to  conclude  the  plaintiff,  who  claimed  as  devisee  under 
the  will  of  the  mortgagor,  as  a  stated  account :  but  he  being 
no  party  thereto/  that  was  over- ruled  by  the  court, 

Another  case  {s),  illustrative  of  the  practice  as  to  the  in- 
conclusiveness  of  the  account  between  the  mortgagee  and 
assignee  of  the  mortgage,  occurred  lately.  The  substance  of 
the  case  was  stated  in  the  judgment  which  was  given  by  Lord 
Loughborough,  Chancellor,  with  which  I  have  been  favoured. 
His  Lordship  said,  ^*  the  question  was,  whether  the  assignee 
of  a  mortgage  had  a  right  to  be  paid  according  to  the  sum 
appearing  due  on  that  mortgage,  whatever  might  have  been  the 
state  of  accounts  between  the  mortgagor  and  mortgagee.  The 
circumstances  of  the  case  had  nothing  in  them  so  particular  as 
to  vary  the  general  question.     M.  had  created  a  mortgage  on 


<  p)  1  Ch.  Ca.  68.  1  Eq.  Ca.  Abr. 
3J9,  pi.  1. 

(9)  Vide  supra,  202,  4,  [and  the 
notes  there,  p.  152  to  154,  of  this 
edition,  and  infra j  1034. — £{/.] 

(r)  Earl  of  Macclesfield  v.  Fittoiif 
1  Vern.  166,  infra,  974.  1  Ch.  Ca.  68. 


(s)  Matthews  v.  IValwynf  Shep.  and 
Co.  Lincoln*8-lDn  Hall,  Ang.  6tfa, 
1798.  r.S.  C.4Ves.  118,  and  antea, 
154,  of  this  edition.— Ed.] 

(ss)  [S.  L.  Chambers  v.  GoUwrn, 
9  Ves.  264.— £d.] 


Law  in  tent 
confirmed. 


over  to  him  in  thp  same  manner  as  the  mortgagee  might  have  done  himself 
before  the  asjignment  was  eitecnted.  It  was  so  in  the  civil  law ;  see 
1  Domat.  37f  j  but  with  reference  to  the  case  in  the  text  it  should  be 
remembered,  that  without  the  concurrence  of  the  morti;agor  an  arrear  of 
interest  cannot  be  converted  into  principal,  and  therefore,  that  in  all  in- 
stances of  transfer  it  is  desirable  (tliough  not  absolutely  necessary)  to  make 
the  mortgagor  a  party  if  his  consent  can  be  procured. 

(P)  In  a  recent  case.  Lord  Eldon  said,  it  was  settled  that  if  an  assign- 
ment of  a  mortgage  is  taken  witliout  the  intervention  of  the  mortgagor, 
whatever  the  assignee  pays,  he  can  claim  nothing  under  the  assignment  but 
what  is  actually  due  between  the  mortgagor  and  mortgagee ;  and  his  Lord- 
ship thought  that  rightly  settled.  He  added,  that  he  should  not  have  made 
this  remark,  but  that  he  knew  Lord  Kenyon  entertained  a  doubt  of  Lord 
Rosslyn's  decision  in  the  above  case  of  Matthews  v.  Walwyn,  Set  Cham" 
hers  V.  Goldwin,  9  Ves.  264. 
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his  estete,  on  which  S*  had  advanced  8ome  money  as  being  hif  Mailhtvi  r. 

attorney.    The  parpose  of  creating  that  mortgage  was,  that  ^^"If^* 

money  might  be  raised  for  the  use  of  M.     The  sum  that  was 

actually  paid  by  S.  to  M.  did  not  go  to  the  whole  extent  of  it, 

because  by  subsequent  dealings,  that  sum  which  was  actually 

paid  by  S.  to  M.  was  in  fact  reduced.    S.  ought  not  to  have 

made  any  use  of  that  mortgage,  but  to  have  raised  money  on 

it  for  the  use  of  M.    But  S.  thought  fit  to  make  an  assignment 

of  this  mortgage,  and  the  assignees  of  the  mortgage  claimed 

to  hold  it  to  the  fuQ  extent  of  the  sum  appearing  due  on  the 

face  of  the  mortgage  deed.*      When  this  case  was  agitated 

before  his  Lordship,  a  case  was  referred  to,  in  which  it  was 

siqypoeed  my  Lord  Thurlow  had  entertained,  not  decided,  but 

it  was  intimated  that  he  entertained  an  idea,  that  if  a  mortgagor 

had  permitted  the  motiffige  deeds,  without  any  indonemeat,      [  968  ] 

to  be  in  die  poaaeasioo  of  tbe  martptgee,  an  assignee  taking 

nnder  tfaat  mortgagee,  might  have  a  r^t  to  hold  tbe  mortgage 

to  the  vMe  extent  of  the  sum  appearing  doe  on  it  against  tbe 

mortgagor.    It  was  also  stated,  that  10  practice  it  was  sop* 

posed  that  pcnoos  dealing  io  socfa  securities  were  bound  to 

Inow  the  oior^^or,  tboogb  tiai  io  some  eases  migbt  be  difi* 

colt;  and  tint  the  aas^nee  of  a  mortage  was  bound  to  settle 

MiuoHlij  as  the  persoo  would  have  been  from  whom  be  took 

theiMi^OOMt 

^  1  ihnog^t  it  ■aitrriil  to  get  socfa  ioformatioo,  as  one  cao^  dm^mmmi  4 
in  ionoiiM  ■  of  ibis  kind,  with  reqwct  Io  the  practice;  and  I  ^Z^ifmtk 
beEcve  dw  gcocsal  scaok  b  ifais,  dut  pcisoos  oMist  ceovtfsaot  mfi%n^» 

kH  that  itiaesticaselyodk.aodveiynsfa,'"^^'^'' 


^  %.im  AfUr 


lac  fiAijsuS  i»  ke  ^  jft  fori  W  ^'/u.  ^m  w^m  fm 

e  Ave  iir  fimr'naL  maA  Msnxrv^.  tns  Vwftfref  ik 

uf  tk(  niiig-ii—iir  wu  'fte  CM  fif  Kyri^  h'm, 

M  *9^pu  \ntm  m  ■  m^At  ^  vTsar  -svaaui^-f  'Oiii»  ^KUv:^vi%.  "toe 
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jmcMm  ▼•      «nd  ft  veij  indiffmnt  seeuritj,  to  take  as  awgDmimt  of  m 
'*'^'**  mortgige  vilhoiit  die  priviiy  of  the  mor^gagoi^  from  wliom  lie 

aiq;bt  learn  the  sum  really  due  ob  it  la  ffct  die  assigiuaents 
of  mortgages  are  sometimes  made  withoot  catting  on  die  Bwrt- 
gagor,  but  in  these  cases  the  assignments  are  taken  as  die  best 
security  a  man  can  get  for  a  debt  not  teiy  well  spcuredy  or  in 
[  969  ]  the  course  of  transactions  for  nusing  money  on  such  slender 
securities  as  thqr  can  find  it.  But  I  understand,  among  con- 
iFeyanoersy  no  g^tleman  of  established  practice  would  recom- 
mend to  take  as  a  dde,  and  as  a  gjcmd  title,  dm  assignment  of 
a  mortgage,  without  making  the  mortgi^ior  a  party  pitrjr  to 
that  assignment,  and  without  being  $ati^d  from  him  of  the 
money  that  is  really  due  on  the  mortgage  (b).  With  respect 
to  a  case  that  was  quoted,  1  bdiere,  from  the  drcumstances, 
of  the  first  order,  there  mq^t  be  some  doubt  expressed  at  the 
time  on  the  point.  The  name  of  tbe  case  to  friiich  I  allude 
Imim  T.  IS  Lunn  and  others,  amignees  of  Lodge,  a  bankrupt,  ▼.  Si. 

gi.Mm.  JoAn,  and  some  other  parties.    L.  granted  a  nsoitgage  to  P., 

who  made  an  assignment  of  it  U>  St.  John,  for  a  som  less  in 
feet  than  the  money  appearing  to  be  due  on  the  mortgage; 
Tbe  case  as  stated  was  this.     L.  made  a  mortage  to  P.  for 
SOOO/.    P.  being  indebted  to  St.  John  in  the  sum  of  1  lOOl. 
assigned  the  mortgage  to  him  by  an  indorsement,  stamped  and 
signed,  but  not  sealed,  as  a  further  security  for  the  repayment 
of  tbe  principal  sum  of  WOOL    Afterwards  L.  and  P.  both 
became  bankrupts,  and  L/s  assignees  filed  a  bill  to  open  tbe 
accpunt  alleging  error,  and  insisting  that  nothing  was  due.     It 
[  970  ]     was  objected  that  the  phuntiffii  must  redeem  St.  John,  who  had 
nothing  to  do  with  the  accounts  between  L.  and  P.,  but  was  a 
fair  assignee  without  notice  of  any  transactions  or  accounts  be- 
tween Im  and  P.    The  Chancellor  (Lord  Tburiow)  referred 
the  account  to  the  Master,  and  gave  him  special  directions  to 
say  what  was  due  at  the  time  of  the  mortgage,  and  also  what 
was  due  on  that  mortage  at  the  time  of  the  assignment,  and 
what  remained  doe  on  it ;  siBving  the  pobt,  how  fer  St.  John 
shpuld  be  affected,  till  after,  the  Master  made  that  special  re* 
port.    It  came  on  afterwards,  on  the  Master's  report,  before 


(R)  BjBt  if  the  concnrrenee  of  the  mortgsgor  cannot  be  obtainefl,  it  is 
highly  escential  to  take  from  the  asortgagee  a  covenant  that  the  money  al- 
kged  to  be  owing  is  really  due,  and  to  give  notice  of  the  asMgnment  to  tiie 
mortgagor  with  as  little  delay  ai  poasible ;  nevertheless,  it  is  fit  to  apprise 
the  student  that  sudi  notice  is  not  essential  to  the  validity  of  tbe  transfer. 
PeltU  V.  Elkuy  9  Yes.  563. 


L 


OF  MOHSY   LENT   OM   MORTQA6B,  &C.  907 

the  Lords  Commmioaers^  and  tJie  Muter  haviog  reported  that  Mtutkews  v. 
P;  was  indebted  to  I^  in  the  sum  of  7000/.,  die  order  that  was     '^^^ 
Made  by  the  oourt  declared,  that  the  assignsieiit  dated,  8cc. 
imdc  bj  P.  to  St  John,  in'as  to  be  deemed  null  and  void 
against  the  esteCe  of  L»  the  bankiupt ;  that  the  assignment  was 
to  be  delivered  up  to  the  assignees  of  L.  to  be  cancelled ;  diat 
St.  John  also  waa  to  deliver  up  to  the  plaintiffs  all  deeds,  pa- 
pers, and  writings,  that  came  to  their  hands,  or  were  within 
th^  power  rebtisg  to  the  estate ;  and  that  St,  John  should 
re-convey  to  the  plainXiff,  the  assignees  of  L.    Therefore  the 
final  result  of  that  case  was,  that  nothing  was  due  on  the  ori* 
gmal  mortage,  and  that  the  two  assignees  'of  that  mortgage 
look  no  benefit  from  it.    The  account  was  setded  on  the  foot     [  971  ] 
of  the  original  mortgage,  and  the  estate  was  ire-conveyed.    So 
far  the  determination  of  this  case  is  a  direct  authority  for  M. 

**  The  cases  that  have  been  decided,,  and  long  decided  too,  Mwigttgttmd 
bear  very  much  on  this  case.  In  Vernon,  and  the  Precedents  ^.^^Si^,^ 
in  Chancery,  the  case  is  now  perfectly  setded,  that,  as  between  mmigugwr^  fdd 
mortgagee,  and  any  person  chuming  under  him,  without  the  ZttUttee^ma* 
privity  of  the  mortgagor,  you  cannot  (s)  setde  die  accounts,  wrtwmint^i 
Yet  if  the  mortgagee  has  been  in  possession,  and  the  assignee 
has  been  in  possession,  the  assignee  is  bound  to  setde  the  ac- 
count of  rents  and  profits  with  the  mortgagee. 

<«  On  considering  a  litde  the  general  principle  on  which  this 
court  acts,  with  rq;ard  to  mortgages,  I  do  not  feel  any  diffi- 
cult in  deciding  this  point.  It  is  true,,  a  mortage  may  be 
considered  as  the  conveyance  of  a  legal  term ;  but  then  it  must 
be  apparent  on  the  face  of  the  ude,  that  it  is  not  an  absolute 
conveyance  of  a  term,  but  the  conveyance  of  a  term,  or  of  the 
inheritance  of  the  estate,  as  a  security  for  a  debt ;  and  that  the 
real  transaction  is  an  assignment  for  a  debt  from  A.  to  B.,  that 
debt  being  collaterally  secured  by  a  charge  on  the  real  estate.  [  972  ] 
On  this  principle,  therefore,  it  is  obvious,  if  an  action  was 
brought  on  the  bond,  in  the  name  of  the  mortgagee,  the  mort- 
gagor would  pay  no  more  than  the  sum  found  due  on  the  bond  ; 
or  in  covenant,  brought  in  the  name  of  the  covenantee,  the 
accounts  must  be  settled  in  that  action,  according  to  the  amount 
of  the  principal  money  and  interest.  There  seems  to  be  no 
reas^  in  this  court,  why  the  condition  of  the  assignee  of  a 


(S)  ''  Add  to  what  is  dne,  settle  the  account,  or  tnra  interest  into  prin- 
cipai"^per  Mr.  Ye8ey*8  report  of  this  case,  4  Vol.  128. 
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of  debt  (t). 
[973] 


mortgage  shodld  be  better  than  it  is  at  law^  to  recover  that^ 
vhich  was  transferred  to  him  by  the  a8B]gnmeut(/). 
Principal  object      The  principle  first  laid  down  by  Lord  Lougbboroagh,  in  the 
tji  transfer  of  ^^se  of  MatthewB  V.  Shepheard,  that  the  real  transaction  in  the 

mortgageshould  -         -  i  -  ^     c 

be  assignment    transfer  of  a  mortgage  amounts  merely  to  an  assignment  ot  a 

debt,  collaterally  secured  by  a  charge  on  the  real  estate,  being  ad- 

mittedy  the  conclusion  his  Lordship  dr^w,  on  general  reasoning, 

will  be  found  to  follow,  as  a  necessary  consequence,  in  a  court  of 

equity ;  for,  taking  the  mortgage  as  a  debt,  if  it  be  not  on  a 

negotiable  contract,  it  is  merely  a  chose  in  action,  for  which 

the  assignee  has  no  remedy  at  law,  or  right  to  sue  in  his  own 

name,  and  has  only  an  equitable  remedy,  which  fails  when  the 

debtor  has  a  legal  discharge,  as  a  release  upon  payment  of  the' 

money,  or  any  part  qf  it. 

ffheiherruleas      But  if  the  debt  were  on  a  negotiable   security,  as  a  bill  of 

piiat^'vhere^^'  exchange  collaterally  secured  by  a  mortgage,  and  the  mortgagee, 

there  is  negoti-  after  payment  of  a  part  of  it  by  the  mortgagor,  actually  nego- 

tccwiiy,  tiated  the  note  for  the  value,  the  indorsee  or  assignee  would, 

it  seems,  in  all  events,  be  entitled  to  have  his  money  from  the 
mortgagor,  on  liquidating  the  account,  although  he  had  paid  it 
before ;  because  the  indorsee  or  assignee  has  a  legal  right  to  the 
note,  and  a  legal  remedy  at  law,  which  a  court  of  equity  ought 
not  to  take  away  from  him,  but  to  allow  him  the  benefit  of  on 
the  account. 
And  here(x)  we  must  particularly  remark,  thai  seneraliu  an 

Jnterett  cannot         .  •        •  i     .     •  •   .         .  .   i^  j 

b€  turned  into  assignment,  to  give  title  to  interest  on  interest,  must  be  made 
principal,  with-  y^  jt[j  jjjg  concurrence  of  the  mortgagor ;  for  where  it  is  assigned 


[974] 


(0  Note,  The  Lord  Chancellor, 
after  delivering  his  judgment  in  this 
case,  said,  ^'  I  was  referred  by  a 
note  to  a  book,  which  I  am  not  ac- 
qnainted  with,  nor  am  I  acqnainted 
with  its  character,  Powell  on  Mort- 
gages. It  is  said,  tliat  jn  paj^e  223 
and  277,  he  treats  tliis  point  as 
clear,"    Mr.  Solicitor- General  said, 

Mr.  Powell  is  a  gentleman  of  con- 


«< 


siderable  practice."  The  author 
thinks  it  necessary  to  insert  this 
note,  the  observation  having  been 
grossly  misrepresented,  in  stating 
this  case,  in  several  daily  papers. 

(x)  AshMurst  v.  JqmeSf  3  Atk. 
271.  [S.  L.  QuarreU  v.  Beckford^ 
1  Madd.  Rep.  282,  et  vide  an  essen- 
tial qualification,  postea,  1007.«- 
Ed.] 


Utility  of  noie       C^)  At  law,  the  mortgage  debt  being  a  chose  in  action,  is  not,  in  general, 
of  hand  accom*  «5s*pnable.    A  power  of  attorney,  therefore,  must  be  given  by  the  mort- 


meut,  such  as  a  bill  of  exchange,  the  legal  interest  will  pass  by  indorie- 
ment,  and  this  has  induced  tlie  learned  author,  in  the  next  paragragh  of  the 
text,  to  suggest,  whether,  in  such  a  case,  the  rule  as  to  the  mortgagee's 
liability  would  apply ;  for  that  the  assignee  or  indorsee  has  a  legal  right 
in  the  debt  aud  a  legal  remedy  at  law,  which  equity  would  not  take 
from  him.  Hence  the  utility  of  a  note  of  baud  as  a  collateral  security  to  a 
mortgage. 
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irithout  hU  assent,  the  assignee  must  takQ  it  onlif  upon  the  out  mortgagot^t 
same  terms  with  the  assignor.  coraen  {v). 

Thus(^),  vvhere  the  bifl  was  to  have  the  redemption  of  a 
mortgage  of  the  manors  of  B.  and  S.,  in  the  county  of  C«, 
which  mortgage  had  been  assigned  to  F.,  one  point  was,  whe- 
ther^ there  being  great  arrears  due  at  the  time  of  the  assign- 
ment, which  were  paid  by  F.,  the  money  paid  for  interest,  then 
in  arrear,  should  be  reckoned  principal  as  to  him,  and  carry 
interest  with  it  ?  And  it  was  insisted  for  the  mortgagor,  that 
interest  was  never  made  principal,  in  such  case,  unless  the 
mortgagor  had  joined  in  the  assignment;  and  tlie  case  of  Porter 
y.  Hubbart  (2)  was  cited,  where,  in  a  like  case,  it  was  decreed 
that  interest  should  be  reckoned  principal ;  but  the  decree  was 
reversed  in  the  House  of  Lords ;  because-  the  executor  of  the  [  975  ] 
mortgagor  was  no  party.     But  the  Lord  Keeper  said,  that  pre- 


(y)  Earl  <ff  Maccles/Uld  v.  Fitton,         (z)  8  Ch.  Rep.  86.  5.  C.  S  ib.  78, 
~  em.  168,  sopiti,  966.  [and  Xels.  150.— £<<.] 


(U  )  So  iD  the  civil  law,  nuUomodo  usura  usurarum  k  debitoribns  extgau"    Tnterett  on  in- 
r  [thit  rule  was  conseqaently  confined  to  the  debtor  himself,  and  did  not   tereot  not  td- 
extend  to  the  case  where  a  third  person  paid  for  a  debtor  interest  to  his  lotooi  6y  Ronum 
creditor],   et  zeterihus  qiUdem  Ugibuo  conotitutum  fueraty   ted  non  perfec-   law,  except, 
tisoinU  ctaUum.      Si  enim  usuraa  in  sortan  redigere  Juerat  eoneetsum,  et  when, 
tolius    snmnue  usnras  stipnlari;   qms  differentia   erat    debitoribue  d  tfuibus 
reverd  usurarum  usuree  exigebanlur?    Hoc  certi  erat  non  rebus,  sed  verbis 
tantummodo  legem  ponere.     Quapropter  hoe  apertissima  lege  definimus,  md- 
Umodo  Ueere  euiquam  usuras  prmteriti  temporis  velfuturi  in  sortem  redigere^ 
€t  earum   iierum  usuras  siipulari.    Sed  etsi   hoc  fuerU  subsecutumy  usuras 
quidem   semper   usuras  vutnere,    et   nuttum   usurarum   aUarum  incrementuM 
sentire:    sorti   autem  antiqute  tantummodd  incrementum  usurarum  aecedere. 
Cod.  de  usnr.  lib.  iv.  tit.  39.  28.    Bot  according  to  the  same  law  the  rule 
thos    prohibiting  the  taking    of  interest    on   interest  did  not  huider  a 
minor  from  exacting  lawfully  from  his  tutor  or  gnardian,  not  only  in- 
terest for  the  sums  arising  from  the  interest  which  the  minor's  debtors  had 
paid  to  the  guardian,  but  also  interest  on  interest  of  sums  which  the  said 
gaardian  might  owe  upon  his  own  account  to  his  pnpU.    See'lDomat. 
C.  L..  422. 

By  the  law  of  England,  componnd  intefest  is  not  an  unlawful  thing  in   Compound  ta- 
itself,  and  in  some  particular  trades  it  is  allowed,  per  Lord  Com.  Wilson,   terest  not  un- 
in  Morgan  v.  Mather,  2  Ves.  jun.  21  \  but  Lord  Cora.  Eyre  particularly  de-   lau^  in  Eng^ 
sired  it  to  be  observed,  that  the  court  was  not  to  be  understood  to  have    land,  but  dis- 
laid  down  any  thing  upon  the  subject  of  interest  that  had  relation  to  mort-   allowed  in  re- 
gages,  ib,;  et  vide  infra,  latter  end  of  note  to  p.  991.    Lord  Thurlow's   gard  to  mort* 
opioion  was  in  favour  of  interest  on  interest ;  because  he  did  not  see  any  gages. 
reason,  if  a  man  did  not  pay  interest  when  he  ought,  why  he  should  not  pay 
interest  for  that  also.    But  Lord  Thurlow  said,  he  fonnd'the  court  in  a  con- 
stant habit  of  thinking  to  the  contrary;  and  therefore  he  was  obliged  to 
bend  to  authority.    hVaringy.  Cunliffe,  1  Ves.  jun.  99.    His  Lordship  ex» 
pressed  the  same  opinion  in  Champion  Ex  parte,  3  Bro.  C.  C.  439. 

In  Conway  v.  Shrimpton,  21  Vin.  Abr.  511,  (S.  C.  antea,  p.  384,  of  this   Agreement  by 
edition,  text,  on  other  points)  an  eooity  of  redemption  was  conveyed  to  A/  trustee  to  turn 
in  trust  for  payment  of  debts,  and  the  surplus  to  B. ;  A.  agreed  with  the   tn<grest  *"J*J 
mortgagee  to  turn  interest  into  principal :  this  agreement  of  the  trustee  principal,  dmo* 
was  held  binding  on  B.  though  he  was  no  party  to  it.  i^g  <^  cestui 

*  *  *^  ''  fue  trust. 
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cedent  could  not  weigh  much   with  him,  he  was  of  counsel 
therein,  and  it  was  hard  in  all  its  circumstances.    For  althou^ 
he  thought  it  reasonable,  that  the  interest  paid  upon  the  assign- 
tnent  should  be  reckoned  principal,  yet  he  would  not  now  make 
a  new  precedent.    However,  his  Lordship  directed  the  de- 
fendant's counsd  to  search  for  precedents,  and  said,  that  if  they 
coold  find  anyone,  he  would  follow  it  in  this  case;  but  no 
such  precedent  could  be  found. 
Ifmr  MtgoMMH       This  rule  admits  of  distinctions  in  particular 'circumstances. 
broMeJnwUk'    Thus  (a),  where  creditors  procure  a  decree  for  sale  of  an  estate 
<w<  their  can-    before  a  Master,  and  one,  by  consent  of  all  parties  entitled  to 
wkUh  tie^wUl  the  estate  (being  confirmed  the  best  bidder  by  authority  of  the 
^'^Ht^Sv^^l  court,  all  the  incumbrancers  agreeing  he  shall  be  purchaser) 
firnwngmU^Q    takes  an  assigiunent  of  all  incumbrances ;  in  this  case  he  wilT 
^^76'  1     ^  ^  creditor  of  the  mortgagor  for  the  whole  sum,  as  well  what 

he  paid  for  interest  due,  as  for  principal,  together  with  interest 
upon  the  interest,  their  consent  being  the  same  thing,  as  if  they 
had  been  made  parties  to  the  assignment. 
Formerly  uad  It  is  said,  that  in  Hilary  vacation,  a  little  before  Easter 
SjLdwti-  Term,  in  the  26th  and  27th  Car.  2(i),  the  Lord  Keeper  de- 
tereaififwwn'  dared  it  should  be  the  rule  that  a  mortgagee,  on  his  mortgage 
/eUe4.         '    heing  forfeited,  should  have  interest  for  his  interest. 

Tbus(c),  where  a,  mortgage  was  made  in  June,  l67B,  for 
450/.  principal  money,  payable  at  the  end  ot  five  years,  and 
interest  in  the  mean  time  half-yearly ;  and,  about  two  months 
before  the  five  years  were  expired,  the  mortgagee  (no  interest 
having  been  paid)  assigned  the  mortgage  to  the  defendant  in 
consideration  of  560/.  being  so  much  due  for  principal  and  in- 
terest ;  the  question  was,  whether  the  interest  then  due  should 
carry  interest  ?     It  was  objected,  that  the  mortgagee  ought  not 
to  have  assigned  until  the  five  years  were  expired  (cc)^  $ed  mon 
[  977  3     allocatur,  for  the  mortgage  was  forfeited  long  before,  by  non- 
payment of  the  interest ;  and  die  560/.  was  decreed  to  be  paid^ 
with  interest,  from  the  time  of  the  assignment. 
ThiiTMliioom        But  this  rule,  if  ever  made,  seems  to  have  been  laid  aside 
nownuerestnot  ^^^^  afterwards;  for,  where  G.  {d)  in  1641,  made  a  mortgage 
nOewed  m  cf.    iq  {^  Qf  lands,  worth  about  30/.  per  annum,  to  C.  to  secure 

(a)  Aekenkuni  t.  J«aM#,   5  Atk.         (cc)  [As  to  thU,  see  aatea,  p.  97t, 

S71,  supra,  974.  of  tbis  edition.— £tf.] 

(m)  [S.  L.  infra,  978-9  and  1007.         (if)  Prnter  v.  Coimr,   Pre.  Ch« 

*-£<!.]  116.  TriB.  1700,  [et  vide  S.  L.  antea, 

(^)  1  Ch.  Ca.  S58.  S91,  of  this  edit  n.  (P),  and  postea, 

(e)  Gladwum  v.  Hemihrnem.  t  Vera.  99«.-'£d.] 
135.  Hil.  1690. 
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900/.;  in  1652  the  mon^igee  took  possession,  and  in  l660  rmn,ik»figkm 
devised  the  lands  to  A.;  in  1660  (wbich  was  five  years  after  ikgnoiufy). 
the  rale  above-mentioned  is  said  to  bave  been  made)  the  devisee 
broaght  a  bill  to  foreolose.  Tbe  wife  of  die  mortgagor  had 
recovered  a  third  part,  as  dower,  against  tbe  mortgagee,  ao 
that  tbe  profits  did  not  answer  tbe  interest  of  the  money,  wbiok 
was  then  8  per  eemi.  and  tb«re  had  been  infancies  on  ibe  plain- 
tiff's part  for  several  years.  The  Master  of  tbe  Rolls  decreed 
the  plaintiff  to  redeem,  and  pay  8  per  cent,  cnfy,  that  being 
then  legal  interest ;  and  said,  that  though  ^e  profits  were  not 
safficient  to  answer  tbe  interest,  yet  the  arrears  could  not  carry 
intepsst,  although  Ae  costs  and  chaiges  muKt  (dd). 

A  Master's  report  (e),  computing  interest,  makes  that  inte*  MiretfrneiU 
rest  principal,  and  to  carry  interest;  for  a  report  is  as  the  judg-  ^E^SI^Mwt 
meat  of  tbe  co«irt,  and  appoints  a  day  for  the  payment,  carry-  ^ompMtgv^ 
ingon  interest  to  that  day;  and  tbe  parties  disobedience  to  the  ^  r  979  1 
court,  in  not  complj^ng  widi  tbe  tee  of* payment,  ought  to' 
subject  him  to  mterest  (x). 

(tf)r8.L.astoc<MtsearryiBciB-     S.  C.  Pre.  Gh.  500.   f  Eq.  €••  Abr. 
tcrest,  infra,  99S<— *£iij  550. 9.  Craue  v.  HwUtr,  S  Yet.  Jan. 

(e)  Boom  T.  Clerk,  1  P.  Wms.  478.      159. 


(V)  80  iBlerest  will  not  be  allowed  mi  arrears  of  maintrnianee.  MMtk 
V.  auuiih,  14  Yes.  516.  At  to  cotti,  tee  pottea,  p.  1068,  in  tbe  text  anil 
nttot. 

(W)  8.  L.  Grcraly  T.  Ham,  Mra,  toor,  <iiiiiel«.    AJadgaaatat  bur  wiU  JuigmmUut 
ba?e  the  tame  effect  in  eoavcrtiog  interett  into  principal,  at  a  Master*t  report  law  tttrtu  bi- 
compatiag  interest  in  equity,    llint,  where  npon  tiie  affimiance  in  error,  in  urggtUdofrin* 
the  Bicbeqoar  Cbamber,  of  a  jadgmcat  in  an  aetion  on  a  prontittory  iioCei«  ciptL 
aad  abo  on  «  tpecial  agreement  made  by  the  defendant  to  replace  ttock  in 
the  fnndt,  which  had  been  lent  him,  and  in  the  mean  time  to  pay  half- 
yearly  tuns  eqnal  to  the  divldeadt,  at  tbe^  aocmed,  tbe  Terdi et  e^anpritiag 
JDterett  on  tiie  note,  and  dividendt  on  tne  ttoek,  np  to  the  time  of  the 
▼crdiet,  and  it  was  moved  for  interett  (not  for.  farther  divldendt)  on  all  tba 
capital  tnou  recovered,  up  to  the  time  of  the  affirmance,  tbe  motion  was 
aOowed.  ilwy^r  v.  Garry,  7  Taunt  14.   Bat  it  tbould  alto  be  remarked,  that 
the  ConK  of  Excheqoer  Chamber  doet  not  in  tbe  ordinary  exercite  ef  its 
diteretloa,  give  interett  npon  the  evidence  of  affidavitt,  but  only  on  that 
which  appean  on  the  record  to  bear  interett    Awm,  ib.  S44. 

(X)  80  in  Perkmu  v.  BuyntoH,  t  Bro.  C.  C.  574,  it  wat  agreed,  by  the  Intereai  dUw- 
coantel  on  both  tklci,  and  by  Mr,  Bickent  tbe  Register,  that  when  snbte-  ed  on  tMU 
f  aent  interett  it  directed  to  be  computed,  it  it  the  coune  of  tbe  court,  in  turn  reported 
the  cate  of  a  mortgage,  to  compute  tnch  interett  on  tbe  principal  and  interett  due  em  meet* 
reported  doe ;  but  tai  caset  of  bondt  or  legadet,  to  compute  it  on  the  pria-  gagct»  ooaira 
eipal  only.   The  ground  of  thit  practice  of  allowing  faitereet  on  tbe  wboleeom  en  he/nde  mi 
computed  due,  it  that  the  par^  comet  for  the  favour  of  the  court :  he  is  legeeiee. 
erdcred  to  pay  a  given  tum  on  a  certain  day,  and  if  he  doet  not  he  is  put 
ander  tcnnt  of  paying  what  will  indemnify  the  other  party  completely. 
Bat  thit,  at  before  OMcrved,  it  not  the  conrte  of  the  court  in  reference  to 
a  bond ;  and,  therefore,  where  the  Master  of  the  Rollt  had  allowed  interest 
OB  the  whole  tom  found  doe  for  principal  and  hiterett  on  a  bond,  the  Lord 
Chancellor  in  a  recent  cate  corrects  the  mitteke,  which  he  taid  wat  not 
probably  brought  under  the  contideiation  of  the  Matter  of  the  Hollt. 
iWmrr  v.  TumeTf  1  Jac.  &  Walk.  47. 
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FroMid  report      But  the  report  (^^  must  be  confinned;  for,  where  A.  the 

cenfirmedf     |]efei]daDt>  iiisisted  that  800/.  was  owing  to  him,  and,  upon  the 

Master's  report,  only  180/.  appeared  due;  the  court  ordered 

interest  for  that  sum,  from  the  time  of  confirming  tlie  report 

absolute,  and  not  before :  because,  untii  then,  it  was  not  any 

liquidated  sum. 

mut  eaaie  be         Where  creditors  are  decreed  to  be  paid  according  to  their 

mUiMum-        priority,  if  the  estate  is  deficient,  the  principal  only  shall  bear 

brme€9.  interest  after  the  confirmation  of  the  report  (g)  (y). 

ItUereti  not  td^       And  although  th^  report  be  confirmed,  yet,  if  the  suit  be 

hUereJ  ra?    ^^^  ^  ^^'®»  *°^  ^^^  ^^  foreclose,  interest  shall  not  carry  inte- 
9f^M  ioU      rest,  if  there  be  other  mortgagees,  and  bond  creditors,  parties 

morigageei  or     thereto. 

^  97oT  Th«>«(*)»  ^^^^  *«  plaindff,  a  mortgagee,  brought  a  bill, 
''  ''in  conjunction  with  several  bond  creditors,  against  the  heir  at 

law  of  the  mor^agor,  for  a  sale  of  the  mortgaged  premises, 
and  had  a  decree  accordingly,  with  a  direction  to  pay  the  mort- 
gagee his  principal  and  interest,  in  the  first  place  the  Master 
made  a  report  of  a  stated  sum  due,  which  was  confirmed ;  the 
mortgagee  then  moved,  that  the  Master  might  compute  subse- 
quent interest  and  costs  upon  the  sum  reported  due.  There 
was  not  near  enough  arising  from  the  sale,  to  pay  the  second 

BUI  prmfjmg     mortffagee  and  the  bond  creditors.    The  rest  of  the  creditors 

MZf ,  njid  biU  of  ^ 

foreeleiure,  dUn  and  the  mortgagor  opposed  this  motion,  and  endeavoured  to 
**'''"•****'•  shew  a  difference  between  the  present  bill  and  a  bill  of  fore- 
closure, insisting,  that,  in  the  latter,  the  court  directs  the  Master 
to  allow  subsequent  interest  upon  the  sum  reported  due,  because 
it  is  a  compensation  to  the  mortgagee  for  being  kept  out  of  his 
money,  by  the  court's  allowing  time  to  the  mortgagor  to  re- 
deem ;  but  that  here  a  sale  was  directed  in  the  first  instance, 
and  the  interest  of  the  other  creditors  was  concerned ;  there- 
[  980  1  f^^®  2^  would  be  hard  to  give  interest  upon  interest  in  favour  of 
one  creditor  to  the  prejudice  of  the  rest.  And  the  Lord  Chan- 
cellor allowed  the  distinction,  saying,  that  it  would  be  rather 

(/)  1  P.  Wms.  453.  480.    KeUy  v.         (g)  Neal  v.  AHwney-Gentraly  Moi. 

Lord  BeUeWy  1  Bro.  P.  C.  f  OS,  ib.  J47.  Aoiley  v.  Powis,  i  Ves.  495,  [et 

566.  S  Ves.  Jan.  159.    Mos.  27.  At-  vide  infra,  980.»£d.] 
temey-General  v.  Brewer's  Co.  l  P.         (*)  ffatTM.T.ffiirru,dAtk.7ft. 
Wnis.  576.  465.  480.  S  £q.  Ca.  Abr. 
550. 


(Y)  The  general  rnle  is,  that  interest  will  be  allowed  on  the  consolidated 
mm,  though  part  of  it  be  in  respect  of  costs  {Bidcham  ▼.  Cross,  s  Ves.  471) 
from  the  time  the  report  is  confinned,  and  the  principal  will  carry  interest 
from  the  date  of  the  report  up  to  the  time  of  its  cootirmation.  Jacob 
T.  Sufolk,  Mosl.  sr  ',  et  Tide  preceding  note. 
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too  much  to  give  such  an  advantage  to  the  mortgagee  over  the 
rest  of  the  creditors,  especially  as  the  mortgage  carried  5  per 
cent,  and  proposed  to  the  counsel/  that,  from  the  time  of  the 
Master's  report  being  confirmed,  it  should  carry  only  4  per 
cent,  in  v^hich  the  plaintiff  acquiesced. 

Where  the  court  enlarges  the  time  for  a  mortgagor  (t),  or  a  interest  on  in- 
subsequent  mortgagee,  that  is  a  favour,  for  they  would  other-  i^J|J[,e/orreI 
wise  be  foreclosed,  and  it  is  bat  just  and  reasonable  they  should  demptton  be  en- 
pay  for  it,  and  that  the  first  mortgagee  should  be   no  loser      ^ 
thereby ;  therefore,  if  on  a  bill  to  foreclose,  principal,  interest, 
and  costs,  are  lumped  into  one  sum  by  a  Master ;  if  the  mort-. 
gagor,  of  a  puisne  mortgagee,  pray  longer  time  to  redeem,  they 
always  pay  interest  for  the  whole  sum.         ^ 

It  seems,  in  general,  that  an  account  (though  before  a  Mas-  ^f^^^*^*  on  ac- 

...  \         o  count  against  . 

ter)  against  an  infant,  on  a  bill  to  foreclose,  shall  not  carry  ii^taa. 
interest  on  interest. 

■ 

So,  upon  a  bill  (A)  being  brought,  that  an  infant  might  re-  [  981  ] 
deem  a  mortgage,  or  be  foreclosed ;  upon  the  hearing  it  was 
decreed  to  an  account,  and  that  the  infiint  should  pay  what  was 
reported  due,  unless  he  shewed  cause  to  the  contrary  within 
six  months  after  he  became  of  age.  A  report  was  made,  and 
confirmed,  of  2600/.  due ;  and,  upon  a  subsequent  order  being 
made  to  compute  interest  from  the  report,  the  Lord  Keeper 
doubted  whether  interest  ought  to  be  allowed  for  Ihe  interest. 

And  I  should  apprehqnd  that,   in  such  case(/),   generally  ReoMontfornitt 
speaking,  interest  upon  interest  ought  not  to  be  allowed  against  tereston  in- 
ao  infant;  because  one  ground,  upon  which  the  court  turns  the  <<y«' ««ratiM* 
interest  into  principal,  is  by  way  of  inflicting  punishment  on  rally, 
the  mortgagor  for  non-performance  of  his  contract,  which  mo« 
tive  ought  not  to  operate  against  an  infant.     For  the  same  rea- 
son, on  which  the  court  indulges  him  with  the  privilege  of 
shewing  cause,  after  he  comes  of  age,  namely,  his  presumed 
incapacity  in  the  management  of  his  affairs,  which  discharges 
him  from  any  consequences  incurred  by,  or  penalty  inflicted       [  932  J 
on,  the  ground  of  negligence,  operates  equally  against  loading 
him  with  compound  interest  upon  an  account,  when  it  may  be 
presumed,  that  the  like  imbecility,  which  induces  the  court  to 
indulge  him  with  an  opportunity  of  shewing  cause*  agauist  a 
decree  of  foreclosure,  or  other  decree  charging  his  estate,  like- 
wise occasions  the  non-payment  of  the  interest  (m). 

(j)  Neal  V.  Attmrney-General,  Mos.  (0  I^itt.  sec.  402, 3,  4.  Ld.  Raym. 

t46»  247,  [et  vide  Bickham  y.  Cross,  25.  GUb.  Ten.  St. 

2  Ves.'47l,— £d.]  (m)  Et  vide  tbe  c«5e  of  Sir  Red- 

{k)  Bennet  v.  Edwards^    2  Yern.  mond  Everard  v.  EUz,  Aston,  2  Bro. 

392.  P;  C.  56.  12  Vin.  Abr.  113.  Ca.  47. 

VOL.  II.  Z  • 
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V  tVaM<  ^,  And  if  the  decree  were,  that,  on  non-payment  of  what  should 

^thU^Titrmger  ^  reported  due^  the  infant  should  be  foreclosed,  unless  cause 
««•*/«'»«*  «*-  were  shewn  to  the  contrary  within  six  months,  8cc.  the  case 
on  intirett.        would  be  Still  stronger  against  allowing  interest  upon  interest. 

First,  because,  by  such  decree,  the  mortgagee  has  the  penalty 
which  he  annexed  to  the  non-performance  of  the  contract  by 
the  mortgagor,  namely,  the  estate  discharged  from  the  condi- 
tion.    Secondly,   because  one  ground  upon  which  the  court 
turns  the  interest  into  principal,  is,  as  a  recompence  to  the 
mortgagee  for  the  delay  he  receives,  by  reason  of  the  indul- 
gence given  by  the  court  to  the  mortgagor,  in  allowing  time  for 
[  983  ]     redemption,  which  reason  does  not  apply  here ;  as,  in  the  case 
of  an  infant,  the  foreclosure  takes  place  immediately,  but  sub- 
'  ject  to  be  opened  within  six  months  after  he  attains  his  age,  if 
the  infant's  defence  be  mistaken,  or  there  be  any  irregularitj 
on  the  part  of  the  mortgagee. 
Bvi  if  infant         But  here  we  must  remark  an  exception  to  this  rule,  as  to 
foot^^  a^unt   inputs,  where  an  account  and  report  ar^  taken  and  made,  in 
wUi  bear  «-     ^  ^aulBe  where  an  infant  is  plaintiff";  for  there  the  sum  will 
'  bear  interest  from  the  foot  of  the  accoimt;  nothing  being  more 
certain,  or  established,  than  that  a  minor  is  bound  and  coo^ 
eluded  thereby,  unless  he  shew  fraud,  or  error  to  his  prejudice; 
for  it  would  be  not  only  inequitable,  but  unreasonable,  to  take 
from  such  defendant,  the  benefit  of  making  use  of  those  pro* 
ceedings,  which  he  is  forced  into  by  the  infant,  and  thereby  to 
subject  him   to  the  difiiculty  and  expence  of  taking  a  new 
account. 

Thus,  where  Thomas  Odell,  an  infant  (it),  to  whom  tfie 
equity  of  redemption  of  a  mortgage  for  years  descended  on  the 
death  of  his  father  (who  had  exhibited  his  bill,  in  the  Court  of 
[  984  ]  Exchequer  in  Ireland,  against  the  mcntgagee  and  his  assignee, 
to  redeem  the  premises,  and  for  an  account  of  the  money  dae 
on  the  mortgage)  filed  his  bill  of  revivor;  the  cause  was  heard, 
and  the  court  decreed,  that  it  should  be  referred  to  the  Remem- 
brancer to  state  and  settle  an  account,  who  made  his  report, 
that  1883/.  185.  was  due  for  principal  attd  interest,  which,  there 
being  no  objections  made,  or  exceptions  taken  thereto,  wts 
absolutely  confirmed.  And  the  cause  coming  on  for  ftrther 
hearing,  it  was  decreed,  that  upon  tlie  mortgagor's  paying  the 
Bum  of  1 883/.  1 85.  so  reported  due,  with  interest  for  the  same, 
from  the  time  of  the  report  being  confirmed  absolute,  the  pr^ 

(n)  Baddam  V.  Odelf,  an  infant,  and  FHzmaurice,  his  guardian,  4  Bro. 
P.C.  447.  ■  '  f  J  • 
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iniaes  ahould  be  le-conveyed.  and  all  bonds  and  8ecuriti^8  deli-  Badthm  t. 
vered  up. 

Afterwards,  Odell  Delecting  to  i>ay  the  money  reported  diue, 
or  any  intorest  for  the  same,  the  mortgagee,  who  had  likewise 
bad  a  suit  depending,  filed  an  amended  and  supplemental  bill, 
in  order  to  have  the  benefit  of  the  decree,  by  a  sale  or  absolute 
foreclosure;  and  therein,  in  regard  the  account  of  what  was 
due  on  the  said  mortgage  had  been  stated  in  the  former  cause, 
prayed  to  have  the  benefit  thereof,  and  that  the  account  should 
be  taken,  in  his  present  suit,  on  the  foot  of  the  report  or  decree 
made  in  the  former  suit. 

To  this  bill  Odell  put  in  his  answer,  and  thereby,  amongst  [  985  ] 
other  things,  admitted  thie  former  report,  decree,  and  proceed- 
ings ;  but  insisted  that,  apprehending  he  was  much  aggrieved  by 
thoae  proceedings,  he  chose  to  have  his  bill,  upon  which  the 
said  decrees  were  made,  dismissed  rather  than  submit  thereto. 
Afterwaids,  the  cause  came  on  to  be  heard,  when  the  court 
declared,  they  were  of  opinion  that  the  defendant,  the  minor, 
was  not  to  be  concluded  by  the  account  taken  in  the  said  former 
cauae,  but  that  the  plaintiff  was  entitled  to  an  account,  as 
between  mortgagor  and  mor^agee ;  and  therefore  decreed,  that 
it  sbould  be  referred  to  the  chief  Reoaembrancer,  or  his  deputy, 
to  audit  and  state  an  account,  between  the  plaintiff  and  de- 
fendant, on  the  foot  of  the  mortgages  and  securities  in  the 
pleadings  mentioned,  in  which  account  both  parties  were  to 
have  all  just  allowances. 

From  this  decree  the  mortgagee  appealed,  insisting,  that 
the  infant  ought  to  be  concluded  by  the  account  taken  in  the 
former  cause,  on  a  bill  ordinal  ly  brought  by  his  father,  revived, 
and  carried  on  by  himself,  confirmed  by  subsequent  orders  of 
the  court,  «nd  signed  and  inroUed ;  and  that  he  ought  not  to 
be  permitted  to  wave,  or  vary  the  same,  especially  when  nei-  [  966  ] 
ther  fraud  nor^error  in  the  account  were  even  suggested. 

And  so  it  was  adjudged,  as  to  tliat  point,  and  the  decree 
reversed ;  and  it  was  farther  ordered,  that  the  account  taken 
upon  the  former  decree  should  stand,  with  liberty  for  the  infant 
to  surchaige  or  falsify  the  same ;  and  that,  in  case  of  any  sur- 
chaige,  or  falsification,  the  Remembrancer  should  deduct  so 
much  as  ought  to  be  dedticted  on  account  thereof;  and  that  the 
Remembrancer  should  carry  on  the  account  of  the  subsequent 
interest,  from  the  time  of  the  confirmation  of  the  former  re-- 
pott,  for  the  sum  thereby  reported  due,  after  such  deductions 
made  thereout  as  aforesaid. 

z  2 
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Mortgagee 
threatens  to 
enter:    Agree* 
ment  by  ii\fant 
to  pay  interest 
on  arrears, 
Innding. 


[  987  ] 


[988  ] 


Mortgagee  may 
pray  sale  for 
payment  ^ 
debts. 

Interest  not 
converted  into 
prijicipal  by 
mortgagor*8 
signing  private 
account. 


So,  likewise,  a  distinction  is  made  {o),  where  an  infant  coip 
cerned  agrees  to  allow  interest  on  interest,  and  a  benefit  accrues" 
to  him  thereby,  and  it  would  be  unjust  to  take  it  from  the 
mortgagee ;  for,  in  such  case,  it  shall  be  allowed ;  as  the  law, 
at  the  same  time  that  it  protects  the  imbecility  and  indiscretion 
of  infants  from  injury,  through  their  own  imprudence,  enables 
them  to  do  binding  acts  for  their  benefit,  and,  without  preju- 
dice to  themselves,  for  the  benefit  of  others ;  for  the  end  of 
the  privilege  being  their  protection  to  that  object,  all  the  rules, 
and  their  exceptions,  must  be  directed;  and  not  to  give  such 
acts  stability,  would  be  turning  their  privilege  of  infancy  against 
themselves. 

Thus,  where  J.  S.  mortgaged  his  estate  to  C,  and  then  died, 
leaving  D.  his  daughter  and  heir,  who  Was  an  infant,  and  had 
nothing  to  subsist  on  but  the  rents  of  the  mortgaged  estate  (jp). 
The  mortgage  having  been  suffered  to  run  in  arrear  three  years 
and  a  half,  C.  grew  uneasy  at  it,  and  threatened  to  enter  on 
the  estate,  unless  his  interest  might  be  made  principal ;  upon 
which  D.'s  mother,  with  the  privity  of  her  nearest;  relations, 
stated  the  account ;  and  D.  being  then  near  of  age,  s^ed  it, 
and  it  was  admitted  to  be  fair.  It  was  resolved,  by  the  court, 
that  though,  regularly,  interest  should  not  carry  interest  against 
an  infant,  yet,  in  some  cases,  and  upon  some  circunistances,  it 
would  be  injustice,  if  interest  should  not  be  made  principal ; 
and  the  rather,  in  this  instance,  because  it  was  for  the  infant's 
benefit,  who,  without  (his  agreement^  would  have  been  destitute 
of  subsistence. 

Besides,  in  this  case  (f),  the  mortgagee  might  have  obtained 
immediate  payment  of  principal  and  interest,  by  exhibiting  his 
bill  to  compel  a  sale  for  payment  of  debts. 

But,  in  general,  interest  shall  not  carry  interest  upon  a  mort- 
gagor's signing  an  account  (r)  whereby  he  admits  so  much  due 
for  interest ;  because  that,  of  itself,  does  not  qhew  any  agree- 
ment or  intent  to  alter  the  interest,  or  nature  of  that  part  of 
the  debt,  or  to  turn  it  into  principal ;  nor  does  it  appear  to 
have  ever  been  so  determined ;  for  it  seems  that,  to  make  in- 
terest on  a  moftgage  principal,  it  is  requisite  there  should  be 
a  writing  signed  by  the  parties,  the  estate  in  the  land,  being 
to  be  charged  ther^th  Cz). 

(o)  Co.  Litt.  171  b.  172  a.  315  a.  (q)  Infra,  [try  p.  1096.— Ed.] 

( p)  Earl    of  Clustetfield  ▼.  Lady         (r)  Brown  v.  Barkham,  1  P.  Wms. 
Cromwell,  1  £q.  Ca.  Abr.  287,  pi.  1 .       652,  supra,  964. 


Proftiee. 


(Z)  This  writing;  in  practice  assnraes  the  form  of  a  deed  of  forther  charge, 
whereby  it  is  particularly  agreed  tli^t  the  interest  shall  be  converted  into 
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Lord  Keeper  North  was  of  opitiion,  in  the  case  of  Hdward  Interest  on  in- 
V.  Harris,  that  .if  there  were  a  covenant  in  the  mortgage-deed  Sinc^!'^^!en 
for  payment  of  the  interest,  upon  which   an  action  of  debt  '*^f  «•  <^*- 

11  1-        t  •        ,  1      t,         •  •  .11.   nantibecioue  i 

would  lie^  the  court  would  allpw  interest  on  mterest,  though  vmt^a^ee  may 

ho  account  was  taken  before  a  master  (5).    In  that  case  a  mort-  j^^j,I^J^ 

gage  for  lOOOZ.  had  been  made  [of  a  reversion  in  fee  expectant  with  damages 

on  a  lease  for  three  lives,  in  which  lease  a  rent  of  71.  lOs.  only  ^^^j-  q^q  -i' 

was  reserved  J  and  in  the  deed  there  were  covenants  for  payment 

of  the  principal  and  60/.  per  annum  interest  [half-yearly.    At 

the  time  of  filing  the  bill  an  arrearage  of  ten  years  interest 

had  accrued  due(s5),]  and  it  was  urged^  that  the  mortgagee^ 

against  whom  the  bill  was  exhibited  to  redeem,  ought,  in  this 

case,  to  have  interest  upon  interest,  otherwise  he  would  be  i, 

great  loser.     To  which  it  was  answered,  that  the  bill  had  been 

filed  six  years,  and  that  the  mortgagee  had,  by  answer,  opposed 

the  redemption,  and  therefore,  from  that  time,  he  had  no  prcr 

tence  for  an  allowance  of  interest  for  his  damages ;  and  that 

it  was  never  known  in  the  court  that  interest  upon  interest  was 

at  any  time  allowed  in  sujch  case.     But  the  Lord  Keeper  was 

clearly  of  opinion^  that  as  to  so  much  interest  as  was  reserved 

in  the  body  of  the  deed,  that  should  be  reckoned  principal; 

for  it  being  ascertained  by  the  deed,  an  action  of  debt  would 

lie  for  it,  and  therefore  it  was  reasonable  that  there  should  be 

damages  given  for  the  non-payment  of  that  mouey.     As  to       [  990  ] 

what  had  been  urged,  that  this  had  never  been  practised,  and 

(«)  H^uHird  ▼.  Harrisy  2  Ch.  Ca.  (ss)  [These  corrections  are  antho- 
147  to  150.  S.  C.  1  Vem.  ^194.  rised  by  Vernon's  Report  and  Chan« 
1  Vent.  364,  snpra,  713.  '  eery  Cases. — Ed.]   , 


principal,  and  the  whole  sum  carry  interest.    See  the  form  of  such  a  deed  in  . 
the  Appendix,  No.  XXXn. 

The  latest  case  on  aUowiog  interest  on  interest  is  that  of  Saekelt  v.  Bassett,    Second  mart- 
4  Madd.  Rep.  58 ;  where  the  defendant  mortgaged  certain  premises  to  one   gage  comprises 
Srooman,  to  secure  7301.,  and  interest  at  5 per  cent.,  payable  half-yearly.  Sub-   principal  and 
sequently  to  the  mortgage,  various  dealings  and  transactions  took  place  ber    interest  on  first, 
tween  the  parties,  and  on  the  13tb  March,  1804,  another  mortgage  was  taken    and  also  interest 
from  Bassett  by  Brooroan,  for  1,200/.,  which  sum  was  composed  of  the  prin-    on  the  interest 
cipal  and  interest  due  on  the  first  mortgage,  and  interest  upon  the  interest  due*    due  on  firsts — 
The  Master  by  his  report,  considered  Uus  second  mortgage  as  founded  in    Qtc  if  second 
4isary  and  void."  To  this  report  exceptions  were  taken ;  and  the  Vice  Chan-    mortgage  void 
.cellor  tlionght  it  a  proper  question  for  the  consideration  of  a  court  of  law.    o^  usurious* 
Ue  therefore  directed  tlie  exceptions  to  stand  over  until  the  question  of 
usury  had  been  tried  at  law,  in  an  action  by  the  mortgagee,  on  the  covenant 
in  the  second  mortgage  deed. 

(4)  This  case  i*  clearly  not  law  ;  it  ¥ras  ov«t-ruled  in  effect  very  shortly    Case  tn  text  no  ^ 

after  its  decision,  by  the  Master  of  the  Rolls,  in  Proctor  v.  Cowper,  infra,  99:2,    authority*  . 

and  supra,  977 ;  and  has  ever  since  been  considered  as  of  no  antliority.  A 

The  learned  autlior  raises  a  distinction,  in  the  next  page,  whereon  he  iraa-  ^ 

giaes  this  determination  may  be  sustained  ;  but  the  case  is  irrecoverably 
lufit  by  the  assent  of  boUt  reason  and  authority. 
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DUlinetien  in 
case* 


[991  ] 


Agreenunt  at 
time  of  mort' 
gageintufficient 
to  cnnvert  in' 
tereH  into  prinr 
cipaL 


that  there  was  not  any  such  precedent  in  the  court,  and  that  if 
this  were  to  be  established  for  a  rule,  every  scrivener  would 
reserve  all  his  interest  half-yearly,  from  time  to  time,  as  long 
as  the  money  should  be  continued  out  upon  the  security,  which 
would  be  to  change  the  law  and  practice  of  die  court,  and 
Anake  all  mortgagors  pay  interest  upon  interest;  the  Lord 
Keeper  said,  that  he  was  clear  in  the  distinction  between  debt 
and  damages,  and  he  saw  no  inconvenience  that  could  ensue ; 
it  would  serve  only  to  quicken  men  to  pay  their  just  debts. 
And  it  was  decreed  accordingly,  that  after  a  deduction  of  the 
yearly  rents  of  the  mortgaged  premises  out  of  the  60l,  a  year, 
payable  for  the  interest,  the  defendant  should  be  allowed  inte- 
rest (n)  for  the  residue  of  the  said  60/.  a  yew,  for  which  the 
mortgagee  might  have  sued  at  law  and  recovered  damages. 

But,  here  we  must  attend  to  the  distinction  between  the  last 
case,  where  the  security*  for  the  interest  rested  in  covenant 
only(c),  and  the  ordinary  cases,  where  the  rents  of  the  mort- 
gaged premises  are  sufficient  to  pay  the  interest,  as,  if  thia 
determination  be  according  to  law,  it  appears  tp  me  it  must 
have  turned  upou  that  point ;  for  it  is  certain,  that,  in  general, 
an  agreement  made  at  the  time  of  the  mortgage  (and  a  cove- 
nant in  truth  is  no  more  than  an  agreement)  will  not  be  suffi- 
cient to  make  future  interest  principal,  such  terms  being  con- 
sidered as  carrying  somewhiat  of  fraud  M'ith  them;  not  such 
fraud  as  is  properly  deceit,  but  such  proceedings  as  lay  a  par- 
ticular burthen  and  hardship  upon  a  man ;  and  against  which, 
therefore,  a  court  of  equity  relieves. 

Thus,  where  Y.  made  a  mortgage  to  O.  with  a  proviso,  that 
if  the  interest  was  six  months  in  arrear,  then  it  should  be 
accounted  principal  and  carry  interest  (^);  Lord  Chancellor 
Cowper  decreed  the  clause  to  be  vain  and  of  no  use,  for  that 
an  agreement,  made  at  the  time  of  the  mortgage,  would  not  be 
sufficient  to  make  future  interest. principal,  but  it  was  requisite 
that  interest  should  be  first  grown  due,  when  an  agreement 
concerning  it  might  then  make  it  principal  (d). 


Nt 


(0  Lord  OesvUon  ▼.  LardYarmouthf 
Salk.  449,  et  ?ide  Broadway  v.  More- 
erttft,  Mo8.  ^47,  et  Meetf^s  ease,  be- 
lore  Lord  Harcourt,  mentioned  in 


Bosanquet  v.  Dashwoodf  Ca.  temp. 
Talb.  40,  and  1  Atk.  304.  305,  [and 
see  this  law  acknowledged,  Eart 
India  Co.  y.  Atkins,  1  Str.  171.— £tf.] 


Agreement  at 
time  of  mort' 


f  B)  Whence  it  may  be  inferred  that  the  mortgagee  wai  in  receipt  of  th« 
reserved  rent,  though  that  fact  does  not  appear  on  the  reports. 

(C)  Qutere  the  accuracy  of  this  statement,  as  all  the  three  rieporta  agree 
that  there  was  a  mortgage.    It  is  impossible  to  snpport  the  case.    It  has 
been  long  since  over-rnled.    See  antea,  p.  917,  of  tnis  edition,  n.(A). 

(D)  But  snch  an  agreement  will  not  be  nsurioas  at  law,  thongli  it  be  not 
allowed  in  equity  ;  as  wberd  the  condition  of  a  bond  wp  for  payment  of 
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Aod  ao  \vas  it  likewise  held  in  the  case  of  Thomhill  v«  [  992  ] 

Evans  iu)  [that  if  interest  be  turned  into  principal]  it  must  be  I'^fil^^^. 

on  a  yatrogreemeri/;' and  [it  was  in  that  case  said,  that  such  dpai,  nntst  be 

agreements  were  seldom  entered  into,  unless]  on  the  advance  of  f^^ff^^    ^^ 

(it)  «Atk.  331. 


lOOL  with  inferest  at  51.  per  cent,  on  payment  of  20/,  yearlv,  by  four  quarterly    gage  to  converts 
payments  of  51.  each,  until  the  whole  should  he  paid,  and  an  agreement  was    interest  hUo 
indorsed  thereon,  **  that,  at  the  expiration  of  each  year,  the  year's  interest   principal  at  end 
doe,  shonld  be  added  to  the  principal  sum  -,  and  tlien  the  801.  received    nf  year    not    , 
during  the  course  of  the  year  to  be  deducted,  and  the  balance  to  remain  as    nsury,  though 
principal  *,  and  so  continae  yearly  until  both  principal  and  interest  should-  inoperaiice  in 
be  faily  paid."    This  bond  and  indorsement  were  held  not  to  be  usurious*    eptity* 
Le  Grange  T.  Hamilton,  4T.R.  61  r>;  an  adjudication  which  was  affirmed  in 
the  Exchequer  Chamber,  2  Hen.  HI.  144.    S.  C.  5  T.  R.  367.    And  though 
Lord  Manners,  in  Clanearty  v.  Latouche,  l  Ball  6c  Bea.  430,  appears  to  hava 
been  of  a  different  opinion  when  he  admits,  that  if  an  agreement  to  turn 
interest  into  principal  constitute  part  of  the  original  contract,  it  will,  accord- 
ing to  Boidnquet  v.  Dashwood,  Ca.  temp.  Talb.  37,  be  nsorions  and  oppres- 
sive, yet  it  is  observable,  that  no  such  point  oocorred  in  BosoMquet  v.  Dash" 
woodf  to  which  the  doctrine  under  consideration  can  accord.    The  agree» 
ment  in  that  case  was  for  10  p«r  cent,  by  letter  and  bond,  snbsecj^^nently  to 
the  original  contract,  which  was  obviouslv  usurious,  witnoot  reference  to 
the  point  of  compound  interest  which  did  not  arise  throughout  the  case. 
Bot  the  reason  why  courts  of  equity  will  not  allow  agreements  d  prtiri 
for  the  annual  conversion  of  interest  into  principal,  are,  we  have  seen,^antea, 
note  (D),  vol.  i.  p.  154.  of  this  edition,)  1st.  because  a  mortgagee  cannot  ori- 
riaally  stipulate  for  a  collateral  advantage ;  and  Sd.  because  it  has  a  ten- 
dency to  nsury  although  it  be  not  usury  in  itself.    Chambert  v.  Goldwin, 
9Ves.  $71. 

After  an  acquiescence  in  accounts  .annually  furnished  by  bankers,  an    Of  compound 
agreeinent,  that  the  balance  of  principal  and  uaterest  shall  bear  interest,  will    interest  between 
hi  presumed.    Clanearty  v.  Latouchsy  ubi  supra.    But  this,  though  allowed    merchants, 
in  transactions  between  bankers  and  merchants,  is  never  applied  to  a  case 
of  real  security.    Benan  ex  parte,  9  Ves.  224,  where  it  was  held,  that  not- 
withstanding compound  interest  could  not  be  taken  under  an  antecedent 
contract,  yet  that  accounts,  inter  mefcatores,  might  be  settled  even  half 
yearly,  with  agreements  that  the  balances  shall  carry  interett ',  et  vide  S.  L. 
antca,  909,  of  this  edition,  note  (T). 

On  the  principle  of  acquiescence,  it  was  in  one  case  held,  w^ere  interest    Temmt  for  life 
bad  for  a  length  of  time  been  paid  on  a  consolidated  sum  of  principal  and    pays  interest  on 
interest,  that  an  agreement  or  consolidation  should  be  presumed,  which,  in   consolidated 
some  measure,  contravenes  the  general  rule,  that  interest  cannot  be  con-   sum  if  principal 
▼erted  into  principal  without  an  express  agreement.    The  case  was  this  :^-*    and  intereH, 
In  1730,  a  decree  was  pronounced,  declaring  the  sum  reported  due  by  judg-  for  twenty-six 
ment,  and  another  sum  for  interest  thereon,  to  be  a  charge  on  the  lands  ;    years.  Agree- 
and  a  sale  in  three  months  was  directed,  if  the  sums  were  not  then  paid,    ment  to  turn 
The  tenant  for  life,  against  whom  this  decree  was  made,  regularly  paid  the    interest  into 
interest  on  the  consolidated  sum  down  to  1806,  when  he  died.    The  remain-   principal,  in^ 
der-man  refused  to  pay  interest,  on  the  interest  includ|d  in  the  former  re-  ferrsd;  which 
port,  and  insisted  on  credit  for  the  sums  that  had  been  paid  by  the  tenant    binds  retnatn* 
lor  life,  so  far  as  they  exceeded  the  interest  of  the  principal  sum,  in  liqui-    der-man. 
dation  of  it    The  present  bill  was  filed  to  carry  the  above  decree  into  exe- 
cution.   An  account  was  directed  ou  the  foot  of  it,  and  the  Master  allowed 
huterest  on  the  consolidated  sum,  to  which  an  exception  was  taken.    Lord 
Manners  said,  that  In  1780,  the  principal  and  intei'cst  was  ascertained,  and 
a  sale  decreed  to  be  had  in  three  months ;  but  the  owner  of  the  property, 
being  tenant  for  life,  kept  down  the  interest  till  1806,  when  he  died.    His 
Lor£hip  would  from  this  infer  an  agreement  between  the  creditor  and  the 
debtor  to  this  effect :  *'  If  you  will  forbear  to  enforce  a  sale  I  will  pay  yon 
interest ;"  and  the  remainder-man  piust  be  considered  a  party  to   such 
agreemeoL    The  excepiioq  was  ovei  -r Jed,  and  the  Master's  report,  giving 
interest  on  the  consolidated  sum   ^ciore  decreed,  confirmed.    M*Cavthy 
V.  Urd  Uandaff,  i  Ball  &  Bea.  376. 


920 


CAP.  XIX.   OP  THE  PAYMENT  OF  INTEREST 


Intei'eit  on  or- 
rears  not  al- 
lowedf  thoy^h 
profits  ingi^f- 
ficient  to  an- 
swer. samCy  by 
reason  of  dowefy 
but  costs  must 
bear  interest 
notwithstand' 
ing. 


[  993  ] 


Interest  aUovjed 
on  money  ex- 
pended in  sup' 
port  qf  title* 


fresh  money,  [and  «Ten  then  that  it  was  reckoned  a  hardship 
on  the  mortgagor  and  an  act  of  oppression ;  except  y^hen  there 
were  great  arrears  (e).] 

Interest  upon  interest  will  never  be  allowed  (x),  because  in- 
terest is  in  arrear  when  the  mortgage  is  paid  off.  G.  in  1741^ 
made  a  mortgage  in  fee  for  300/.,  to  C,  of  lands  worth  about 
sol.' per  annum  (y).  In  1652  the  mortgagee  took  possession, 
and,  in  l660,  devised  the  lands  to  E.  In  1686  the  devisee 
brought  a  bill  to  foreclose,  to  which  the  defendant  pleaded  a 
settlement  prior  to  the  mortgage,  but  that  was  found  fraudu- 
lent ;  and  the  wife  of  the  mortgagor  had  recovered  a  third  part 
of  the  estate  as  dower  against  the  mortgagee,  whereby  the 
profits  did  not  answer  the  interest  of  the  money,  which  was 
then  8  per  cent.  Et  per  curiam :  tlie  plaintiff  must  redeem, 
and  shall  pay  8  per  cent,  only  to  the  time  of  the  ordinance  of 
parliament  that  reduced  the  interest  of  monies;  and  though 
the  profits^were  not  sufficient  to  answer  the  interest,  yet  the 
arrears  cannot  carry  interest,  but  the  cost  and  charges  must  (f). 

A  mortgagee  in  possession  is  not  obliged  to  lay  out  money 
any  farther  than  to  keep  the  estate  in  necessary  repair  (z) ;  but 
if  a  mortgagee  has  expended  any  sum  of  money  in  supporting 
the  right  of  the  mortgagor  to  the  estate,  where  his  title  has 


(x)  3Atk.S3l,etvidePre.Ch.ll6. 
(y)  Proctor  ▼.  Cowper,  Pre.   Ch. 
1J6.  [S.  C.  antea,  997.— £d.] 


(i)  Godfrey  r.  Watson,  3  Atk.  518. 
[S.  C.  antea,  189,  of  this  edition, 
n.  (Q).— Ed.j 


Of  rate  of  in-  (E)  The  case  of  ThomhiU  ▼.  Evans,  is  al^o  reported  in  9  Mod.  333, 
terestf  on  in-  which,  with  the  report  in  Atkyns,  sanctions  the  above  corrections  within 
terest  converted  brackets,  llie  same  case  aUo  furnishes  authority  for  the  position,  that 
into  principal,     where  interest  is  commnted  into  principal  it  will  carry  interest  according  to 

the  rate* which  the  principal  previously  bore;  as  if  it  be  at  4 per  cent.,  the 
Interest  on  the  interest  which  has  become  principal,  will  be  computed  at 
4  per  cent,  likewise.  But  if  money  be  lent  at  4  per  cent.y  and  on  a  future 
advance  the  arrears  of  interest  are  converted  into  principal  at  lawful  inte- 
rest; the  interest  thus  become  principal  will  bear  interest  at  5  per  cent, 
(3  Mod.  333)  ;  for  where  a  sum  is  by  a  written  undertaking  agreed  to  be 
paid  at  a  day  certain,  interest  at  5  per  cent,  is  allowed  at  law.  Slack  v. 
Lowell^  3  Taunt.  139.  And  the  Ma.^iter  of  the  Rolls,  in  a  recent  case  said, 
it  would  be  ridicr  A  its  to  have  a  different  rule  in  equity.  See  Upton  v. 
Ferrers,  5  Ves.  803;  also  Parker  v.  Hutchinson^  3  Ves.  135;  and  Fairest  v. 
Elwes,  4  Ves.  497  ;  et  vide  the  next  page,  note  (W). 

(F)  This  latter  sentence  of  the  text  is  current  authority,  notwithstanding^ 
the  case  of  Howard  v.  HarriSy  antea,  p.  988,  to  the  contrary.  And  we  may 
add,  that  the  court  will  not  decree  interest  upon  interest,  by  reason  of  a. 
custom  in  a  foreign  country  in  which  the  mortgage  contract  was  entered 
into.  Boddam  v.  RUey,  3  Bro.  C.  C.  3.  And  it  is  observable,  that  in  Murray 
V.  Palmer,  2  Sch.  &  Lef.  488,  it  was  held,  tliat  where  a  sale  is  avoided,  the 
purchase  money  for  which  was  secured  by  an  instrument  bearing  interest, 
and  interest  has  been  paid  thereon,  such  payments  are  to  be  considered  as 
principal,  and  are  to  be  refunded  with  interest;  for  the  transactioo  being 
avoided,  the  vendor  is  not  entitled  to  any  thing  as  Interest. 


Interest  on  in* 
terest. 
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Veen  impeached,  the  mortgagee  may  certainly  add  this  to  the 
principal  of  his  debt,  and  it  will  carry  interest  (o). 

A  remainder-man  can  force  the  tenant  for  life  to  keep  the  ^'"^^^^'''jjf 
interest  down  if  the  land  be  charged  (a),  but  cannot  compel  remaMer-man 
him  to  redeem  directly,  though  iudirectly  he  may  by  purchasing  *<>  *«^  d<w» 
in  the  mortgage  [a^d  preferring  his  bi|l  for  foreclosure] ;  then  * 

(a)  Hwngerford  ▼•  Hungerfordy  Gilb.  Eq.  Rep.  69. 

/I 

(G)  After  the  rate  of  the  original  loan ;  see  p.  920,  of  this  edition,  Money  dialmr$* 
D.  (£).    So  in  the  case  of  fVooUey  v.  Dragiy  (9  Anitr.  551),  on  a  bill  to  re-  ^fi  ^  mortga* 
deem,  the  matter  Kvaa  referred  to  the  Depaty  Remembrancer  of  the  Court  ggg^  cmriet  in- 
of  Exchequer,  to  take  the  asnal  accounts.    The  principal  money  lent,  car-  ^efist ««  m'igu 
lied  5  per  cent,  interest.    The  mortgagee  being  in  possession,  had  advanced  n^j  g^^n, 
money  for  fines  on  renewals  of  leases,  under  which  the  premises  were  held. 
Upon  these  sums  the  Deputy  Remembrancer  allowed  only  4  per  cent,  inte- 
rest.   Exceptions  being  taken,  the  court  allowed  the  same,  observing,  that 
the  interest  npon  the  advances  must  be  regulated  by  the  interest  payable 
upon  the  money  originally  lent.    But  it  should  be  observed,  that  since  in 
these  cases  interest  is  allowed  by  the  course  of  the  court,  and  not  by  the 
airreement  of  the  parties,  the  rate  is  always  regulated  according  to  the  dis- 
cretion of  the  court.    Astleyv,  PwnSy  1  Ves.  496  ;  and  the  standing  rate  of 
interest  in  Chancery  is  4  per  cent,  .  Spurway  v.  Glynnf  9  Ves.  483  j   and 
Wood  V.  Penoyre,  Is'Ves.  Stb. 

(H)  See  also  similar  law  in  SaviUe  v.  SuviUe^  9  Atk.  463 ;  and  Traeey  v.  Tenant  for  Ufe 
Hereford,  t  Bro.  C.  C.  1S8;  Idiots  v.  Nangle,  antea,  875,  of  this  edition,  allowed  main-' 
text.    InRetely,  fVatkinoon^  1  Ves.  93,  it  was  held,  that  « tenant  for  life  tenance,  ^  tii- 
mnst  keep  down  the  interest  though  the  whole  of  the  rents  and  profits  may  terest  exhaust 
be  thereby  exhausted;  but,  it  was  said,  that  the  court  would  allow  a  rea-  whole  rents, 
sonable  sura  for  his  maintenance  out  of  the  profits,  if  he  were  otherwise 
uoprovided  for. 

If  there  be  te|hant  for  life  with  remainder  to  another  for  life,  and,  daring  ^^  j^  i^au^ 
the  first  estate  for  life,  the  whole  profits  are  not  sufiicient  to  answer  the  apply  acemUtg 
interest  of  the  debts,  so  that  there  is  an  arrear,  such  arrear  will  become  profits  m  dts- 
.a  charge  upon  the  inheritance,  provided  both  estates  for  life  are  limited  by  charge  ^  for* 
the  same  settlement  But  if  they  are  not  created  by  the  same  instrument,  ^^  arrears, 
and  there  is  first  a  deficiency,  and  afterwards  more  than  sufficient,  the 
surplus  accruing  to  the  tmst  estate  will  be  applied  to  answer  the  former 
deficiency ;  any  other  construction  would  create  much  inconvenience  and 
Gonfnsion.  So  if  a  tenant  for  life  of  an  estate,  let  on  leases  for  lives, 
should  receive  tiie  profits  of  fines  for  renewal  on  lives  dropping  in,  he  must 
apply  those  profits  to  tlie  discharge  of  arrears  of  interest  previously  incur- 
red ;  for  otherwise  a  great  burthen  would  ultimately  fall  on  the  remainder- 
man. Reeel  v.  H'atkinson,  1  Ves.  94.  So  if  a  mortgage  be  made  of  a 
variety  of  estates,  part  in  possession,  and  part  in  reversion  expectant  upon 
the  life  estate  of  A.,  and  afterwards  all  those  mortgaged  estates  come  to 
B.  for  life  (living  A.),  B.  must  apply  all  the  profits  of  his  life  estate  in  pos- 
session in  keeping  down  the  interest  of  the  mortgage ;  and,  if  those  proOts 
are  insufficient,  bis  life  estate  in  reversion,  upon  the  death  of  A.,  will  be 
chargeable  with  the  arrears  of  the  interest ;  and  the  rule  will  be  the  same, 
though  bv  this  means,  it  may  torn  out,  that  B.  never  obtained  the  least  ad- 
vantage from  his  life  estate ;  Tracey  v.  Lady  Hereford^  ubi  supra;  from  which 
this  general  rule  may  be  deduced,  that  the  taker  of  two  funds,  one  produc- 
tive and  the  other  unproductive,  as  an  estate  in  possession  and  an  estate 
in  reversion,  must  keep  down  the  interest  of  the  whole  charges  upon  them, 
and  pav  off  the  accruing  interest  out  of  the  rents  and  profits  of  the  life 
estate  before  he  can  take  any  benefit  of  the  devise ;  and  that  be  will  not 
be  allowed  to  throw  the  charge  on  the  reversion. 

The  leading  case  on  this  head  is  that  of  Penrhyn  v.  Hughet,  5  Ves.  106,  Reversioner 
wherein  the  Slaster  of  tlie  Rolls  said  that  nothing  was  more  clear  than  that  *u(|(  fi^  ^^ 
if  a  tenant  for  life  continues  in  possession,  but  applies  no  part  of  the  rents  and  ^oi^l  tenant 
profits  in  reduction  of  the  [interest  on  the]  mortgage,  though,  as  between  the  fof  ^'i  ^'*  ^"^^^  j 

mortgagee  and  the  estate,  the  mortgagee  woidd  have  a  right  to  be  paid  out  of  W»  answer  or-  J 

the  estate  into  whosesoever  bands  it  might  come  ;  yet  the  reversioner  might  f'^<i''5.  ^ 
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liie  t^ant  for  life  miMt  pay  one-third  (aa),  or  part  with  the 

possession.   'Thus,  where  A.  .granted  a  charge  of  100/.  per  an* 

num  in  fee  (]b),  and  devised  estates  to  B.  for  Ufe,  remainder  to 

[  994  ]     C.  in  fee,  and  then  died.    C.  exhibited  his  bill,  to  compel  the 

(aa)  [Or  other  proportion,  accord.         (b)  Cited  in  Hayes  v.  Hayet,  1  Qi. 
ing  to  the  rule  laid  down  in  p.  312,      Ca.  SS5. 
antea,  of  this  edition,  n.  (M). — Ed/\ 


.  file  a  bill  to  make  the  renta  amesnable,and  <iompel  the  tenant  for  life  to  answer 
RenU&flife  e9*  ^^^  ^''^^  ^^^  accnied.  The  Master  of  the  Rolls  added,  that  however  bard 
tat€  appUeabk  ^^  vnight  be  on  the  tenant  for  life,  yet  it  was  perf<^tly  established  that  the 
to  diackmeoT'  ^^^^  ^^^  profits  daring  the  estate  for  life  mnst  be  applied  in  redaction  of 
rean  acaunu-  ^^y  u^^rest  accnied  prior,  as  well  as  snbseqaent,  to  the  commencement  of 
lating  during  ^^*^  estate  ;  and,  in  the  case  before  him,  (the  circumstances  of  which  are 
ftfmur  life,         briefly  stated,  antea,  p.  295,  in  notis)  he  was  bonnd  to  declare  that  all  the 

interest  which  had  accrued  due,  during  the  possession  of  the  plaintiff,  ought 

to  be  applied  iu  keeping  down  the  interest,  not  only  that  might  have  ac-t 

crued  during  that  possession,  but  all  that  had  accrued  previously.    The 

ground  was,  that  the  estate  in  tiie  hands  of  the  tenant  for  life  was  liable 

to  incumbrances ;  and  the  estate  for  life  was,  in  the  first  place,  aniesnable, 

and  might  be  made  so  by  an  application  on  the  part  of  the  Tcversioners,  to 

all  the  interest  accrued  due  upon  incumbrances  prior  to  that  estate  for  life. 

It  was  very  hard;  for  the  tenant  for  life  might  lose  all  bis  estate.    But  it 

WHS  to  be  remembered  that  both  the  tenant  for  life  and  the  incumbrancers 

had  a  right  to  have  the  estate  sold ;  and  if  so,  then  the  tenant  for  life  would 

\  have  his  estate  for  life  in  what  remained  of  the  money  produced  by  the  sale 

When  estate  in  ^^^^c  ^^^  incumbrances  were  paid ;  and  it  would  be  divided  ta  the  law  pro* 

mortgage  is       vided(vis.)  in  the  proportions  their  interests  bore  to  the  estate.    To  explaia 

sold,  tenant  for   this  proportion,  the  tenant  for  life  or  incum'brancer  might  apply  to  the  court, 

life  ^entitled  to   ^»d  then  the  estate  would  be  sold  ;  and  what  remained  after  discharging 

interest  ef  mo-    the  incumbrances,  would  be  put  out  at  interest,  and  the  tenant  for  life 

ney  after  pay-    would  be  entitled  to  tht  interest  of  the  investment. 

tag-  iMcum'  On' this  latter  expression  of  the  rule,  a  case  might  be  pnt  extremely  op* 

brance*  pressive  to  the  remainder-wan.    Suppose  a  tenant  for  life  to  have  permit- 

Obsertations  on  ^<'  ^^^  interest  to  run  in  arrear  for  a  considerable  time,  and  then  to  apply 
latter  rule.         ^^  ^^  court  for  a  sale.    If  a  sale  were  directed,  and  ont  of  the  produce 

the  incumbrance  and  all  arrears  were  paid,  and  the  tenant  for  life  allowed 
to  receive  the  interest  of  the  residue,  it  would,  in  fact,  amount  to  a  pay- 
ment of  the  arrears  ont  of  the  corpus  of  the  estate,  which  in  right  belongs 
to  the  remainder-man.    His  Honour's  expressions  are  certainly  open  to 
'this  interpretation ;  but  such,  it  is  presumed,  vas  not  his  meaning,    la 
Thynv,  Duvall,  S  Vem.  117,  the  bill  was  to  be  redeemed  or  foreclose.    It 
was  objected  that  the  defendant  was  only  tenant  for  life  of  the  equity  of  re- 
demption, and  the  remainder-men  over  were  not  made  parties.    The  court 
directed  a  bill  to  be  brought  by  the  defendant  Dnvall,  to  have  a  sale  made ; 
the  mortgage  debt  paid  ;  and  th€  surplus  distrilnUed  amongst  the  tenants  for 
life  and  remainder-men  in  proportion  according  to  their  respective  interests. 
At  tie  present  day,  it  is  apprehended,  that  a  Master  would  in  such  case 
be  directed  to  ascertain  what  share  or  interest  in  the  surplus,  should,  under 
all  tlic  circumstances,  be  awarded  to  the  tenant  for  life. 
Atrears^  eon-      ^   With  respect  to  arrears,  the  mortgagee  or  incumbrancer  can  in  very  few 
sidered  in  re-      instances  (and  those  are  noticed  in  n.  (U),  p.  S99,  antea)  lose  all  title  to 
ferenee  to  te*      them ;  for  they  are  cliarges  on  the  land  as  well  as  the  principal,  and  mast 
nantfor  life^      be  borne  by  the  estate,  though  they  accrue  during  tiie  life-time  of  the  par- 
mortgageCfand    ticular  tenant,  and  are.  levied  after  his  death  on  tiie  remainder-man.    As 
remasa<i«r-moK.  between  the  particular  tenant  and  remainder-man,  the  latter  is  in  posses- 
sion of  three  remedies  to  protect  himself  from  an  accumulation  of  interest, 
first y  he  may  if  the  tenant  for  life  be  living,  and  the  mortgagee  be  not  in 
possession,  apply  to  the  court  for  a  receiver,  with  directions  for  him  ts 
take  the  rents  half-yearly,  pay  the  current  interest,  apply  the  snrplns  hi 
liquidation  of  the  arrears,  and  remit  the  residue  from  time  te  time  to  the  t«- 
;  *»ant  for  life,  see  antca,  vol.  i.  p.  3()0,  of  this  edition,  in  notis.    Second,  he  may 
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tenant  for  life  to  pay  the  arrears^  as  otherwise  all  would  fall 
on  the  reversioner^  and  it  was  so  decreed. 


file  a  bill  to  make  the  rents  amemable  to  the  interest,  and  to  compel  the 
tenant  for  life  to  answer  ont  of  his  effects  for  the  arrears.    Penmyn  v. 
HugkeMf  mbi  sopra;  and,  Thirdy  he  may,  in  case  of  the  death  of  the  parti-   AtseHqf  tenant 
colar  tenant,  file  a  bill  a^inst  his  executors,  to  be  reimbursed  the  arrears  for  i^g  mn&wer» 
which  he  has  paid  to  the  incnmbrancer,  and  which  accrued  doe  in  the  life-  dbU  for  arrears 
time,  and  are  therefore  the  proper  debt  of,  the  particular  tenant;  see  Chap'  udun*  ' 

lin  V.  Chaplin,  3  P.  Wms.  «35,  5  Ves.  106,  and  Finch  v.  Finch,  1  Ves.  jun. 
5S5.  Yet  some  observations  which  fell  from  the  late  Master  of  the  Rolls,  in 
Baiie  v.  Lard  Abingdon,  S  Meriv.  566,  may  possibly  be  considered  as 
affording  authority  for  the  contrary  position,  viz.  that  the  assets  of  a  tenant 
for  life  tee  not  answerable  for  the  arrears  which  may  have  accumulated 
dannf  his  life-time.  The  observations  alluded  to  are  these :— *'  The  re- 
mainder-man takes  subject  to  all  incumbrances.  What  the  incumbrances 
are  is  a  'mere  question  of  fact.  Unpaid  interest  Is  as  much  a  part  of  the 
incumbrance  as  the  principal  money.  In  point  of  fact,  the  interest  of  the 
mortgage  made  by  Peregrine  Bertie  to  the  trustees  nnder  the  late  Lord 
Abingdon's  settlement  is  unpaid ;  prtm&  facie,  therefore,  it  must  constitute 
a  charge  upon  the  real  estate ;  and  the  owner  of  the  real  estate  has  no  right 
la  call  upon  the  onmer  of  the  peroonal  estate  [qf  the  preceding  tenant]  to 
exonerate  him  from  that  charge.**  S  Meriv.  S66,  7.  These  observations, 
however,  were  made  in  a  case  which  was  very  peculiarly  circumstanced  (see 
antea,  p.  300,  in  notia),  and  do  not  in  direct  terms  affirm  that  the  assets  of 
a  deceased  tenant  for  life  are  not  answerable  for  arrears  of  interest  which 
have  accrued  due  on  a  mortgage  or  other  incumbrance  during  his  life-time. 
This  led  the  writer  into  an  error  in  p.  S93,  antea,  of  this 'edition.  Ne- 
vertheless, the  reader  should  bear  in  mind,  that  there  is  no  express  autho- 
rity either  the  one  way  or  the  otiier.  But  Lord  Hardwicke's  observations 
in  3  P.  Wms.  235,  are  obviously  incompatible  with  the  doctripe,  that  the 
death  of  the  tenant  for  life  exonerates  his  effects  from  the  payment  of 
arrears  of  interest  whidi  he  ought  to  have  discharged  in  his  life-time* 
Whether,  the  assets  of  the  last  tenant  for  life  will  be  answerable  for  arrears 
of  a  preceding  tenant,  has  not  in  any  case  been  even  hinted  at ;  but  it  is 
presumed  they  would,  if  it  could  be  proved  that  the  rents  were  sufficient 
to  p^  the  current  interest,  and  ako  the  arrears,  and  that  the  former  tenant 
for  life  was  in  receipt  of  those  rents,  at  least  so  it  may  be  inferred  from 
the  case  of  Penryhn  v.  Hughes  so  frequently  referred  to  in  the  earlier  part 
•f  this  note. 

This  rule  compelling  a  tenant  for  life  to  discharge  the  interest  of  mort-  Dowreso  re- 
■  gages  and  other  real  incumbrances,  applies  as  well  to  a  tenant  in  dower  deeming  has 
and  a  tenant  by  the  curtesy,  as  to  any  other  species  of  tenant  for  life,  claim  on  estate 
GwiUimY»  Holland  and  Monkifield  v.  Bunbury,  t  Bro.  C.  C.  1S8,  Belt's  ed.  for  two-thirds 
n.  (1);  except  that  as  to  the  dowress,  she  being  entitled  but  to  one-third  of  ^^  interest,  and 
the  estate  during  her  life,  will  not  be  compelled  to  keep  down  more  than  whde  qf  prin^ 
one- third  of  the  mterest  of  any  charges  affecting  her  dower(BaxJirsv.  SuHon,  cipal. 
t  P.  Wms.  716)  ;  and  as  to  her  share  of  the  principal  (supposing  that  in 
order  to  be  let  into  her  dower,  she  is  obliged  to  redeem  the  whole  mort- 
gace)  some  authorities  treat  her  as  being  liable  to  pay  one-third  of  the 
prudpal ;  see  antea,  681  and  694  of  this  edition,  in  the  text ;  but  accord- 
mg  to  the  modern  rule  which  is  mentioned  in  note  (M),  antea,  p.  312,  of 
this  edition,  it  is  conceived  that  if  she  redeem  the  whole  mortgage,  she  will 
ultimately  have  a  claim  on  the  estate  for  two- thirds  of  the  interest  and  the 
uAsle  of  the  principal.    Et  vide  antea,  681,  of  this  edition,  n.  (F). 

It  is  also  understood  to  be  law,  that  a  tenant  for  life  must  keep  down  the    Tenant  for  life 
interest  up  to  the  day  of  his  death,  and  not  only  so  far  as  the  preceding   «««l  f^^P  ^"^ 
quarter  or   hali*  year  may  extend;  for  the  interest  on 'a  mortj^ge   be-  interest  to  daff 
comes  due  from  day  to  day,  and  the  mortgagee  may  call  in  his  money   <tfhts  death* 
whenever  he  will.    See  Edwards  v.  Warwick,  infra,  1092.  . 

In  a  case  where  a  son  entitlejd  to  a  remainder  in  tail,  joined  his  father  Son  i^jww 
tenant  for  life  in  suffering  a  recovery,  whereby  a  former  mortgage  on  the  father  tn  mort- 
estate  was  let  in,  and  die  rather  and  son  both  joined  in  a  covenant  to  pay  gffg^^  l«jAto 
the  mortgage  money  and  interest ;  and  the  mortgagee  warranted  to  the  son  to  interest  tut 
the  payment  of  a  certain  annuity  out  of  the  lands,  and  then  suffered  the  ys  father  s 
father  to  take  the  profits  of  the  lands,  and  failed  in  payment  of  the  annuity,  death. 
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Cox/ra,  ^  if  If  there  be  tenant  in  tail  (c),  remainder  over,  subject  to  s 
fw  he  has  es-  preceding  mortgage  or  incumbrance,  and  tenant  in  tail  be  in 
tote  of  inherit'   possession,  and  receipt  of  the  rents  and  profits,  and  lets   the 

unce  and  potter   .  .  *^  "^  '  . 

<wer  reversion  interest  run  in  arrear,  without  applying  tlieni  to  keep  it  down, 
^^^'  neither  the  issue  in  tail  or  the  remainder-man  can  come  against 

die  tenant  in  tail,  to  compel  the  keeping  down  the  interest,  or 
against  his  representatives  after  his  death,  to  compel  the  indem- 
nifying and  discharging  the  remainder  from  the  arrears  of  in- 
terest (jd)  incurred  during  his  possession  and  receipt  of  the  pro- 
fits ;  for,  in  this  case,  courts  of  law  as  well  as  of  equity  con- 
sider the  reversioner,  or  remainder-man,  as  in  the  power  of  the 
tenant  in  tail. 
And  infant  ie-        Thus,  where  P.  C.  made  a  mortgage  for  years  (e),  and  then 
^cumplutMe  to     entailed  tbs  estate  mortgaged  on  himself  and  the  heirs  male  of 
pay  interest y  80   his  body,  remainder  to  his  brother  I.  C.  in  tail  male,  and  after- 
assets  for  or-    wards  died,  leaving  issue  one  infant  son ;  the  latter  suffered  the 
hThth^^^      interest  to  run  in  arrear  for  nearly  twenty  years,  and  died  just 
power  to  suffer   before  he  came  of  age,  leaving  a  personal  estate.    Upon  a  bill 
''^^p'^!^  1      ^^^^  against  hi»  representatives,  it  was  insisted,  that  his  exe- 
cutors, seeing  tlieir  testator  took  the  rents   and  profits  of  the 
estate,  ought  to  keep  down '  the  interest,  and  the  rather,  he 
having  never  had  it  in  his  power  to  bar  the  estate  by  a  recovery ; 
sed  per  curiam^  there  was  no  precedent  of  a  tenant  in  tail  being 
obliged  to  keep  down  the  interest  upon  a  mortgage  ;  for  he  had 
an  estate  which  might  last  for  ever,  and  the  remainder  over  was 
not  assets  or  regarded  in  law ;  and  as  he  had  a  power  over  the 

(c)  Amesbury  V.  Broini,  1  Vcs.  477.  (e)  ChapHn  ▼.  Chaptin,  3  P.  Wms. 
3  Bro.  C.  C.  U3.                                    9S5.  Hilary,  175S. 

(d)  1  Ves.  480. 


it  was  hvld  npon  an  appeal  in  Ireland,  that  the  mortgagee  had  do  claim  oo 
tlie  SOD  for  the  arrears  of  interest  accumulatiug  during  the  life-time  of  tiie 
father.    Gay  v.  Cox^  1  Rldgw.  P.  C  IdS,  et  vide  S.  C.  antea,  a71,  of  Uiis 
edition,  n.  (B). 
Principal  of  In  another  case  Lord  Northington  pnt  this  question  to  the  counsel  in  the 

charge  directed  cause  :  Suppose  tenant  in  fee  subject  to  a  mortgage  of  3000/,  devises  to 
to  he  paid  out  A.  for  life,  remainder  to  B.  in  fee,  and  directs  the  rents  and  profits  to  be 
of  rentSy — that  applied  in  discharge  of  the  principal  of  the  said  sum  of  3000Z.,aDd  they  both 
Sttiit  paid  ojfy  join  in  a  new  mortgage  for  S0002.  paying  off  the  old  loan ;  could  B.  come 
tenant  for  life  into  a  court  of  equity  to  have  the  old  trust  of  the  rents  and  profits  applied? 
liable  to  pay  in-  To  which  the  counsel  for  the  defendant  submitted  he  could  *,  the  Lord 
terest  only  ^  Keeper  thought  the  contrary ;  for  a  new  sum  was  charged  on  the  estate  se- 
at IT  mrm  6or-  cured  by  a  new  term,  which  must  follow  the  general  rule  of  the  court,  and 
rjwed,  while  it  continued  oo  the  estate  the  particular  tenants  were  only  bound  to 

keep  down  the  interest.    Peterborough  v.  Mordaunt,  1  Eden,  474. 

(K)  Hut  a  tenant  in  tail,  who  is  by  act  of  parliament  prevenXed  from  bar- 
ring the  remaipders,  as,  t!^ant  in  tail  of  the  gift  of  the  Crown  for  services 
performed,  or  otherwise,  is  reduced  to  the  situation  of  a  tenant  for  Ufe,  and 
nni!it  kcf  p  down  ihe  interest  of  inciimbrancis.  Siwewsbttry  y^Shrcnrsbury^ 
3  Bio.  C.  C.  v:0.  6'.  C.  1  Veb.  jun.  22?. 
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estate  to  commit  any  waste  or  spoil  thereon,  a  court  of  equity 
had  never  enjoined  him  to  keep  down  the  interest;  and  the 
court  refused  to  make  any  order  upon  the  executors  to  pay  the 
arrears. 

But  by  a  later  decision  it  seems  now  to  be  settled,  that  if  Now  otherwise^ 
tenant  in  tail  be  an  in&nt,  not  otherwisey  and  bis  guardians  or  ^ia*ts^^ii<  li- 
trustees  be  in  possession  of  the  profits  of  the  estate,  h^  shall  ^^  '^  P^V  '"' 
be  liable  to  pay  the  interest,  because  what  ought  to  be  done 
by^the  guardian  should  be  considered  as  done;  and  it  is  a  rule,       r  ggg  -i 
that  the  act  of  a  guardian  or  trustee  of  an  infant  shall  not  alter 
his   [the  infant's]   property,   or    that  of  those  coming   after 
himif);  and  the  reason  why  tenant  in  tail  is  not  liable  to  pay 

the  interest,  which  is  because  he  can  bar  the  whole  estate,  does 

• 

(/)  IVimckeUea  ▼•  Nordoffe^  %  Ch.  to  be  introdoced  and  read  before  the 

Rep.  170.    1  £q.  Ca.  Abr.  tet,    [et  case  of  Amesbury  v.  Brown,  imtue- 

▼ide  infra,  p.  1005.  The  paragraph  diately  stated  by  the  learned  aothor 

there  was,  it  is  conceived,  intended  at  length.— £d. J 


(L)  Lord  Hardwicke  saidi  that  if  in  the  present  case  {Sergison  v.  Sbafay,  M^g^  iemaU 
9  Atk.  416)  there  had  been  an  application  to  the  court  during  the  infant's  j,|  f^n  ^^  j^^^, 
life  by  his  guardian,  the  court  would  have  directed  the  interest  of  this  ^^^^^  intm^ 
SOOOI.  to  be  kept  down  out  of  the  rents  and  profits  of  his  estate,  and  not  |qj|^^  ' 

oat  of  his  personal  estate.  His  Lordship  added,  **  Suppose  an  infiint  tenant 
in  tail  with  remainder  [to  himself  ]  in  fee,  had  nothing  to  support  him  but 
tke  rents  and  profits  of  real  estate,  and  would  starve  if  they  were  to  be 
applied  to  keep  down  interest,  I  shooM  not,  in  that  case,  have  directed 
them  to  be  so  applied ;  but  here  there  is  a  large  personal  estate,  besides  the^ 
rents  and  profits  of  the  real  estate,  which  makes  the  difference.**  Con- 
seqnently  if  an  infant  tenant  in  tail  hatli  no  other  means  of  support  than 
die  rents  and  profits  of  the  estate,  he  will  not  be  obliged  to  pay  interest  on 
incumbrances,  if  the  incumbrancers  themselves  forbear  to  sue  for  their 
demands,  or  rather  the  equity  would  perhaps  be  tliat  the  infant  tenant  in 
tail  should  keep  down  the  interest/with  a  reasonable  allowance  for  his 
support.  See  Revel  v.  IVatkinson,  i  Yes.  95.  But  we  have  seen  (antea, 
p.  SOO,of  this  edition,  innotia,  sec.  vi.)  that  the  obligation  to  keep  down 
interest  can  only  be  enforced  by  the  remainder-man.  It  follows,  that  if 
the  infant  tenant  in  tail  attains  his  age  of  Sl  years,  and  suffers  a  recovery, 
whereby  the  remainder  is  destroyed,  the  question  cannot  be  agitated,  and 
the  real  and  personal  representatives  of  the  quondam  tenant  in  tail  must 
take  the  state  of  things  as  they  find  them,  there  being  no  equity  for  the 
executor  to  say,  that  the  real  estate  ought  to  bear  the"  arrears  of  interest 
which  accrued  in  the  life-time  of  his  testator.  Bertie  v.  AbingdoHf  9  Meriv. 
560.  Greesley  v.  Adderley,  1  Swanst.  579.  S.  ^.  antea,  S04,  of  this  edition, 
%m  noiis,  sec.  ix.  S*  In  the  former  case  the  Master  of  the  Rolls  said,  there 
could  be  no  question  with  respect  to  the  obligation  on  an  infant  tenant 
in  tail,  to  keep  down  the  interest  of  incumbrances  out  of  the  rents  and 
profits  of  the  estate ;  but  his  Honour  added,  that  it  was  only  by  a  rever- 
sioner or  remainder-man,  that  siich  an  obligation,  lf.it  at  all  existed,  could  be 
enforced.  In  the  case  before  him,  Mr.  Wm.  Bertie,  the  tenant  in  tail, 
coming  of  age,  suffered  a  recovery,  and  re-settled  the  estate.  There  was 
therefore  no  reversioner  or  remainder-man  to  agitate  the  question  as  to 
what  ought,  or  what  ought  not  to  have  been  done  with  respect  to  the 
Incumbrances  on  that  estate.    Bertie  v.  Ahingdon,  ubi  supra.  x   * 

If  an  infaut  tenant  in  tail  is  to  keep  down  interest,  and  his  guardian  be 
in  receipt  of  the  rents,  then  if  such  guardian  permit  the  interest  to  run  in 
arrear,  the  guardian  or  his  execntor  wilt  be  personally  responsible  to  the 
infant  for  such  neglMt  when  he  attains  his  foil  age.    See  infra,  p.  lOOfn 
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not  operate  in  this  case ;  for  an  bfant  cannot  liar  the  remain* 
ders,  unless  under  the  king's  privy  seal(gX  which  is  neier 
granted  voluntarily  to  change  the  rights  of  the  parties,  but  only 
in  case  of  family  settlements. 

Thus,  where  P.  was  tenant  for  life  of  an  estate,  with  power 

to  charge  any  sum  not  exceeding  4000/.  thereon,  remainder  to 

W.  her  son,  in  tail,  remainder  to  the  right  heirs  of  her  father, 

the  chai]ged  the  estate  accordingly,  and  then  died  (A).     W.  died 

without  heirs  and  under  age,,  leaving  the  interest  in  arrear. 

The  plaintiff  claimed  the  remainder  as  right  heir  of  the  fiither, 

insisting,  that  as  he  was  under  no  necessity  of  claiming  as  heir 

at  law  of  W.,  the  remainder  in  fee  not  having  vested  in  pos- 

[  997  ]      Mssion  in  his  life,  the  personal  estate  of  W«  must  be  applied 

to  pay  the  interest  of  the  4000/.  during  his  life ;  but  Lord 

Hardwicke  was  against  the  plaintiff  on  this  ground,  and  decreed 

for  him  only  on  the  rule  above-mentioned  (m). 

TemaU  in  iaU      But  if  tenant  in  tail  discharge  the  interest  of  incumbrances, 

fu!^^li^^on'  neither  he  nor  any  in  hb  place  will  be  permitted  to  set  up  that 

ist^e,  as  a  fact  undone,  but  the  remainder-mkm  shall  have  the  benefit 

of  it(t);  and  none  in  the  place  of  tenant  in  tail  can  inust  on 
'  being  a  creditor  upon  that  estate  (n). 

(g)  Sir  Jab»  Si.  AUkoCs  ease,  Salk.         (t)  Anusbwry  v,  Brouniy  1  Yes.  477. 

567.  5.  C.  sapm,  S4e.  994,  [8f  S,  of  this 

(A)  SergUon  ▼.  SeaUy^  Oct.  SSth,  edition,  u  notia,  et  vide  Brotnpton  v. 

174«.    2  Atk.  416.  Cited  1  Yes.  477.  AUeUy  2  Yern.  566.~£<i.] 
4  80,  and  confirmed. 


Dwbtfvl  wki'  (K)  It  may  be  inferred  from  this  statement  of  the  case,  that  Lord 
iher  aueta  o/  Hardwicke  was  against  the  plaintUf,  on  the  groand  that  the  assets  of  the 
itrfant  tenant  ■  infant  were  not  liable  to  answer  for  interest  which  he  ought  to  have  paid 
til  tail  {kis  during  his  life.  His  liordship's  observations  were  these  :-^*' I  do  not  so 
guardian  being  much  as  remember  an  instance  where  even  a  tenant  in  tail  has  been  obliged 
in  receipt  of  to  keep  down  interest;  but  if  be  dies  during  his  infancy,  and  the  remainder 
rente)  muet  die*  ^^  ^^^  u  limited  to  a  stranger,  it  may  possibly  make  some  difference  :  but 
vkarge  arrears,  ^  ^iU  Bot  determine  now  how  the  court  would  direct  in  that  case ;  there 

must  be  an  account  taken  of  the  rents  and  profits  of  the  real  estate  of  the 
infant,  descended  upon  Mrs.  Sergison,  the  wife  of  the  plaintiff,  and  so 
much  of  them  applied  as  will  pay  off  the  interest  doe  upon  the  fO0O<. 
appointed  to  Mr.  Speake,  which  must  be  at  the  rate  of  4  per  cent,  and 
commence  from  one  year  after  the  execution  of  the  articles  of  appoint- 
mcnt"  The  account  of  the  rents  and  profits  here  directed  was,  it  is 
presumed,  an  account  of  what  had  accrued  due  during  the  infancy,  and 
which  had  been  rec^ved  by  the  infant,  his  trustees,  or  guardians.  If  this 
be  so,  the  case  of  Sergison  v.  Sealey,  stands  as  an  authority  for  the  position, 
that  the  personal  estate,  of  an  infant  tenant  in  tail,  subject  to  a  mortga^, 
will  be  liable  to  answer  for  the  arrears  of  interest  accruing  due  during 
infancy,  if  his  guardian  or  trustee  has  been  in  receipt  of  uie  rents  and 

Srofits  of  the  estate  in  the  interval,  and  applied  them  to  the  infant's  benefit. 
>ut  it  should  be  distinctly  remembered,  that  in  this  case  the  infant  died, 
leaving  a  large  personal  estate,  as  stated  in  the  preceding  note,  and  this 
circumstance  was  much  relied  on  in  the  decision. 
Text  eonjtrmed,      (N)  In  a  recent  case  Lord  Manners  said,  that  although  the  case  of 
Amesifury  v.  Broirn,  lYes.  477,  had  been  ingcnionsly  put,  and  much  relied 
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If  there  be  baron  and  feniei  and  the  busband  take  in  a  mort-  Hu»h«M  jmr- 
gage  of  ati  estate  of  which  his  wife  is  tenant  in  tail,  and  is  in  ^^^  «„  ^^g 
receipt  of  the  rents;  the  husband  will  not  be  allowed  interest  f»*»f^  ^**" 
OQ  the  mortgage  during  the  life  of  his  wife,  on  a  bill  exhibited  rents,  wtt  al- 
hy  theai  in  reversion  after  her  death.  ^Tde^h^^* 

Thus,  where  A.  seised  in  tail  of  the  equity  of  redemption  hUwifey  though 
of  an  estate  (Jc),  reversion  in  fee  to  the  right  heirs  of  her  bro-  ^^^  ^^^^ 
ther  (which  heirs  were  four  sisters,  A.  being  one)  levied  a  fine 
and  made  a  ccmveyance  thereof  to  B.,  by  lease  and  release,  in      £  998  ] 
consideration  of  money  paid,  and  of  paying  600/.  doe  on  the 
mortgage,  and  several  legacies  cbaiged  oa  the'  estate  by  the 
testatoi^s  will,  under  which  she  claimed.    Afterwards  she  inter- 
married with  B.,  and  previous  to  the  marriage  a  settlement  was 
made  of  this  estate  (which  was  the  husband's  under  the'  prior 
purchase)  to  the  husband  for  life,  remainder  to  the  wife  for 
ninety*nine  years,  if  she  so  long  lived,  remainder  to  the  issue 
of  the  mahiage,  remainder  over.    After  the  marriage  the  hus- 
band took  an  assignment  of  the  mortgage,  recithig  that  the  pre- 

[k)  Ame$1mry  v.  Brown,  iVes.  477.  S.  C.  topra,  24S.  994. 


ODy  it  only  amounted  to  this ;  that  tlioiiAh  a  tenant  in  tail  i«  not  obli^d  to 
k«ep  down  the  interest  on  a  charge  anecting  the  estate,  yet  if  he  do  so, 
his  personal  representative  will  not  be  allowed  it  against  th^  estate,  which 
did  not  apply  to  the  case  before  him.  Bedingtmiy.  Redingtcn^  1  Ball  &  Beau 
143.    For  similar  law,  see  Bertie  v.  Ahingdon,  3  Meri?.  568.  )  . 

(O)  Nor,  indeed,  will  the  husband  be  allowed  interest  on  snch  a  mort-   Tenant  t«./M 
gage  during  his  own  life  if  he  be  tenant  b^  the  curtesy,  for  as  snch  he  is  not  obliged  toi 
Doand  to  keep  down  the  interest.    Monkg/ord  ▼.  Btmbury,  antea,  p.  923,  of  keep  damn  im^ 
this  edition,  n.^H);  9ud  Corbett  w.  Barker ,  3  Anstr.  759.    But  the  husband  terett.    So  ef 
•f  a  mortgagor  in  fee  is  not  obliged  to  keep  down  the  interest  during  the  Aas6aad  rf  te- 
joint  lives  of  himself  and  wife ;  for  a  tenant  in  fee  may  permit  the  interest  aaa^  in  fee  disT' 
to  ran  in  arrear  to  any  amount,  and  such  arrears  will  remain  a  charge  on  the  ing  coverture  ; 
estate,  and  his  real  and  personal  representatives  cannot,  in  such  case,  vary  hut  if  he  tiftef' 
the  order  and  liability  of  the  funds,  or  change  the  rights  of  the  parties  as  for-  warde   heoomt 
tone  has  left  them ;  see  anteji,  301,  of  this  edition,  tn  notisi  and  3  Meriv.  568.  tenoMt  by  car- 
In  Ruseomb  v.  Haref  6  Dow  P.  C.  91,  (a  case  involving  the  law  now  under  feey,  he  wnut 
consideration,)  Lord  Eldoa  said,  there  were  some  errors  iu  the  decree  pay  interest  em 
below;— ''The  wife  died  an  1794,  and  the  husband  in  1799,  and  the  decree  arrears  acent^ 
directed  that  the  interest  [on  the  mortgage]  should  be  computed  from  the  ing  during  eo* 
death  of  the  husband.    WhUe  both  the  wife  and  hnsband  lived  they  were  tcriar^. 
not  bound  to  keep  down  the  interest ;  but  when  tlie  wife  died  the  husband 
became  tenant  for  life  by  the  curtesy ;  and,  as  tenant  for  life,  was  bound  to 
keep  down  the  interest  from  that  time.    But  the  decree  directed  no  account 
of  the  Interest  till  the  death  of  the  husband.    Anotlier  consideration  was, 
that  as  they  were  not  bound  to  keep  dpwn  the  interest  on  the  mortgage  of 
1766,  how  was  that  to  be  provided  for  ?    The  arrear  of  interest  at  the  death 
ik  the  wife  must  be  converted  into  principal,  and  con&idercd  as  a  charge  on 
the  estate,  and  the  estate  must  answer  it.    So  that  the  arrear  of  interest  is 
to  be  converted  into  principal  at  the  death  of  tlie  wife ;  and  to  be  consi- 
dered as  a  cbafee  on  ttie  estate,  and  from  that  time  the  hiD^band  was  bound 
to  keep  down  the  interest."    Hence,  we  see,  that  though  the  husband  of  a 
mortgagor  in  fee  is  not  compellable  to  keep  down  tlie  interest  during  the 
coverture,  yet  If  he  be  tenant  by  the  curtesy  he  must,  contrary  to  the 
general  rale,  pay  interest  on  the  arrears  which  have  accrued  due  during 
the  joint  Jives  of  himself  and  wife. 
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« 

Amesburyw.       tDises  had  been  devised  to  his  wife,  and  also  took  a  conveyance 

of  the  legal  estate  in  fee  to  his  own  use.    The  wife  died  with- 
out issue,  the  husband  continued  in  possession.     Then  the  three 
co-heirs  of  the  first  testator  being  entitled  to  the  reversion  in  fee, 
brought  a  bi]l  against  B.  to  redeem  this  estate,  on  payment  of 
such  part  of  the  incumbrances  thereon,  as  they  were  bound  by 
law  to  discharge,  insisting,  that  they  were  not  obliged  to  pay 
interest  on  the  principal  sum  of  thes6  incumbrances,  farther 
back  than  from  the  death  of  the  wife ;  for  B.  having  taken  in 
the  mortgage,  and  received  the  profits,  the  interest  during  her 
life  would  be  supposed  to  be  paid ;  and  so  it  was  held  by  Lord 
[  999  ]     Hardwicke,  who  said,  that  there  waa  no  determination  directly 
'  on  the  point,  therefore  he  must  decide  on  general  principles. 
The  wife  was  entitled  herself  to  the  reversion  in  fee  of  one- 
fourth  part(/),  the  other  three-fourths  thereof  belonging  to 
the  plaintiffs,  the  three  co-heirs.     She  might  by  recovery  have 
barred  the  reversion  in  fee  in  the  whole;  by  fine  she  could  bar 
it  in  her  own  fourth  part.    The  taking  the  assignment  of  the 
mortgage  by  the  husband,  appeared  from  the  recital  to  have 
been  after  the  marriage,  when  the  husband,  if  the  settlement 
had  been  good^  was  seised  in  his  own  right  for  life ;  if  not  good, 
and  the  estate  in  tail  continued,  he  was  seised  in  right  of  lus 
'  wife. 

The  question  was,  from  what  time  interest  was  to  be  com- 
puted? He  was  of  opinion,  that  the  husband  was  not  entitled 
to  have  any  allowance  of  three-fourth  parts  of  the  interest 
during  the  time  he  was  in  possession,  considering  him  in  any 
light. 

First,  as  a  purchaser  of  this  estate,  by  the  assignment  and 
conveyances  made  by  the  wife,  when  a  feme  sole,  which  was 
[  1000  i  the  [true  way ;  but  if  that  was  out  of  the  case,  considering  him 
as  husband  of  tenant  in  tail,  in  possession  of  the  estate,  having 
taken  in  a  mortgage  thereof,  the  rule  of  equity  would  be,  that 
his  purchase  would  be  defeated,  but  he  would  have  the  benefit 
of  the  mortgage,  so  taken  in  for  satisfaction  of  his  principal 
and  interest,  so  far  as  they  were  not  satisfied  by  the  rents  and 
profits  of  the  estate ;  for  in  that  case  he  must  be  considered  aa 
a  mortgagee ;  if,  as  a  mortgagee  in  possession,  he  must  account 
for  the  rents  and  profits  of  the  estate,  and  out  of  them  the  in- 
terest of  the  mortgage  must  be  kept  down ;  if  he  had  purchased 
the  reversion  only,  and  taken  an  assignment  of  the  mortgage, 
and  never  come  into  possession,  and  his  pufchase  had  been 

(f)  Amesbury  v,  Brovm,  iVes.  477. 
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then  jdefeated,  and  be  evicted,  he  would  have  been  entitled  to  Amethurif  y. 
have  had  his  whole  principal  and  interest ;  because  he  would 
bflve  received  notlung  of  the  estate  to  keep  down  the  interest. 

So  it  would  be  on  the  foot  of  the  purcliase,  taking  it  in  the 
feast  favourable  light  for  the  plaintiiis ;  nor  on  the  foot  of  the 
settlement  would  it  mend  the  case ;  for  as  tenant  for  life  under 
that  settlement  he  would  be  bound  to  keep  down  the  interest, 
so  would  the  wife  have  been  if  she  had  survived. 

This  brought  his  Lordship  to  the  second  way  of  considering  [  1001  ] 
it,  namely,  as  if  the  purchase  and  settlement  were  out  of  the 
case,  and  looking  upon  the  husband  as  having  married  tenant 
in  tail  of  an  estate,  reversion  in  fee  to  strangers  as  to  three^ 
fourths,  and  being  in  possession  in  her  right,  taking  in  a  pre- 
ceding mortgage,  bindmg  that  estate  in  tail,  and  afterwards 
continuing  in  possession,  and  receiving  the  rents  and  profits. 

The  question  then  would  be,  whedier  such  an  husband,  after  Tenant  for 
the  death  of  his  wife  without  issue,  was  entitled,  notwithstand-  Jtffjlu^ectto 
ing  the  receipt  of  the  profits,  not  to  be  redeemed  without  pay-  vwrigage^  must 
ment  of  the  whole  interest  ?  In  general,  a  court  of  equity  terest, 
endeavoured  to  make  every  part  of  the  ownership  of  an  estate 
bear  part  of  the  iiKumbrance;  as  if  there  were  tenant  for  years, 
or  life,  subject  to  a  mortgage,  he  must  keep  down  the  interest 
during  his  time.  Suppose  the  tenant  in  tail  had  not  married, 
but  had  taken  an  assignment  of  the  mortgage  to  herself,  and 
died,  without  barring  the  remainder  in  fee;  taking  the  assign- 
ment to  herself,  she  would  have  been  considered  as  owner,  and 
seised  of  an  estate,  which  &iight  have  continued  for  ever ;.  then  [  1002  ] 
perhaps  the  reversioner  would  have  had  stronger  reason  to  say, 
diat  the  whole  estate  was  discharged  of  this  mortgage  (Z^) 
than  on  the  other  side,  the  representatives  of  tenant  in  tail 
MTOuld  have  to  say,  that  they  should  be  reimbursed  the  interest 
incurred  due  during  her  life,  because  it  might  be  considered  as 
waiting  upon  the  inheritance  during  that  time;  but  it  had  not 
been  carried  so  far  as  that  In  the  case  of  Mr.  Smith,  of 
Wheale  Hall,  in  Essex,  tenant  in  tail  died,  witiiout  barring, 
but  had  taken  in  a  mortgage,  which  was  considered,  for  the 
principal^  as  an  incumbrance  on  the  estate,  but  the  question  of 
interest  did  not  arise  there.  No  case  had  been  cited  where 
such  a  tenant  in  tail,  being  in  possession,  his  personal  repre- 
sentative had  been  allowed  to  burthen  the  reversion  in  fee  with 
the  interest  incurred  during  his  life,  where  he  was  owner  both 

(U)  [The  rules   on     tbis  subject      note,   see  autea,  316,  of  this  edi* 
have  been  submitted  in  a  former      tion,  n.  (T).— JBd.] 
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[  1003  ] 


[  1004  ] 


of  the  estate  in  possession  and  the  charge ;  and  it  would  be  of 
▼ery  mischievous  consequence,   if  it  should   be  taken  to  be 
otherwise.     Suppose  she,  after  taking  the  mor^;^,  had  mar- 
ried, and  then  died,  leaving  issue  in  tail ;  could  her  peraooal 
representatives  come  against  the  issue,  to'  burthen  the  estate 
with  the  interest  of  that  mortgage  i    It  would  be  considered, 
as  taken  in  for.  the  ben^  of  the  issue  in  tail.    Cases  of  this 
kind  depended  on  such  a  variety  of  circumstances,  that  it  was 
impossible  to  draw  the  line.    The  tenant  in  tail  was  but  tenant 
at  will  to  the  mortgagee,  who  might  have  brought  an  eject- 
ment, turned  her  out  possession,  and  have  received  the  rents 
and  profits ;  then  the  profits  would  have  been  taken  from  the 
tenant  in  tail  during  her  life.     Suppose  tenant  in  tail  had  after^ 
wards  brought  a  bill  to  redeem  the  mortgage,  she  must  have 
redeemed  on  payment  of  principal,  interest,  and  coats ;  should 
tliat  burthen  the  estate  of  the  remainder,  with  all  the  interest, 
which^had  been  paid  out  of  the  rents  and  profits  of  that  estate, 
in  the  hands  of  the  mortgagee?    None  could  tell  when  tenant 
in  tail  took  the  mortgage,  or  on  what  grounds  it  was  done. 
The  reason  might  be^    that  the  mortgagee  intended  to  have 
brought  an  ejectment,  turned  her  out  of  possession,  and  taken 
the  rents  and  profits  to  his  own  use  :  that  did  not  appear,  but 
there  might  be  various  reasons  for  taking  in  the  mortgage ;  as, 
to  prevent  suits  by  foreclosure,  or  ejectment ;  and  it  would  be 
making  it  litible  to  too  great  uncertainty  to  say^  that  all  the 
minute  considerations  of  tenant  in  tail,  taking  an  assignment  of 
a  mortgage,  should  be  considered  by  the  court,  upon  a  question 
between  the  personal  representative  of  tenant  in  tail  and  the 
reversioner,  after  it  came  into  possession.     His  Lordship  did 
not  see  how  this  difiered  from  the  case  of  interest  paid  by 
tenant  in  tail. 

He  was  unwilling  to  make  a  precedent  of  the  representatives 
of  tenant  in  tail,  calling  back  the  interest  of  an  incumbrance 
paid.  It  was  right  to  let  things  stand  as  the  courts  found  then, 
at  the  death  of  the  tenant  in  tail.  And  though  that  was  not 
strictly  this  case,  this  being  a  case  of  a  mortgage  taken  in  by 
husband  of  tenant  in  tail,  seised  in  right  of  his  wife,  yet  that 
would  not  make  any  difference ;  for  the  husband  of  tenant  in 
tail,  so  seised,  ought  to  be  considered  exactly  in  the  same  state 
as  tenant  in  tail  would  be,  and  in  no  better ;  namely,,  taking  the 
estate  subject  to  all  the  incumbrances,  actio^i,  and  remedies 
the  mortgagee  had  therein,  jand  to  the  right  and  estate  of  the 
reversioner,  or  remainder-man ;  consequently,  as  not  having  a 
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nght^  after  having  received  the  profits  of  the  estate  during  the  Amttlut^  y. 
life  of  the  wife,  to  come  against  the  remainder-man  for  satis- 
faction of  the  interest,  which,  naturally,  the  rents  and  profits    , 
were  to  answer. 

This  was  not  setting  up  a  right  to  call  upon  the  personal  [  i005  ] 
estate  of  tenant  in  tail  to  satisfy  arrears  of  interest,  but  setting 
up  a  right,  in  the  representatives  of  tenant  in  tail,  to  bring  a 
burthen  on  the  reversioner  in  fee,  which  had  been  discharged 
by  tenant  in  tail  himself;  and  as  there  was  no  precedent,  he 
would  not  make  one. 

Tlie  guardian  of  an  infant  shall  not  by  his  neglect,  in  favour  lufind  moH- 
of  the  personal  fund,  subject  tha  real  estate  to  the  discharge  ^^^^^e/^e. 
of  interest  on  a  mortgage,  to  which,  if  due  diligence  had  been  Guardian  or  kU 
used,  it  had  not  been  liable  (ss).    One  having  two  sons,  R.  and  miiUnginUrett 
T.  (f),  and  being  seised  in  fee  of  the  manor  of  B.  (which  manor  *»«•»• '"wrMr, 

•  ,   ^  ^      ,  .  1     ,.    ,  perMonully   re- 

was  m  mortgage)  left  two  sons,  one  of  which  died  at  two  years  ayontlbu. 
old,  and  tne  pther  at  six  years  old ;  whereupon  the  estate  de- 
scended to  the  uncle.    The  guardian  of  the  son  had  neglected 
to  discharge  the  interest  of  the  mortgage,  and  the  question  was, 
whether  he  or  the  uncle  should  pay  it  ?    It  was   contended, 
that  the  guardian  of  the  son,  who  was  in  possession,  ought,  out 
of  the  profits,  to  have  kept  down^the  interest  of  the  mortgage,     [  1006  ] 
like  the  case,  where  a  man  mortgages  land,  and  devises  to  A. 
for  life,  remainder  to  B.  in  fee;  A.  must  keep  down  the  inte- 
rest.    Sedper  curiam,  that  is  not  like  the  present  case;  for  in 
the  case  cited,  a  third  person,    the  remainder-man,  and  one 
not  claiming  under  the  tenant  for  life,  would  suffer  by  non-pay- 
ment of  interest ;  otherwise  here,  where  the  son  was  entitled 
t6  the  whole  fee-simple,  and  might,  when  of  age,  charge  or 
alien  the  whole.    And  if  a  devisee  in  fee  of  a  mortgaged  estate  Exeau&r  of 
be  of  age,  and  suffers  the  interest  to  go  greatly  in  arrear,  his  yj'  nS^bie 
executor  shall  not  be  bound  out  of  the  rents  (tt)  to  keep  down  /<»»'  «"'<'«»•*  <^ 
the  same ;  but  this  being  in  the  case  of  an  infajnt  and  a  guardian, 
it  would  be  a  great  inconvenience,  if  the  guardian  might  ruin 
the  inheritance  (which  it  is  his  duty  to  preserve)  by  letting  the 
interest  run  on,  and  diis  to  increase  the  personal  estate,  of 
which,  possibly,  he  may  be  in  expectation.     And  the  guardian 
or  his  executor,  in  case  of  his  death,  was  decreed  to  answer 
the  interest  out  of  the  profits. 

{u)  [And  that  a  guardian  may  pay  (tt)  [That  U,  it  is  presumed,  out 

interest  of  incnmbrances,  see  antea,  of  the  rents  received  by  such  devi- 

^84,  of  this  edition,  in  the  text.—  see,  the  benefit  of  which  nltimatcly 

EdJ\  devolves  on  the  executor,  by  an  in- 

(')  JamingM  v.  Loolcf,  2  P.  Wms.  crease  of  the  personal  estate,— £d.] 
276. 
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Firsi  mortgagee 
in  possession^ 
charged  unth 
what  he  mighi 
haioe  receiwd 
(iitt). 

[  1007  ] 


No  conversion 
of  interest  with 
notice, 

Pavment  A 
scnrener  Aav- 
,  ing  bond,  good 


If  a  first  mortgagee  enter  {u),  aod  afterwards  suffer  the  mort- 
gagor to  take  the  profits,  without  requiring  interest,  the  lands, 
in  the  hands  of  a  second  mortgagee,  shall  not  be  charged  with 
any  interest  for  that  time ;  that  is,  the  interest  of  the  first  mort- 
gagee shall  not  affect  the  Tands,  so  as  to  keep  out  the  second 
mortgagee  longer  than  he  would  have  been  kept  out,  if  the 
interest  had  been  duly  paid. 

A  prior  incumbrancer  (x)  having  notice  of  subsequent  incum- 
brancers, shall  not  turn  the  interest  into  principal  against 
them  (p). 

If  a  scrivener  is  intrusted  with  the  custody  of  a  mortgage- 
bond  (^),  be  may  receive  the  interest;  and  though  he  fail,  yet 
the  mortgagee  shall  bear  the  loss :  and  so  it  will  also  be,  in 
such  case,  if  he  receive  the  principal,  and  deliver  up  the  bond ; 


(tt)  Benlhnm  v.  Haincourt,  Pre.  Ch. 
30. 

(«tt)  [This  subject  is  fnlly  treated 
of,  antca,  991)  of  tins  edition,  ii.(D), 
el  vide  infra,  p.  1098, 10€9.— iCtf.] 

(x)  Digby  V.  Ciaggs,  Amb.  Rep. 


619,    [5.  C.  9  Eden,  900,  andS.  L. 
antea,  910,  of  this  edition.— £4.] 

(y)  Whitlock  v.  Waltham,  Salic. 
158.  S.  C.  1  £q.  Ca.  Abr.  145,  pi.  4. 
S,  C.  1  Vera.  150,  et  vide  Martin  f . 
Kingly,  Pre.  Ch.  909. 


Prior  incum- 
brancer not  al' 
lowed  to  turn 
interest  into 
yrincipal  as 
against  subse- 
qtient  incum- 
brancer, with 
notice. 


That  may  be 
done  andcahly 
which  mny  be 
obtained  adter- 
snriously. 

But  costs  may 
be  turned  into 
principaly  not- 
withstanding 
such  notice. 

Scrivener  with- 
in  bioikfupt 


(P)  That  is,  without  the  consent  of  the  second  incumbrancer.  The  geneid 
rule  is  mentioned,  antea,  p.  908^  of  this  edition.  The  doctrine  in  the  text 
had  been  established  long  before  Lord  Northington's  time,  in  the  case 
of  Montague  v.  Ratcliffe,  5th  June,  1706,  where  it  was  held,  that  the  as- 
signee of  the  first  motigaffe,  having  notice  of  the  second  mortgage,  should 
not  turn  interest  into  principal.  9  Fonbl.  438,  n.  (o),  5th  edition.  Tlie 
case  of  Digby  y.  Craggs,  is  thus  reported  in  9  Eden,  900  :-*J.  N.  Cragp, 
by  indentures  of  lease  and  release,  mortgaged  his  estate  at  C.  to  the  plain- 
tiff, Mrs.  Digby,  for  securing  the  sum  of  14,000/.  with  interest,  ni  4per 
cent.  Being  indebted  for  interest  upon  the  said  mortgage,  bv  indorsement 
on  the  mortgage  deed,  he  diarged  the  premises  with  tlie  further  sura  of 
1947/.  j  he  afterwards  charged  the  premises  with  scYcrai  annuities  and  incitm- 
brances,  of  which  Mrs.  Digby  had  notice ;  and  becoming  still  further  ia* 
debted  to  her  for  interest  on  the  said  mortgage,  by  another  indorsement  in 
1757,  he  charged  the  premises  with  the  further  sum  of  1349/.  The  bill  was 
for  interest  upon  die  whole  snm  of  16,589/.  from  March,  1757,  or  for  a 
foreclosure.  Lord  Northington  was  of  opinion,  that  the  interest  could  not 
be  turned  into  principal  by  the  indorsement  of  March,  1757,  as  against  tiie 
subsequent  annnitants  and  incumbrancers,  Mrs.  Digby  having  had  notice 
of  such  incumbrances.  The  case  of  Greenley  v.  Howe,  at  the  Rolls,  18tli 
February,  1763,  could  not  alter  this  opinion'.  The  ground,  his  Honour  pro- 
ceeded on,  in  that  case  was,  that  if  a  first  mortgagee  had  filed  a  bill,  his  is- 
terest,  after  a  report  confirmed^  would  have  become  principal,  [S.  L.,  antea, 
p.  911,  of  this  edition,  text]  and,  therefore,  it  was  reasonable  that  that 
might  be  done  amicably  which  might  be  got  at  by  adverse  proceedings,  and 
especially  as  the  costs  of  such  adverse  proceedings  must  have  come  out  of 
the  estate,  and  conseqnenUy  woiAd  have  lessened  the  secnrity  of  theotlier 
incumbrancers.  If  a  bill  had  been  filed  by  the  first  mortgagee,  it  seemed 
the  secdnd  might  have  redeemed  him. 

But  though  a  first  incumbrancer  cannot,  with  notice  of  a  subsequent  io« 
cumbrancer,  turn  interest  into  principal  as  against  him,  yet  it  seems  he  may 
make  his  costs,  eliarges,  and  renewal  fees,  principal,  notwithstanding  such 
notice.  Godfrey  v.  H'atson,  3  Atk.  518,  Jktantove  v.  Jiallf  9  Vera.  84* 
Laeam  v.  Mertins,  1  Serjt.  Wils.  34,  supra,  993. 

(Q)  In  Malkin  Ex  parte,  9  Ve.s.  6:  Be.  3.%  it  was  doubted  whether  the  sane 
person  could  act  asuttoiiicy  and  scHvencr  in  the  saiuc  transaction  ^  and  it 
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kf  being  intrusted  with  the  security  itself,  it  shall  be  presumed, 
that  he  was  intrusted  with  a  power  over  it,  and  with  a  power  to 
receive  the  principal  and  interest ;  the  rather,  because  the  giving 
^p  of  the  bond,  upon  the  payment  of  the  money,  is  a  dis- 
charge thereof;  otherwise  it  is,  if  the  obligee  take  away  the 
bond ;  for,  in  that  case,  he  hath  no  authority  to  receive  the 

™°*y-     ...  [  1008  ] 

If  a  scrivener  is  entrusted  with  the  mortgage-deed  (z),  and  not  He  can  receive 

flic  bond,  he  hath  only  an  authority  to  receive  the  interest,  but  tll^e^'d^  ^ 

not  the  principal ;  because  the  giving  up  the  deed  is  not  suffi*  owi  not  bond, 

cieut  to  restore  the  estate,  but  there  niust  be  a  re-conveyance ; 

whereas  the  giving  up  a  bond,  is  in  law  an  extinguishment  of 

the  debt  (zr). 

Although  a  scrivener  hath  neither  the  custody  of  the  mort-  Bui  by  comew 
gage,  or  the  bond  (a),  yet  if  the  mortgagee  agree  that  the  mort-  J^J^JiJ^ 
gagor  shall  pay  the  interest  to  the  scrivener,  the  interest  may  deed  or  bond. 
be  well  paid  to  him  as  long  as  the  mor^agee  lives. 

If  a  mortgagee,  in  such  case,  die  (£),  and  his  executor  come  And  mort* 
to  the  scrivener,  and  receive  interest  of  him,  and  at  his  hands,  t^^iJ  receipt 
that  becomes  due  after  the  death  of  the  mortgagee,  this  is  a  ^/  interest  front 
good  payment ;  and  if,  after  such   receipt,  the  scrivener  break,  jgmu  affree- 
the  mor^gor  shall  not  bear  tiie  loss ;  for  it  is  the  mortgagee  *"^^* 
that  trusts   the  scrivener,  and  the  executor  comes    into    the 
agreement,  and  thereby  renews  it,  supposing  it  was  determined 
by  the  death  of  the  mortgagee ;  but  it  is  rather  an  agreement     [  1009  ] 
Aan  an  authority,  and  does  not  die  with  the  party. 

A  mortgagee  (c)  refusing  to  receive  his  money  on  tender.  Tender  m*- 
after  forfeiture,  will  lose  his   interest  from    the  time  of  the  tf\ix\nMSu^ 
tender. 

(z)  fVkiilock    ▼.  WMUhamy   Salk.  158.  S.  C.  1  Eq.  Ca.  Abr.  145,  pi.  4. 

158.  S.  C.  1  Eq.  Ca.  Abr.  145,  pi.  4.  1  Vi^rn.  150.  et  vide  Martin  v.  King- 

1  Vera.  150,  et  fide  Martin  y.King-  ly.  Pre.  Ch.  209. 

ly.  Pre.  Ch.  J09.  (A)  Ibid. 

(zz)  [As  to  the  cancellation  of  the  (c)  Sir  John  Austin  v.  Executors  of 

mortgage  deed,  see  Co.  Litt.  23t  a.  Sir  IV,  Dodwell,  l  Eq.  Ca.  Abr.  318, 

et  antea,  20^,  of  this  edition.— £J.j  pi.  9. 

(a)  iridtlock    V.  WalthaMf    Salk. 


af^rwardfl  held,  (ib.  175.)  that  a  practising  attorney,  ne<;otiating  loans  laws,  but  attor* 
in  the  coarse  of  his  business  is  not  a  money  scrivener  within  the  meaning  of  uey  not, 
the'  banknipt  laws.  S.  C.  fnlly  reported,  2  Rose,  27.  Yet  the  contrary 
was  liolden  in  Hutchinson'  v.  Gascoigne,  1  Holt,  507,  which  seems  to 
have  bc«n  again  contradicted  by  Hurd  y.  Bridges,  1  ib.  654.  See  also 
l^wis  Ex  parte,  ^  Rose,  59.  The  question,  however,  in  these  cases  appears 
to  be,  whether  the  person  is  by  profession  a  scrivener  as  distinguished  from 
the  profession  of  an  attorney,  which  he  may  be  also,  or  whether  he  is  an 
'  attorney,  merely  performing  in  his  ordinary  business  some  of  the  proper 
acts  of  a  scriveuer* 
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noiice  qf  pay- 
ment o/privci- 
jmU  htt9  been 
given  to  mort- 
gagee^ 


But  then  notice  of  paying  off  the  mortgage  must  have  been 

given  to  the  moHgagee(d)  at  least  six  caUndim' (dd)  month 

before,  and  the  money  must  have  been  tendered  on  the  day  of 

the   determination  of  that  notice;    for  where  the  mortgagor 

omitted  to  tender  the  money  on  the  very  day'  on  which  the 

notice  expired,   apd,  in  consequence  thereof,   the  mortgage 

refused  the  tender,  the  payment  of  the  interest  was  held  by 

;  Lord  Hardwicke  not  to  be  thereby  suspended ;  for  that  by  the 

omission  of  the  mortgagor,  the  mortgagee  was  become  entitled 

to  a  farther  notice  of  six  calendar  months,  at  the  expiration  of 

which  a  strict  tender  must  be  made(R). 


(d)  Hix  ▼.  Ling,  before  Lord 
Hardwicke,  [S.  C.  5  Sapp.Vin.  Abr. 
26t.  Chnrch  V.  Bishop^  2"Ve8.  S72. 
Garfortk  v.  BtodUyy  ib.  678.— £i/.] 


{dd  )  [The  compatation  will  be  as 
above  expressed,  accordiDg  to  calen- 
dar, not  lanar  months.  Dyer  ▼. 
Sloeetingf  Willes  Rep.  588.— £d.] 


Mortgagee  may 
require  money 
to  he  paid  tm- 
mediately. 


Six  monM  no- 
tice super jfeded 
hy  tender  qf 
six  mmUhs*  in- 
tcrtst. 


Tende^  must 
aUratjs  be  to  j 
person  of  mort-i 
gHgee  after  coj»-| 
dUion  forfeited* 


t        • 


Mortgagee  re- 
qniring  pay- 
ment nf  money, 
mnst  be  ready 
with  deeds  at 
time  and  place 
appointed^ 


(R)  This  notice  should  specify  both  the  time  and  place  of  payment.    A 
form  will  be  added  in  the  Appendix,  No.  XXXII. 
'  As  to  the  mortgai^ee,  it  is  clear  he  may  call  in  his  money  at  his  pleasure, 
and  may  require  it  to  be  piid  at  as  short  a*  warning  as  he  chooses  to  name ; 
for  it  has  never  been  held,  tliat  on  a  triaF  of  ejectment,  or  on  a  bill  to  fore- 
close, the  plaintiff  shonld  be  nonsuited,  or  the  bill  dismissed,  because  tbe 
mortgagee  did  not  give  six  months  notice  to  pay  the  money  in,  or  any  other 
definitive  notice.    Tbe  reason  is,  because  at  law  the  estate  is  his  own  $  a^^.d 
DO  notice  is  requisite  to  entitle  a  man  to  recover  his  own  wbo  stands  Id  the 
situation  of  mortgagee  ;  so  that  whenever  the  mortgagee  calls  for  his  money 
the  mortgagor  must  pay  it ;  and  the  mortgagee  may  at  his  pleasure  pro- 
ceed at  law  to  recover  the  possession,  or  in  equity  to  "foreclose.    But  the 
mortgag^  b  not  in  the  same  situation,  he  cannot  compel  the  mortgagee  to 
take  his  money  at  a  moment's  warning ;  he  must  give  the  mortgagee  six 
months*  notice  to  recover  it ;  or,  which  is  the  same  thing,  pay  him  six  months' 
interest  in  advance  ;  becitnse  the  day  of  redemption  at  law  being  passed, 
he  has  lost  his  estate  at  law,  and  can  be  let  in  to  redeem  by  a  court  of 
equity  only ;  and  a  court  of  equity  will  not  assist,  ttnless  be  will  do  equity: 
and  the  court  holds  it  equitable  that  the  mortgagor  shall  give  six  months' 
notice  of  paying  in  the  money,  to  enable  the  mortgagee  to  provide  another 
security  for  it.    Hut  when  the  mortgagee  requires  payment,  all  notice  is  oot 
of  the  case :  it  is  not  notice,  but  a  demand,  which  the  mortgagee  has  a 
right  to  make,  without  any  limitation  of  time  whatever;  and,  consequentiyi 
when  the  mortgagee  has  demanded  his  money,  the  mortgagor  may  bring  it 
him  the  next  day,  and  if  he  refuse  to  receive  it  he  can  no  longer  demand 
interest ;  for  his  demand  of  the  money  has  made  notice  from  the  mortgagor 
wholly  unnecessary.    When  the  mortgagee  has  demanded  payment  of  bis 
money  it  must  be  brought  to  him  personaUy;  for  though  a  place  of  re-pay- 
roent  is  mentioned  in  the  mortgage  deed,  yet  the  day  of  re-payment  beiDg 
passed,  the  mortgagee  is  not  bound  to  attend  there  ;  and,  therefore,  it  must 
be  brought  to  him  peiyonally.    It  is  tlius  upon  a  general  demand,  but  he 
may  give  a  special  notice.    The  mortgagee,  when  he  makes  the  demand, 
has  a  right  to  appoint  a  'time  and  place  ibr  payment  of  the  money,  and 
then  the  mortgagor  must  attend  at  the  time  and  place  prefixed  by  the  mort- 
gagee to  tender  the  money  ;  otherwise  interest  will  run  on  to  the  time  of 
actual  payment,    ft  Cas.  &  Ops.  51. 

But  if  the  mortgagor  comes  with  the  money  to  the  mortgagee,  or  to  the 
time  and  place  appomted,  he  has  a  right  to  require  a  production  and  deli- 
very of  tlie  mortgage  deed,  [contra  Lmgford  v.  C&unty  of  Salop,  Toth.  Sf9, 
infra,  1068,  lith  section  of  note  there,]  and  to  have  it  delivered  up  to  him, 
as  the  production  and  delivery  of  the  mortgage  deed  is  the  proper  evidence 
to  the  mortgagor  that  the  mortgagee  has  not  assigned  the  mortgage  to  any 
other  person,  but  has  the  right  to  receive  the  money.  ^  Suppose  the  mort- 
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And  Yttch  a  1^^  lender  as  will  suspeiid  the  interest  (e),  when  If gof  tender 

made  to  the  mortgagee,  will  also  bind  his  executors,  or  devisee,  ^^'e'^^ircu- 

But,  ID  such  case,  it  seems  the  plaiQti£f(/)  ought  to  make  ^orortfmMe. 

osth,  that  the  money  was  always  ready,  and  no  profit  was  made  ^Qj^^utor*^ 

of  it;  which  may  be  controverted  by* the  mortgagee,  who  may  oatktkat  kis 

prove  the  contrary;  namely^  that  [he  demanded  it  and]  the  Z^^^l^r^yf^ 
mor^agor  was  not  ready  to  pay  it,  in  which  .case  the  interest 
must  nin  on. 

Ai^,  in  general,  a  strict  tender  roust  be  made(g),  or  the  To  atop  iniereMi 

court  cannot  stop  tho  interest;  although  cases  may1>e  where  *J^^^'^ 
they  would  wish  to, do  it;  that  of  acting  a  more  generous  kind 
part,  if  the  mortgagee  had  taken  it^  is  not  the  rule  that  the 
court  is  to  go  by. 

And  where  there  wbs  an  open  account  between  the  mort*  Tender  ^  mo- 

gagor  and  the  mor^pigee  {h),  and  several  tenders  \vere  made  of  J3oM^*'"i!i"^ 

enough  to  Hop 
(e)  Sir  John  Amtim  v.  Exeeutor$  of         (g)  ^  Ve«.  37$.  imterett* 

Sir  fr,  DodweUy  1  £q.  Ca.  Abr.  318,         (A)  Gar/orth  v«  Bradley^   S  Ves. 

pi.  9.  678,    [S.  C.  antea,  741,  of  this  edi- 

(/)  UUton  T.  Roddf  S  Ch.  Ca.  206.  '   tion,  note  (€).-*£(/.] 

GyUe  ▼.  Hallj  %  P.  Wnu.  378,  infra, 

1015. 
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gagee  has  received  the  money  from  a  third  person,  and  has  assigned  over 
and  delivered  the  mortgage  deed  to  the  assignee,  and  then  calls  on  tlie  mort- 
gagor, (who  is  ignorant  of  the  assignment,)  for  the  money,  and  he  pays  it 
wltbottt  requiring  to  have  the  mortgage  deed  delivered  np,  most  certainly 
the  assignee  can  have  no  bene6t  of  the  mortgage,  nor  compel  him  to  pay  it 
over  again,  though  the  original  mortgagee  who  received  the  money  is  be- 
come insolvent.    Bnt  this  is  confined  to  the  delivery  of  the  mortgage  deed ; 
for  the  mortgagor  has  not  a  right  to  annex  a  condition  to  th|  payment,  that 
the  mortgagee  shall  execute  an  assignment ;  because  it  frequently  happens, 
that  a  proper  assignment  or  re«conveyance  cannot  be  prepared  without  an 
inspection  of  the  title  deeds  in  the  mortgagee's  hands,  and  it  is  understood, 
that  a  mortgagee  is  not  compellable  to  produce  the  title  deeds  before  he  has 
actually  received  his  money  ;  for  otherwise,  under  pretence  of  repayment, 
the  mortgagor  may  look  into  the  title  deeds  with  a  view  to  discover  faults 
and  defeat  the  security ;  but  the  mortgage  deed  itself,  which  puts  him  in  the   Morig0ge  deed 
character  of  mortgagee,  and  without  vniich  he  cannot  resist  the* production   always  opeik  to 
of  the  title,  must  be  always  open  to  the  inspection  of  the  mortgagor,  that  he  mortgagor's  m- 
may  know  his  right  to  redeem.    It  follows,  therefore,  that  when  the  mort-  speetion  ;  coH- 
gagor  comes  to'pay  his  money,  either  to  the  mortgagee  himself  or  to  his  tra  </  title  ' 
agent  at  a  time  and  place  appointed,  he  has  a  right  to  expect  to  find  the  deeds, 
mortgage  deed  there ;  and  that  it  shall  be  ready  to  be  delivered  to  him  when 
the  money  is  paid ;  and  when  that  has  been  done,  he  has  a  right  to  call  for 
the  tHle  deeds,  to  enable  him  to  prepare  ^proper  assignment,  and  to  call  on 
the  mortgagee  to  execute  it  afterwards.    Tiie  mortgagor  is  in  no  danger  in 
paying  the  money  upon  receiving  the  mortgage  deed  without  an  assigninent  7 
because  the  mortgage  and  the  receipt  together  will  always  shew  what  the 
debt  is,  and  tlmt  tiie  debt  is  satisfieu  ;  and  from  thenceforth  the  mortgagee 
will  beeome  a  trustee  for  the  mortgagor  of  the  legal  estate,    t  Cas.  & 
Ops.  5f . 

In  this  place,  it  may  be  subjoined,  tliat  if  a  mortgagee  has  assigned    What  if  mort- 
the  mortage  to  trustees  on  trusts  for  the  benefit  of  his  ramily,  the  mort-  gagee  has  set- 
gagor  on  paying  off  the  money  will  not  be  entitled  to  the  custody  of  the  tied  money  on 
trust  deed,  nor  to  an  attested  copy  thereof  at  the  trustees'  expence.    So,  family  trusts* 
at  least,  the  law  is  understood  to  l)e  ;  and  the  trustees  should  be  reminded 
roost  cautiously  to  refrain  from  entering  into  a  personal  covenant  for  the 
pRxluction  of  the  trust  dced« 
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bank-notes  is  at  all  ecents  a  good  tender ;  and  perhaps  there 
may  be  a  great  policj  in  evading  such  a  decision,  as  the  greatest 
credit  such  paper  can  acquire,  is  the  voluntary  and  universal 
receipt  of  it  as  cash  in  all  parts  of  the  world.  But  although 
courts  of  justice  have  not  yet  decided  bank  notes  to  be  a  legal 
tender,  the  Court  of  King's  Bench/  in  conformity  with  the 
opinion  of  mankind,  have  held,  that  if  such  notes  are  pre- 
sented in  payment,  and  no  objection  made  to  the  receipt  on 
that  account,  they  are  a  good  tender, 
[  1012  ]         Thi3  qaestion  occurred  in  the  case  of  Wright  v.  Reed  (J), 

Banknotes  are       ,.  ,  *•      •  ,  .•  •  i     r 

ca»h,  if  accept-  "which  arose  on  an  objection  taken  to  the  memorial  of  an  an- 

^  jiti^^Let  """'^'  "°^®''  *®  ^''^  ^®^-  ^-  ^-  ^^'  "P^"  *®  ground,  that 

part  of  the  consideration  was  in  money,  and  the  rest  in  bank' 

notes  of  the  Bank  of  England,  whereas  the  whole  consideration 

was  described  as  tnonei/  in  the  memorial.    But  the  court  were 

unanimously  of  opinion,  that  bank-notes  were  to  all  intents 

money,  if  accepted  zeithout  objection  as  such,   and  on  that 

ground  held  that  the  memorial  was  good. 

Tender  qf  bank      But  Mr.  Justice  Buller  observed,  that  although  bank-notes 

Tr^mffd  '"'  ^«r«  considered  in  this  light  in  the  Court  of  King's  Bench,  yet 

with  offer  to     in  a  case  on  the  other  side  of  the  hall,  the  Lord  Chancellor 

moneif  (t).        ^^^^  suggested  a  doubt,  whether  these  kind  of  notes  were 

money;  therefore  it  is  most  prudent,  in  making  a  tender  of 
them  to  a  tnortgagee,  to  offer  to  turn  them  into  cash,  which, 
if  not  required,  clearly  gives  validity  to  the  tender ;  for  a^  the 
consequence  of  a  refusal,  if  the  tender  be  legal,  is  penal  to 
the  mortgagee,  a  court  of  equity  would  be  inclined  to  seize 
[  1013  ]     upon  any  omission,  by  which  a  mortgagof,  so  circumstanced, 

might  escape  from  the  rigour  of  the  law. 
Tender  naut  be      A  tender  must  be  made  by  a  person  actually  interested  ;  and, 
^^  iV^*'*  accordingly,  it  was  said  by  Croke  to  have  been  adjudged.  Trio, 

27  Eliz.  that,  where  one  tendered  money  upon  a  mortgage  for 

(i)  Wright  V.  Reed,  3  T.  R.  554,      [S,  C.  1  Selw.  N.  P.  S48,  5Ui  edi- 
ct vide  Miller  v.  Racey  1  Burr.  452,      tion,  ^nd  Bull.  N.  P.  34  a.— £d.] 


(T)  The  necessity  of  this  precantion  must  be  now  superseded  by  the 
above  definitive  adjudication  in  the  King's  Bench.  It  is  a  precaution  which 
may  be  productive  of  great  inconvenience,  and  perhaps  expence,  in  times  of 
scarcity  of  cash ,  for  if  the  mortgagee  should  close  with  the  offer  to  tarn 
the  paper  into  specie,  all  tlie  trouble  which  the  procuration  of  the  notes 
was  intended  to  obviate,  would  be  incurred,  and  if  the  mortgagee  does  not 
himself  object  to  the  legality  of  the  tender,  why,  at  may  be  asked,  should 
the  mortgagor  to  bis  own  prejudice^ppintedly  raise  the  objection  for  him^ 
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an  iiifiint,  ytho  was  not  gaardian,  nor  was  to  have  any  interest 
in  the  land,  it  was  ac||udged  a  void  tender  (ft). 

Hie  above  case  is  reported  more  at  large  in  Owen(/),  by  By  guardian  tf 
the  name  of  fVatkins  v*  Astunck,  and  is  thus  stated :  A  man  \chen.*  ^^^^^ 
made  a  feoffment  on  condition,  that  if  he,  his  heirs  or  execu- 
tors, did  pay  one  hundred  pounds  before  such  a  day,  diat  he 
might  re-enter ;  the  feoffor  di^,  his  heir  within  age ;  the  mo- 
ther, without  any  notice  to  the  son,  requested  I.  S.  that  he 
would  pay  the  money  for  her  son.  All  this  was  found  by  spe- 
cial verdict,  but  it  was  not  found  of  what  age  the  son  was. 
Clinch  said,  that  if  the  jury  had  found  that  the  son  was  of  the 
age  of  seventeen  years,  the  payment  had  been  good.  But  by 
Wray,  if  a  bond  be  upon  condition,  that  the  obligor  or  his 
heirs  shall  pay.  100/.  ^and  the  obligor  dies,  hb  heir  within  i^,  [  1014  ] 
I  conceive  payment  by  the  guardian,  or  by  some  other  friend, 
IS  good.  And  afterwards  all  the  justices  agreed,  that  if  the 
infant  were  within  the  age  of  fourteen  years,  the  tender  of  the 
money  by  his  mother  had  been  good,  but  otherwise  if  he  had  • 
been  more  than  fourteen  years  of  age ;  and  because  no  age  was 
proved^  but  that  he  was  within  age,,  it  should  not  be  intended 
that  be  was  within  the  age  of  fourteen  years ;  and  therefore 
they  advised  *the  party  to  begin  de  novo,  and  that  it  might  be 
found,  that  the  infant  was  within  the  age  of  fourteen  years. 

The  money  being  a  sum  in  gross  (m),  and  collateral  to  the  Tender  nml  he 
title  of  the  land,  the  mortgagor  must  tender  it  to  the  person  of  Jftwrtw«^" 
the  mortgagee,  and  it  is  not  sufficient  for  him  to  tender  it  upon 
the  land{v). 

(k)  Watkins  v.  Aehwieke,  Cro.  Elis.  Godb.  39.~£(l.] 

13«.  [S.  C.  1  Leon.  34.   Moor,  «fj,  (/)  Owen,  137. 

and  Owen,   137.   S.  L.   miUtr  ▼«  (m)  Co.  litt.  f  10  b.  f  Eq.  Ca.  Abr. 

Jjoveday,  Owen,  34,  and  Cropp*a  ease,  603.  34. 


(U)  Hence  the  necessity  of  appointing  a  certain  place  for  payment  of  Mortgagee 
the  money  in  the  proviso  for  redemption.    Lord  Coke  adds,  **  bnt  if  the  going  abroad^ 
mortgagee  he  oot  of  the  realm  of  England,  the  mortgagor  is  not  bound  to  ebauld  appeinl 
seek  him,  or  to  go  out  of  the  realm  unto  him;  and  for  that  the  mortgagee  person  to  r«-^ 
is  the  cause  that  the  mortgagor  cannot  tender  the  money,  the  mortgaigor  eeive  meneif^  \f 
shall  enter  into  the  land,  as  if  he  had  duly  tendered  it  according  to  the  con-   tendered  at 
dition.'^    Co.  Litt.  210.  b,  which  principle  ma^  be  attended  with  this  con-   <Mie.' 
aeqnencey  that  if  the  first  mortgagee  be  out  ot  the  kingdom  on  the  da^  of 
payment,  and  the  mortgagor  enters  on  the  land,  and  aner  the  day,  assigns 
over  to  a  second  mortgagee  who  has  no  noticeof  the  first  mortgage ;  in  such 
case  it  seems  the  first  mortgagee  would  be  postponed  to  the  second^  for  the 
second  has  the  legal  estate  and  as  mnch  equity  as  the  first,  and  then  equity 
will  not  interfere.    A  proper  precaution,  therefore,  for  a  mortgagee,  going 
abroad  before  the  day  or  payment,  would  be  to  appoint  some  person  to 
receive  the  money  at  the  time  and  place  specified,  of  which  appointment 
thtt  mortgagor  should  have  notice. 
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Unless  time  But,  if  a  tkne  and  place  for  paymeaC  of  die  aioney  be  a{K- 

poitued  in  deS.  poin^^dy  in  that  ca«e  he  need  ool  seek  for  tbe  mortgagee  {n\ 

or  be  ki  any  other  place  but  in  that  cenprised  in  the  indenture^ 

or  thire  bager  than  the  time  specified  therein. 

[1015  ]         And  so  it  is,  although  a  place  be  not  iqypemted  in  the  pro- 

i^Sffic.  ^''^^^  ^  *^  mortgagor  gi^e  notice  whire  he  will  pay  it  off. 

qf  repayment.     Thus  (o),.  whcra  the  mortgagor  gave  person^  notice,  in  writing, 

mdf^e^"^     to  the  defendant  tbe  mortgagee,  that  he  would  tender  die  money 

and  fntereat  between  the  hours  of  ten  and  twehre  in  the  Bsom- 
ing,  at  lincoln's-Inn^  Hall,  at  a  day  and  hour  appointed  therein, 
which'  accordingly  was  done ;  it  was  objected,  that  lineoln's- 
Inn  Hall  was  not  named,  in  the  proviso  in  tbe  mortgage-deed, 
as  tbe  place  for  payment,  and  therefore  !that  the  tender  must 
be  to*  the  person ;  but  it  was  held,  that  tbe  money  being  tent 
ia  town>  it  would  be  very  hard,  after  personal  notice  being 
given  for  payment  thereof,  and  no  objection  made  by  tbe  mort- 
gagee to  tbe  place  at  the  time  of  notice,  to  make  the  mort-- 
gagor  travel  with  this  sum  of  money  to  Oxford,  where  the 
mortgagee  lived. 
Tender  at  mort*  lu  some  cases,  a  tender  at  the  house  of  the  mortgagee  will 
S^n  ^oIT**'  ^  sufficient  (p).  Thus,  where  there  was  a  mortgage,  and  tbe 
[  1016  ]  mortgagor  afterwards  meeting  the  mortgagee,  said  to  him,  I 
have  monies  now,  I  will  come  and  redeem  the  mortage ;  to 
which  the  mortgagee  replied,  he  would  hold  the  mortgaged 
pfemises  as  long  as  he  could,  and  then  when  he  could  hold 
them  no-  longer,  let  the  devil  take  them  if  he  would.  After* 
wards  the  mortgagor  went  to  the  mortgagee's  house  with  mo- 
ney, more  than  sufficient  to  redeem,  and  tendered  it  there,  but 
it  did  not  appear  that  die  mortgagee  was  within,  or  that  the 
tender  was  made  to  him  ;  the  court  decreed  a  redemption,  and 
that  the  defendant  should  have  no  interest  from  the  time  of 
the  tender,  because  of  his  wilfulness.  And  a  like  determina- 
tion was  [said  to  have  been]  made  in  the  case  of  Peckham  v. 

Interest  stops  But,  if  there  be  a  deed  of  assignment  presented  to  be  exe- 
w^re^mMble  ^^^^^>  ^^  *^  *™®  when  the  tender  is  made,  in  which  there  are 
time  to  peruse  covenants,  the  mortgagee  is  entided  to  lay  them  before  his 
reconveyance,     attorney,  and  shall  have  reasonable  time  allowed  him  so  to  do 

before  the  interest  shall  stop. 

(n)  Co.  Litt.  SI  1  b.  212.  {q)  Cited  in  Mmning  v.  Burgess, 

(o)  Gyles  v.  HaU,  2  P.  Wms.  378.       1  Ch.  Ca,  29. 
(p)  Mixnning  v.  Burgess,  1  Ch.  Ca. 
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Thus(f),  where  a  bill  was  brought  in  May,  1742,  to  redeem     [  1^17  ] 
a  mortgage,  in  which  the  plaintiff  insisted  upon  a  redemption,  lowed ^wtek'at 
on  paying  the  principal  money  only,  for  that  the  interest  ought  J««* '« f*!'"^ 
to  determine  in  February,   1741,   because  he  had  given  six  maAt^wni^ 
months  notice  to  pay  it  off,  and  had,  on  that  day,  tendered  the  ^^^^' 
principal  and  interest,  with  a  deed  of  assignment,  but  the  de- 
fendant absolutely  refused  tt>  take  the  money;  the  defendant 
swore,  that  he  offered  to  take  the  money,  provided  he  might 
have  time  to  consider  of  it,  and  to  advise  upon  the  deed  of 
assignment,  there  being  covenants  therein  on  his  part,  upon 
which,  as  he  was  not  of  the  profession  of  the  law,  it  was  rea- 
sonable he  should  consult  his  attorney,  whether  they  were  such 
as  he  might  safely  execute.    And  the  Lord  Chancellor  said, 
that  the  plaintiff,  not  having  sent  a  draft  of  the  assignment  to 
the  defendant  any  time  before  the  money  was  tendered,  as  he 
ought  to  have  done,  was  in   the  wroi^ ;  for  where  there  were 
covenants  on  the  part  of  the  mortgagee,  it  was  very  reasonable 
that  he  should  have  some  time  to  look  them  over ;  the  plaintiff's 
attorney  ought  to  have  left  the  deed  for  a  voeek  with  the  de- 
fendant, that  he  might  have  had  an  opportunity  to  advise  upon     [  1018  ] 
it,  and  should  have  appointed  a  time  to  pay  the  money,  after 
the  defendant  had  had  suflScient  time  to  consider  it*    And  his 
Lordship  decreed   the  mortgage-money,  with  interest,   to  be 
paid   within  six  months,   or  otherwise  the  plaintiff's  bill  to 
stand  dismissed. 

So,  if  there  be  a  controversy,  to  whom  the  equity  of  re-  Interest  not 
demption  belongs,  no  assignment  can  be  made  until  that  point  ^^  Hekuo 
is  settled  (s) ;  therefore  the  interest  of  the  mortgage  will  not  eqvity  qf  re- 
cease,  although  the  money  be  tendered  to  the  mortgagee,  and  dispute!^ 
lie  refuse  it. 

The  rate  of  interest,  originally  reserved  upon  a  mortgage.  Bate  of  interest 
may  be  altered  at  any  time  by  a  parol  agreement,  without  ^J^foi^f' 
writing ;  notwithstanding  the  rule,  that  a  parol  agreement  ought  pt^rol  agree' 
not  to  be  admitted  to  contradict  the  terms  of  an  agreement 
contained  in  a  deed,  or  any  other  agreement  in  writing;  for 
such  subsequent  transaction  will  not  be  considered  in  law  as  a 
contradiction,  or  alteration,  of  the  original  agreement,,  but  as 
a  new  subsequetit  parol  agreement ;  and  nothing  is  more  clear 
in  law  than  that  a  written  agreement  may  be  waved  in  part,  or 
in  the  whole,  or  be  varied  in  the  terms  of  it,  by  a  subsequent     [  1019  ] 
parol  agreement,  made  upon  a  new  and  good  consideration,  if 

(r)  mUshire  v.  SmUh,  3  Atk.  90,         (a)  SharpneU  ▼.  Blake,  2  £q.  Ca.  A 

[S,  C.  9  Mod.  4*1.— LVf.J  Abr.  603,  pi.  34.  -* 
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the  subject-matter  of  the  latter  agreement  dodi  not  require  that 
it  should  be  in  writing.        » 
Milton  V.  Thus,   where  Lord  Milton  (/),   being  possessed,   under  a 

Edgewwth.       conveyance  from  his  father,  of  divers  mortgaged  premises,  and 

all  the  securities  for  the  same,  and  entitled  to  all  the  money 
due  thereon^  filed  bis  bill  m  the  Court  of  Exchequer  in  Ire- 
land, in  June,  1764,  against  Moore  Edge  worth  and  Damer 
Edgeworth,  infants,  heirs  to  the  mortgagor;  praying  the  be- 
nefit of  the  proceedings  in  a  former  cause,  and  for  an  account; 
and  that  the  money  which  should  appear  due  thereOn  might 
be  paid  the  plaintiff  by  a  short  day,  or  that  the  defendants 
might  be  foreclosed,  and  the  mortgaged  premises  sold,  for 
payment  of  what  should  appear  due. 

The  defendants,  by  their  answer  to  this  bill,  admitted*  most 
of  the  matters  therein  stated  ;  but  insisted  upon  the  benefit  of 
an  agreement,  which  they  alleged  had  been  made  between  the 
[  1020  ]  plaintiff's  father,  John  Damer,  and  the  father  of  the  defend- 
ants, for  reducing  the  interest  of  the  said  mortgages,  which, 
by  the  deed,  was  originally  at  8  per  cent,  to  6  per  cent. 

Issue  being  joined  in  the  cause,  several  witnesses  were  exa- 
mined ;  and  the  same  came  on  to  be  heard  in  November,  1 771 ; 
when  (upon  reading  an  answer  put  in  by  the  said  John  Damer, 
in  1758,  to  a  bill,  filed  against  him  by  the  defendant's  father 
in  1757,  whereby  the  former  admitted,  that,  pending  a  former 
suit,  the  said  defendant's  father  had  told  the  said  John/Damer, 
*'  That  the  debts,  affecting  the  estates  mor^ged,  were  so 
''  great,  that  if  John  Damer  did  not  make  an  abatement  in 
^'  the  interest  of  the  money  due  to  him,  he  would  have  little 
*^  benefit  in  case  he  succeeded  in  the  said  suit,''  and  that  Damer 
then  said,  *'  that  if  that  should  be  the  case,  he  would  leave  any 
<'  reasonable  abatement  to  his  friend  Ambrose  Harding." — 
Whereby  it  appeared,  that  such  conversation  had  passed  be- 
tween them ;  and  that  the  said  Ambrose  Harding  understood, 
that  Damer  had  agreed  to  accept  of  6/.  per  cent,  interest  upon 
the  money  so  due  to  him  on  the  said  securities ;  and  also  upon 
[  1021  ]     reading  other  evidence)  the  court  made  an  order,  directing  an 

be  d^ected  to     ^^^"®  ^^  ^®  ^^^  ^^  ^^^  ^^^^^  assizes,  **  whether  there  was  any, 

try  existence  qf  *'  and  what  agreement  between  John  Damer,  Esq.  deceased, 

^^         '  **  and  Packington  Edgeworth,  deceased,  at  any,  and  at  what 

'^  time,  for  any,  and  V^hat  abatement  of  interest,  on  the  prin- 

''  cipal  sums  due  to  the  said  John  Damer  f" 

(0  Maton  v.  Edgeworthf  6  Bro.P.  C.  680. 
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From  this  order.  Lord  Milton  appealed  to  the  House  of 
Lords,  and  the  principal  objection  urged  by  him  against  direct- 
ing sttch  issue,  was,  that  considering  the  state  [of  the  evidence 
before  the  court,  it  was  unjust  to  direct  an  issue ;  because  the 
answer  of  Mr.  Damer,  which  was  read  by  the  defendants  at 
the  hearing,  denied  any  agreement  between  him  and  Packington 
Edgeworth,  to  reduce  die  rate  of  interest ;  and  this  denial, 
being  set  in  opposition  to  any  concliuiion  drawn  from  Harding's 
evidence,  took  away  all  ground  for  the  covrt's^  interposing ; 
whereas,  by  directing  an  issue,  upon  the  trial  of  which  Mr. 
Darner's  answer  could  not  be  read  for  the  appellant,  he  would 
be  deprived  of  that  evidence  which  the  defendants  had  made 
evidence  at  the  hearing  of  the  cause. 

Bat  it  was  adjudged,  that  the  order  should  be  affirmed,  with     [  1022  ] 
this  addition,  viz.   that  the  plaintiff  should  be  at  liberty,  at 
such  trial,  to  read  the  answer  of  Darner. 

Interest  due  on  mortgage  money ^  which  is  in  settlement  (u),  Interest  on 
will  not  be  considered  as  in  the  nature  of  rent,  and  conse-  ^  SiuW^^ 
quently  go   with   the  mortgage ;  but  if  the  tenant,  under  the  "^  dpportum^ 
settlement,  die  in  the  broken  part  of  the  quarter  or  half-year,  tenant  for  ^fe's 
the  interest  will  be  apportioned;  and  what  is  due  from   the  ^^^ 
last  day  of  payment  to  the  day  of  the  death  of  the  tenant  for 

life,  will  be  paid  to  his  executor,  and  the  residue  to  him  in 

remainder. 

The  reason  is  (j),  that  interest  increases  on  a  mortgage  from  Iniereet  ui- 

day  to  day ;  and  the  mortgagor,  iihenever  he  pays  the  principal  f««*<^*^«^' 

and  interest,  must  pay  the  interest  up  to  the  day  of  payment. 

In  this(y)  a  mortgage  likewise  differs  from  stock,  for  divi-  iiuerest  and  di^ 

dends  upon  stock  are  by  the  legislature  made  payable  only  half-  ^ndet^  dtstU- 

yearly,  and  are  in  nature  of  rents,  and  consequendy  not  liable     [  i023  1 

to  apportionment. 

On  the  statute  12  Anne,  stat.  2.  c.  l6,  s.  1  (z),  which  enacts,  Usuriouetak-' 

"  that  all  bonds  and  assurances  for  the  payment  of  any  prin-  ^J^i/ 

cipal,  or  money  to  be  lent  upon  usury,  whereupon  there  shall 

be  reserved  or  taken  above  five  pounds  in  the  hundred,  shall  be 

utterly  void  ;*'^  parol  evidence  has  been  admitted  to^shewusu- 

riouM  interest  taken  by  a  mortgagee,  though  there  yizs  none 

reserved  upon  the  face  of  the  deed  itself  (w). 

(«)  Edwwtda  v.  Cetmieee  ef  IVar-  199.— Eif.] 

ictdk,  t  P.  Wms.  171.          ^  (y)  HlUon  v»  Harman,  2  Ves.  672. 

(x)  Wilson  T.  Hannan,  9  Ves.  672,  (z)  AdUngtan  v.  Conn,  3  Atk.  134, 

[8.  L.  Wade  ▼.  Wilson,  1  East  Rq>.  [S.  C.  supra,  957.— £d.] 

(W)  And  it  has  been  decided,  that  the  person  who  borrows  the  money  on  Borrower  may  .    jj 

an  Qsnrioas  transaction  will  be  a  competent  witness  for  the  plaintiff  in  an  prove  asary. 
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Action  for  penalties  against  the  lender ;  and  whether  he  has,  or  has  not, 
repaid  the  money  lent,  does  not  appear  to  make  any  essential  difference, 
at  least  so  fiir  as  his  competency  is  affected  ^  for  in  neither  case  does 
he  gain  any  thing  immediately  by  the  event  of  the  suit,  nor  can  he  give 
the  judgment  in  evidence  in  an  action  against  him  for  the  money  leot. 
Abraksm  T.  Bunn^  4  Burr.  2ie5l.  Stinth  v.  Froger^  7  T.  K.  60.  BiutUn  ▼« 
Drayton^  2  T.  R.  496. 

Inter ent  re*  On  the  snbject  of  this  chapter  the  following  observations  remain  to  be 

duxed  in  iime  made,- 1st  Where  by  a  general  and  national  calamity  nothing  is  made  oat 
of  national  ca^  of  lands  assigned  for  payment  of  interest,  it  has  been  held,  tliat  it  ooght  not 
lamity,  to  ran  on  dnring  the  time  of  such  general  distress.    BeuU  ▼.  Acheaen^ 

15  Vin.  Abr.  474.    On  this  principle  interest  was  moderated  in  Porter  and 

BublMii'd*3  catte,   S  Ch.  Rep.  79,  on  account  of  the  badness  of  the  times 

between  the  years  1642  and  1648;  and  in  the  Etrl  qf  Derby's  case  it  is  said 

to  have  been  entirdy  taken  away.   15  Vin.  Abr.  474.   The  national  calamity 

liere  aUuded  to,  was  in  all  probability,  that  which  arose  from  the  civil  wars 

during  the  latter  end  of  the  reign  of  Cliarles  I. 

Taking  bond  Sd.  Taking  a  bond  for  an  arrear  of  interest  does  not  discharge  the  land, 

for  arrears^  and  but  operates  only  as  a  further  security  to  the  mortgagee.    Barrett  v.  ^eUs, 

giving  receipt^    Pr,  Ch,  131.    Therefore  where  Mrs.  Skinner,  a  mortgagee,  having  a  great 

no  disdiarge  </   arrear  of  interest  due  upon  her  mortgage,  in  1778,  accepted  a  bond  from 

hind,  M''illlam  Mynd  the  bankrupt,  for  the  payment  thereof  with  interest,  and 

at  the  same  time  indorsed  upon  the  mortgage  deed  a  receipt  for  all  interest 

up  to  that  time.    The  interest  was  held  still  secured  by  the  mortgage,  and 

after  a  poundage  under   the  bankruptcy,  Mrs.  S.  was    held  entitled  to 

recover  the  deficiency  on  the  estate.    Hardwicke  v.  Myndj  1  Anstr.  111. 

But  if  a  mortgagee  take  a  bond  from  a  tenant  for  life,  knowing  hiita  to  be 

such  for  the  arrears  of  interest,  he  cannot,  as  against  the  remainder-man 

charge  the  estate  with  the  arrears.    Li^tts  v.  Sw^,  2  Sch.  &  Lef.  642. 

S.  C.  antea,  p.  292,  of  this  edition,  in  notis. 

Prineipal  and         3d.  The  principal  sum  secured  by  deed,  and  the  interest  stipulated  to  be 

iniereei  distinct  payable  thereon,  are  two  distinct  sums,  and  not  one  entire  sum,  and  either 

debts,  tJuntgh      may  be  sued  for,  independently  of  the  other,  at  the  election  of  the  party, 

secured  on  same  and  by  different  reniedies.     Dickenson  v.  Harrison,  4  Price,  282.    But 

fund.  Wood,' Baron,  said,  if  )>ail  of  the  debt  be  sued  for,  it  most  be  averred  on 

the  declaration,  that  the  rest  has  been  satisfied,  ib.  287.    Notwithstanding 

however  that  the  principal,  and  interest  are  separate  debts,  yet  are  they 

both,  parts  of  the  same  fund,  and  alike  secured  on  the  fcredit  of  the  land. 

Sht^to  V.  Shafto,  2  P.  W^ms.  664,  n.    iVes.  53.    3  Meriv.  566. 

Money  paid  ge*       4th.  Seeing  the  mortgage  is  given  as  a  security  not  only  for  the  principal 

fterally,  applied  debt,  but  also  for  the  interest,  if  any  remains  due ;  and  that  the  interest  is 

in  liquidation      a  recompence  for  the  loss  which  the  creditor    sustains  by  the  debtor's 

of  interest*         delaying  to  acquit  the  principal  debt;  the  monies  which  may  be  raised  from 

the  frmts  of  the  thing  mortgaged,  must  be  applied  in  the  first  place  to  the 
'  discharge  of  the  interest,  for  the  debtor  must  begin  vdth  indemntfyiog  his 
creditor  for  the  damage  he  has  sustained  by  this  dejay.  Thus  the  civil 
law  enacts,  that  atm  et  aortis  nomine  et  usurarum  aliquid  debetur  ab  eo,  qvi 
sub  pignorUms  pecuniam  debet:  ijuidquid  ex  venditione  pignorum  recipiatur 
primum  usuris  quas  jam  tunc  deberi  constat,  deinde  si  quid  superset  sortis 
aecepto  ferendwn  est,  '  Dig  de  pignor,  act  n.  Lib.  35.  Agreeably  to  this 
role,,  we  find  it  laid  down  in  Cham  v.  Box,  2  Freem.  261,  that  where 
one  person  is  indebted  to  another  for  principal  and  interest,  and  pays 
him  money  generally,  such  payment  shall  he  applied  in  sinking  the 
interest  before  any  part  of  it  is  applied  in  discharge  of  the  principal. 
But  if  at  the  time  of  payment  he  that  receives  the  money  declares  that  be 
receives  it  on  one  account^  and  be  that  pays  it  declares  that  he  pays  it  on  . 
another,  the  declaration  of  the  payer  will  be  prefcned,  for  tlie  rule  of  law 
is,  quicquid  solvitur,  solvUur  secundum  modum  solvent  is.  This  latter  nile 
seems  to.  have  been  uniformly  received  in  our  conrts  in  England.  It  wu 
fully  acknowledged  in  ^noa.  Cro.  Eliz.  68,  pi.  18  ;  PinneV.^  ease,  5  Co.  117, 
and  Prowse  v.  fVorthing,  2  Brownl.  107.  So  in  Boatoek  v.  Bootoek,  8  Mod. 
242,  tlie  court  inclined  to  the  opinion,  tliat  the  sum  then  paid  .should  be 
applied  first  in  discharge  of  the  interest,  and  then  the  residue  in  payment 
.  of  so  much  of  the  principal.  And  where  the  question  in  dispute  was 
respecting  a  judgment  which  had  been  given  for  principal  and  interest  due 
on  a  bond,  the  court  decreed,  that  whatever  sum  the  creditor  had  received 
before  the/odgmedt  was  entered  into,  should  go  tn  disdiarge  of  the  interest, 
and  whatever  he  might  have  received  after  the  jadgmeat  waa  given,  should 
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M  in  the  first  place  to  discharge  the  interest,  and  then  to  sink  the  principal. 
Crisp  v.Blueky  Finch.  89.    Moreover  it  was  in  another  case  held,  that 
where  a  man  is  indebted  to  another  on  two  acconnts,  tiie  one  by  mortgage 
and  the  other  by  simple  contract,  if  he  pays  money  generally,  it  will  be 
taken  to  be  paid  in  discharge  of  that  debt  which  carries  interest.     See 
postea,  iiso.    Bnt  where  two  debts  are  consolidated,  the  one  bearing    Two  debts  com* 
mterest  and  the  other  not,  the  seneral  payment  will  be  presumed  to  be  »oUdatedy   one 
made  in  liquidation  of  both  debts  proportionably.    Thus  where  A«  was  hearing  in- 
indebted  to  B.  by  bond,  and  C.  was  bound  as  surety  for  hira,  and  A.  was   teretif  other 
likewise  indebted  to  B.  by  simple  contract  in  other  moneys  and  A.  and  B.    not,  general 
came  to  an  account  of  both  debts,  and  stated  them  to  amount  to  84^ ;  payment  to  be 
and   afterwards  A.  in  satisfaction  of  this  debt  made  over  to  his  creditor   in  e^^ual  yro* 
cerlaia  goods  of  less  value,  without  any  declaration  whether  the  produce  portume. 
of  soch  goods  was  to  be  in  part  payment  of  the  one  debt  or  the  other,  C. 
the  surety,  insisted  that  it  should  be  taken  as  paid  on  the  bond,  but  B.  the 
creditor  would  have  it  applied  in  satisfaction  of  the  simple  contract  debt, 
tor  A.  was  insolvent,  and  therefore  if  it  were  sot  so  apfJied  he  might  lose 
his  debt  on  simple  contract,  contending  that  he  bad  a  right  to  apply  the 
general  payment  to  what  debt  he  pleased ;  and  that  it  would  be  hard,  where 
he  had  a  just  debt  in  law  and  equity,  he  should  be  expounded  out  of  it  by 
interpretation  of  a  payment  generally  made :    Et  per  cttrtam,  this  payment 
being  pursuant  to  a  precedent  account  of  both  debts,  the  payment  shall  be 
intended  according  to  the  account,  namely,  on  both  debts,  and  so  shall 
be  proportioned  rateably  on  both  debts ;  and  an  order  of  the  Master  of  thd 
Rolls  to  that  eifect  was  confirmed  on  the  re-hearing.    Parte  ▼•  RobertSj 
9  Ch.  Ca.  83.  S.  C.  1  Vern.  S4. 

But  on  this  principle  it  has  been  held,  that  where  a  purchaser  pays  part    General  ptt^* 
of  his  purchase  money  generally,  to  a  creditor  of  the  vendor  by  judgment   ment  referred 
or  other  secnrity  affecting  the  land,  and  also  by  bond  or  other  security   tojndgmentf  hi 
which  does  not  affect  the  land,  it  will  be  considered  as  a  payment  in  preference  to 
satisfaction  of  the  judgment  or  other  incumbrance  which  charges  the  band. 
estate.    Brett  y.  Marsh,  iVem.  468.    Bnt  this  rule  seems  different  at  law ; 
ace  Gaddard  v.  Cox,  t  Stra.  1194. 

5th.  The  devisee  of  an  equity  of  redemption  will  nai  be  entitled  to  have  Sef-^ 
an  arrear  of  interest  npon  a  legacy  from  the  mortgagee  to  the  mortgagor, 
setoff  against  the  interest  due  on  the  mort|rage.  Pettai  ▼.  £Uw,  9Ves.  563. 
So  we  nave  seen  (antea,  S99,  of  this  edition,  s.  v.  in  notis)  that  a  second 
mortgagee  being  also  the  tenant  in  possession,  will  not  be  allowed  to  set 
off  ilia  rent  against  the  interest  due  on  his  mortgage,  but  that  be  must  first 
fmy  it  to  the  receiver,  who  will  apply  it  in  payment  of  interest  On  the  first 
mciunbrance,  and  return  him  the  residue  (if  any)  in  payment  or  part  pay« 
nent  of  the  interest  on  his  second  mortgage. 

6th.  Where  a  mortgagor  becomes  bankrupt,  and  the  mortgage  is  in-    Ofintereit 
adequate  to  the  payment  of  principal  and  interest,  the  mortgagee  will  be   tiSure  mort* 
entitled  to  interest  up  to  the  date  of  the  commission  only.    But  if  the  mort-   gagor  is  bank' 
gage  be  a  sufficient  security,  the  assignees  will  not  be  permitted  to  redeem   rupt, 
without  paying  interest  up  to  the  time  of  redemption,  or  rather  up  to  the 
time  of  payment  of  the  principal.    Badger,  Ex  parte,  4  Ves.  l65.    iVardeUf 
Ex  parte,  1  Cooke's  Bank.  Laws,  195.    7  Vin.  Abr.  110.  B.  a.  pi.  1  and  3. 
If  the  produce  of  the  estate  will  be  sufficient  to  pay  the  principal  and 
interest  beyond  the  date  of  the  commission,  but  not  to  the  time  of  the 
sale,  the  mortgagee  will  be  entitled  to  the  whole  up  to  the  day  of  redemp- 
tioo,  but  be  will  then  have  no  right  to  prove  any  thing  under  the  commis- 
sion, t  Chr.  B.  L.  278.    In  the  case  of  a  deposit  as  a  security  for  a  debt, 
BO  interest  will  be  allowed,  if  the  debt  without  the  deposit  would  not  have 
canicd  interest.    Haigh,  Ex  parte,  11  Ves.  403. 
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[  1024  ] 


CAP.  XX. 


Mortgagee  n9 
right  to  rents 
till  in  posses- 
tion* 


Mortgagor  not 
accountable  to 
fnortgagee  for 
by-gone  rents. 

[   1025  ] 


Not  even  vhere 
security  teas  of 
expired  life  es* 
taie. 

Mortgagee  in 
possession  must 
account. 


OF    THE    METHOD    OF    ACCOUNTING. 

1  f]E  land  upon  a  mortgage  being  generally  left  in  the  manage-* 
ment  of  the  mortgagor^  and  the  conveyance  thereof  rather 
looked  upon  as  a  collateral  security  for  the  due  payment  of  the 
money  lent  and  interest,  than  as  an  actual  alienation ;  the  mort- 
gagee is  considered  as  having  no  right  to  meddle  with  the  rents 
and  profits,  until  after  he  has  taken  possession  thereof  (o)  (a). 

There  is  no  instance  of  the  mortgagor  being  obliged  by  tbe 
court  to  account  to  the  mortgagee  for  the  rents  and  profits  for 
any  of  the  years  back,  during  which  he  hatli  been  in  posses- 
sion ;  for  if  the  interest  be  not  paid,  the  mortgagee  ought  to 
take  the  legal  remedy  to  get  the  possession  himself  (/la). 

Tills  principle  is  so  strictly  adhered  to,  that  the  court  would 
not  dispense  with  it  even  in  the  case  of  a  security  upon  an  estate 
for  lives,  which  was  become  insufficient (£). 

If  the  mortgagee  enters  upon  and  takes  possession  of  the 
estate  (c),  he  becomes  in  the  nature  of  a  bailiff  to  the  mort- 
gagor (cr),  and  will  be  subject  to  account  for  the  profits  (b). 


(a)  Vide  Moss  v.  GaUimore^  supra, 
[174,  of  this  edition,  and]  Mead  v. 
Orrery,  S  Atk.  244.  2  ib.  107.  " 

{aa)  [See  antea,  177,  of  this  edi- 
tion, in  tlie  text.— £d.] 

(b)  Coleman  v.  Duke  of  St,  AVtan's, 
3Vcs.  25. 


(c)  Gould  Y.  Tancred,  2  Atk.  534. 

(cc)  [Lord  C.  J.  Hale,  assisting 
the  Lord  Keeper,  thought  it  a  great 
sore  that  mortgagees  were  but  bai* 
liifs  to  the  mortgagor.  Roscanick  v. 
Barton^  1  Ch.  Ca.  220.  &  C.  infra, 
1052.— £d.] 


Mortgagee  not 
entitled  to  ac- 
count of  past 
reuts  from 
mortgagor. 


(A)  Admitting  tbe  decision  of  Moss  v.  Gallimore  to  be  sound  law,  Lord 
Eldon,  in  a  recent  case  said,  he  bad  often  bt'en  surprised  by  tbe  statement, 
that  a  mortgagor  ^as  receiving  the  rents  for  the  niortgasee.  This  vias  one 
of  tlto>o  c<i»ics,  which  had  led  Lord  Eldon  to  donbt  whether  Lord  Mansfield 
was  not  sometimes  applying  as  the  doctrine  of  a  court  of  equity  what  never 
had  been  so.  Lord  Eldon  further  observed,  that  in  the  instance  of  a  bill 
filed  to  put  a  term  oHt  of  the  way  which  mighl  be  represented  as  in  the 
nature  of  an  equitable  ejectment,  the  court  would  income  cases  give  an 
account  of  the  past  rents,  but  a  mortgagee  never  could  in  the  Court  of  Chan- 
cery make  the  mortgagor  account  for  Sie  rents  for  the  time  past.  There 
was  not  an  instance,  his  Lordship  added,  where  a  mortgagee  had  per  direc* 
turn  called  upon  the  mortgagor  to  account  for  the  rents.  The  conseqnence 
was,  that  strictly  speaking,  it  was  incorrect  to  say  that  the  mortgagor  receiv- 
ed the  rents  for' the  mortgagee  ;  f^ilson,  Ex  parte,2  Ves.  &  B.  252.  In  con- 
firmation of  this  view  of  the  Mibject,  it  was  held,  in  Gresley  v.  Adderley^ 
1  Swan.  579,  that  a  mortgagee  for  a  term  which  is  expired,  is  not  entitled  to 
a  retrospective  account  of  the  rents  and  profits  which  accrued  due  before 
the  expiration  of  the  term  ;  see  S.  L.  antea,  p.  503,  of  this  edition,  in  nctit; 
s.  ix.  3,  et  vide  postea,  1198,  et  seq. 

(U)  In   Holman  v.    Vaxtr,  (Toth.  101.  2S0,    p.  l53,  edition   1820,)   tlie 
mortgagee  in  possession  was  decreed  to  account  for  the  profits  received  aod 
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So,  if  the  mortgagee  be  put  into  immediate  posnession,  and  Notwithstand- 
the  profits  of  the  estate  evidently  exceed  the  amount  of  the  in-  }"f  rflaSJl^J* 
terest,  the  mortgagor  may  exhibit  his  bill  for  an  account.  profits  agaiwi 

Thus,  where  M.^  seised  of  an  estate  for  life  (d),  joined  with 
her  son,  who  had  the  inheritance,  in  a  conveyance  by  a  deed 
that  was  absolute  of  lands  of  4Lper  annum,  and  a  profit  out 
of  some  coal-mines,  which,  commumbus  aiinis,  were  worth 
nine  pounds,  to  secure  ninety  pounds;  and  the  vendee  was 
immediately  put  into  possession,  but  on  a  proviso,  that  if  the 
son  should  pay  the  money  at  the  end  of  ten  years,  the  vendee  [  1026  ] 
should  re-convey  to  him.  On  a  bill  brought  to  redeem,  the 
only  question  was,  whether  the  defendant  should  retain  the 
profits  in  lieu  of  the  interest,  or  should  account  for  what  he 
had  received  out  of  the  estate  i  It  was  insisted  for  the  vendee, 
that  the  mother,  who  had  parted  with  the  estate  for  life,  bad 
the  most  reason  to  complain,  and  that  she  was  content  the 
defendant  should  have  the  profits  in  lieu  of  the  interest ;  that 
the  son  had  a  good  bargain  of  it,  for  he  had  got  to  liimself  his 
mother's  estate  for  life,  and  that  it  was  in  the  nature  of  a  Welsh 
mortgage,  where  the  mortgagee  is  ,put  into  possession  imme- 
diately, under  a  proviso  to  have  a  re-conveyance  on  payment 
of  the  principal  money,  in  which  case  the  profits  always  go 
against  the  interest ;  that  this  case  was  stronger,  by  reason  that 
here  the  profits  arising  ont  of  the  coal-mines  were  more  un- 
certain than  the  profits  of  lands.  But  the  Master  of  the  Rolls 
was  of  opinion,  that  the  profits  being  13/.  per  annum,  it  was 
altogether  unjust  and  unreasonable  that  the  same  should  go  in 
lieu  of  the  interest  of  90/. ;  and  that  even  in  Welsh  mortgages,  [  A)£7  1 
if  the  value  was  excessive,  the  court  would  decree  an  account, 
notwithstanding  there  might  be  an  agreement  for  retaining  the 
profits  against  the  interest ;  and  a  re-conveyance  was  decreed 

(d)  Fulthorpe  ▼.  Foster^  1  Vera.  476. 


for  the  nse  of  those  profits;  but  this  is  not  the  present  method  of  calcnla- 
tiog  the  account ;  sec  DarU  ▼.  May^  Coop.  Kep.  289.  S,  C  postea,  1038, 

The  account  is  taken  before  a  Master  in  Chancery,  and  it  is  his  duty    Duty  of  Matter 
where  the  parties  who  might  resist   the  claim  do  not  attend,   to   take   j,|  taking  ex 
the  account  with  as  much  care  as  if  they  did ;  and  even  with  more  jea-   parte  account, 
loasy ;  for  when  the  parties  do  appear,  it  is  to  be  expected  that  they  wiU 
attend  to  their  own  bnsiness.    A  decree  taken  ex  parte,  is  taken  at  the  peril 
of  the  party  who  obtains  it ;  if  he  cannot  support  it  by  lus  pleadings  and 
proofs,  it  is  not  a  judgment  pronounced  by  the  court,  but  is  the  act  of  the 
party  conceiving  what  the  judgment  of  the  oourt  would  be  if  the  other 
party  had  appeared.    The  same  may  be  said  of  an  account  made  by  the 
Master  attended  by  one  party  only ;  and  Lord  Redesdale,  in  a  late  case, 
^pressed  hi»  fears  that  mortgage  accounts  were  too  often  taken  where  one 
•idc  only  was  present.     Carew  v.  Johnstone,  2  .Sch.  6c  Lcf.  3JU. 
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on  payment  of  what  should  appear  duei  discounting  the  profiUi 

received  (c). 
Mortgagee  in         Where  mor^gees  or  trustees  manage  the  estate  themselves, 
lowed  nothing    there  IS  no  allowance  to  be  made  them  for  their  care  and 
for  trouble,  but    pajns  (e) ;    but  if  they  employ  a  skilful  bailiff,   they  will  be 

he  may  employ     ^  /       u  '  *i.       u  -jl-         r  - 

bailiff.  allowed  such  sums  as  tt^ey  have  paid  him ;  for  a  man  is  not 

bound  to  be  his  own  bailiff  (i>). 
Agreement  that       And  though  there  be  a  private  agreement  between  the  roort- 
te^aUowedfor     S^E^^  ^^^  ^^^  mortgagee  (jf ),  for  an  allowance  for  the  mort- 
trfmbUf  iuope*    gagee's  trouble  in  receiving  the  rents  and  profits  of  the  estate, 

yet  the  court  will  not  carry  it  into  execution,  for  equity  will  not 

allow  him  any  more  than  his  principal  and  interest. 

Mortgagee  in         If  a  mortgagee  in  possession  assign  over  his  mortgage^  with- 

ngnb^Mhout  out  assent  of  the  mortgagor,  to  an  insolvent  person^  the  mort- 

mortgagor's       gaeee  will  be  bound  to  answer  the  profits,  both  before  and 

consent,  an-         ^  J^  .  .         ,       .     -       ,  .  ,  , 

swnabie  for      after  the  assignment,  though  assigned  only  for  his  own  debt(g); 

•p"YopQ%     ^^^  ^^  ^^  under  a  trust  to  answer  the  profits  of  the  pledge,  and 

it  is  a  breach  of  trust  to  assign  such  pledge  to  an  insolvent 
person.     But  quisre,  if  the  mortgagor  conceal  himself,  so  that 

(e)  Bonithon  v.  Hockmore,  1  Vem.  (g)  1  Eq.  Ca.  Abr.  328,  pi.  S.  2  Ch. 

316.  3  Atk.  518.  Ca.  3.  3  Bac.  Abr.  658. 

(/)  French  v.  BaroHy  %  Atk.  120. 


No  annwd  rests  (C)  This  was  not  exactly  the  case  of  a  Welsh  mortgage,  for  there  the 
tit  IVelsh  mort-  excess  of  rent  beyond  the  interest  is  carried  to  a  liquidation  of  the  prin- 
gages,  Semb.  cxpnl ;  btit  from  the  above  expression  of  the  court  it  may  be  inferred,  that 
But  mortgagee  s^^^r  ^  Welsh  mortgagee  has  been  paid  his  principal,  interest  and  costs,' 
must  account  1>^  ^'i^^  ^^  compelled  to  account  for  by»gone  rents,  tbongh  it  might  have 
for  sfifplui  in  heen  tlie  case  of  a  life  estate,  which  has  determined  by  the  extinction  of 
his  hands.  the  life.     But  it  is  apprehended,  that  the  court  would  not  direct  annnal 

rests  in  these  cases  according  to  the  rule  laid  down,  infra,  p.  1038. 
Account  of  (1))  It  has  long  been  determined  in  Chancery,  that  though  a  mortgagee, 

mortgagee  and  ^^y  sti|)ulate  for  a  receiver  to  be  paid  by  the  mortgagor,  and  may  appoint 
receiver  distin-  ^  bailin,  he  cannot  stipulate  for  any  advantage  to  accrue  to  himself  beyond 
ffuuhed.  the  interest,  and  though  it  seems  to  make  little  difference  to  the  mortgagor 

wlio  is  receiver,  yet  this  court  considers  it  as  tending  to  usury  and  op- 
pression, and  a  collateral  advantage,  which  a  man  contracting  for  a  loan 
of  money  shall  not  make.  So,  if  a  mortgagee  stipulates  to  enter  and 
take  possession  as  trustee,  and  do  a  variety  of  acts  which  he  ought  to  do, 
whether  lie  stipulates  or  not,  lie  not  only  shall  not  have  any  advantage  from 
it,  but  his  stipulating  for  it  might  perhaps  affect  his  right  to  the  money 
lent.  Upon  the  general  rule  also,  independent  of  contract,  a  mortgagee  or 
trustee  cannot  jirhargc  any  tiling  beyond  what  he  paid  to  the  person  for 
whose  estate  he  is  accountable.  Chambers  v.  Goldwuif  9  Ves.  272  ;  et  vide 
antea,  296,  7,  of  this  edition,  for  cases  wh£re  a  mortgagee  will  be  allowed 
ill  account,  the  salary  of  a  receiver  or  collector  of  bis  own  appointing.  In 
Trimleston  v.  HamiUy  1  Ball  &  Bea.  377,  this  distinction  was  taken  by  Lord 
Manners,  that  a  creditor  in  possession  under  a  power  of  attorney  may  ac* 
count  as  a  receiver,  which  will  entM*  lum  to  a  salai^  for  his  trouble ;  but 
if  such  creditor  take  an  assignment  of  a  mortgage  as  a  further  security,  be 
must  thenceforth  account  as  a  mortgagee. — A  trustee,  tliough  he  acts,  is 
-  not  to  be  cfiargcd  as  a  mortgagee  for  what  he  might  have  received,  but  only 
for  -his  actual  receipts ;  for  1^  might  have  moved  for  a  receiver.  Marward 
v.  fVehster,  Sel.  Ca.  Ch.  53. 
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he  cannot  be  served  with  a  mbpana  to  foreclose,  whether  the 
mortgagee  may  not  assign,  and  not  be  answerable  for  the  pro- 
fits after  assignment  i  (gg) 

A  mortgagee  will  not  be  obliged  to  account  according  to  the  MaHgagtt  in 
value  of  the  lands  (A),  viz.  be  will  not  be  bound  by  any  proof  J^^"  aJJ." 
that  the  land  was  worth    so   much,  unless    it  can  likewise  be  n^*  hthattc 
proved,  that  fae  actually  made  that  sum  of  it,  or  might  have  tV'uMtKraftto 
done,  had  he  not  been  guilty  of  fraud  or  wilful  default ;  as,  if  ^"J'f^  °/^ 
he  turoed  out  a  sufficient  tenant,  that  held  it  at  so  much  rent,  (b). 
or  refused  to  accept  a  sufficient  tenant,  that  would  have  given 
so  much  for  it ;  for  it  is  the  laches  of  the  mortgagor  that  he 
lets  the  lauds  lapse  into  the  bands  of  (he  moilgagee  by  the 
non-payment  of  the  money,  and  when  it  doth,  he  is  only  a     [  1039  ] 
bailiff  for  what  he  doth   actually  receive,  but  is  not  bound  to 
the  trouble  and  pains  of  making  the  roost  of  what  is  another's. 

If  the  mortgagor  make  proof  that  the  estate  was  let  at  tuch  laortgnget 
a  price  whilst  in  the  bands  of  the  mortgagee,  that  will   be  '/"rgid^rd- 
deemed  the  rate  at  which  it  was  let  the  whole  time,  unless  the  gagm-'t  pnrf 
mortgagee  shew  the  contrary,  which  it  is  in  his  power  to  do,  ^  ""'' 
as  being  let  by  bim(t)  (f). 

But,  if  the  mortgagee  enter  upon  the  estate,  and  thereby  Mtrtfagetin 
keep   other  creditors  [read   incumbrancers]  out,    be  will  be  'JT!!2*"aA 
diarged  with  all  the  profits  he  halb,  or  might  have  received  what  kt  might 
after  tlits  entry  (ft).    Thus,  where  a  mortgagee  had  obtained  ^^^^^^ker 
judgment  in  ejectment,  and  entered  on  the  mortgaged  estates,  buumbTuMten 

<Sg)  [See  w  to  the  icrvice  of  the  Benthmm   t.  Ilamcma-t,  I're.  Ch.  SO, 

n^.-anu,  infnt,  1059,  in  ivitu.— Ed,]  [5.  C.  antei,  p.  677,  poitea,  1006,  7.] 

(h)  Awm.   1  Vem.  49.    1  Cb.  Ca.  3  Bbc.  Abr.  638.  (The  alwve  are  the 

■.S8.     1  Eq.  Ca.  Abr.  3S8.    1  Vein.  umal  wordi  of  the  decree,  see  BuU 

476.   3  B>c.  Abr.  657,  8.  itTodt  v.  BradU^,  infra,  p.  lOSI,  and 

(i)  Blackloat    v.  Banet,    Sel.  Ca.  Haney  v.  TtbbM,  i  Jac.  &  Walk. 

Ch.  53.  S03.— £(t.] 

(Jl)  OppriHfT.  CMft(,lVem.370. 

(E)  The  aboie  ii  the  general  rule,  the  poiition  in  the  next  pam^ph  bnt   Ctif'--'——  -' 
one  forms  an  exMptioii.    Similar  doctrine  prevailed  ia  tlie  civil  law.   Thiii,   £„ 

In  the  Fandects,  cmfnutiu  gHufom  dolnni  maluin  iimtasAt  rtcipimil  ;  f«idam  ^^jj 
tl  daluM  el  mipan-— dojiim  tt  culpam  nunufafmn,  cmaMnfafiun,  vendUum  p^in-i 
acceptma,  (lib.  nitiii.  de  reg.  jur.).  Vtnit  aatem  in  hoc  acliout  et  dobit  tt 
ctdfa,  nl  in  ctmmodato,  renil  tl  atitodii,  ib.  lib.  xiil.  de  iiign.  act.  But  not 
only  noold  the  creditor  be  ansiterable  for  tbe  lowes  aud  damages  which  be 
mif  ht  have  caused  by  hit  a»n  act  and  deed  ;  he  was  likewise  accoitotaUe 
for  what  happened  throagh  any  negU'ence  or  fault  which  a  careful  and 
circumspect  person  would  not  readily  have  been  gailty  of.  £a  igU»Ttpue 
dUlgau  paltrfamaliBt  in  niu  rchut  praitare  altl,  i  cridilart  eiigwntur,  eod. 
lib.  xiv. ;  and  again,  lib.  xxIt.  in  pigntratUio  jadicia  nenil,  el  «  res  pi^Dri 
dalM  v^i  Iractmit  crtdUer  rtl  ttnni  debitUmit. 

(F)  If  a  morij(ngee  enter  into  possession  of  the  lands,  he  will  becharRed 
Willi  Ibe  ntmost  value  they  are  proved  to  be  worth ;  but  if  he  enter  into 
recdpt  of  the  rents  he  will  tie  obliged  to  account  after  the  rate  of  the  rent 
reserved  only.     TrimteitBit  v.  ilamffj,  l  llall  ic  Bea.  3S3. 

<G}  Sec  similar  law,  arilea,  t^i  aud  1006,  of  Ibis  edition,  in  llie  notes 
aud  teat.    The  gcueral  rule    is    mcnliuiH'd    above   iu  the    text.     When 
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and  thereby  prevented  other  creditors  that  had  subsequent  secu- 
rities from  entering,  and  yet  permitted  the  mortgagor  to  take 
the  profits ;  on  bill  by  the  other  creditors  to  redeem  him,  the 


a  purchase  is  completed  the  vendee  U  entitled  to  the  rents  and  profits  of 

the  estate  till  possession  is  given,  and  the  vendor,  to  his  purchase  money, 

vrith  interest ;  and  if,  by  the  neglect  of  the  vendor  no  rents  and  profits 

have  been  received,  he  Will  be  liable  for  what  he  might  have  received, 

nnless  the  purchaser  has  taken  possession.    Acland  v.  Gai^ord,  t  Madd.« 

Rep.  28. 

Mortgagee  in        In  Hughe*  v.  fVilliams,  It  Ves.  4^5,  exceptions  were  taken  by  a  roort- 

poeeesnon  not     gagor  to  a  report,  1st.  That  the  Master  had  charged  the  plaintiff,  a  niort- 

eniangled  tmih    gagee  in  possession  personally,  and  by  a  receiver  under  his  own  appointmeot, 

minute  enqui-     with  the  rents  actually  received,  whereas  he  ought  to  have  been  charged 

riea,  whether       with  tiie  improved  rents,  at  which  the  estate  had  since  been  let  he  a  re- 

atker  persons      ceiver  appointed  by  the  court,  and  which  ought  to  have  been  obtained  by 

would  not  have     the  plaintifif  or  his  receiver  but  for  their  wilful  neglect  or  default :  and 

given  more  than  Sd.  That  the  Master  had  allowed  the  plaintiff  the  sum  of  68/.  for  opening  a 

his  tenants,  slate  quarry,  when  the  only  benefit  accruing  to  the  estate  tliereby  was  Sie 

sum  of  91,  charged  to  the  plaintiff's  account,  as  the  produce  of  the  slates. 
The  defendant  was  out  of  possession  long  before  the  plaintiff  entered  :  prior 
mortgagees  having  been  in  possession,  whom  he  paid  to  prevent  foreclosure. 
Lord  Erskine,  in  delivering  his  judgment,  would  not  say  that  to  charge  a 
mortgagee  in  possession  actual  fraud  was  necessary  ;  it  was  sufficient  if  there 
were  plain,  obvious,  and  gross  negligence  in  the  mortgagee,  by  not  making 
use  of  facts  within  his  knowledge :  so  as  to  give  the  mortgagor  the  foil 
benefit  of  them'; — as  if  the  mortgagee  had  turned  out  a  sufficient  leuant, 
and  having  notice  that  the  estate  was  under-let  took  a  new  tenant ;  another 
person  offering  more  :-^n  offer  however  not  to  be  accepted  rashly.  But 
the  present  case,  his  Lordship  said,  did  not  furnish  even  that  ground  ;  for, 
with  the  exception  of  a  proposition  to  give  71.  a>year  for  one  tenement  in- 
stead  of  5L  a-year,  there  was  no  proof  of  any  proposal  for  an  increase.  A 
reason  also  was  assigned  for  not  accepting  the  proposal  in  tliat  instance  ; 
namely,  that  the  tenant  was  in  arrear  :  and  the  plaintiff  was  apprehensive 
of  losing  that  arrear.  Anotlier  circunlstance  was,  that  the  mortgagor  if 
he  knew  the  estate  was  under-let  ought  to  have  given  notice  to  the  mort- 
gagee, and  to  have  afforded  his  advice  and  aid  for  the  purpose  of  making 
the  estate  as  productive  as  possible.  If  he  communicated  to  the  mortgagee 
plans  of  improvement  in  his  contemplation,  which  were  disappointed  by  the 
embarrassment  of  his  affairs,  the  court  might  take  a  stricter  view  of  the 
mortgagee's  conduct.  In  this  instance,  not  only  such  notice  was  not  given, 
but  during  a  whole  period  of  sixteen  years,  while  the  mortgagor  was  out  of 
possession^  he  never  stated,  that  the  estate  was  not  managed  as  it  might  be. 
Could  the  mortgagor  then  (Lord  Erskine  asked)  lie  by,  not  giving  notice 
that  a  greater  rent  might  be  made,  and  come  afterwards  by  way  of  penal 
enquiry,  to  cliarge  the  mortgagee  with  the  effect  of  his  own  nedigence. 


w^jiffeiiee.  default,  he  ought  to  be  answerable  for  it. 

Not  allowed  %n  But  Lord  Erskine  determined  the  first  exception  upon  the  principle,  that 
account  far  spe^  ^  mortgagee,  taking  possession,  was  to  take  tJie  fair  rents  and  profits,  and 
culaiton  and  ad*  y^gg  not  bound  to  engage  in  adventures  and  speculations  for  tlie  benefit  of 
venture,  tj,g   mortgagor  ;  but  he  was    liable  only  for  wilful  default,  of  which,  in 

this  instance,  there  was  no  pretence  :  the  mortgagor  not  having  even  com- 
municated that  he  had  any  contemplation  of  improvement  or  better  tenants. 
It  would  be  most  dangerous  to  entangle  mortgagees  in  minute  enquiries 
As  for  opening    whether  seme  person  would  have  given  more  ;  which  was  never  comiutmi- 
unprodudhe       rated.    Upon  the  same  principle  on  which  his  Lordship  determined  ihc 
mine  or  quarry,   fijgt  exception  in  favour  of  the  mortgagee,  he  must  dctennine  the  other  ex- 
ception a{;ainst  him.     The  principle  was  the  safety  of  mortgagees.    The 
line  could  not  be  drawn.     How  could  it  be  ascertained,  that  the  mort^rajror 
would  want  a  slate  quarry  ?    The  amount  was  in  this  instance  mconsidcr- 
able,  but  the  principle  would  reach  the  <'ase  of  a  mine*.     The  mortsjagee, 
therefore,  having  engaged  in  this  speculation^  must  be  held  to  speculate  at 
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coHrt   ordered,  that  the  mortgagee  should  be  charged  with  alt    ^  1030  ] 
the  profits  he  had,  or  might  have  received  after  his  entry. 

But  he  will  not  be  obliged  to  account  for  profits  which  he  Provided  he 
received,  or  might  have  received  previous  to  the  commence-  ^ft^rdla^CH). 
ment  and  notice  of  such  subsequent  incumbrances ;  for  until 
then  his  negligence  doth  no  injury  (/).    Thus,  where  a  mortgage 
was    fuade  of  leasehold  estates,  and  the  mortgagee  having  pos- 
session by  attornment  of  tenants,  had  permitted  the  mortgagor 
to  receive  the  rents,  and  the  plaintiff,  who  was  the  secon4  mort- 
gagee, was  on  his  bill  admitted  to  a  redemption,  on  payment 
of  what  should  appear  due  on  the  first  mortgage ;  the  question 
was,  whether  the  mortgagee,  having  had  possession,  ought  not 
to  be  charged  with  the  rent,  which  he  might  have  received  but. 
had   neglected  ?     Ei  per  curiam,  he  ought  to  be  charged  with 
the  rent,  by  whomsoever  it  has  been  received,  after  the  second 
mortgage  made ;  but  what  has  been  received  befofe  the  second 
mortgage,  he  ought  not  to  be  charged  with. 

And,  if  a  mortgagee  permit  the  mortgagor  to  make  use  of  Itl&rtgagee  not 
his  incumbrance  to  keep  out  other  creditors,  he  will  be  charged  'kisuaJuy^o 
y^iih    the  profits  from  the  time  tha^  they  would  have  had  a  pr^wUce  other 
remedy,  had  it  not  been  for  bis  interposition ;  for  equity  will     r  iq^i  1 
sot  sufifer  a  man  to  make  use  of  bis  securities  to  protect  a 
debtor  from  the  just  demands  of  his  creditors  (m). 

Thus,  where  one  having  made  a  mortgage  of  his  estate,  be-  Mortgagee  re- 
came  a  bankrupt,  and  the  assignees  of  the  statute  brought  an  ^^^ed^wUk^' 

profits,  when 
(f)  Maddocks  v.  Wren,  2  Cb.  Rep.      267.    S  Bac.  Abr.  658,   [S.  C.  cited  (i). 
109.  aotea,  292,  of  this  editioD,  innoiis* 

(m)  Chapman  v.  Tanner,  1  Vem.      —£</.] 

Ills  own  hazard.    The  first  exception  was  conseqaently  over-rnled,  and  the 
second  allowed.     12Ve8.496.    . 

Where  a  mortgagee  is  in  possession  without  notice  from  the  second  mort'  Second  mort- 

gagee,  he  may  pay  the  surplus  rents  over  to  Uie  mortgagor ;  and  the  second  gagee  should' 

mortgagee,  if  he  is  so  imprudent  as  not  to  give  that  notice,  cannot  have  ghe  first  mori- 

an  account  of  the  by-gone  rents ;  for  he  could  not  have  such  account  against  gagee  notice  qf 

the  mortgagor.,  and,  therefore,  not  against  the  first  mortgagee.    After  no-  his  incum- 

tice  given,  the  first  mortgagee  is  answerable  to  the  second;  but  the  court  brance  to  charge 

cannot  try  if|ioii  affidavits  whether  the  rents  have  been  properly  applied,  or  him  toith   SW' 

whether  the  estilt^  has  been  properly  managed.    The  course  is,  to  decree  a  plus  renti, 
redemption  charging  the  first  mortgagee  with  all  that  he  has  received  [and 
applied  to  his  own  nsej,  or  with  all  that  he  might  have  received,  had  it 
not  been  for  his  own  wilful  default.    Berney  v.  Sewell,  1  Jac.  6c  Walk. 

(H)  The  case  cited  in  support  of  this  position  does  not  appear  to  have 
turned  on  the  point  of  notice.  It  proves  merely  that  the  mortgagee  in 
posst'ssion  will  not  be  obliged  to  account  according  to  the  rigid  rule  of  what 
he  might  have  received  in  the  interval  between  the  time  of  his  entry  into 
possession,  and  the  making  of  a  second  mortgage,  but  the  rule  in  the  text 
15  nnifoi'mly  acknowledged  as  good  law. 

(I)  See  also  another  cai^c,  infra,  p.  1032,  where  he  was  charged  with 
the  profits  for  refusing  or  delaying  to  take  possession^ after  he  hud  procured 
judgment  in  ejectment. 
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ejectment  for  the  recovery  of  the  lands  comprized  in  the  mort- 
gage ;  the  mortgagee  having  refused  to  enter,  and  suffered  the 
bankrupt  to  take  the  profits,  and  to  fence  against  the  assignees 
with  the  mortgage^  it  was  decreed,  that  he  should  be  charged 
with  the  profits  from  the  time  of  the  ejectment  delivered. 
fiammaHont         j^q^  gijjH  ^  mortgagee,  being  in  combination  with  the  tenant 
find  mortgagee,  in  possession,  who  refuses  to  pay  his  rent,  suffer  the  tenant  to 
disamraged.       make  use  of  his  mortgage  to  cover  himself  from  legal  process 
[  1032  ]     taken  out  by  the  mortgagor,  to  evict  him  out  of  possession  (k). 
Court wiUorder      Thus,  where  G.,  who  was  a  mortgagee  under  B.,  had  brought 
S^wnSw-ed"'  ®"  ejectment  and  recovered  judgment  against  an  estate,  of  which 
judgment  in      H*  was  in  possession,  by  virtue  of  a  lease  for  three  years,  but 
t^poiseuum   'or which  H.  paid  no  rent,  being  insolvent (n) ;  and  G.  being 
(f*)*  in  combination  with  H.  (who  was  accountable  to  B.  for  eigh- 

teen thousand  pounds)  refused  to  take  out  execution,  and  B, 
could  not  eject  H.  by  reason  of  G/s  judgment;  it  was  moved, 
that  G.  might  be  compelled  to  take  out  execution,  and  receive 
the  profits  in  discharge  of  bis  debt.  But  it  was  objected  on 
his  part,  that  no  order  had  ever  been  made  to  compel  a  mort- 
gagee to  take  out  execution,  whether  he  would  or  not ;  for  it 
might  iiivolve  him  in  a  suit,  and  would  make  him,  nolens  volens^ 
bailiff  to  the  mortgagor ;  whereas,  a  mortgagee,  who  acted 
discreetly,  would  not  enter  before  he  had  foreclosed  the  equity 
of  redemption^  To  which  the  counsel  for  the  mortgagor  rer 
plied,  tliat  they  would  not  compel  G.  to  enter;  but,  in  case  he 
did  not  choose  to  receive  tlie  profits,  they  desired  the  rent  might 
be  brought  into  court,  which  the  court  held  to  be  reasonable ; 
9nd  it  was  ordered,  that,  unless  G.  took  out  execution  before 

j(ii)  Duke  of  Buckingham  v.  Sir  R,  Gayer,  1  Vern.  958. 


(K)  See,  as  to  this,  an  tea,  173,  of  tbis  edition,  note  (R).    The  word 

**  mortgagor,"  in  the  placitum  to  tliat  note,  should  be  *'  mortgagee,"  bnt  the 

subject  or  the  note  will,  it  is  conceived,  apply  to  legal  process  by  the  mort- 

ga^or,  as  well  as  to  legal  process  against  the  tenant  by  the  mortgagee. 

M^rrtga^ee  not        ^i^)  in  Pennjn\.  Hughes,  5Ves.  106,  the  Master  of  the  Rolls  said,  a 

compellable  to      mortgagee  could  not  be  conipelled  to  take  possession  ;  for  he  would  thereby 

take  poMetfum.    subject  himself  to  an  account  which  a  court  of  equity  would  never  force 

upon  him.  He  might  file  a  bill  for  a  foredowire  without  taking  possession. 
Bnt  if  he  did  take  possession,  he  would  be  bound  to  ^pply  all  the  rents  and 
profits  as  the  court  should  distribute  them  among  the  several  persons  claim- 
ing interests  subject  to  his  mortgage.  To  thif  general  rule,  the  case  in  the 
tpxt  must  be  read  as  an  exception ;  bnt  tliat  case  may  support  this  doctrine, 
viz,  that  the  court  will  not  allow  the  mortgagee  to  vacillate  between  two 
opinions,  so  as  to  pursue  the  means  of  procuring  possession  to-day  and  dis- 
continue them  to-morrow  ;  and,  in  fact,  the  court  did  not  in  the  case  of 
,  Buckingham  V.  Gayer  force  the  mortgagee  into  possession;  for  by  lu»  own 
voluntary  act  he  obtained  a  judgment  in  ejectment,  which  lias  all  the  elfect 
of  Jeaal  pofisession,  he  was'  then  merely  compelled  to  take  actual  possession 
or  to,  account  as  having  taken  such  po.^session,  and  this,  very  reasonably,  to 
prevent  an  abeyance  of  the  immediate  occupancy. 
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Ae  end  of  the  term,  he  should  be  answerable  for  the  profits, 

aa  in  case  of  wilful  default.  [  1033  ] 

It  was  held  by  the  court  to  be  the  daily  practice,  that  if  a  Mortgagee 
mortgagee  assign  over  his  mortgage,  yet  be  must  be  made  a  To^biu  for^rt 
party  in  a  bill  of  redemption,  that  he  may  account  for  what  ^^^}^^  . 
profits  be  hath  received  in  his  time  (o)  (m).  as$^ned. 

Where  there  are  several  mortgages,  an  account  stated  be-  Account  be- 
tween  the  first  mortgagee  and  the  mortgagor  wiH  bind  the  rest,  ^^^  ^Hldj^a 
if  there  be  no  fraud  or  collusion  (  p).     Thus,  where  the  mort-  n^Hgagee,  wt- 

j  *!.  .  .       i.        1        1     /.       ^  tied  by  Matter^ 

gagee  sued  the  mortgagor  to  pay,  or  be  foreclosed  of  redemp-  bin^ng  on  m6- 
tion,  an  account  was  directed  and  settled  before  a  Master:  and  «V«««*?fw*- 
then  a  subsequent  mortgagee,  whose  mortgage  was  made  before  eoltii$Um. 
the  former  bill  was  exhibited,  sued  the   first  mortgagee  and 
mortgagor  to  have  a  new  account,  supposing  the  former  ac- 
count to  be  false,  and  made  by  consent  and  fraud,  but  did  not 
insist  on  any  particulars,  as  in  such  case  he  ought  to  have  done. 
The  L^rd  Chancellor  declared,  that  the  account  should  bind 
the  second  mortgagee,  without  farther  examination,  if  the  fraud 
and  collusion  were  answered ;  for  the  first  mortgagee  did  all 
that  he  could,  and  was  not  bound  to  seek  after  the  second    [  1034  ] 
mortgagee;  for  then  it  would  be  in  the  power  of  the  mort«- 
gagor  to  make  the  assurance  uncertain  and  endless  to  the  mort- 
gagee.    It  should  suffice  to  deny  the  fraud  and  collusion.. 

Sut  the  account  between  the  mortgagee  and  assignee  will  Aceowd  be* 
not  conclude  the  mortgagor  (q) ;  but  it  will  be  referred  to  the  gagee  and  a»* 

(•)  Amne,  in  the  Duchy,  t  Eq.  Ca.  47, 8.    1  £q.  Ca.  Abr.  if,  pi.  7,  [et 

Abr.  594,  pi.  3,   [S.  L.  Pearson  v.  vide  Criep  t.  Heath,  7  Vin.  Abr.  52. 

PuUey.  ]  Ch.  Ca.  lOS.— £tf.]  pi.  t.-^Ed,] 

(p)  Needier  t.  Deeble,  1  Ch.  Ca.  (9)  1  Ch.  Ca.  68,  [S.  L.  antea,  p. 

S99.  fViUiams  v.  Day,  t  ib.  St.  2 1)ac.  154  and  966,  of  this  edition.— £d.j 
Abr.  659.  Sherman  v.  Cox,  3  Ch.  Rep. 


(M)  Previously  to  the  late  case  of  Chambers  ▼.  Goldtein^  so  frequently  Mertgageskaft* 
referred  to,  this  rule  seems  to  liave  obtained,  rtz.  that  if  the  mortgagee  as-  ing  atngnad, 
signed  over  without  the  assenCof  the  mortgagor,  the  mortgagee  would  then  not  «  necessary 
have  been  a  necessary  party  to  a  bill  to  redeem,  to  acconpt  for  the  profits  porfy  to  biU  ef 
received  in  his  time  *,  but  if  the  mortgaged  assigned  without  the  mortgagor's  redmption* 
consent,  it  would  then  have  been  unnecessary  to  bring  him  before  the  court. 
The  case  above  alluded  to,  has  over-ruled  this  distinction,  as  also  the  law  in 
the  text,  without,-  however,  any  particular  reference  to  the  case  in  the 
Pnchy,  or  the  subject  in  general.    Lord  Eldon's  sweeping  obsenratlons  were 
the  following  : — *<  It  is  clear  that  the  assignee  of  a  mortgage,  provided  the 
transaction  be  not  sanctioned  by  the  mortgagor,  will  be  liable  to  have  the  ac- 
count taken  from  beginning  to  end.    It  has  been  pressed,  that  if  there 
have  been  twenty  mesne  assignments  all  tliose  parties  must  be  brought 
before  the  court.     That  is  not  necessary  t  for,  where  there  has  been  an  as- 
aigament  witliout  tlie  previous  authority  of  the  mortgagor,  or  his  declaration 
that  so  much  is  due,  it  is  enough  to  niske  that  man  a  party,  who  has  con- 
tracted to  stand  in  the   place  of  the  original  mortgagee  and  all  assignees, 
till  the  title  was  got  in  by  himself.''    Chambers  v.  Goldwin,  9Ves.  269. 
The  same  law  has  been  advanced,  antra,  405|  of  this  edition,  ia    the 
text 
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signee  noi  hind'  Master  to  see  what  was  really  due  on  the  making  the  assign^ 
^^foriv)^^'  ™®"^  *"^  ^'^^^  money  was  actually  paid  thereon. 
AceomtseHUd  An  account  on  a  bill  to  redeem  or  foreclose  (r),  taken  in  a 
vnth  privity  of  ^ause,  in  which  tenant  for  life  of  the  equity  of  redemption  is 
binding  on  con-  party,  and  when  no  other  person  is  entitled,  will  be  binding 
tingent  ranain-  ^^  ^^y  contingent  remainder-man,  when   his   title  afterwards 

der-nua;  but  •'  ^  '  - 

he  may  when  in  vedts ;  nor  shall  he  open  it,  unless  fraud  or  errors  are  shewn 
andfiSsifyio).    herein;  for  thereby  accounts  upon  mortgages,  to  which  all 

(r)  AUen  v.  Papworth,  1  Ves.  164. 


Mortgagor  maif       (^)  ^"t  the  mortgagor  may  subseqtiently  recognise  tlie  assigneeyaa  also  ac- 
acquiesce  in  as-    ^"'cscc  in  the  account,  which  will  prevent  him' from  disputing  it  with  tlie  as- 
eigne^saccoutttj   ^^^^c ;  nevertheless,  he  may  try  the  question  of  error  with  the  original  mort- 
yet  try  oues-  '    S^S^^'  if  the  assignment  has  been  made  without  his  (the  mortgagor's)  assent ; 
iions  of  error     ^^  l^ast,  so  it  may  be  inferred  from  Lord  Eldon's  observations  in  9  Ves.  270, 
unthmartgagee*    ^^^  there  stated,  Lord  Alvanley  to  agree  with  him  in  this,  that  if  a  mort- 
gagor permits  an  assignee  to  pay  the  assignor  a  sum  of  money,  which  he, 
with  the  knowledge  of  the  mortgagor,  represents  to  be  due,  and  more  par- 
ticularly if  he  permits  it  from  day  to  day,  and  from  year  to  year,  be  cannot 
quarrel  with  that  representation,  subsequently  approved  ;  which  subsequent 
approbation  has  the  same  effect  as  if  previous ;  but  he  is  bound  to  institute 
his  quarrel  witli  the  person  who  assigned,  am)  with  his  privity  received 
and  retained  the  money  a  great  many  years  betoTe  the  bill  filed. 
OH  accounts  (O)  But  he  cannot,  it  is  conceived,  open  or  revive  the  equity  of  re- 

not  to  be  un-      dcraption   if  there  be    no   fraud    in  the  case,  (Lyne  ▼.    fVillisy   postea, 
ravelled*  1059) ;   and  it  is  observable,  that  in  Gray  v.  Minnethorpe,  Lord  Rosslyn 

held,  that  an  old  account  could  not  be  unravelled,  tlioogh  settled  on  an 
Strong  ground  erroneous  principle.  3  Ves.  lOS.  The  true  rule  was  perhaps  advanced 
necetsary  to  set  ^^  ^^^^  Alvanley,  M.  R.  in  Chambers  v.  Goldurin,  5  Ves.  837,  that  <*  a 
aside  account.       strong  ground  is  necessary  to  set  aside  a  settled  accoiuit ;  and  to  surcharge 

and  falsify,  error  must  be  charged  by  the  bill."    His  Lordship  in  that  case 
wonld  not  allow  the  account  to  be  unravelled  beyond  fifteen  years,  that 
being  a  time  when  a  new  arrangement  was  (entered  into,  and  so  much  for 
principal  ami  interest  calculated  up  to  that  period.    This  decree  was  affirm- 
ed on  appeal  to  the  Lord  Chancellor  (Eldon)   9  Ves.  254 ;  S.  C.  1  Smith's 
Rep.  262,  on  which  occasion  the  latter  noble'  personage  laid  down  these 
general  principles;.— 
Account  settled       '^^^  ^^^y  ^^  ^^11  ^^  ^^  ^^^  o^  ^^  parties,  provides  that  accoonts  settled 
not  to  be  set         '^"^^  ^^^  ^  ^^^  aside  but  for  fraud  ;  or  surcharged  and  falsified  bnt  for 
aside  butfnr        error.    In  support  of  the  rharges  in  the  bill  [in  this  case  of  Chambers  v. 
fraud,  or  sur-       Goldwin"]  that  m  settling  the  accounts,  undue  advantage  was  taken  of  the 
charged  and  fal'   ^mortgagor's  distressed  situation,  &c.  there  is  no  evidence  of  distress,  luiless 
sifted,  but  for      ^^^  deeds  themselves  are  to  be  considered  so,  which  is  going  much  ikrther 
error,  ^^^^^  ^^^e  court  has  ever  gone,  or  is  warranted  in  going.    The  clmrge  of 

threats  rests  entirely  in  allegation  not  sustained  by  proof.  As  to  the  charge 
that  tlie  defendant  [Goldwin,  who  was  the  assignee  of  the  mortgage,  one 
of  the  executors  of  the  mortgagor,  and  an  attorney]  caused  the  accounts 
to  be  transmitted  and  enrolled  in  Jamaica,  in  order  to  prevent  their  being 
opened,  that,  which  is  a  circumstance  to  prove  the  absence  of  fraud, 
,  would  thus  be  made  a  circumstance  to  prove  tlie  existence  of  it.    It  is 

clear,  if,  error  can  be  shewn,  this  court  will  correct  an  account,  as  far  as  it 
is  erroneous ;  whether  there  is  a  stipulation  for  it  or  not.  With  reference 
to  the  material  charge,  that  there  are  in  the  accounts,  pretended  to  be 
settled,  several  manifest  errors  and  overcharges,  and  particularly  tint 
6  per  cent,  upon  the  gross  profits  and  produce  is  charged  for  the  manage- 
ment, though  the  defendant  now  resides,  and  for  several  years  past  has 
resided  in  England,  and  though  the  accounts  contain  various  charges,  as 
payments  to  attornies,  &c.  the  bill  must  either  seek  to  set  aside  those 
acoountjt,  as  impnting  the  settlement  of  them  to  fraud ;  or,  letting  tbeni 
stand,  must  seek  to  surcharge  and  falsify  them  ;  in  v^liich  case,  if  they  are 
to  be  considered  settled  and  signed,   the   rule  is  fixed,   upon  the  aiost 
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vfio  can  claim  the  equit^of  redemption  are  parties,  would 
often  be  infinite.  But  if  a  reasonable  objection  be  made 
againat  such  account,  the  court  will  so  far  open  it.  But  the 
court  will  only  give  leave  to  surcharge  and  falsify  the  account; 
which  oRen  happens  upon  settlements,  where  there  is  tenaat  [  1035  ] 
for  life  with  limitaiiona  in  remainder,  upon  a  bill  for  an  ac- 
count, when  none  but  tenant,  for  life  is  in  being ;  a  child  af- 
terwards coming  in  esse,  shall,  if  no  fraud,  only  have  liberty 
to  aurchaige  and  falsify. 

^nd  where  a  man  made  a  mortgage,  and,  after  a  forfeiture  Aamaa  bt- 
for  non-payment  of  the  mortgage  money,  married  and  conveyed  'J^„  ^J* 
the  equity  of  redemption  to  trustees,  to  the  use  of  himself  for  'nurwi  qf 
life,  remainder  to  his  wife  for  her  jointure ;  and  afterwards  b&.  ^^^^  ^. 
came  a  bankrupt  (j) ;  and  the  commissioners  assigned  the  equity  J^^^'  '^  "" 
of  redemption  in  trust  for  ttie  creditors,  and  the  assignees  stated 
an  account  with  the  mortgagee :  The  jointress  brought  her  bill 
to   be  relieved  against  this  account,  alleging,  that  it  was  not 
fairly  slated,  but  that  the  assignees  by  combination  with  the 
mortgagee  had  allowed'more  money  than  was  really  due  on  the 
uiortgage;  tlie  defendant  pleaded  (his  stated  account.     El  per 
L^rd  Keeper,  the  assignees  stand  in  the  place  of  the  husband, 
and  the  account  by  them  stated  ought  to  be  as  conclusive  as  if 
it  bad  been  staled  with  the  husband ;  and  the  bill  is  not  right 
in  charging  a  general  fraud  in  the  slating  of  this  account,  but    r  iqsq  i 
the  plaintiff  ought  to  have  assigned   particular  errors  in  the 
account.  - 

An  assignee,  after  several  assignments,  will  not  be  obliged  Auigme  alUr 
to  account  for  profits  before  his  own  time  (()■  Thus,  wliere  on  „o(  aei^^^ 
a  bill  to  redeem  a  mortgage  made  in  1632,  it  was  insisted  by  /""  Vp*  *«- 

(i>  KnigH   V.  Baiaficld,    1  Vera.  (1)  Pearten  v.  PtUlry,    I  Ch.  Ca, 


obvious  principle,  that  tome  error  mnst  l>e  chRri;e'l ;  ai  it  ia  impouibie  f>-  — 
fur  the  drrciidunt  ti>  ilrfcml  himsririf  imder  a  general  charge,  not  ipi-ci-  fal 
fyinj;  any  error,  tlie  jilBiiitilf  may  come  nt  tlie'hearlnc  witb  praof  of  tlioic  en 
«rron,  of  which  tlie  defcnilant  hai  beard  nottiin^-  'The  pnint  was  decided  jp, 
apon  tiiat  ground  by  Lord  Thurlow,  upon  my  objection  in  Taylor  y.  Haylin,  m* 
Z  Bro.  V.  C.  VIO  ;  that  if  accounln  are  impeached  an  the  ground  of  error,  «tl. 
yon  must  specify  tome  or  one  error,  and  prove  that ;  and  tlial  is  a  gronnd 
tn  sBrcharpe  and  fiiliiify.    I  do  not  recoUect  a  case  in  whicli  the  Court  lias 

tone  tlie  Icneth  of  declaring  any  thing  error,  unless  the  declaration  has 
ecu  conlined  to  the  snbject  of  that,  which  is  alledged  to  be  error  upon 
tlio  pleading).  ITiat  ttrould  Iw  attended  with  great  mconrenienee  ;  for  it 
la  Tcry  possible,  there  miglit  be  cases  in  vrhich  tlie  opinion  of  the  conrt 
niiglit  he  cloar  at  the  lii'aring  that  tiicrc  was  error ;  and  yet,  if  it  man 
distinctly  put  in  Issnp,  tlie  court  might  he  salisiicil,  tliat  transactions  had 
taken  place,  upon  which  it  wu<  inipossihli;  to  tunJiider  itevror,  9V0.36I. 
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fore  hU  own 
time  (p). 


[  1037  ] 


Morigt^ee  al- 
lowed in  ac- 
count all  C08t8 

in  supporting 
mortgage 
against  at' 
tempts  l/y  mart- 
gagor  to  over- 
throw it. 


the  defendant^  that  he  came  in  as  an  assignee  at  the  third  hand, 
and  therefore  that  it  would  be  hard  to  put  him  to  an  account 
then ;  the  Lord  Keeper  said^  that  as  there  had  been  no  stint 
put  to  the  tinae  at  which  a  mortgage  was  to  be  redeemed,  the 
defendant  should  account ;  but^  in  regard  he  came  in  at  an  old 
hand,  it  should  not  be  taken,  but  so  far  only  as  went  in  dis- 
count of  his  money,  not  for  the  surplusage.  So,  where  lands 
were  extended  in  1625,  and  held  in  extent,  and  then  a  bill  was 
exhibited  to  redeem,  and  the  lands  not  being  redeemed,  that 
bill  was  dismissed  in  1641  (u);  afterwards,  he  who  had  the  ex- 
tent, by  virtue  of  the  dismission,  sold  the  premises  to  the  de- 
fendant, and  the  plaintiff  having  since  bought  the  equity  of 
redemption,  came  to  redeem;  the  court,  notwidistanding  the 
dismission  and  length  of  time,  ordered  an  account  from  the 
[time  of  the]  purchase  [only],  not  from  any  time  before,  but 
till  then  the  profits  [were  directed]  to  go  against  the  interest. 

Where  a  mortgagor,  having  been  defeated,  after  a  special 
verdict  and  great  agitation  at  law^  in  his  endeavour  to  overthrow 
the  mortgage  by  a  supposed  entail,  exhibited  a  bill  to  re- 
deem (j);  the  mortgagee  having  sworn,  that  he  paid  120/.  in 
defending  his  mortgage  at  law,  although  he  had  but  60/.  costs 
allowed  him  there ;  the  court  determined  that  he  should  n6t  be 
held  down  to  the  taxation  at  law,  but  should,  upon  the  account, 
be  allowed  all  that  he  had  laid  out  or  expended  ;  and  the  mort- 
gagee, fearing  his  mortgage  would  have  been  defeated  at  law, 
having  got  administration,  as  principal  creditor,  in  the  Spiritual 

Court,  he  was  allowed  the  costs  expended  there  also  (q). 

» 

(tt)  Cloberry   v.  LymondSf    2  Ch.      556.  [See  the  same  case  and  point. 
Rep.  593.  snpra,  356,  of  this  edition,  iu  Uie 

(x)  Ramsden  ▼.  Langky,  J  Vera.      tcxt.^£d.] 


Mortgagee  al- 
lowed in  account 
fxpeneeSj  re» 
pairs,  fines, 
and  improve' 
ments,  but  ho^ 
should  first  in* 
form  mortgagor 
4if  their  neces- 
sity. 


(P)  Sed  quaere  now,  and  »ee  antea,  p.  955,  of  tliis  edition,  note  (M). 

^Q)  It  may  be  proper  in  this  place  to  add,  that  the  mortgagee  in  acconnt- 
ing  will  be  allowed  all  costs  of  suit,  renewal  fines,  sums  expended  for 
necessary  repairs  and  lasting  improvements,  or  in  performing  the  cove- 
nants of  the  mortgagor  with  third  persons,  as  in  carrying  into  effect  a 
covenant  to  build ;  so  he  will  be  allowed  all  money  expended  in  defence  of 
the  mortgagor's  title,  and  all  sums  paid  for  copyhold  admissions,  heriot$, 
or  fines,  with  interest  for  tiie  same  respectively,  after  the  hite  of  the 
principal,  provided  the  court  doth  not  direct  otherwise.  Vegelder  v. 
Depeister,  Finch,  207.  Elton  v.  Elton,  3  Atk.  508.  Godfrey  v.  IVatson, 
ib.  /(IS.  Loniax  v.  Hide,  *2  Vern.  185.  Manlote  v.  Ball,  2  Veni.  84.  lacon 
V.  Mertins,  3  Atk.  4.  lyooUey  \.Drage,  2  Anstr.  551.  Lyster  v.  DoUdsd, 
1  A'es.  jun.  436.  Hardy  v.  Reeves,  4  ib.  48t.  Qtiarrell  v.  Becltford,  1  Madd. 
Rep.  ;;81.  Sykes,  Ex  parte,  1  Buck  B.  C.  549.  BrightweUy  Ex  parte, - 
1  Swan.  5.  et  vide  antea,  993,,  and  postea,  1068,  where  a  mortgagee 
thinking  himself  absolutely  entitled,  had  expended  considerable  sums  in 
repairs  and  lasting  improvements,  he  was  allowed  such  expenditure,  but  lie 
WHS  directed  to  account  for  wilful  spoils  aud  wastes.  Thome  v.  yetcmaH, 
Finch,  38)  and  as  a  geueral  rule  it  may  be  laid  down,  that  where  a 
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An  account  taken  by  a  Master  upon  a  decree  in  a  bill  of  j^eamu  hmd- 
revivor,  brou^t  by  an  infant  heir,  will  bind  the  heir,  unless  he  JJ^  <nAni*> 
can  surcharge  o^  falsify  {y)  (a). 

Where  the  yearly  rents  and  profits  of  an  estate  in  mortgage    r  io38  1 
greatly  exceed  the  interest  of  the  money  lent,  rests  are  annually  Anmul  rests 
made  on  making  up  the  account,  and  the  surplus  applied  to  balances,  if  ex- 
sink  the  principal  (2;)(s).    But  as  this  is  often  attended  with  cessUe,  allied 
great  hardships  to  mortgagees  (especially  when  the  sum  is  large,  cipai. 
and  the  mortgagee  forced  to  enter  upon  the  estate,  and  then 
can  only  satisfy  his  debt  by  parcels,  and  is  a  bailiff  to  the  mort- 
gagor, without  salary,  subject  to  an  account)  the  Master  is  not 
obliged,  on  every  small  excess  of  interest,  to  apply  it  to  sink 
the  principal ;  nor  has  the  court  ever  laid  it  down  as  an  in- 
variable rule,  that  the  Mai^ter  must  always,  in   taking  such 
account,  make  annual  rests  (t). 

Cy)  Badham  t.  OdeU^  4  Bro.  P.  C.      [et  vide  S.  L.  Bradshaw  ▼«  Ashley, 
447.  i9.  C.  supra.  4  Bro.  P.  C.  505,  Tomlins'  edit.-« 

(x)  GtnOd  V.  Tanered,  2  Atk.  534>      Ed.] 


mortgagee  in  posfleuion,  finds  it  absolutely  necessary  for  the  protection 
of  the  estate  to  incur  extraordinary  expences;  he  will  be  allowed  them  ; 
particalarly  if  in  accounts  regularly  famished  by  him  for  the  satis- 
taction  of  the  mortgagor,  the  latter  doth  not  from  time  to  tune  object 
to  the  extraordinary  charges ;  for  they  ai*e  then  to  be  considered  as  incurred 
and  paid  with  the  mortgagor's  approbation ;  but  without  the  mortgagor's 
acquiescence,  Lord  Manners,  in  a  recent  case  said,  he  siiould  have  felt 
considerable  difficulty  in  allowing  charges  for  preservation  of  the  property ; 
for  that  even  in  the  case  of  absolute  necessity,  it  was  incumbent  on  the 
mortgagee  to  apprise  the  mortgagor,  as  soon  as  possible,  of  the  extraordi- 
nary expenditure.  TYimUstan  v.  HamiUf  1  Ball  6c  Bea.  385.  It  should 
be  added  that  a  mortgagee  will  not  be  bound  to  keep  up  buildings  in 
«8  good  repair  as  he  found  them,  if  the  length  of  time  will  account  for  their 
being  dilapidated.    Russell  v.  Smithers,  1  Anstn  96. 

By  the  Roman  law,  if  a  mortgagee  had  been  at  any  necessary  charges  Repairs  allowed 
for  the  preservation  of  the  pledge,  whether  he  was  in  possession  of  it  6y  Roman  lour, 
or  not,  the  debtor  was  bonna  to  reimburse  him,  altliongh  the  thine  were  whether  pledge 
no  longer  in  being,  as  if  a  house  repaired  by  the  mortgagee  had  been  in  existence  or 
carried  away  by  a  flood,  or  burnt  down,  without  his  fault ;  and  if  the  not, 
pledge  were  still  existing,  and  in  the  custody  of  the  mortgagee,  he  was 
allowed  to  detain  It  for  expences  of  this  kind ;  for  they  were  considered 
as  angmenting  the  debt,  and  as  forming  a  part  of  it.    Cod.  lib.  6.  dig.  lib.  8. 
6i  necessarias  impensas,  Stc,  et  vide  Vin.  lib.  38,  de  rei  vind. 

(R)  It  is  incumbent,  therefore,  both  on  the  mortgagor  and  mortgagee  to 
object  to  the  defects  in  an  account  before  a  master,  that  it  may  be  made 
perfect  before  him ;  for  the  court  will  not  afterwards  intermeddle  there^ 
with.    See  Harrison's  Ch.  Pr.  480. 

(S)  The  object  of  directing  annual  rests  is  to  give  compound  interest.  Oltjeet  of  an* 
Raphael  v.  Boehm,  11  Ves.  92 ;  and  in  Quarrell  v.  Beckford,  1  Madd.  Rep.   nuul  rests  to 
983,  it  was  said  by  Sir  Thomas  Plumer,  V.  C.  that  if  compound  interest  five  eomponnd 
be  given,  on  one  side  it  ought  to  be  allowed  on  the  other,  for  the  bltnefit  interest, 
should  be  equal,  and  as  the  defendant  in  the  case  in  question  would  not 
agree  to  give  compound  interest,  neitlier  party  could  expect  more  than 
simple  interest. 

(T)  On  a  decree  against  a  mortgagee  in  possession  to  account,  rests  Annual  rests 
cannot  be  made  by  a  master  unless  directed  by  the  decree.    In  Yates  v.  cannot  be  made, 
Hambly,  2d  May,  *1815,   the  decree  appears  from  the  register  book   to  unless  ordered 
have  been,  ^'  that  an  acconnt  be  taken  of  what  shall  be  coming  due  on  bjf  decree. 
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M&rtgttget  an-  It  is  the  constatit  practice  of  the  Court  of  Chancery,  in'de- 
tehaiherecewes  <^rees  against  a  mortgagee  upon  a  bill  for  redemption,  or  against 
after  decree      ^p  executor  to  account,  to  direct  it  with  future  words,  to  wit, 

jor  accowUm  .     . 

to  account  for  what  they  have   received,  or  might  have,  if  it 


acconnt  of  rents  and  profits,  to  be  applied,  in  the  first  place,  in  payment 
of  interest  and  principal,  and  in  sinking  the  principal,  and  the  Master  to 
make  annual  r«<f  s,and  in  taking  stich  acconnt  is  to  make  all  jnst  allowances." 
This  was  said  to  be  the  proper  form  of  a  decree  where  rests  are  to  be  made, 
1  Madd.  Rep.  14.  In  another  case,  a  bill  was  filed  to  redeem  a  mortgage, 
and   the   usual  decree  was  made  against   the   mortgagee,  who   was    in 


possession,  vix.  that  an  account  be  taken  of  what  was  due  for  principal, 

interest,  and  costs,  and  of -what  had  been,  or  migfatvhave  been  received  bj 

rents  and  profits ;  a  motion  was  made,  that  ander  this  decree  the  Master 

should  be  directed  to    make  rests ;  Sir  T.  Plomcr,  V.  C.  said,    he  had 

npon  enquiry,  fonnd  a  difierence  of  practice  amongst  Masters,  some  made 

rests  without  any  specific  direction  in  the  decree  for  that  purpose,  and  some 

did  not,  but  merely  totalized  the  principal,  interest,  and  costs,  and  tbe 

rents  and  profits,    ilis  Honour  added,  that  tlie  Master  was  not  at  liberty 

to  make  rests,  unless  directed  to  do  so  by  the  decree.     H'ebber  v.  HuMty 

1  Madd.  Rep.  111. 

Ammul  rests  It  is  not  usual  for  a  mortgagee  in  possession  to  render  annual  accoants. 

directed  <mly  on  The  mortgagor  lies  by,  and  when  he  conceives  the  debt  is  satisfied,  he  calls 

special  case^       on  the  mortgagee  for  a  final  adjustment,  per  Lord  Manners,  C.  in  Trimleston 

and  then  for       v.   HamiUy   1  Ball  &  Bea.  38^.    The    consequence  is,   that  decrees  of 

mdude  time,  account  do  not  in  general  direct  annual  rests,  bnt  simple  interest  is  cal- 

cnlated,  against  which,  and  the  principal  and  costs,  the  total  amount  of  so 
many  years  rent  is  set;  but  whenever  annnal  rests  are  directed,  they  must 
be  calculated  from  the  time  the  mortgagee  entered  into  possession,  and  not 
from  any  subsequent  period.  Thus  in  Davis  v.  May,  Coop.  Rep.  ie38,  it 
was  insisted  pn  the  part  of  the  plaintifis,  that  the  excess  of  rent  beyond  the 
interest  onght  to  be  applied  annually  in  sinking  the  principal,  and  for  that 
purpose,  the  decree  onght  to  direct  that  the  accounts  from  1809  to  i815,  be 
taken  with  annnal  rests.  Sir  S.  Romilly,  for  the  defendants,  contended  that 
the  accounts  onght  not  to  be  taken  in  that  manner,  but  that  the  proper 
mode  was  to  calculate  interest  on  the  original  debt  from  the  date  of  tbe 
mortgage,  aind  ascertain  the  amoimt  of  all  rents  received,  and  then  deduct 
the  total  rents  from  the  amount  of  the  principal  mortgage  money  and  the 
Mode  qf  calcu-  interest  so  to  be  calculated  on  it ;  that  an  application  having  been  made  to 
latine  account,    ^^^  Register,  he  had  searched  his  iiooks  for  three  or  four  years  past,  and  had 

found  ten  cases  of  decrees  for  taking  the  accounts  of  mortgagees  in  posses- 
sion, only,  two  of  which,  (Forside  v.  Boyers^  and  Kingston  v.  Roper,  which 
had  been  cited  on  the  otlier  side,)  had  directed  annnal  rests  to  be  made, 
whereas  the  decrees  in  the  other  eight  cases  did  not  contain  any  such  direc- 
tion, from  which  it  seemed  clear  that  it  was  not  the  usual  course  of  the 
court  to  direct  annual  rests  unless  the  case  was  extraordinary,  and  where 
the  jnortgqgor  would  be  materially  injured  without  it ;  and  the  Register, 
upon  being  consulted,  had  also  stated,  tliat  it  was  not  usual  to  direct  annual 
rests,  except  under  special  circumstances.    Sir  W.Grant,  M.  R.,  said,  he 
tliought  his  recollection  of  the  form  of  decrees  was  the  same.    The  direction 
to  take  accounts  with  rests  was  not  of  course.    There  was  no  instance  of  a 
decree  in  tlie  form  prayed,  with  rests  from  a  particular  period  of  the  ac- 
count, wlien  the  arrear  of  interest  was  discharged.    There  were  only  two 
forms  of  decrees,  either  with  or  without  rests.    Here  tiie  special  circiun- 
stances  were  against  such  a  direction,  which  it  was  admitted,  would  be  im- 
proper from  the  beginning  of  the  account  while  there  was  an  arrear  of 
Rests  s&me"       interest.    The  account  was  accordingly  directed  without  rests.    Stokoe 
times  dispensed  ^*  Robson,  19  Vies.  385.    In  Raphael  v.  Boehm,  It  Ves.  92,  the  decree  di- 
withy  when  in-    reeled  a  computation  of  interest  at  5  per  cent,  on  all  sums  received  by  tbe 
terest  has  been     executor  while  in  his  hands,  and  that "  the  Master  do,  in  such  compntation, 
in  arrear,  make  half-yearly  rests."    This  decree,  tliough  perhaps  going  farther  than 

nsual,  wa^  held  under  tlie  circumstances  properly  executed  by  a  computa- 
tion of  interest  upon  each  receipt  from  the  day  it  was  received  :  the  tialance 
of  receipts,  with  the  interest  so  calculated,  and  payments  being  struck  at 
the  end  of  the  half  year,  and  that  balance,  so  composed  of  principal  and 
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Imd  not  been  for  their  own  default(a);  and  yet  if  the  person^ 
decreed  to  account,  receive  any  thing  subsequent  to  the  decree,    [  1039  ] 
it  is  enquirable  before  the  Master,  and  the  defendants  in  such 
case  must  bring  such  sums  so  received  to  account  (u). 

(a)  BuUtrode  v.  Bradley,    3  Atk.  582.    [See  also  antea,  949,  of  tlu» 
edition,  note  (G).— £d.] 


interest,  being  carried  forward  as  an  item  in  the  accounts,  producing  in- 
terest.—As  to  the  circumstances  wtiich  call  for  a  direction  or  annual  rests, 
the  general  principle  is,  that  a  specific  case  mnst  be  made  out  shewing  that 
the  mortgagor  woold  be  materiaJly  injnred  by  not  being  allowed  interest  on 
the  annual  balances  in  the  hands  of  the  mortgagee.  In  Sheppard  v.  EUioty  < 
4  Madd.  Rep.  254,  the  interest  had  never  been  in  arrear,  and  the  rents  ex- 
ceed the  amoont  of  the  interest  payable  on  the  mortgage.  Sir  J.  Leach, 
V.  C,  said,  the  account  in  this  case  was  to  be  directed  with  rests,  in  order 
that  the  excess  of  rent  beyond  the  interest  might  be  applied  in  sinking  the 
principal.  But  his  Honour  added,  that  the  court  sometimes  relaxed  this 
rule,  where  the  interest  was  in  arrear  when  the  mortgagee  took  pos- 
session. 

A  mortgagee  in  possession,  holding  over  after  payment  of  his  prineipal  Mortgagee 
and  interest,  will  be  charged  with  interest  on  the  balance  in  his  hands,  eharged  with 
Qu4trreU  v.  Beckfm-dy  1  Madd.  Rep.  969.    So  in  TiimUston  v.  HamiU,  ubi  interest  on  nr- 
supra,  a  mortgagee  in  possession  was  charged  with  interest  on  gales  of  plus  rents, 
rent  received  by  bim  after  the  debt  was  satisfied.    1  Ball  Sc  Bea.  S77. 

(U)  In  decrees  of  account  it  is  also  sometimes  directed,  where  there  has 
been  usury,  extortion,  or  oppression,  that  every  tiling  doubtful  shall  be 
taken  most  strongly  against  the  person  guilty  of  such  iniquitous  proceedings  ; 
see  Mit/ord  v.  Featherstanelumght  2  Ves.  445. 

The  anomalous  cases  referrible  to  the  subject  of  this  chapter  are  the 
following :— • 

1st.  In  directing  a  second  account  on  the  same  mortgas:e,  the  court  will  Second  account, 
order  it  to  be  taken  from  the  foot  of  the  preceding  account,  {Procter  \,  CoW' 
peTj  t  Vem.  377.)  or  from  the  date  of  the  confirmation  of  the  report,  as 
the  cai^e  may  happen.    Badham  v.  OdWZ,  4  Bro.  P.  C.  454,  8vo.  edit. 

ted.  If  a  mortgagee  purchase  the  equity  of  redemption  for  a  trifling  con-  Purcluuer  to 
sideration,  which  purchase  is  afterwards  set  aside  as  fraudulent,  he  will  account  as  mort* 
ha\e  to  account  as  mortgagee.    Morley  w,  Elways,  1  Ch.  Ca.  107.    S.  C.  gagee,when, 
antea,  310,  SI  1,  of  this  edition. 

3d.  A  specific  legatee  of  a  mortgagee,  or  rather  of  the  money  due  on  a  Specific  legatee 
mortgage,  will  not  be  bound  by  an  account  settled  between  the  xepresenta-  of  mortgage 
tives  of  the  mortgagor  and  those  of  the  mortgagee,  for  the  bequest  being  debt  should  be 
notice,  the  legatee  shonld  have  been  a  party  to  the  account.    If  the  mort--  party  to  ac- 
gage  had  lieen  devised  in  general  terms  to  pay  debts  and  legacies,  stfch  ac-  count. 
count  with  the  execntor  wonld  have  been  a  discharge ;  but  it  is  otherwise 
in  the  case  of  a  specific  legacy.    Langley  v.  Oj^ford^  Amb.  17. 

4th.  A  mortgagee  who  has  been  appointed  an  executor  to  the  mortgagor  Account  settled 
renouncing  the  executorship,  and  then  settling  his  accounts  with  the  other  between   as- 
executors,  will  be  subject  at  any  time  to  have  tiiose  accounts  opened  by  the  signee  iff  mort^ 
parties  entitled  to  the  equity  of  redemption.    Lord  Eldon's  concluding  gage  and  eore- 
remarks,  in  Chambers  v.  Goldwin,  (9  Ves.  !^74,)  snpports  this  position.     His  culor  ef  mort- 
Lordship  there  said,  that  as  to  the  accounts  settled  since  the  decease  of  the  ^iigor  liable  to 
mortgagor  between  his  executors  and  tlie  assignee  of  the  mortgage,  (such  be  re-opened, 
assignee  being  also  an  executor  of  the  mortgagor,  and  having  renoiwced,)  and  not  merely 
a  court  of  equity  could  not  on  principle,  considering  what  was  required  from  surcharged  and 
persons  standing  in  the  situation  of  the  assignees,  hold  those  accounts,  so  falsified. 
settied  with  the  executors,  not  to  be  open  to  full  investigation  in  the  Mas- 
ter's office  ;    Lord  £ldon  should  therefore  vary  the  decree,  as  to  the  former 
particulars;  and  confirm  it  as  to  the  executor's  accounts.    But  as  to  the 
accounts  settled  with  the  mortgagor,  they  must  be  considered  as  settied, 
not  to  be  opened,  but  to  be  surcharged  and  falsified. 

5th.  In  a  case  wii^e  the  title  deeds  had  been  stolen  from  a  mortgagee,  Deeds  stolen, 
the  account  directed  was  with  an  enquiry  what  had  become  of  them.    Stokoe 
V.  Hobsouy  3  Ves.  &  B.  51.    S,  C.  19  Ves.  385 ',  et  infra,  1068,  s.  11. 
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Recital. 


Account  taken 
In  equity  can* 
not  be  ocer- 
luaded  at  law. 


Bmkmptcy. 


6th.  A  mortg^ee  may  take  advaatase  of  a  recital  in  the  deed  of  assiga- 
ment  to  shew  -what  the  mortgagee  and  assignee  considered  due,  which  will 
be  binding  on  the  parties  to  the  deed,  according  to  Lord  Redesdale's  dot* 
trine  io  Carew  v.  Johnstone,  2  Sch.  Sc  Lef.  895.  So  a  statement  of  pro- 
perty written  by  a  testator,  (who  is  either  a  mortgagor  or  mortgagee)  as 
also  his  books  of  aecount,  will  be  evidence  to  shew  what  Is  really  due* 
Druce  v.  DennUon,  6  Ves.  885. 

7th.  After  an  acconnt  taken  under  a  decree  in  a  court  of  equity,  a  party 
will  not  be  allowed  to  overhaul  the  account,  by  bringing  an  action  at  law 
on  the  same  subject-matter,  llius,  where  a  bill  had  t^en  brought  in  the 
Irish  Court  of  Chancery,  by  Martin  and  Bell  against  O'Reilly,  and  a  decree 
to  account  had  been  made,  under  which  (be  Master  took  the  accoimt,  but 
the  defendant,  conceivinc^  the  same  to  be  erroneous,  abandoned  it ; 
and  brought  his  action  in  the  Exchequer  on  the  saifte  subject-matter ;  L4ird 
Redesdale,  C,  said  there  would  be  an  end  to  the  jurisdiction  of  the  Court  of 
Chancery  iu  matters  of  account,  if  this  practice  were  to  be  allowed,  every 
account  settled  by  tlie  officer  :nrould  become  the  subject  of  an  action.  If 
Bell  had  promised  to  pay  the  sum  reported  due,  and  the  action  had  been 
brought  on  special  assumpsit,  Lord  Redesdale  would  not  have  objected, 
but  Ms  was  in  effect  an  action  to  try  whether  the  account  was  rightly  taken. 
Both  parties  had  been  wrong.  Instead  of  filing  this  bill,  Bell  oi^^fat  to  have 
declined  appearing  to  the  action,  and  to  have  applied  for  an  attichment 
against  O'Reilly  for  proceeding  at  law.  Having  suffered  the  action  to 
proceed.  Bell  should  pay  the  costs  of  it.  But  his  Lordship  would  grant 
an  injunction  against  proceeding  at  law,  and  restrain  the  plaintiff  from  ad- 
vancing further  in  equity ;  nevertheless,  both  parties  were  at  liberty  to 
proceed  in  tite  first  cause  as  they  might  be  advised,  and  the  acooont  if 
erroneous.  Lord  Redesdale  added,  should  be  rectified.  BeU  v.  (yReUbf, 
2  Sch.  &  Lef.  430. 

Lastly,  it  is  observable,  that  in  cases  of  bankruptcy,  where  it  is  merely  a 
question  of  convenienee,  it  will  be  left  to  the  assignees  to  choose  whether 
mortgage  accounts  shall  be  taken  before  the  Commissioners  or  a  Master. 
Ainsky,  ExparU^  1  Buck.  B.  Ca.  292. 
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OP   FORECLOSURE  (a), 

1  HE  same  principle  of  substantial  justice,  which  induced  ^ortiageemy 

courts  of  equity  to  interfere  on  behalf  of  a  mortgagor^  who  had  tote  be  in  po»* 

forfeited  his  estate  (by  not  performing  the  condition  annexed  to  ^^^  ule^ 


reversum* 


'  (A)  We  are  bow  arrived  at  the  last  stage,  of  onr  long  jonmey  throngh  the  IntrodMciory 
widely  extended  field  of  mortgage  transactions-^the  mode  whereby  the  •bseTvujtion»A 
mortgdgee  may  acauire  the  estate  to  himself  absolutely,  ahd  by  which  lie 
may  mSkje  all  rekitions  between  him  and  the  mortgagor  to  cease.  To  fore- 
close the  eqvity  of  redemption  a  bill  in  Chancery  is  exhibited ;  to  which  an 
amwer  is  put  in,  and  a  decree  being  obtained,  a  Master  is  directed  to  certify 
what  is  due  for  principal,  interest,  and  costs,  wliich  is  td  be  paid  at  a 
tiaw  prefixoi  by  the  decree  or  at  a  time  to  be  settled  by  the  Master,  where- 
apoo  the  premises  are  to  be  re-conveyed  to  the  mortgagor ;  or,  in  default  of 
payment,  the  mortgagor  is  ordered  to  stand  for  ever  foreclosed  from  ail 
equity  of  redemption,  and  to  convey  the  premises  absolutely  to  the  mort- 
gagee if  that  has  not  already  been  effectually  done.  Something  similar  to 
our  modern  doctrine  of  foreclosure  appears  to  have  prevaUed  in  the  Roman 
Law,  where  It  is  said,  "  s»  eo  tempon  qw9  prodtaiji  diitrahebaiurf  progrmtmuUe 
mimnnii  eredimret,  dUa  praseniet  esssat,  jut  mmm  txeeuti  n&n  ««»t,  vossunt 
vidM  libUgatwnem  fngnoris  amisme,"  Cod.  de  remiss,  fign.  lib.  vi.  And  by 
Halifax's  Anal,  of  &e  CivU  Law,  it  appears,  that  m  case  the  mortgage 
OMuey  was  not  paid  at  the  stipulated  time,  the  creditor  was  empowered  to 
tell  the  pledge,  idlowing  the  debtor  two  years  after  notice  given  to  redeem 
it.    last  xi.  tit  8.  s.  i. 

The  recent  practice  of  introducing  trusts  for  sale  in  mortgages  of  small    Ferstltsiire,  f«« 
imonut,  or  in  cases  where  the  circumstances  present  an  hazardous  aspect,    dtMis  fyroMSf, 
have  tended  very  sensibly  to  lessen  the  use  of  foreclosures ;  and  the  tedious    c&mpared  with 
and  often  expensive  dilBcuUies  attendant  on  that  process,  will  operate  still    ddwtnttigtt 
more  to  abridge,  if  not  in  the  end  entirely  to  subvert,  the  metbod  of  con-   under  trust  for 
cindiog  the  equiQr  of  redemption  by  foreclosure.    While  on  the  other  hand,   eale» 
the  easy  and  expeditions  mode  of  obtaining  payment  of  the  money  lent, 
comparatively  without  expence  or  difficulty,  by  means  of  an  immediate  and 
peremptory  sale,  as  also  the  very  equitable  plan  of  returning  the  snrplns 
prodoced  by  the  sale,  after  deducting  the  principal,  interest,  and  costs  to 
^  mortgagor,  will  facilitate  the  adoption  of  mortgages  with  powers  of 
*sle,  and  ultimately,  perhaps,  establish  tiiem  as  the  only  and  proper  mode  of 
B^rtgagiog  in  general  use.    A  foreclosure  may  also  be  obtained  on  this 
ipedes  of  mortgage,  but  it  has  been  decided,  that  if  a  mortgagee  with  a 
power  of  sale  files  a  bill  to  foreclose,  he  will  not  on  motion  be  directed  to 
kU.    Anon,  MS,  1  Madd.  Ch.  59f.    For  further  on  mortgages  of  this  latter 
description,  see  antea,  p.  19,  of  this  edition,  note  (K). 

The  present  chapter  cannot  well  be  reduced  to  any  regular  distribution.  Contents  o/ 
^  interpolations  of  tBe  learned  author  in  the  fourth  edition,  may  be  as-  chapter* 
•igned  as  the  probable  cause  of  this  disarrangement.  The  chapter  treats, 
lit  Of  the  general  principles  of  foreclosure^  Sd.  Of  foreclosing  a  moft- 
SH^  of  stock,  p.  1041  ;  3d.  Of  the  necessary  parties  to  a  bill  of  fore- 
clotare  in  p.  I0«e,  9,  8,  9, 1054  and  1056  ;  4th.  Of  the  time  and  effect  of 
^foreclosure,  p.  1044 ;  5th.  Of  the  mortgagee's  power  to  sue  on  all  his  re- 
Bi^es  at  the  same  time,  p.  1045 ;  6tli.  Of  foreclosure  against  volunteers, 
tod  OB  a  mortgage  of  copyholds,  p.  1046 ;  7th.  Of  the  dismissal  of  a  bill 
for  redemption,  p.  1047;  8th.  Of  imperfect  foreclosures,  p.  1049;  9th.  Of 
foreclosing  particular  tenants,  (p.  1054),  and  those  in  remainder,  p.  1050 ; 
loth.  Of  the  effect  of  foreclosure  on  incumbrancers  who  are  not  parties  to 
^  bill,  p.  1054, 1066,  and  1067 ;  11th.  Of  foreclosing  infants,  (p.  IQbT), 
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'    the  conveyance  thereof),  and  to  reiiere  him  from  the  conse- 
quences that  in  law  followed  such  neglect,  rendered  necessary 
the  establishment  of  rules,  by  complying  with  which  the  mort- 
gagee might  compel  the  mortgagor  to  perform  the  contract  on 
his  part;  namely,  the  repayment  of  the  money  borrowed,  with 
interest*    This  may  be  done,  either  by  procuring  a  decree  for 
sale  of  the  estate,  if  reversionary,  or,  if  in  possession,  by  call- 
[  1041  ]     ing  upon  die  mortgagor  in  court  to  redeem  his  estate  presently, 
or,  in  default  of  so  doing,  to  be  for  ever  foreclosed,  that  is, 
barred  and  utterly  excluded  his  equity  of  redemption  without 
recal,  unless  upon  specta/  circumstances  (a). 
Sioek  Morf-         Where  the  mortage  is  of  money  in  the  stocks,  or  the  like, 
•old  wiiiumt      no  decree  of  foreclosure  is  necessary  (b) ;  therefore,  where  a 
/•ncUmrt  (a).  |^2|]  ^^  brought  in  1729  by  the  plaintiff,  ^  to  redeem  die  siim  of 

(•)  « Inst  19e«  [Ai  to  reTentoni,         (6)  IjxkMmd  v.  Amt,  4  Afk.  SOS. 
■ee  infra,  1093^— Ed.] 


and  fttoB  ooTerti,  p.  106€  ;   Ittii.  Of  Uie  payment  of  costs  of  foiedofore, 

Ju  1068  and  llOS ;  ISth.  Of  the  effect  of  fraud  in  obtainlof  a  decree  of 
breclosnre,  p»  1069  and  1080  ;  14th.  Of  enlarging  the  time  to  redeem  on 
a  decree  iMf  p.  lOTl ;  I5th.  Of  opening  a  decree  of  foredosore,  p.  I07f, 
3,  and  7,  to  109S;  16th.  Of  foreclosina  a  Welsh  mortgage,  p.  107a  ;  17th. 
Of  saing  on  collateral  secniities  after  foreclosare,  p.  1075  and  1077 ;  18th. 
Of  foreclosipff  a  mortgage  as  to  part  of  the  esUtte,  p.  109i  ;  19th.  Of 
praying  a  sale  mstead  of  a  foredosure,  p.  1099  to  1096 ;  20th.  Of  distinctioas 
between  foreclosare  and  redemption,  in  reference  to  the  doctrine  of  tackmg, 
p.  1096  to.  1100 ;  and  fist  Of  restraining  bonds  witUo  the  penalty,  p.  1100 
to  1103. 
Esdi^qutr  m$i^        (B)  The  mortgagee  may,  at  any  time  after  the  condition  broken,  sell  the 
mnf Ice  morf-      stock  and  repay  hunself  the  money,  without  being  accountable  for  any  de- 
f^f«d  «f  tretf      predation  of  the  funds;  nevertheless  retumiog,  as  it  is  presumed,  the  sar- 
«f  o<A«r  tjpeeUt  ■  plus,  if  any,  after  payment  of  his.  debt  and  costs  to  the  mortgagor.    In  the 
^  sfodk  amy  be  case  of  Tucker  y.  fritem,  1  P.  Wms.  t61»  a  person  possessed  of  an  excbe- 
aold  cm  notice,     qner  annuity  for  ninety-nine  years,  borrowed  money  upon  it,  and,  for  se- 
•rttAoal/orccip-  curins  this  money,  there  was  an  absolute  transfer  of  the  annuity,  but  with 
sure.  a  defeasance,  that  if  the  money  were  paid  at  such  a  day,  the  assignmeat 

should  be  Toid.    The  money  was  not  paid  at  the  day ;  upon  whicli  die 
lender,  after  several  applicattons  for  repayment,  gave  notice  that  he  would 
seU,  appointing  a  time  for  that  purpose,  and  desiring  the  borrower  to  be 
^  present  to  see  that  the  annuity  was  sold  at  the  full  vune.    The  borrower, 

Dy  letter,  reauested  the  lender  to  stay  a  week  longer  before  he  sold,  which 
was  complied  with ;  and  in  the  interval  the  lender  died  suddenly,  where- 
upon the  defendant,  his  administrator,  sold  the  annuity  at  the  exchange,  by 
a  sworn  broker,  for  the  full  value  tiiose  annuities  then  sold  for,  aad 
which  was  less  than  the  amount  of  the  money  due  to  the  defendant  Theie 
annuities  afterwards  rose  in  value ;  upon  which  the  mortgagor  brought  a 
bill  to  redeem,  and  it  was  so  decreed  by  Lord  Harcourt,  who  ordered  the 
defendant  to  procure  an  annuity  of  the  like  value  and  upon  the  same  fund, 
to  be  eonveyea  to  the  plaintiff  upon*  his  paying  to  the  defendant  the  principal 
and  interest  of  the  money  advanced.  And  his  Lordship  appears  to  have 
made  a  similar  decree  In  Mamdng  v.  Seoiif  cited  in  the  margin  of  15  Vin. 
Abr.  476,  pi.  7.  But  in  the  case  of  Tu/eher  v.  fViUon  an  appeal  was  lodged 
in  the  House  of  Lords,  where  it  was  insisted  on  the  part  or  the  mortgagee, 
that  these  exchequer  annuities,  as  well  as  stocks,  were  usually  sold  at  the 
exchange,  and  that  this  was  but  a  pawn ;  and  though  there  was  00  express 
power  to  sell  in  the  defeasance,  yet  by  the  mortgagor's  letter  it  was  plainly 
submitted  to,  when  the  mortgagor  desired  the  sale  might  be  deferred  for  a 
week;  that  the  convenience  of  these  securities,  among  merchants,  wsi, 
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£500^  ^ast  India  nXof^,  .trantferr^  to  the  defencbot  in  1708, 
for  vfacuriog  the  aum  of  20001.  and  interest;  the  d^fend^t 
having  .executed  a  defeasance,  wheveti;  he  obliged  himself  to 
trapsfer  the  stock  on  payment  of  the  2000/.  and  interest,  on 
the  f^d  of  July  following  the  n^ojrfgage  of  it.  The  Lord  Chaii- 
cellor  said,  this  was  a  very  plain  case  for  the  defendant.  Ip 
a  mortgage  of  land,  a  bill  of  foreclosure  ought  to  be  brought, 
but  on  a  mortgage  of  stock  it  was  not  necessary,  and  therefore 
a  strong  reason  for  the  mortgagor's  departing  from  the  right. 

^nd  the  stock  having  increased  in  value,  which  is  a  mere  Thmigk  U  ta- 
accident,  will  be  no  inducement  to  a  court  of  equity  to  decree  JJ^**^^ 
a  redemption  (c). 

Bi^t,  it  is  to  be  observed  on  the  last-mentioned  case,  that     [  1042  ] 
the  period  of  time  had  elapsed  between  the  mortgage  and  the 
bill  to  redeem,  after  which,  it  will  be.  shewn  hereafter,  a  court 
of  equity  refuses  its  aid  to  a  mortgagor,  unless  under  special 
cifcumstances. 

The  mortgagor  or  his  heir  are  necessaiy  parties  to  a  bill  to  Mortgage  §r 
foreclose  by  the  mortgagee  (ji).  *"*«••  "««#- 

If  there  be  several  mortgagees  of  an  entire  thing  mortgaged,  mJfineU' 
Acy  must  all  be  made  parties  to  the  bill  of  foreclosure.    This  JjJ^  iSriT* 
was  held  to  be  necessary  in  the  case  of  Lowe  v.  Morgan  (e),  fv^  kmnng 
m'here  a  share  of  Covent-Garden  Theatre  having  been  mort-  ^  Mtiml^' 
(aged,  the  mortgagee  assigned  the  mortgage  to  a  trustee,  in  *%• 
trust  for  three  persons,  who  contributed  equal  proportions  of 
the  money.    One  of  the  three  filed  a  bill  to  foreclose  the 
eqiuty  of  redempUon.    The  cause  was  opened  as  a  common 
bill  of  foreclosure,  and  the  ordinary  decree  pronounced;  but 
the  Roister  finding  some  difficulty  in  drawii^  up  the  decree, 
applied  to  the  Lord  Chancellor,  who  said  it  was  a  new  case  in 
respect  to  their  beii^  joint-tenants,  and  that  it  would  be  im- 
.possible  for  one  to  foreclose^  without  making  the  other  two     r  1043  j 
fmrties.    The  cause  therefore  stood  over  for  that  purpose. 
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U)  LadBW9od  ▼.  Ewer.t  Atk.  SOS.      at  large,  isfra,  104r,  1048. 105S  aad 
[4)  Bowes  y.WmdkmmiRidgw.  Rep.      10^9.— >£d.] 
199.  {This  soKi^eet  ia  diicotsed  more         (e)  1  Bro.  C.  C.  368. 


Iliat  afler  the  day  of  payment  past,  they  were  taken  to  be  ready  monev; 
and  that  it  wonld  be  infiinitdy  tronbleaome  and  dilatory,  if  there  could  be 
no  aale  of  anch  annuities  thus  pledged,  without  a  decree  of  foreclosure ; 
.that  this  would  set  aside  severml  sales  that  had  been  made  in  like  cases,  and 
oecasioa  multiplicity  of  suits ;  that  the  case  here  was  stronger  than  usual, 
it  beinc  that  of  an  administrator,  who  was  obliged  to  dispose  of  the  assets 
0f  the  ^testate  to  pay  his  debts  and  legacies.  Wherefore  Lord  HareourfS 
/lecree  in  the  lasthr-mentioned  case  was  reversed  by  the  Lords,  nemne  con* 
trmdietwU.    1  P.  WiBi.  S6S,  et  Tide  Infra,  end  of  next  chapter. 

C  C  2 


9&S  CAP.  XXI.  OP   PORt^tOStJRt. 

tlEtnipf  proseetited  fof  not  delivering  ft  accordingly ;  tipoi  which 

the  heir  of  the  mor^agor-aet  forth  at  tMe  in  his  exaniinatton, 

[  1045  1    that  the  mortgagee  would  have  debated,  but  he  was  not  ad- 

*      mitted ;  it  being  insisted^  that  the  coorse  of  the  court,  upon. 

aUch  a  bill,  Wfts,  and  tlie  court  could  go  no  farther  than,  to 

take  a^^ajr  Uie  equity  of  redemption,  ilnd  leate  the  mortgagee 

to  subh  title  as  be  had^  at  law,  but  could  not  lUnend  it ;  which 

the  Lord  Chahcellor   agreed   id,   and  ditehaiged  the   coti- 

t^kt^t  (f). 

Mortgagee  majf      A  Edortgageci  may  brin^  sin  ejectmedt,  iltlaw,  it  thb  iaihe 

\^i  mJ^ugvr  ^^  that  he  hilth  d  bill  of  foredosure  dependifag  (k) ;   for  he 

flf  mm  Hmm.     ^iii  not  ^^  pretented  from  purstiiilg  all  his  remedies  fbr  the 

recovery  of  hii  debt(o). 
'But  ^e^meni       But  special  circumstances  may  arise,   which  will  take  the 
gage  appet^  *  ^^^  ^"^  ^^  ^^  common  rule,  atid  induce  the  court  to  grant 
th^^^r  '^?     an  injunction,  to  stay  proceefifags  upon  the  ejectment.    ThvM^ 

(fc)  Booth  ▼.  Booth,  t  Atk.  344. 

(F)  Bat  if  the  estate  and  interest  wliidi  the  mortgagee  is  intended  to 

take,  or  the  UUe  to  tliat  estate  be  defective,  and  the  means  of  cnring  it  are 

Id  the  power  of  the  mortgagor;  ^e  will  be  decreed  to  make  the  beat  title 

he  can.    See  infra,  page  1066.    Tliis,  indeed,  the  mortgagee  may  enforce  oa 

his  eovenant  for  Airther  assurance. 

Mortgagee  may      (G)  He  may  bripg  an  action  on  the  covenant  to  repay  the  money,  serre 

sue  on  all  his  re-  an  ejectment  on  the  tenant  in  possession,  ^e  abiA  to  foreclose  the  equity 

medies  iU  once,  of  redonptioo,  and  aitest  the  mortgagor  at  the  swtfe  time ;  bat  he  canoot 

and  court  mu  hare  liis  money  and  the  estate  too.    See  antea,  f04,  of  this  edition,  in  the 

notfreventkuR.  text,  and'a.(I)  there.    Ih  SwuderUH  yf,  MaUmSf  InshT.  R.  485,  it  was  the 

ipanimoos  opinion  of  the  Irish  Conrt  of  Common  Pleas,  that  where  a  bond 
Was  given  as  a  collateral  security  to  a  mortgage,  the  mortgagee  might  have 
•aed  both  apon  the  bond  and  the  mortgage  at  the  same  time.  So  it  was  held 
in  Gar/orthr.  Bradley ,  t  Ves.  678,  tlut  a  mortgagee  might  bring  an  ejectment 
and  bill  of  foreclosure  at  the  same  time,  which  Sie  cqnrt  wonld  not  prevent; 
and  it  may  be  inferred  from  the  case  of  CoUey  t.  Gtfrtm,  S  Smith.  616,  that 
if  the  mortgagee  should  parsue  aU  the  before  mentioned  remedies  at  the 
aame  time,  which  in  appearance  he  could  only  do  for  the  purpose  of  barasi- 
ing  the  mortgagor,  yet  that  a  court  of  equity  wiU  not  inteifere  to  restrain 
him«  In  that  case  a  mortgagee  filed  a  bill  of  forecle«are,  and  proceeded 
to  execution  in  ejectment,  whereby  he  acquired  possession,  and  received 
the  rents  and  prpfits  to  the  amount  of  "2001.  a  year ;  he  then  brought  an  ac- 
tion of  covenant  against  the  mortgagor  for  the  money,  aud  obtained 
isxecution  in  that  suit.  The  Coort  of  K.ing*s  Bench  in  England  re- 
fused to  discharge  the  defendant  out  of  .execution,  assigning  as  a  reason 
that  the  plaintin  had  a  right  to  pursue  his  remedies  otf  all  Ids  securities. 
SSmith.  6i6. 
Text  eorrected.  (H)  The  case  referred  to  supports  this  marginal  deduction,  and  such  was 
the.  principal  point  in  it,  but  that  does  not  appear  in  the  text  I^ord 
Hardvricke  said,  though  the  defendant  was  foreclosing  the  equity  df  re- 
demption, yet  he  was  not  precluded  from  bringing  an  ejectment  at  tow  at 
the  same  time,  unless  there  was  something  very  particular  to  take  it  out  of 
the  common  case.  The  only  material  question  was,  whether  there  wett 
any  grounds  to  presume  that  the  mortgage  was  satisfied?  As  to  the  per- 
sonal estate,  it  was  most  dear  that  the  plaintiff's  brother  was  an  iocoB- 
.bered  man,  and  that  he  made  an  assignment  of  it  to  a  neighbour  before  bis 
death.  Then  how  could  it  be  inferred  from,  this,  that  the  mortgage  was 
satisfied :  especially  when  two  witnesses  swore  for  the  defendant,  that  upoa 


•• 
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¥4iere  a  bill  was  brought  by  the  plaintiff  against  the  defeo« 

dant  (t),  for  an  account  of  the  rents  and  profits  of  dn  estate^ 

during  the  time  that  he  was  guardian  to  the  plaintiff's  brotbeo 

and  for  an  injunction  to  stay  proceedings  upon  an  ejectment 

for  the  possession  thereof,  it  being  mortgaged  to  him;    the 

court,  because  he  was  proceeding  to  foreclose   the  equity  of    [  1046  } 

redemption,  it  being  entai^led  with  an  account  of  the  personal 

estate,    agreed  to  grant  an  injtoction,  provided  the  plaintiff 

consented  to  give  security  to  redeem. 

Although  a  mortgagee  be,  of  right,  entitled  to  a  decree  for  Bior^r^t 
forecloeure,  after  the  estate  becomes  forfeited,  if  he  act  fairly,  ^^^^^^ 
yet,  if  there  be  any  injustice  in  the  case,  the  court  may  refuse  '^femeniypro- 
such  decree  (m).    Thus,  where  a  mor^gee,  havii^  notice  of  ntai€  from 
a  voluntary  settlement,  procured  the  trustees  of  the  estate  to  2]J^*3wwo/ 
convey  to  him,  to  protect  his  incumbrance ;  the  Court,  on  a  foreOotmn 
bill  filed  by  him  to  foreclose  the  children  claiming  under  the  il^w^. *'*'*** 
settlement,  refused  to  do  so ;  saying,  that  if  he  might  be  suf- 
fered to  protect  himself  by  getting  in  the  Ic^pil  estate,  they 
would  not  carry  it  on  by  a  decree  in  equity  to  foreclose. 

A  mor^^agee  of  a  copyhold  estate,  who  is  not  in  possession,  Mwig^geetf 
wmj  exhibit  his  bill  against  a  mortgagor,  before  admittance,  ^lcio$e  T^n 
for  a  decree  of  foreclosure  (n);   and,  after  he  has  obtamed  «<■"««»<»• 
such  a  decree,  may  bring  his  ejectment  for  die  possesion  of  the    ,[  1047  ] 
mortgaged  premises. 

Where  a  mortgagee  is  made  a  party  to  a  bill,  praying  relief  DimiMtalrf 
[by  the  mortgagor (o),  it]   is'  the  same  thing  as  praying  to  re-  ImfarrtUef 

tmial  to  decree 

(0  Boolik  ▼.  fioolA,  2  Atk.  344.  [5.  C.  sapni,  80,  infra,  1054  and  V /ortchm4^ 

(»)  Smmden  t.  DeKew,  t  Vern.  1080,  as  to  fraud.— £<!.] 
Sri.  S.€,  sapra,  545.  (o)  Ckolmiey  v.  Comnt€39  Ihwagtr 

(a)  StUion  r.  Stane^  %  Atk.  101,  of  Oj^ford,  2  Atk.  267. 


Ut  qnitting  and  deliTering  up  possession  of  the  mortgaged  estate,  be  did  it 
vpoa  these  express  terms,  provided  the  interest  due  on  the  mortgage  shonld 
ok  paid.  However  it  was  not  aitite  so  clear  his  Lordship  added  as  the 
^oimnon  case,  being  entangled  with  an  account  of  the  personal  estate,  and 
therefore  if  the  plaintiff  would  agree  td  five  security  to  redeem,  an  in- 
jnoction  to  stay  proceedings  upon  the  ejectment  should  be  directed, 
which  might  oltimately  be  of  advantage  to  all  parties,  as  it  would  lieep  the 
"possession  in  suspense  till  the  account  was  determined.  Booth  t.  Booth, 
<Alk.S43. 

(I)  A  person  taking  the  legal  estate  from  a  trustee  vrith  notice  of  the    Vokmteer  tU' 
^«st,  becomes  himself  a  trustee,  (antea,  535,  of  this  edition,  text).    If  in    eesoary  party  <• 
™«  above  case  the  mortgagee  had  not  taken  a  conveyance  fWim  the  trustees,  forochmtref 
he  being  a  purchaser  tor  valuable  consideration,  the  voluntary  settlement  whiu. 
would  have  been  void  against  him,  notwithstanding  the  notice,  see  antea, 
P«  656,  of  tilts  edition,  n.  (p) ;  but  being  a  purchaser  pro  tanto  only,  an 
^l^ty  of  redemption  remained  with  the  volunteers,  and  having  notice  of 
the  settlement,  the  mortgagee  was  bound  to  make  them  parties  to  the  bill 
of  foreclosure,  according  to  the  rule  or  supposed  rule  submitted  in  p.  1067, 
wa,  in  the  note. 


two 
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Dtpmntpthai 
moHgageeU  iX' 
eeutcr  i$  no 
yartiff  allowed. 


And  ffroceed' 
Ug$8iayed  if 
that  foet  ap^ 
pear  at  hearing, 

[  1048  ] 


Mortgagor*$ex' 
aeutar  need  not 
i  e  party  ;  eontra 
efku  Aetr(L). 


dee<D^  for  redempdon  is  the  proper  relief;  and  if,  opoo  a 
reference  to  a  Master  to  see  what  is  doe  for  principal,  mteresty 
and  costs,  the  plaintiff  does  not  redeem  tlie  mortgagee,  the 
court  will,  on  his  application,  dismiss  the  bill,  as  iqpunst  him, 
which  is  equivalent  to  decreeing  a  foreclosure  (k). 

If  the  heir  of  the  mortgagee  exhibit  a  bill  to  have  the 
mortgagor  pay  the  money,  or,  to  be  decreed  to  make  farther 
assurance,  and  be  foreclosed  of  redemption  (p) ;  it  is  a  good 
cause  of  demurrer,  that  the  executor  of  the  mortgagee,  who 
may  hare  title  to  the  mortgage-money,  is  no  party. 

And,  since  it  has  been  determined  (9),  that^  in  all  mortgages, 
the  money  belongs  to  the  executor  or  administrator,  and  not  to 
the  heir ;  if  it  comes  out,  upon  the  hearing,  that  the  executor  or 
administrator  [of  the  mortgagee]  are  not  parties,  the  plaintiff 
in  tlie  cause  [the  heir  of  the  mortgagee]  cannot  be  perqiitted 
to  proceed. 

The  executor  of  the  mortgagor  need  not  be  party  (r) ;  for 
where,  on  a  bill  brought  by  a  mortgagee  against  the  mor^gor 
to  foreclose,  it  was  objected,  that  he  ought  to  have  been  a 
party,  as  it  did  not  appear,  but  that  he  might  have  pud  the 
debt ;  it  was  held  by  the  Master  of  the  Rolls  and  the  Register, 


(f )  Freak  v.  Hearuy^  1  Cb.  C9* 
51.  [8.  C,  t  Freem.  180.  Nels.  C.  C. 
95.— £d.] , 

(0)  Meektr  t.  Taiifmi,  2  Ch.  Ca.  29. 


(r)  Difficom6  ▼.  Handey^  S  P.  Wms^ 
333,  n.  [et  vide  S.  L.  aqtea,  1049. 


Motion  of 
€our$e  to  diO" 
win  ifiU  to  re' 
deem. 


Dismiioal  of 
biU  to  redehn 
for  want  qfpro- 
ercttlion,  no 
foreclotttre. 


Heir  and  deti' 
eee^of  mort- 
gagor^ 


(K)  In  which  cue  tlie  motion  to  dianiu  the  bill  with  costk  is  of  coarse, 
on  an  affidavit  of  attendance  at  the  time  and  place  appointed  by  the 
report,  and  of  non-payment  of  the  money  fonnd  doe.  Stuort  t.  WorraU^ 
1  Bro.  C.  C.  581.  So  in  Bishop  of  Winchester  v.  Painey  11  Vei.  194.  it 
was  acknowledged  that  defanlt  of  payment  under  a  decree  npoo  a  dUI 
for  redemption  would  operate  as  a  foreclosure. 

But' it  is  essential  to  subjoin  this  material  distinction  between  the  dis- 
missal of  a  biU  to  redeem,  for  want  of  prosecution  or  any  other  cause  tm 
Umine^  and  the  dismissal  of  such  a  bill  for  non-payment  of  the  money  at 
the  day  appointed  by  the  report.  It  was  impossible  said  the  court,  in  « 
late  case,  to  contend  that  the  dismissal  of  a  bill  to  redeem  for  want  or 
prosecution  should  have  the  same  effect  as  a  decree  for  non-payment  of 
the  money ;  for  a  dismission  for  want  of  prosecution  did  not  prevent  the 
filing  of  another  bill  for  the  same  matter.  Hansard  v.  Hardy ^  18  Ves.  460« 
S.  C.  4  ib.  466.     5  ib.  436. 

(L)  But  the  mortgagor's  heir  will  not  be  a  requisite  party  when  the  equity 
of  redemption  has  passed  to  a  devisee,  antea,  ^69  and  402,  of  this  edition* 
et  vide  Cholmondeley  v.  Clinton^  i  Jac.  &  Walk.  135,  where  it  was  made  a 
serious  question,  whether  a  devisee  and  heir  at  law  should  both  join  in  a 
bill  claiming  an  equity  of  redemption,  upon  the  allegation  that  questions 
having  arisen  as  to  which  of  them  was  entitled  to  it,  they  had  agreed  ta 
divide  it  between  tliem.  Sir  T.  Plumer,  M.  R.  thought  the  bill  should 
have  been  by  the  devisee  alone,  praying  a  separate  redemption,  and  that 
the  heir  should  not  have  been  a  co-plaintiff,  but  a  defendant,  tf  a  party 
at  all ;  nevertheless  his  Honour  seemed  very  dubious  on  the  point  As.  to^ 
the  mortgagee's  devisee,  sec  infra,  p.  1056. 
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diat  there  was  no  necessity  to  make  bim  party;  because,  the 
bill  beii^  <mly  to  foreclose  the  equity,  the  plaintiff  need  onli/ 
make  him  a  party  that  had  the  equity,  viz.  the  heir ;  and  the 
course  was  so ;  neither  was  the  mortgagee  any  ways  bound  to 
intermeddle  with  the  personal  estate,  or  to  run  into  an  account 
thereof;  and,  if  the  heir  would  have  the  benefit  of  any  pay- 
ment made  by  the  mortgagor  or  his  executor,  he  must  prove 

it  (M). 


(M)  Thii  doctrioe  has  been  confirmed  by  the  ease  of  BmdsJkmo  y.  Ontrani,   Morlgagor'$ 
13  Vea.  234.    There  a  tenant  in  fee-simple  made  a  mortgage  l»y  creating  a   ixecutor  icnae- 
term  of  1000  years,  with  a  i>rovi8o  in  tne  nsnal  manner  to  l>e  void  npon   cesmry  party 
payment  by  the  mortgagor,  his  heirs,  execators,  or  administrators*    A  bill    to  foreclowrt, 
to  foreclose  was  filed  against  the  innot  heir  at  law  of  the  mortgagor,  and   ^g^  where 
also  against  his  execntnx.    It  was  objected  that  the  execntrix  was  not  a   punigmge  U 
necessary  party ;  for  that  no  decree  conid  be  had  against  her,  and  therefore   Aff  ^tan. 
tiiat  so  mnch  of  the  bill  as  sought  a  foreclosure  against  the  execntrix,  should 
be  dismissed  with  costs.    It  was  contended  for  tue  mortgagee,  that  he  had 
a  right,  if  he  pleased,  to  bring  the  executrix  before  tlie  court ;  and  the 
mortgage  in  the  present  instance  being  for  a  term  of  years,  it  was  abso- 
lotely  necessary  to  make  the  exeentrix  a  party ;  for  the  mortgagee  could  not 
liave  a  foreclosure  unless  in  the  first  instance  he  brought  forward  the  per- 
sonal representative  of  the  mortgagor  who  might  redeem ;  and  who,  if  not 
made  a  party,  might  after  the  foreclosure  tender  the  money ;  and  as  the 
personal  representative  was  bound  to  -pay  the  mortgage,  if  she  bad  assets, 
this  was  submitted  to  be  the  proper  time  to  call  upon  her  for  such  payment. 
Sir  W.  Grant,  M.  R.  observed,  that  with^the  present  species  of  term  the 
personal  representative  had  nothing  to  *do ;  it  was  created  only  by  being 
mortgaged.    The  executor  was  named  in  every  moiteige  deed;  and  in 
every  case  the  personal  representative  was  to  pay,  if  there  were  assets, 
though  the  heir  was  to  have  the  benefit.    But  as  this  was  a  mere  matter  of 
practice,  further  enquiry  should  be  made  upon  it.    The  bill  was  altimately 
dismissed  against  the  execntrix'  by  consent,  bat  withoat  costs.    13  Ves. 
t$6.    The  short  note  of  Meeker  v.  Toatoii,  t  Ch.  Ca.  29,  is  contra ;  but 
the  word  *'  mortgagor"  there  inserted  in  the  second  line  was  most  probably 
intended  for  **  mortp^ee :"  without  this  correction  the  case  is  inconsistent 
and  unintelligible,— >m  its  present  reading,  it  speaks  of  the  executor  or 
administrator  of  the  mortgagor  being  entitKd  to  receive  the  money. 

But  though  the  law  may  be  thus  stated,  yet  in  a  late  case  it  was  consi-   Except  he  has 
dered  necessary  by  the  present  Master  of  the  Roils  to  make  the  executor  recewed  part  of 
of  a  mortgagor  a  party,  where  on^  the  face  of.  the  bill  it  appeared  that  he  rente^  or  where 
had  been  In  receipt  of  the  rents  and  profits  of  tlie  mortgaged  premises,  and   HU  it  for  sale, 
bad  paid  the  interest  and  part  of  the  principal.    The  executor  in  this  case  or  where  wwrt* 
was  an  essential  party  to  the  account  to  be  taken  of  what  was  due  on  the  r«ig«  is  offree* 
mortgage.    The  bill  anticipated  this  objection,  and  stated  as  an  answer  to  hM  aad  iMse-* 
it,  tlmt  the  personal  representative  could  not  be  found.    That  was  nega-  hfAd  property 
tived  by  the  answer.    The  executor  was  shevm  to  be  living,  and  his  resi-  together^ 
dence  pointed  out.    ^  The  bill  was  therefore  defective  in  this  particular." 
Per  Sir  Thomas  Plumer,  M.  R.  in  CholmondeUy  v.  CHafoa,  2  Jac.  Sc  Walk. 
135.    To  a'  bill  which  prays  a  sale  instead  of  a  foreclosure,  the  personal  as 
well  as  the  real  representative  of  the  mortgagor  must  be  a  party ;  for 
it  is  requisite  to  shew  that  the  personal  estate  has  been  applied  before  th« 
court  will  decree  the  real  estate  to  be  sold.    Daniel  y,  Skipwith^  sBro. 
C.  C.  155.    Fell  V.  Broirn,  ib.  876  ;  so  if  a  biU  be  filed  by  a  mortgagee 
for  the  execution  of  a  trust  for  sale  by  way  of  mortgage,  the  personal  repre* 
sentative  of  the  mortgagor  wiU  be  a  requisite  party ;  for  if  the  person  having 
the  legal  title,  and  being  competent  to  sell,  will  have  the  assistance  of  the 
court,  all  who  are  interested  in  the  result  of  tlie  sale  must  be  parties,  that 
the  whole  of  their  claims  may  be  arranged  by  the  decree.    Christophers  v. 
Sparke^  t  Jac.  «&  Walk.  3«9.    S,  C,  infra,  Appendix,  No.  xxvi.  at  the  end. 
And  if  there  l>e  one  mortgage  of  freehold  and  leasehold  estates  together, 
and  the  mortgagor  dies,  both  his  heir  and  executor  will  be  necessary  parties 
tea  fadll  of  foreclosure.    Hobina  v.  HodgsoHf  Har.  Ch.  Prac.  30. 
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Dtcru  obiM'  But  a  foreclosure,  obtained  on  a  bill  exhibited  by  the  heir 

gag^$  heir,  ^^  '^^  [^^  ^^   mortgagee]  will   be  binding  (js),  although  the 

^^V  •»  W«  executor  or  administrator  [of  the  mortgagee]  be  not  a  party  ; 

though  ktiitr  for  if  the  executor  or  administrator  should  afterwards  come 

"rToiQ  1     "S^^*^**  ^^  ^^*^  ^  ^^^^  *®  benefit  of  the  mortgajge,  the  heir, 

in  case  the  land  be  worth  more  than  the  money,  may  pay 
him  the  money,  and  take  the  benefit  of  foreclosure  to  him* 
self  (ss). 
Bui  heir  in  Mtf  •  When  the  heir  of  the  mortgagee  had  foreclosed  the  mort- 
inaeiM^^e'  fPV^^f  ^^  cxecutor  of  the  mor^agee  being  no  party  (f) ;  upoa 
tutor,  nun/  take  a  bill,  by  the  executor,  agamst  the  heir  of  the  mortgagee,  and 
motJu!^^^^^  against  the  mortgagor,  the  land  was  decreed  to  the  executor. 

But  it  is  observable  that,  in  the  last  case,  the  heir  made  oa 
offer  to  p^y  the  mortgage  money  to  the  executor,  which  is  the 
basis  of  the  resolution  in  the  former  case  (m). 

(«)  CUwkion  ▼•  Bowyer,   S  Vera.      666,  of  thb  edition,  &.(£).— £tf.] 
66.  (0  Globe  et  Ux.  y.£arl  o/  CarUeU, 

(m)  [See  tfae    same   law,  antea,      cited  in  Clarkeou  ▼•  Bowyer, 


ttortgugee^  (N)  It  may  be  proper  to  add  in  respect  of  the  mortgagee,  that  hb 

heir  neeeteuru  oaecntor  cannot  file  a  mil  to  redeem  or  be  foreclosed,  without  making  the 
partu  to  bill  of  ^^^  ^  ^^  mortgagee  a  party  ;*  for  if  the  mortgagor  should  redeem,  mere 
^^loeure  bu  ^'  ^  °^  ^^^  bmre  the  comt  from  whom  a  conveyance  of  the  legal  estale 
Am  executor.       ^'^'^  ^  taken.    No  direct  andiority  can  be  fonnd  lor  tiiis  position ;  bat  it 

was  evidently  acted  on  in  fVood  ▼.  WUUume,  the  case  next  cited. 

Truetee  kmiug       Where,  on  a  biU  to  foreclose,  the  mortgage  was  stated  to  have  been 

legul  estate,  no*  made  by  demise  to  one  HiAt,  but  that  he  was  onW  a  trustee  for  tlie  pHdn- 

oeeearfpartjfto  tiff,  who  advanced!,  the  money,  and  that  Holt  had  executed  adeclaratiott 

foredonre.         in  writing,  whereby  he  declared,  that  his  name  was  made  nse  of  in  the 

BMifftgage  deed  as  a  trustee  for  the  plaintiff;  the  Vice-Chanoellor  said  it 
was  necessary  that  Holt,  the  trustee,  should  l)e  a  party  to  the  suit ;  for  it 
was  his  legal  estate  which  was  to  be  protected  by  the  decree  of  foreclosure, 
and  he  was  a  necessary  party  to  an  immediate  re-conreyance,  if  the  de- 
fendant should  redeem.    His  Honour  therefore  ordered  the  cause  to  stand 
over,  with  liberty  to  amend,  by  addinc  parties,  the  plaintiff  paying  the 
costs  of  the  day*    tVood  v.  WUUome,  4  Madd.  186 ;  et  vide  8.  L.  Cersis  t. 
Johmoton,  S  Sch.  6e  Lef.  S95 1  and  further  as  to  trustees,  antea,  40|e,  of  this 
edition,  n.  (K). 
Beaikruipt  mm-        If  the  mor^gor  become  bankrupt,  he  will  not  be  a  necessary  party  to  a 
jwfcssary  fiorty  bill  of  foreclosure  by  the  mortgagee;  it  will  be  sufficient  if  the  assignees 
to  foreeloiure*     are  before  the  court.    ilduiNS  ▼.  Holbrooke,  Harr.  Ch.  Pr.  SO.    But  in  Baiu' 

bridge  ▼.  Pinhom,  1  Buck.  B.  C.  135,  where  the  bill  was  for  a  foreclosure 
against  the  assignees  only,  without  the  bankrupt  being  made  a  party  to  the 
suit,  it  was  innsted,  that  as  no  bargain  and  sale  of  the  bankrupt's  real 
estate  had  been  made  to  the  assignees  by  the  commissioners,  they  had  no 
Interest,  and  that  the  bill  could  not,  consequently,  be  supported  for  want 
of  equity  in  the  defendants.  On  the  other  side  it  was  contended,  that 
notwithstanding  the  bargain  and  sale  had  not  been  executed,  yet,  as  the 
assignees  had  a  right  to  call  upon  the  commissioners  at  any  time  to  execute 
if,  Siey  had  such  an  interest  as  might  be  the  subject  of  foreclosure.  The 
Master  of  the  Rolls  said,  that  if  the  assignees  had  not  any  interest  in  the 
estate,  the  mortgagee  could  not  perfect  his  title  by  foreclosing  them ;  but 
the  usual  decree  of  foreclosure  was  ultimately  pronounced,' which  of 
course  decided  against  the  necessity  of  making  the  bankrupt  a  party.  In 
a  late  case,  Sir  John  Leacb,  V.  C.  went  folly  Into  the  subject,  and  has 
made  ample  amends  for  the  loss  of  his  Honour's  judgment  in  Bainbridga 
▼.  Pinhom^ 
Though  no  bar*  The  case  alluded  to  was  exactly  similar  jto  that  of  Bainbridge  v.  Pinhom^ 
guiu  und  tale    abi  supra,  (except  that  the  bankrupt  was  made  a  party  to  the  suit),«— the 
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m 
*  '    ■  '  J 

A  plefl  of  a.  decree  for  foreclosure  in  the  common  form,  piea  <//or^ 
tnth  an  averment  of  non-payment  of  the  money,  l^c,  but  no  jj^'^*^^^^ 
^final  order  for  foreclosure,  on  appeal  from  Lord  King,  was  bad  (jit). 

{it)  [For  the  esUte  does  aot  loso     nooneed. .  TloaijpMs  t.  Grmdf  4 Madd. 
the  quality  of  a  pledge  until  the  final      488.-— £d.] 
order  of  forecloiore  has  been  pro- 


unple  qaeatlon  being,  whether,  oo  a  bill  to  foreclose  a  mortgage  of  a  copy«  koi  been  mnd'e 
Hold  estate,  made  by  a  person  who  afterwards  becomes  bankrupt,  and  whose  from  commU' 
estates  have  im^  been  assigned  to  his  assignee,  the  bankmpl  is  a  necessary  sioncrg  to  oss^ 
|>arty  ?    llie  Vice-Chancellor  said  it  laid  upon  the  plaintiff  (the  mortgagee)  sees • 
to  shew  that  in  some  wav  in  which  the  snit  might  terminate,  it  was  neoes- 
smry  for  his  orotection  that  the  bankrupt  should  be  a  party.'   The  salt  roust 
terminate  either  in  redemption  or  foreclosure.    If  the  assignee,  l>eing  the 
•ole  defendant,  redeemed  the  plaintiff,  and  he  re^^onveyed  the  estate  to 
Iiim,  it  was  not  alleged  that  the  absence  of  the  bankrupt  from  the  suit 
could  be  a  prejudice  to  the  plaintiff.    The  only  question  was,  whether  in 
case  tlie  plaintiff  obtained  a  decree  of  foreclosure  against  the  assignee 
alone,  it  could  prejudice  the  plaintiff,  that  the  bankrupt  was  not  mwde  a 
party  to  the  suit  r    It  wa^  true  that  an  equity  of  redemption  was  an  interest 
Id  r^  estate ;  and  it  might  be  well  to  consider  the  general  question,  whe- 
ther the  bankrupt  before  t^e  bargain  and  sale  was  a  necessary  party  to  every 
cult  in  which  the  plaintiff  asserted  a  claim  upon  the  bankrupt's  real  estate 
ccainst  the  assignees?    The  real  estate  of  the  bankrupt  was  not  formerly 
nken  out  of  him  until  a  bargain  and  sale  was  executed ;  but  the  effect  of 
t&e  bankrupt  laws  was  immediately  to  vest  the  real  estate  of  the  bankrupt 
potentially,  though  not  formally,  in  the  assignees.    They  could  call  for  the 
ibrmal  transfer  at  their  pleasure,  and  the  real  estate  of  the  bankrupt  was 
as  much  bound  by  the  contracts  of  the  assignees  before  the  bargain  and  sale, 
ais  it  was  afterwards.    Before  the  bargain  and  sale,  therefore,  all  benefi-  Csnlracfs  ^«<« 
cial  interest  was  out  of  the  bankrupt,  and  he  differed  from  every  other  oigneeo  bt/oro 
person  who  In  form  retained  a  legal  estate ;  he  had  no  power  of  affecting  bargaiM  md 
that  estate ;  and  it  passed  from  him,  not  by  his  own  act,  but  by  the  act  of  9tkf  binding* 
others,  and  without  his  will.    Having  thus  neither  interest  nor  power  in 
tbe  suqiect  of  the  suit,  which  required  to  be  bound  b^  the  decree  of  tlie 
court,  it  was  difficult  to  conceive  aiw  principle  upon  which  he  could  be 
considered  as  a  necessary  party.    If  it  were  said  there  was  a  possibility 
that  the  bankrupt  might  thereafter  acquire  the  property  of  his  real  estate^ 
vncottverted,  by  payment  of  twenty  shillings  in  the  pound  to  his  creditors, 
the  answer  was,  that  such  a  mere  possibility  was  not  an  interest ;  and  that 
in  the  mean  time  his  estate  was  fully  represented  by  his  assignees,  and  he 
was  bound  by  their  acts  alone  out  of  court,  and  must  be  equally  bound 
by  their  presence  alone  in  court.    That  a  bankrupt  should  be  Joined  as  a 
f^arty-deiendant  to  every  bill  filed  before  a  bargam  and  sale  respecting  his 
feal  estate,  would  be  equally  vexatious  and  oppressive  to  the  plaintiff  and 
to  the  bankrupt ;  to  the  plaintiff,  because  the  expences  of  the  suit  would 
l>e  increased  by  the  presence  of  a  party  who  could  not  pa^  him  costs,  and 
io  the  bankrupt,  because  he  would  have  no  means  of  defence,  and  no  in- 
terest to  defend.    If,  however,  it  could  be  generally  necessary,  that  in  a 
question  respecting  his  real  estate,  the  bankrupt  should  be  a  party  before 
the  bargain  and  sale,-  It  would  not  follow  that  he  most  be  a  party  to  a  bill 
df  foreclosure.    After  a  mortgage  in  fee,  no  estate  was  in  form  left  in  the 
iMinkrupt.    The  equity  of  redemption  was  not  an  estate,  but  an  interest. 
[See  as  to  this,  antea,  p.  252,  of  this  edition,  in  notis]  and  might  well  be 
considered  as  substantially  vested  in  the  assignees  before  a  bargain  and 
sale.    Whatever  therefore  might  be  the  case  with  respect  to  real  estate,  Bwrgain  and 
generally,  it  would  be  difficult  to  establish  that  it  was  necessary  to  eive  $ale  not  nectM- 
the  assignees  a  title  to  redeem  against  the  mortgagee,  that  there  should  l>e  tarif  to  gite  as^ 
a  bargain  and  sale  Of  the  equity  of  redemption ;  and  still  more  difficult  to  ^ignuB  right  to 
establish,  that  if  the  estate  were  not  worth  redemption,  there  should  be  a  reditm* 
bargain  and  sale  in  order  to  give  force  to  a  decree  of  foreclosure  against 
the  assignees,  or  to  a  release  from  them  of  the  equity  of  redemption. 
Vpou  the  whole  therefore  the  learned  Judge  was  of  opinion,  that  although 
there  was  no  bargain  and  sale,  a  decree  of  foreclosure  against  the  assig- 
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Calendar  noi 
lunar  months. 


Decree  of  fore' 
doiure  on  te- 
tunU  intailf 
hinds  issue  and 
remaiwUr'tnan 

(o> 

So  decree  on  <e* 
ncmt  for  Uf^ 
InndsremcOM' 
der-niun  (p). 


held  not  to  be  good  (u) ;  for,  although  siich  plea  and  length  of 
time  might  be  a  good  defence,  yet,  as  a  plea,  it  could  not  stand 
for  want  of  a  final  order. 

On  a  decree  to  foreclose  at  a  period  certain,  the  computa- 
tion of  time  must  be  according  to  calendar  months,  and  not 
according  to  lunar  ones  (a:). 

A  decree  to  foreclose  tenant  in  tail  of  an  equity  of  redemp- 
tion, will  bind  his  issue,  and  also  those  in  remainder,  who  are 
no  parties  to  the  mortgage ;  because  the  equity  of  redemption 
is  a  right  set  up  only  in  a  court  of  equity,  and  may  be  there 
extinguished. 

llius  where,  in  May,  1613,  R.  on  his  marriage  with  D.  hit 
wife,  settled  lands  on  himself  for  life,  remainder  to  D.  for  life, 
remainder  to  the  heirs  male  of  his  own  body,  and  then  died^ 


(k)  Senkouse  ▼.  Early  t  Ves.  450. 


(x)  Anon.  Bam.  3S4.  &  C.  S  Eq. 
Ca.  Abr.  605,  pi.  38. 


JUUttU  qfeqnU 
iff  of  redemption 
by  assignees 
aione  binding 
onbankrupim 

Bankmpt  Acv- 
ing  deeds,  not 
necessary  partff> 
8emb. 


Surety  mast  be 
party  to  biU 
of  forechsare 
againsi  jm'iici- 
paL 


Lessee, 


Tenant  in  tajl 
represents  re- 
maiuder-man, 

Foreclosttre 
against  tenant 
for  life  only, 


nees  alone  could  sever  be  impeached  by  the  baokrapt ;  and  farther,  Uiat 
although  there  were  no  bargain  and  sale,  the  bankrupt  could  never  impeach 
a  release  of  the  equity  of  redemption,  if  the  assisnees,  in  order  to  save 
the  expence  of  a  suit  for  foreclosare,  should  thiw  fit  to  execute  such  a 
release.    Lloyd  v.  Landery  5  Madd.  288. 

In  the  above  case  it  was  said,  that  the  bill  charged  that  the  deeds  and 
muniments  were  in  possession  of  the  bankrupt,  and  prayed  a  delivery  of 
them,  and  that  for  tiiis  purpose  he  was  a  necessary  pfirty.  But  the  Vice- 
Chancellor  over-ruled  that  oojection,  observing,  that  though  the  bin  charged 
generally  that  the  confederates'had  in  their  power  deeds  and  papers,  yet 
this  could  not  be  understood  as  making  a  charge  against  the  nankrupt 
specially,  and  was  rather  to  be  referred  to  a  possession  of  the  confederates^ 
according  to  their  rights  and  interests.    5  Madd.  291. 

In  reference  to  the  parties,  it  is  further  observable,  that  a  bill  of  fore- 
closure against  one  of  two  mortgagors,  to  whom  an  entire  sum  has  been  lent^ 
will  not  lie  vritbont  bringing  boui  of  them  before  the  i^nrt,  although  the 
mortgage  be  of  two  different  estates.  Stokes  v.  Clendon,  Rolls,  3d  Decem- 
ber, 1790.  In  this  case  there  was  a  mortgage  by  the  principal  of  one  estate, 
and  a  mortgage  bv  the  surety  of  another,  as  a  collateral  security,  and  the 
.Master  of  the  Rolls  determined,  that  a  bill  of  foreclosure  against  the  prin- 
cipal only  conld  not  be  sustained  without  making  the  other  mortgagor  a 
party,  because  such  other  mortgagor  had  a  right  to  redeem  and  be  present 
at  the  account,  to  prevent  like  burthen  ultimately  fallinc  on  his  own 
estate,  or  at  least  falling  upon  it  to  a  larger  amount  than  &e  first  estate 
might  be  deficient  to  satisfy.  The  bill  was  ordered  to  stand  over  for  want 
of  parties.  From  I.ord  Colchester's  MSS.  cited  9  Bro.  C.  C.  275,  Belts 
edit.  n.  (i).  Et  vide  infra,  p.  1092,  as  to  foreclosing  a  mortgage  of  part 
of  the  estate ;  and  antea,  p.  339,  of  this  edition,  n.  (Z),  for  the  cases  a^ 
the  necessity  of  redeeming  both  estates  or  neitiier. 

A  lessee  may  redeem,  but  it  docs  not  appear  tbat  he  is  a  necessary  party 
to  a  bill  of  foreclosure.  For  the  parties  to  a  bill  of  redemption,. «ee  antes, 
402,  of  this  edition,  to  405,  and  p.  1033,  of  the  4th  edition. 

(O)  This  is  analogous  to  the  rule  of  law,  that  a  tenant  in  tail  may  join  the 
mise  in  a  writ  of  right.  In  all  adverse  real  actions  the  tenant  in  tail  sup- 
ports the  xights  and  interests  which  relate  to  the  inheritance,  and  defends 
for  Uiose  in  reversion  or  remainder,  as  well  as  for  the  interest  of  himself 
and  his  issue,    i  Pres.  Abst.  407. 

(P)  This  ancient  determination  has  long  since  been  over-ruled  ;  and  it  is 
now  settled,  that  the  tenant  for  life  and  person  having  the  next  vested 
estate  of  inheritance  should  be  parties  to  the  bill  of  foreclosure,  as  also 
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iMVilig  teie,  C.  his  first,  and  H.  his  second  son  (^>    D.,  his 
widow,  married  with  G.,  and  they  entered  on  the  lands  in 
question  as  D/s  jointure.    C.^  the  son,  in  November,  l6S8, 
for  800/.,  conveyed  these  lands  by  deed,  fine,  and  recovery,  to 
6.  and  his  heirs,  to  the  use  of  D.  for  life,  remainder  to  the  use  of    [  105 1  ] 
C.  and  his  heirs,  till  he  failed  to  pay  several  sums,  amounting  to 
800/.  at  several  days,  and  after  default  of  payment  of  any  of  these 
suns,  to  G.  and  his  heirs.     Afterwards,  in  1639,  C.  on  his  own 
marriage,  settled  these  lands  on  Jiimself  for  life,  remainder  to  M. 
his  wife  for  life,  remainder  to  his  first  and  other  sons  in  tail,  re- 
nudnder  to  H.  in  tail.    In  1650,  G.,  with  the  consent  of  C,  as- 
sigDed  his  estate,  which  was  for  the  secnrity  of  the  800/.,  and  was 
forfeited,  to  B.    In  1656,  B.r  obtained  a  decree  to  foreclose^ 
anless  C.  paid  him  what  was  due ;  C.  died  without  issue  male ; 
B.  lived  till  1668 ;  then  H.  exhibited  his  bill  to  redeem,  al- 
Iq^ng  that  he,  being  no  party  to  the  decree,  and  G.  but  tenant 
for  life,  it  could  not  bind  him.    But  the  Court  were  of  opi- 
nion, that  H.  ought  not  to  be  admitted  to  redeem ;  and  Lord 
Chief  Justice  Hale  said,  he  was  of  opinion,  that  there  was  no 
colour rfor  such  a  decree;  that  it  had  gone  fiir  enough,  and 
that  he  would  go  no  farther  than  precedents  in  the  matter  of 
eqmty  of  redemption,  which   had  too  much  fevour  already; 
there  should  be  no  decree  for  H.  in  respect  of  the  antiquity, 
for  if  he  would  redeem,  he  must  come  m  time.     It  was  but 
jttst  to  foreclose  for  not  coming  in  time ;  and  a  decree  to  fore- 
dose  tenant  in  tail  should  bind  his  issue  in  an  equity  of  re-     [  1052  J 
demption.    The  estate  moved  from  C.  to  B.,  and  not  from  H. ; 

(y)  Roievrkk  v.  Bwrton^  1  Ch.  Cm.  S17. 


wy  mterteiiing  tenants  for  life  whose  estates  are  vested ;  see  infra,  p.  1053  rewutimdir' 
end  1054,  and  no4e  to  latter  pag^  Tlie  only  case  where  a  foreelosnre  will  5«i|^  tt^rmi. 
he  decreed  against  a  tenant  for  life  and  the  partieii  before  the  court,  with- 
eat  the  renflunder-man  is,  where  the  reratdnder-man  is  abroad.  Bot  then 
sach  foredosnre  will  not  be  final  nor  relieve  the  mortgagee  from  the  neces- 
uty  of  keeping  accounts.  Thus  in  Fiskwtek  v.  Loioe,  1  Cox,  411,  a  bill  to 
fimiose  was  preforred  against  the  tenants  for  lifo,  and  some  incum- 
brancers under  the  will  of  the  mortgagor :  but  the  tenant  in  tail  was  abroad 
and  oat  of  tiie  jurisdiction  ;  and  a  doubt  arose,  whether  the  court  could 
decree  a  foreclosure  without  the  tenant  in  tail  being  made  a  partv.  Sir 
L.  Kenjyon,  M.  R.,  said  he  had  looked  into  the  cases  which  he  thought  most 
piobabw  to  bear  any  analogy  to  the  present,  bot  they  did  not  apply  ;  that  it 
was  not  like  the  case  of  parceners,  for  there  yon  might  proceed  to  summons 
and  screrance :  yet  his  Honour  thought  he  might  make  the  decree  against 
the  parties  before  the  court ;  at  the  same  time,  he  could  not  conceive  how 
it  comd  be  worth  the  plaintiff  .'s  while  to  take  such  a  decree.  In  the  com- 
mon case  a  foreclosure  was  convenient,  because  it  relieved  the  mortgagee 
fiora  keeping  an  account  of  the  rents  and  profits  ;  but  here  the  tenant  in 
tiul  mi|ht  compel  an  account  over  again  whenever  he  thought  fit.  How- 
ever, if  the  plaintiff  chose  it,  his  Honour  would  decree  a  foreclosure  against 
Ihe  present  defendants ;  and  the  usual  decree  was  made. 
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and  C.  WM  the  Yinble  pofwssor  and  omier..    It  was  a  gveat 

8ore^  that  mortgagees  were  but  bailiffs ;  and  the  limilatioii  t^ 

H.  was  but  voluntary,  so  bis  pretence  was  not^to  be  ^oppartfd 

against  a  purchaser,  for  ao  a  mortgagee  was  (j(y)  ;   heie  the 

purchase  was  made  absolute  by  the  decree,  and  if  there  were 

divers  remainder-men  of  the  equi^,  there  would  be  no  occiisioa 

to  make  them  all  part^. 

JUteasiif  And  a  release  of  the.equityof  redemption  by  tenant  in  .tail, 

^Umuuuiy'u-  ^"^  *  subsequent  settlement,  after  a  decree  for  |in accoint 

timu  in  udi     and  foreclosure,  ia  tantamount  to  «n  absolute  forfclosiue.lqr 

^fter  decree  to     ^^j^^ 


^oAfo^eArtf*      Thus  (2),j|ihere  H.,  bemg  seised  in  fee,  mortgaged  for  yeai^ 

'  and  afterwaixb  in  1734,  made  bis  will,  and  devised  his  estate  tp 

his  son  and  his  httrs,  subject  to  an  aoQuity  to  hb  wife  for  life, 

and  to  the  incumbrances  upon  the  estate;  and  in  case  his  son 

diould  die  without  issue,   to  be  divided  amongst  his  tluee 

daughters,  or  such  of  ihem  as  should  be  livu^  atthe.death 

of  his  son ;  .and  if  his  son  and  daughters  shoold  all  diewithont 

[  1053  ]     issue,  then  to  his  wife  for  life,   semainder  to  his  own  right 

heirs.    A  bill  was  brought  by  P.  as  assignee,  of  the  osigittal 

suortgagee,  against  the  widow  of  the  mortgagor,  and  her  son, 

who  was  then  an  infant,  to  foreclose  the  .equity  of  redemption; 

but  the  daughters  were  not  made  parties.    In  1746,  the  cause 

was  heard,  and  a  decree  made  for  an  account  and  foreclosure^ 

unless  redeemed   by  the  mother  or  son.     The  account  wu 

taken  before  the  Master,  and  the  time  for  redemption  brag 

several  times  enlai^ged,  and  at  last  dapsed,   the  son,  having 

attained  21,  released  die  equity  of  redemption ;   so  that  the 

foreclosure  was  not  made  absolute  against  him,  but  was  made 

absolute  against  the  wife.    The  son  afterwards  died  without 

issue,  and  R.,  having  bought  the  daughter's  interest  for  a  trifle, 

in  17<S5,  filed  a  bill  to  redeem..  But  the  Lord  Chancellor  was 

clearly  of  opinion,  that   P.  was  not  entitled  to  redemption. 

T&trt  umni  in  ITutt  the  Jirst  tenant  in  tail  being  a  party  to  the  foredosure 

imoT/Sec^    ^BMuwgicient.     That  he  sustained  the  interest  of  every  bo^, 

sure,  nffieieni.  end  those  in  remainder  mere,  considered  as  cyphers*    That  it 

would  be  very  inconvenient  if  the  remainder-men  were  neces- 
sary to  be  parties.  There  might  never  be  an  absolute  foie- 
closure.  The  account  would  be  endless,  and  the  foreclomre 
[  1054  ]  vould  be  open  to  every  contingent  lemainder-man.  That  no- 
body would  lend  money  upon  such  terms.    That  the  release 

^  (yy)  [S.  L.  antfta,  fSl,  of  thu  edi-         (z)  RcynoMMi  v.  Ptrkiss^  Amb. 
ten,  and  9  Mod.  596w-*£d.]  Rep.  54* 
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in  this  cue,  was  equal  to  an  absolute  foreclosure  by  order. 
That  the  accounts  were  taken,  and  the  time  for  redemption 
elapsed,  and  that  thb  case  was  not  so  strong  as  that  of  Ros- 
uirrick  v.  Barton  (a). 

But  it  was  observed,  in  the  preceding  case,  that  the  length  of 
time  elapsed  after  the  receipt  and  foreclosure  was  an  additional 
circumstance  against  the  relief  prayed,  and  that  the  plaintiff 
appeared  to  have  purchased  the  daughter's  interest  for  a  trifle, 
aod  was  trying  an  experiment. 

But,  although  in  such  case,  where  there  is  a  clear  tenancy  in   Tetumtfa^  Uft 
tail,  there  is  no  occasion  for  the  remainder-man's  being  a  party  ?"^  JJ^  *2^ 
to  a  bill  of  foreclosure  (ft),  yet  if  there  be  an  express  estate  utaUrfhUke^ 
for  life  [and  it  remains  doubtful  whether  that  person  be  not  ^!!^^l!fgii^^\ 

(«)  1  Ch.  Ca  •  sir,  supra,  1050.         (h)  SbtflM  v.  Se«M,  f  Atk.  101. 

(Q)  This,  In  the  Instance  of  a  strict  settlement,  wonld  exdnde  the  tmstees   Tmtieii  f«  jnnr- 
to  preserve  contingent  remainders^  who  hare   not  estates  of  inherit-   mtv^  cwHngeni 
anee  but  merely  Tested  estates  descendible  to  heirs  daring  the  llfs  of  rtwuamders  ne- 
the  particular  tenant ;  bnt  It  is  apprehended    that  such    trnstees  wiU   teuary  partit§ 
be  necessary  parties  before  the  birth  of  Issne,  and  whilst  it  remains   u  bill  qfforf 
nncertain  in  whom  the  next  remabder  wHl  Test,  and  perhaps  till  the  arrlTal   tUmtn* 
of  sach  issne  to  Uie  age  of  twenty-one,  when   their  office  TlrtnaUy 
determines,  there  beine   then  no  contingent  remainder  to  support,  and 
it  may  be  contended,  that  they  wiU  be  necessary  parties  In  oTery  cTent; 
for,  that  supposing  the  tenant  for  life  to  commit  a  forfeiture  of  his  Kfe  in- 
terest, the  estate  of  the  trustees  or  their  heirs  ttUI  Immediatelr  vest  in  pos- 
session, which  would  be  outstanding  if  they  were  not  personalqr  foreclosed ; 
besides  tmsteee,  to  preserre  contingent  remainders,  may  redeem  for  the  be- 
nefit of  those  whose  estate  and  interest  they  are  appointed  to  support,  pro* 
Tided  the  tenant  for  life  neglects  or  refuses  to  exercise  equity  or  redemp* 
tioo ;  which,  on  principle,  should  decide  the  question  In  the  affirmatiTe ; 
viz.  tiiat  trustees,  to  preserTe  contingent  remainders,  wHl  in  every  oTont, 
be  necessary  parties  to  a  biU  of  foreclosure.    The  Master  of  the  RoHs,  In 
the  gr^t  case  of  Choltnonddetf  t.  CHntoHy   infra.  Appendix,   No.  xxTi. 
wss  of  this  opinion.    He  said  it  was  sufficient  to  bring  before  the  court 
the  trustees,    and- the  person  ia  ate  entitled  to  the  first  vested ,  estate  - 
of  udieritance;   those  who  had  contingent  interests  were  not  necessary 
parties ;  and  Lord  Hardwicke  considered  thai  the  established  rule  in  HopldHi 
T.  H9fkin$^  there  cited,  q[Uod  vide. 

In  one  case,  trustees  to  presenre  contingent  remainders  in  a  marriage   Tnuieee  lo  piv- 
setttement,  there  l>eing  no  issue,  were  decreed  to  join  in  a  sale  where  a  terveetmiiHgent 
foreclosure  was  threatened.    In  the  case  aUuded  to,  S.  made  a  mortgage  of  remoMere  de- 
the  lands  in  question  for  the  term  of  1000  years,  to  secure  lOOOl.  and  in-  creed  tejmn  i% 
terest,  and  afterwards  upon  his  marriage,  settied  the  lands  in  mortgage  to  $^^  there  6e- 
the  use  of  himself  for  lite,  with  fem^der  to  the  use  of  trustees  during  (f^g  no  (ague 
his  own  life  to  support  contingent  remainders,  with  remainder  to  his  tifier  ten  yrar», 
wife  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with   andforeciotwre 
altuaate  remainder  to  his  own  right  hehrs,  and  haTing  no  issne,  articled  to   ^jbreafnMf. 
sell  the  lands  to  P.,  who  brought  bis  bill  in  equity  and  set  out  the  foregoing 
matters  ;  stating  also  that  the  trustees  refosed  to  join,  that  the  mortgagee 
threatened  to  enter,  and  prayed  a  specific  execution  of  the  agreement,  and 
that  the  trustees  might  be  decreed  to  join  in  the  conveyance.    S.  and  bia 
wife,  by  answer  recited  the  settlement,  and  said  that  they  had  been  married 
six  [ten]  years,  [Reg.  Ub.j  and  had  no  issue,  and  confessed  the  contract  with 
P.,  and  that  tiiey  were  willing  to  perform  it.    The  trustees  ekpressed  their 
willingness  to  do  as  the  court  should  direct,  being  nevertheless  indemnified* 
For  P.,  it  was  insisted,  that  the  settiement  being  only  of  an  equity  of  redemp- 
tion, tlie  mortgagee  was  not  bound  thereby,  bnt  might  not  only  enter,  but 
foreclose,  which  would  blnd|  though  there  should  be  issue  afterwards  bom  ; 
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also  tenant  in  tail,]  the  remainder-man  [who  has  the  first  vested' 
estate  of  inheritancej  ought  to  be  a  party. 

and  that  the  husband  and  wife  not  being  able  to  redeem,  a  sale  was  abso- 
Intely  necessary,  otherwise  the  benefit  of  redemption  woal((  be  lost  as  wdl 
to  the  husband  and  wife  as  also  to  the  issue,  in  case  there  should  be  any. 
The  Master  of  the  Rolls  decreed  the  trustees  to  join  in  the  sale,  and  to  lie 
ipdemnified,  the  settlement  being  only  of  an  equity  of  redemption,  and  the 
wife  being  in  court  ^nd  examined  whether  she  freely  consented  thereanto 
or  not.*-'<  The  decree  is  so,'^  adds  Mr.  Raithby,  note  (9),  **  but  there  is  so 
reason  stated,  except  that  the  premises  appear  to  be  of  su;all  value.    Eifig, 
lib.  1693.  B.  fol.  54." 
Efket  </  j>re»        As  to  the  possibility  of  tissue  being  extinct,  a  court  of  law  will  not  pre- 
•Nmpftra  in        some  this  fact  until  the  death  of  one  of  the  parties ;  but  there  ar*  instances 
toMiiy  that  poa-  where  a  coilrt  of  equity  has  exercised  a  discretionary  power  over  trustees 
nbility  ^  isfif«  ^^^  preserving  contingent  remainders,  and  directed  them  to  <H>nvey  and  evea 
u  catftJicf.  to  join  with  uie  tenant  for  life  in  barring  the  subsequent  contingent  limita- 

tions, on  the  presumption  that  the  parties  will  not  have  any  children.  This, 
however,  has  only  happened  under  peculiar  circumstances ;  either  of  pres- 
sure to  discharge  incumbrances  prior  to  the  settlement ;  or  in  favour  of  cre- 
ditors where  the  settlement  was  voluntary  ;  or  for  the  advantage  of  the 
persons  who  were  the  first  objects  of  the  settlement,  as  to  enable  tbe 
Qrst  son,  &c.  to  contract  an  advantageous  marriage.  Butl.  Feanie, 
.531.  Nevertheless,  in  Daeis  v.  WeH^  tvem.  181.  S.C,  lEq.Ca.Abr. 
386^  pi.  5,  where  the  husfcNsnd  and  wife,  after  being  married  twelve 
years  without  having  any  issue,  filed  a  bill  against  the  trustee,  that  th^ 
Alight  be  enabled  to  sell  part  of  the  land  for  payment  of  debts,  Lord 
Keeper  Guildford  said,  he  did  not  know  l^ow  to  make  such  a  decree,  f« 
he  bad  known  where  people  had  been  married  near  twenty  years  widioat 
issue  and  after  had  children ;  though  at  the  plaintiff's  importnni^,  he  g^ve 
time  to  attend  him  with  precedents. — ^The  jurisdiction  of  the  court  to  ex- 
ercise its  discretion  in  these  cases  has  never  been  doubted  ;  but  the  task  of 
deducing  from  the  conflicting  cases  the  true  principle  of  decision,  has  been 
confessed  by  an  eminent  judge  to  be  greater  than  he  had  abilities  well  to 
execute,  see  the  observations  of  my  Lord  Eldon,  in  Bijcoe  v.  PerkhUf  iVes. 
d(  Be.  491.  But  to  return, 
Mniemudiate  The  intermediate  te;nante  for  life  should  be  parties  to  a  bill  of  fore- 

tenmU$for  life  closure,  in  order  to  give  them  an  opportunity  of  redeeming.  This  was  de- 
Mhautd  be  pttr»  cided  in  Gere  v.  Sl^hpole,  1  Dow  Par.  Rep.  18.  S.  C.  on  other  points, 
iiee.  antea,  p.  549,  of  this  edition,  m  notia,    Tbe  case  was  this :— The  mortga^ 

devised  his  equity  of  redemption  to  A.  for  life,  wi^  remainder  to  B.  forlue, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to 
C.  for  life,  with  remainder  to  hie  first  and  o^er  sons  in  tail  male,  with  le- 
snainder  to  D.  for  life,  with  remainder  to  E.  for  life,  with  remainder  to  kit 
first  and  oUier  sons  in  tail  male,  with  remainders  over.  A.  died  soon  after 
the  testator,  and  B.  died  in  his  life-time  (without  sons,  as  it  is  presumed,  but 
that  fact  does  not  appear  on  the  report),  whereby  the  remainder  to  C.  fell 
into  possession.  C.  was  a  minor,  and  one  F.  obtained  letters  of  gnardian- 
abip  of  his  person  and  estates.  In  1731,  the  mortgagee  filed  a  bill  of  fore- 
closure in  the  Irish  Court  of  Exchequer  against  C.  the  minor,  and  the  exe- 
cutors of  the  testator ;  to  which  bill  the  minor,  by  his  guardian,  put  in  an 
answer ;  and  in  1733  a  decree  was  pronounced  (according  to  the  usual  uiode 
of  executing  a  foreclosure  in  Ireland)  that  the  equity  of  redemption  sboold 
be  foreclosed,  that  the  estate^hould  be  sold,  the  mortgagee  paid  his  money, 
the  surplus  returned  to  the  defendants,  and  that  all  proper  parties  should 
join  in  the  conveyance.  The  final  decree  was  pronounced  in  1733,  af  which 
time  D.  and  E.,  the  remainder^men  for  life,  were  both  living,  but  neither  of 
them  were  made  parties  to  the  foreclosure.  In  1746,  soon  after  C.  became 
of  age,  the  decree  was  revived  and  the  mortgaged  estates  put  up  to  sale  by 
the  Deputy  Remembracer,  and  were  in  pursuance  of  a  previous  arrange- 
ment between  C.  and  his  agent,  bought  in  at  considerably  less  than  their 
value  ;  but'  they  were  afterwards  sold  to  three  different  persons,  two  of 
whom,  if  not  all  three,  were  cognizant  of  the  will,  and  or  the  manner  of 
obtaining  tlie  decree  of  foreclosure ;  but  they  had  suffered  recof  eries,  apps- 
rently  for  the  purpose  of  strengthening  their  titles.  C.  died  in  1796  [with- 
out sons,]  and  in  the  same  year  a  son  of  E.,  who  was  the  next  remaindr- 
mau  in  tail,  filed  bis  bill  against  the  raoitgagee  and  purchasers  for  rcdemp- 
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If  there  be  many  iDCumbrancers,  some  of  vhom  are  not  Party  incum^ 
made  parties  to  a  bUl   to  foreclose  (c),  the  plaiotiff,  in  the  *~*^*  **'^* 

(c)  Draper  y,  JewuM^f  2  YeTD.btS.  the  Becessary  parties  to  a  bill  of 
[et  vide  ioA-aj  989,  of  this  edition,  foreclosure,  in  respect  of  the  in« 
oote(C).  for  rurther  observations  oa      combrancers.— £d.] 


tion,  which  bill,  Lord  Clare,  C,  dismissed  with  costs  as  to  the  parchasers, 
probably  on  account  of  the  recoveries  and  length  of  time  (fifty  years)  ;  bat 
directed  it  to  stand  over  as  to  the  mortgagees. 

The  canse  came  on  for  farther  directions  in  November,  180S,  before  Foredoiwre 
Lord  Redesdale,  who  pronounced  a  decree,  declaring,  *<That  as  none  of  the  agahut  tetuni 
persons  in  being,  and  entitled  ^n  remainder,  were  made  parties  to  the  pro-  for  Itfe^  not 
ceedings  in  tiie  cause  in  the  Exchequer,  although  the  parties  to  such  cause  bimding  on 
had  notice  of  the  mortgagor's  will,  the  same  being  set  forth  in  the  plead-  reiMiiid€r«iiiaii« 
iogs ;  and  as  the  said  minor  was  tenant  for  life  only  of  the  estates  under 
sach  will ;  the  proceedings  in  that  cause  did  not  in  any  manner  bind  the 
lights  of  the  parties  entitied  to  esta^  in  remahider,  and  such  proceedings 
were  on  the  lace  of  them  erroneous,  and  wanting  the  necessary  (larties  to 
give  them  force  and  effect,  and  that  the  same,  under  the  circumstances,  ^ 

ought  to  be  deemed  fraudulent,  collusive,  and  void,  as  against  the  plaintiff, 
and  all  persons  entitied  in  remainder,  under  tiie  mortf^gor's  will."  The 
decree  tiien  ordered,  that  the  legal  estate  in  all  the  nyortgi^d  lands  should 
be  re*conveyed  to  the  plaintiff,  except  those  sold  to  two  of  the  purchasers, 
the  decree  of  dismissal  as  to  them  having  been  enrolled,  and  so,  not  capable 
of  being  re-heard  in  the  court  below.  To  reVers^  tiiis  decree  as  to  one  of 
the  purchasers  who  had  clear  notice  of  the  fraud,  an  appeal  was  lodged  b^ 
the  remainder-man  in  tail,  in  tiie  English  House  of  Lords.  It  was  there 
contended,  that  C,  the  minor,  could  not  pass  any  tiling  more  than  his  life 
interest  in  the  mortgasred  premises ;  and  that  nothing  in  the  transaction 
ought  to  be  permitted  to  injure  the  appellant,  or  to\  deprive  him  of  his 
jnst  rights. 

Lord  Redesdale,  m  the  English  House  of  Lords,  observed,  that  the  cause  Judgnuni  tii 
was  carried  on  in  such  a  way  in  the  courts  below,  as  to  leave  the  Judges  in  Gorg  v.  Stocfc^ 
the  belief  that  C.,  the  minor,  was  tii4  absolute  owner ;  and  that  the  decree  pete, 
of  foreclosure  was  pronounced,  and  the  surplus  of  the  purchase  money  or- 
dered to  be  paid  to  the  said  C.  under  that  impression.    It  was  impossible 
not  to  see  that  there  was  in  course  of  the  proceedings  the  most  cautious  sup- 
pression of  facts  with  which  the  £ourt  ought  to   have   been  made  ac- 
quainted.   The  sum  too  which  should  have  been  paid  out  of  the  estates,  so 
as  to  affect  tlie  interest  of  the  remainder-man,  was  the  original  amount  of 
the  mortgage  money  only,  the  interegt  ought  to  have  been  kept  down  by 
the  tenant  for  life,  and  such  should  have  been  the  directions  of  the  court. 
And  as  to  the  other  purchaser  against  whom  the  decree  of  dismissal  was  Pertim  kaving 
permitted  to  remain  undisturbed,  on  the  ground  that  he  had  no  actual  notice  opportumty  i^ 
of  the  fraud.  Lord  Redesdale  thought  it  very  doubtful,  whether  a  pur-  diacwering 
chaser  for  valuable  consideration  under  a  decree  of  the  court  fraudulent- /raiu(,presiiiii€itf 
hr  obtained,  though  ignorant  of  the  fraud,  could  protect  himself,  when  the  to  know  it. 
mud  appeared  on  the  face  of  the  proceedings.    Another  objection,  his 
Lordship  said,  was,  that  the  proper  course  would  have  been  to  nle  a  bill  in 
the  Exchequer,  to  set  aside  the  decree  on  the  ground  of  fraud.    The  an* 
•ver  to  that  was,  that  the  decree  neither  did  nor  could  bind  the  remainder- 
maa  at  all,  but  only  the  tenant  for  life.  The  clearest  title  could  not  be  used  by 
a  person  cosnizant  of  any  fraud  affecting  it ;  and  by  the  register  statute  even 
a  registered  deed  could  not  be  used  against  an  unregistered  deed,  if  the 
perBon  in  whose  favour  tiie  registered  one  was  made  knew  of  the  prior  un- 
legistered  deed.    [S.  L.  n.  (P),  antea,  625,  of  this  edition].    His  Lordship 
then  concluded  with  the  remarks  meptioned  in  a  former  page,  see  antea, 
p.549,  of  this  edition,  in  nolts.    Lord  Eldon  said,  that  on  the  best  consi-  Laieit  general 
delation  he  could  give  the  subject,  he  had  no  doubt  but  the  decree  in  the  ruU  as  to  par^^ 
Exebequer  did  not  bind  the  remainderman,  for  it  was  clear  equitable  law,  tiea  toforech* 
tkd  in  order  to  make  a  foreclosure  valid  against  all  claimants^  he  who  had  the  sure. 
Jnt  estate,  ^  inheritance  nmst  be  brought  before  the  court,  and  even  then,  the 
nknnediate  remahtder-wenfor  Ufe  ought  to  be  brought  before  the  court,  to  give 
ihm  an  opportynSty  rf  faying  off  the  mortgage  if  they  thought  proper.    A 
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bill,  may  i^otwithstandbg  foreclose  such  defendants  as  he  has 
brought  before  the  court. 


bill  of  review  in  the  Exchequer,  to  set  aside  its  decree,  could  not  bave  an- 
swered the  purpose  of  the  appellant^  for  as  tb  him  this  fraudulent  decree 
*  Aeqviiscekee  tn  was  an  absolute  nullity.    And  as  to  the  lapse  of  time,  Lord  Eldon  thought 
/raudj  bindinff   the  appellant  had  sued  in  proper  time,  unless  he  had  given  «uch  encourage- 
ipAem  ment  to  the  respondents  (to  make  them  believe  themselves  secure,  and  hkd 

induced  them  to  improve  and  deal  with  the  property  as  if  it  had-  been 

securely  their  own,)  as  would  make  it  a  fraud  in  him  to  prosecute  the 

present  claim.   [See  further  as  to  this,  antea,  437, 5th  edition,  n.  (H).^  This 

nad  been  idleged  by  the  respondents,  and  was  the  only  material  pomt  on 

which  his  noble  friend  had  not  touched.    Lord  Eldon  was  of  opinion,  bow« 

ever,  that  there  was  no  foundation  in  the  case,  for  any  objection  on  that 

ground*    The  jndgment  of  Lord  Clare  was  then  reversed,  1  Dow  P.  C.  8t. 

The  conclusion  from  these  cases  is,  (what  indeed  it  is  ahnost  needless  to 

draw,)  that  the  mortgagor  cannot  by  enveloping  the  equity  of  redemption 

in  a  deep  line  of  future  and  contingent  limitations,  disappoint  or  postpone 

the  mortgagee  of  his  immediate  remedy  by  foreclosure. 

Mortgagor  €sre-      Another  late  case  on  the  subject  of  fraud  and  collusion,  in  reference  to 

euies  compotU    the  parties  to  the  bUl  of  foreclosure,  may.  be  properly  added  here.   The 

Hon  deed,  ami    mortgagor  after  he  had  executed  a  mortgage  to  the  plaintiff,  conveyed  his 

ig  afierwanU      equity  of  redemption  to  trustees,  upon  trust  to  sell  for  the  payment  of  his 

declared  bank-     debts.    Two  years  alter,  he  became  bankrupt,  and  the  assignees,  conceivuig 

rupt  eoUusive    that  some  act  of  bankruptcy  had  been  committed  prior  to  the  trust  deeds, 

^eeUtsure  or  that  the  execution  of  those  deeds  was  in  itself  an  act  of  bankruptcy,  filed 

agaiiui  anig'     a  bill  in  Uie  Exchequer,  for  the  purpose  of  having  them  cancelled,  and  to 

luee  otdff,  tDith-  restrain  the  trustees  from  proceeding  for  recovery  of  the  rents.    In  this 

«itf  trusieee  qf    *uit  they  obtamed  tlie  common  injunction  for  want  of  an  answer,  which,  on 

died  eel  ande^  the  answer  comins  in,  was  dissolved,  and  it  did  not  appear  that  any  fiu*- 

'and  mortgagee     ther  proceedings  nad  taken  place.    The  mortgagee  tlien  filed  a  bill  of 

charged  with      foreclosure  against  the  aAsignees,  as  the  persons  entitled  to  the  equity  of 

ggg^^  redemption,  not  noticing  the  trust  deeds.    In  the  progress  of  this  suit,  a 

verbal  agreement  was  entered  into  between  the  9olicitors  of  the  mortgagee 
and  of  the  assignees,  that  a  decree  of  foreclosure  should  be  sufiTered  to  pass; 
that  a  sufficient  pkrt  of  the  mortgaged  premises  should  then  be  sold,  to  pay 
what  was  due  on  the  mortgage,  and  that  the  remainder  should  be  given  op 
to  the  assignees.  In  consequence  of  this  agreement,  a  final  decree  of  fore- 
closure against  the  assignees  was  obtained  in  April,  ifflS.  The  answer  of 
the  assignees  was  taken  without  oath,  llie  bill  in  the  present  suit  was  filed 
in  May,  1813,  by  the  trustees  of  the  composition  deed,  praying  that  tbe 
decree  of  foreclosure  might  be  declared  void,  and  that  the  plaintiffs  might 
be  admitted  to  redeem.  It  also  stated,  that  the  mortgagee  had  collnsively 
permitted  the  assignees  to  receive  the  rents  of  the  mortgaged  premises,  and 
prayed  that  he  might  be  charged  in  account  witli  these  sums.  At  the 
hearing,  the  counsel  for  the  mortgagee  gaye  up  the  question  aa  to  tiie  plain- 
tiffs right  to  redeem,  and  contended  merely  against  being  charged  with 
costs.  He  said,  that  the  mortgagee's  reason  for  not  joining  the  present 
plaintiffs  In  his  former  suit  was,  that  he  conceived  their  deed  to  be  void ; 
and  though  he  was  misadvised  in  this,  the  court  would  not  go  so  fiir  as  to 
give  costs  against  a  mortgagee,  merely  from  his  having  proceeded  by  mis- 
take and  having  made  an  erroneous  defence.  The  Master  of  tbe  Rolls 
observed,  that  the  defendant's  counsel  had  very  properly  admitted  what 
had  reduced  the  case  to  the  only  real  question,  tliat  of  costs.  It  was  said, 
indeed,  that  the  mortgagee  thought  the  trust  deed  void,  but  if  he  had  enter- 
tained that  opinion,  what  injury  would  it  have  done  him  to  have  made  tbe 
trustees  parties,  and  so  to  have  civen  them  at  least  an  opportunity  of  agi- 
tating the  question  ?  But  it  was  clear  that  it  was  not  a  mistake ;  if  so,  bow 
was  it  tliat  he  insisted  on  tlie  decree  in  his  answers  ?  fie  might  have  dis- 
covered his  error  before  he  had  persevered  in  it  for  ten  years.  He  nega- 
tived their  right  to  redeem,  setting  up  as  a  bar  to  them,  the  decree  of  fore- 
closure thus  wrongfully  obtained.  It  wa^  impossible  to  excuse  him  on  the 
ground  of  mistake.  What  motive  he  may  have  had  to  act  in  favour  of  the 
a»ignees,  and  to  consider  them  as  alone  entitled  to  redeem,  did  not  appear. 
But  if  a  party  would  thus  conduct  himself,  what  was  to  be  the  consequence? 
It  was  rightly  .admitted,  that  he  could  not  have  the  benefit  of  the  decree  of 
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But  those  [incumbrancers  who  are}  not  parties  to  the  suit  [  ^^^^  ] 
will  not  be  bound  by  such  decree,  [and  they  will  be  allowed  to  ikos/vha  are 
redeem  after  the  foreclosure  has  been  signed  and  enrolled]  (i),  notptarHes^dd). 
Thus,  where  R.  mortgaged  his  estate  to  S.  for  99  years,  to  P. 
for  40  years,  then  to  T.,  the  plaintiff's  husband,  for  1500/. 
and  afterwards  to  B. ;  B.  bought  in  the  two  first  mortgages  ; 
then  the  plaintiff,  administratof,  durante  minore  aiate,  exhibited 
a  bill  against  R.  apd  B.,  setting  forth  a  title,  to  discover  the 
defendant's  title  and  redeem ;  to  which  the  defendant  answered, 
but  no  farther  proceedings  were  had  by  th&  plaintiff.  B.  had 
notice  of  the  plaintiff's  title ;  thenB.  notwithstanding  exhibited 
a  bill  against  R.  alone,  to  redeem  or  be  precluded,  and  obtained 
a  decree;  during  all  this  time  R.  was  in  possession.  After 
preclusion  of  the  defendants  of  the  last  bill,  C.  bought  B.'s 
interest,  and  then  the  plaintiff,  the  widow  of  T.  brought  a  bill 
to  redeem,  to  which  C.  pleaded  his  purchase  and  the  equity  of 
redemption  barred.  Upon  this  state  of  the  case,  the  question 
was,  whether  B.  should  have  made  the  now.  plaintiff  party  to 
his  bill  to  foreclose,  and  whether  she  ought  not  to  be  let  in  to 
redeem  i  The  Lord  Keeper  declared,  that  the  case  was  to  be 
judged  by  comparing  them  on  both  sides,  and  so  choosing  the 
least  inconvenient ;  that  it  was  extremely  mischievous  to  the  [  1056  ] 
mortgagee,  to  make  all  persons  that  had  interest  parties ;  for 
by  that  every  mortgagee,  in  case  of  several  mortgages,  would  be 
continually  a  bailiff,  and  his  work  never  at  an  end ;  but  that, 
on  the  other  hand,  though  all  were  not  parties,  yet  those  who 
were  omitted  would  be  helped  at  last,  as  they  would  be  entitled 
te  their  principal,  interest,  and  costs ;  for  they  might  come  in 

(d)  Sherman  v.  C«x,  S  Ch.  Rep.  (dd)  [Provided  the  mortgagee  fore- 

84.  S»C.  Nelft^Rep.  71.  [2  Freem.      closing,  have   notice  of  tlieir  liens.    • 
14.^£d.]  Semb.yifni,989,oftbisedit.— fd.] 


foreclosure ;  of  course,  it  could  not  bind  tbe  plaintiffs,  who  were  wilfully 
omitted  to  be  made  parties  to  it ;  nor  could  it  bind  the  creditors  claiming 
under  the  deed,  and  he  could  uot  be  allowed  to  tack  to  hia  mortgage  debt  the 
coats  he  incurred  by  that  proceedingf  as  against  those  tcho  were  entitled  to  re' 
deem.    As  to  so  much  of  the  suit,  therefore,  in  which  the  plaintiffs  ri^ht  to 
redemption  was  controverted  on  the  ground  of  tlie  foreclosure,  and  all  the 
evidence  rendered  necessary  by  that  resistance  on  the  part  of  the  defendant, 
lie  (being  wrong' in  tt)  ought  to  pay.    Beyond  that,  nowever,  he  was  not 
bound  to  pay  ;  he  was  entitled  to  receive  his  costs,  as  to  so  much  of  the 
suit  as  was  necessary  for  the  redemption.    And  one  of  the  defendants  (the    Bmt  costs  of  ex-^ 
assignee  of  the  bankrupt)  having  been  examined  as  a  witness  on  the  part   amining  d^end- 
of  ^e  plaintiff,  to  prove  the  fraud  of  the  other  defendant,  his    Honour    ojU  as  witness 
declared,  that  his  costs  should  be  borne  by  the  plaintiff,  for  it  was  prlnci-    t^  le  p^ij  ^ 
pally  by  this  evidence  that  he  obtained  the  decree  in  his  favour,  and  the    nwrtgagor. 
.expence  of  examining  this  wito^s  was  not  a  necessary  result  of  the  former 
conclusion.    The  decree  was  accordingly.    Harvey  v.  Tebbuttf  I  Jac.  & 
Walk.  197.  8,  C.  infra,  p.  1068,  llth  section  of  note  there. 
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heir  wmee€§-  . 
muy  party  to 
bUl  offoreeUh 
ture  by  kU  de- 
viue. 


r  1057  ] 

time9  fori' 

tlOMOlL 


Bid  now  he 
tmut  hate  day 
whem  of  age^ 
to  ihew  caaue. 


(  1058  ] 


No   cauee 
AeufHj  deeree 
wtade  abeohUe* 


9sXo  th^  first,  second^  third,  or  fourth  mortgigees,  whet^eas,  if 
the  plaintiff  should  not  be  relieved,  it  would  be  irreparaUe  Ion 
and  ruin ;  and  trouble  and  pain  being  less  prejudicial  than  ruin 
and  total  loss,  his  Lordship  over-ruled  the  plea. 

If  there  be  tenant  for  life,  reversion  in  fee,  and  he  in  rever- 
sion mor^ages  his  estate  in  fee,  and  the  mortgagee  devise  it, 
the  devisee  may  brii^  his  bill  to  foreclose  against  the  mort- 
gagor (e),  and  need  not  make  the  heir  of  the  devisor  a  party; 
because  he  hath  no  interest  in  the  land,  it  being  all  devised 
away  from  him ;  and  therefore  the  devisee  need  only  foreclose 
the  mortgagor  (ee). 

It  was  said  in  the  case  of  Sale  v.  Fredand  and  others, 
infants,  on  a  bill  to  redeem  a  mortgage  made  by  the  father  of 
the  defendants,  or  be  foreclosed,  that  the  coiut  would  some^ 
times  decree  infants  to  be    foreclosed    before  they  came  of 

But  the  interest  of  infants  is  so  far  regarded  and  taken  cam 
of,  in  the  court  of  Chancery,  thai  no  decree  to  foreclose  can 
be  made  against  them  (A),  without  givii^  them  a  day  to  shew 
cause  against  it  when  they  come  of  age.  Thus,  upon  a  bill 
brought  to  oblige  an  infant  to  redeem  a  mortgage  (t) ;  upon 
the  hearing,  it  was  decreed  to  an  account,  and  the  iniant  to  pay 
what  should  be  reported  due,  unless  cause,  8^c. 

The  words  of  such  decree  are  thus(ifc)  :  ''And  this  decree  is 
to  be  binding  to  the  said  J.  S.,  the  infant,  unless  he  shall, 
within  six  months  after  he  shall  attain  the  ag^  of  twenty*one 
years  (being  served  with  process  for  that  purpose)  show  unto 
the  court  good  cause  to  the  contrary.'' 

If  he  show  no  cause  (/),  the  decree  is  made  absolute  upon 
him ;  but  when  he  comes  of  age,  and  shews  cause  within  the 
six  months  (m),  he  may,  upon  motion,  put  in  a  new  answer, 
and  make  a  new  defence  (r)  ;  for  it  would  be  to  no  purpose  to 


(e)  How  y.  VigureSy  1  Eq.  Ca.  Abr. 
518,  pi.  5.  [supra,  459.  45S,  et  vide 
S.  L.  SIdpp  V.  fVyatt,  1  Cox,  35S, 
infra,  1068,  in  aolti,  s.  11.— £</.] 

(ee)  [In  this  case  it  is  necessary 
that  the  devisee  have  both  the  land 
and  money.  As  to  the  mortgagor's 
devisee,  see  antea,  p.  968,  n.  (L)^ 
of  this  edition.-— Ed.] 

(g)  Sale  T.  Freelandf  t  Vent  351. 
[et  vide  infra,  106t,  tn  iw<w.— £d.] 

{h)  Per  Ld.   Chan.  S  Vern.  342. 


Booth  V.  RieA,  1  Vem.  S93.  Gtmdry 
V.  Baywtrdf  t  Vem.  479.  Taylor  r. 
PhtlipSy  2  Ves.  S3.  Cook  y.  Pareoms, 
Pre.  Ch.  185.  [S.  C.  2  Vern.  4f9.— 
Ed,] 

(t)  Bennet  v.  Edwards^  S  Vem.  39f . 
Leting  r.  Ladv  Caverif^  Pre.  Ch. 
SS9. 

(Is)  3  Bacon's  Abr.  148. 

(0  Ibid. 

(m)  Bennet  v.  Lee,  S  Atk.  5Sf. 


(R)  So  an  infant  defendant  may,  before  he  attain  tvrenty-one,  amend 
his  ansvrer,  and  go  into  a  new  defence.  Savage  t.  Corrott,  1  Ball  &  Bea. 
548. 
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give  him  a  day  to  shew  cause,  if  the  infant  notwithstanding  was 
ooDcIudad  by  what  his  gaardian  had  done,  who  may  have  made 
an  improper  defence^  or  may  have  mistaken  the  nature  of  his 
case  (n). 

Tliia  process  is,  by  way  of  subpanny  to  be  served  on  the  Pfee$»* 
defendant  on  his  coming  of  age,   and  is  a  judicial  writ,  and 
must  be  returned  in  term  time,    If  the  infant  shews  no  cause,    [  1059  ] 
the  decree  is  made  absolute  (itii)(s). 

(a)  Pmadmn  r.  CoSau  and  Jtfk^  5  Bra.  P.  C.  501.  &  C.  f  P.  Wms. 

1  P.  Wms.  501.  [&  C.  Mot.  G6.  906.  401.  [S.  C.  antea,  871,  of  thii  edi- 

5l5.-~£d.]  Loiy  Ejfmgham^  Ex,  ^f  Uon,  Uzt.^fid.] 

iMfd  Bmmrd   \.  Sir  Jtim  iVajner,  (««)  [Gilb.  For.  Rom.  160«— £tf.] 


(S)  Where  on  a  decree  of  foredosure  an  infuit  had  a  day  to  shew  caose,  Servue  rf  m(- 
and,  before  he  was  senred  with  a  snbpoena,  he  left  the  kingdom,  to  a?oid  his  jMrna  on  v^tmt 
creditors ;  Lord  Thorlow  wotild  not  allow  a  sertice  of  the  tabpttna  on  his  ^f^tid  ht  mt- 
cierk  in  ooart  to  be  a  good  service ;. hot  thought  that  it  most  be  penonal,  or  itMi,  trnfrrt  fcf 
that  it  shonld  be  folly  proYod  that  he  had  left  the  kingdom,  or  had  absconded  o^MMd. 
to  avoid  the  service.    Afterwards,  an  affidavit  having  been  made  that  the 
defendant  was  greatly  indebted  to  divers  persons,  and  that  he  had  declared 
it  was  liis  intention  to  leave  the  kingdom  to  avoid  his  creditors,  tlie  Lords 
Commissiooers,  withoot  the  least  hesitation,  granted  the  motk>n.    EJUtk  v. 
GU^y  %  Dick.  764. 

As  to  service  of  the  sobposna  when  the  defendant  is  abroad,  it  was  in  one  ServUt  «• 
ease  held,  that  service  on  a  person  who  transacted  bosiness  under  a  letter  of  agwnk  vrfmdvr^ 
attorney,  from  the  defendant,  shonld  be  deemed  good  service  on  the  defen-  jrood, 
dant,  CvritT  v.  De  BnoM,  1  Dick.  39.    And,  in  another  case,  it  was  ordered 
by  Lord  Hardwicke,  that  service  of  a  sobpoena  to  appear  and  answer,  on 
the  agent  or  iactor  in  England  of  a  defendant  who  resided  in  Jamaica, 
shonld  be  good  service. 

In  WtV&n»  V.  Lamms,  2  Diek.  579,  a  mortgagor,  who  had  been  so  long  oot  'MvHnm^r 
of  the  kingdom  as  not  to  come  within  the  act  of  5  Geo.  3,  obi  infra,  agreed  iMv^^es  ilnat  srr- 
before  he  left  the  kingdom,  by  indorsement  on  the  mortgage  deed,  that  in  ^je^  ^n  ^.  jj^g 
case  be  sboold  not  redeem  by  a  limited  time  therein  mentioned,  that  two  5^  g^^  ntver* 
persons  therein  named  for  the  porpose,  sboold  accept  a  sobpcena  for  him  to  tkeu^g  niktti- 
appear  and  answer  anv  bill  that  sboold-  be  filed  against  him  tondiuig  the  |„^  gerviee  •» 
nMrtgage.     The  plaintiff  filed  his  bill  to  foreclose,  and  applied  to  serve  the  j^|.  n/ued* 
persons  named  in  the  said  indorsement  with  a  sabpcDna  to  appear,  and  that 
aoeh  service  might  be  deemed  good  on  the  defendant.    After  standing  over 
for  consideration.  Lord  Tbnrlow  relased  the  motion,  as  did  Lord  Kenyon, 
sitting  for  the  Chancellor  on  a  future  day  when  the  motion  came  on  in 
another  shape. 

In  Smith  v.  7^  JEfiAemtan  Jf ta«  Com|Hmy,  1  Sch.  &  Lef.  S38,  the  defen-  s»  service  ra 
dant,  residing  out  of  the  jurisdiction,  had  jpven  a  power  of  attorney  to  P.  pereon  knhig^ 
to  act  for  him  in  the  management  of  his  affairs ;  the  court  relbsed  to  allow  genertd  povrr, 
substitution  of  service  of  subpoena  to  appear  and  answer,  on  P.,  instead  of  flaw  dieeUowed. 
on  the  defendant.  Lord  Redesdale  observing,  that  this  question  had  been 
argued  before  Lord  Thurlow,  on  Uiese  circumstances : — A  person  executing 
a  mortgage,  inserted  a  covenant,  that  if  the  mortgagee  should  be  desirous 
of  filing  a  biU  of  foreclosure  after  a  certain  time,  service  of  the  subpoena 
on  a  person  there  named,  should  be  good  service ;  and,  on  that  ground,  an 
application  was  made  to  Lord  Thurlow,  to  sobstitote  service,  the  mortgagor 
Imving  gone  to  the  East  Indies.     Bot  the  answer  of  Lord  Thorlow  was, 
'*  I  can  no  more  tr^  the  fact  whether  there  is  such  a  covenant,  without 
having  the  party  botore  me,  than  I  can  decide  any  other  facts  without  the 
parties  being  befoce  me."    And  Lord  Kedesdale  remembered  the  reasoning 
on  the  subject  to  be  this,  that  the  substltulion  of  service,  directed  by  the 
legislatore  in  several  cases,  would  be  quite  unnectysary,  if  this  practice 
were  allowed.    The  case,  he  added,  was  discussed  with  a  considerable 
degree  of  attention,  and  he  should  imagine,  that  the  cases  published  by 
Mr.  Dickens  were  cited  ;  bot  Lord  Hardwicke  himself  must  have  altered 
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/n^dfi^  cannot        But  when  he  comes  of  age,  he  will  not  be  permitted  to  go 
twnwa^ht   *"*^^  ^^^  account  (o),  nor  will  he  be  so  much  as  entitled  to  re- 

(o)  MdUack  ▼.  Gtdton.  3  P.  Wm».  35ft.  [5.  C.  Dick.  65,  et  infra,  106«.— 
Ed,} 


his  opinion  since  the  time  when  those  cases  were  decided.    Mr.  Dickens 

f  was  a  very  attentive  and  diligent  Register,  but  his  notes,  being  rather  loose, 

were  not  considered  as  of  very  high  authority  ;  he  was  constantly  applied 

to,  to  know  if  he  had  any  thing  on  such  and  such  subjects  in  his  notes ;  bnt 

if  he  had,  the  Register  boolcs  were  always  referred  to. 

Practice  when        Lord  Redesdale  fxtrther  remarked,  that  thie  Ordinary  practice  of  courts  of 

one  party  is  out  equity  in  England,  when  one  party  was  out  of  the  Jurisdiction,  and  other 

qf  juriidictum.    parties  within  it,  was,  to  diarge  the  fact  in  the  bill,  that  such  a  person  was 

out  of  the  jurisdiction,  and  then  the  court  woold  proceed  against  tbe  other 
parties.    It  could  not  proceed  to  compel  the  party  out  of  the  realm  to  do 
any  act,  but  it  could  proceed  against  the  other  parties,  and  if  the  dispo- 
sition of  the  property  was  in  the  power  of  those  parties,  the  court  might 
act  upon  it.    His  Lordship  remembered  a  case  which  he  thought  was  re- 
ported in  Brown  [vide  h'tlUanu  v.  H^inyates,  2  Bro.  C.  C.  S99]  where  a  bill 
was  filed  to  sell  an  estate  for  payment  of  debts,  and  the  heir  at  law,  who 
was  entitled  to  the  surplus  aher  payment  of  the  debts,  was  ont  of  tbe 
jurisdiction.     The  court  ordered  tnc estate  to  be  sold  for  payment  of  the 
debts ;  adding,  that  the  heir  might  file  a  bill  to  set  aside  the  proceedings  if 
they  were  erroneous :  and  the  heir  at  law  had  a  mother  and  sister  living  io 
England,  who  were  in  the  habit  of  corresponding  with  him  -,   yet  there  was 
no  conception  of  substituting  service,    l  Sch.  &lLef.  241. . 
Sequeiiratianf         Where  a  person  does  not  enter  an  appearance  within  the  usual  time  after 
penalty  for  ab-    a  subpoBna  issues,  and  is  justly  suspected  to  have  absconded  for  the  pur- 
MCMding  to        pose  of  avoiding  the  process,  the  court,  out  of  which  snch  process  issues,  is 
avoid  process,     authorized  to  fix  a  day  for  his  appearance,  to  be  inserted  in  the  London 

Gazette,  and  published  on  the  Lord's  day  in  the  parish  church  of  the  de- 
fendant ;  and  a  copy  of  the  order  of  the  court  is  to  be  posted  op  at  some 
public  place  at  tlie  Royal  Exchange  in  London ;   and,  on  the  defendant's 
not  appearing  in  the  time  limited,  Uie  Court  may  order  the  plaintiff's  bill  to 
be  taken  pro  co^fesso,  the  defendant's  estate  or  effects  to  be  sequestered, and 
the  plaintiff's  demand  to  be  satisfied  thereout.  5tli  Geo.  2.  c.  25,  s.  1.    Tbe 
eiglith  section  of  the  act  requires  an  affidavit  that  the  defendant  has  been  in 
the  kingdom  within  two-years  before  tlie  subpoena  issued ;  bnt  where  a  person 
had  been  abroad  upwards  of  two  years,  and  had  been  outlawed,  a  motion 
was  allowed  upon  the  equity  of  the  statute,  that  the  defendant  should  ap- 
pear to  the  subpcena  within  a  limited  time,  upon  an  affidavit  that  the  de- 
fendant continued  abroad  to  avoid  process.    Clarke  v.  Wright ,  2Ves.jnn. 
188 ;  sed  vide  Neaie  v.  Norris^  5  ib.  1. 
Irish  act  for         By  tbe  Irish  act  for  the  relief  of  mortgagees,  and  for  making  the  process 
making  process  in  courts  of  equity  more  effectual  against  mortgagors  who  abscond  and 
effectutdagainst  cannot  be  served  therewith,  and  against  persons,  who,  being  served,  refuse 
mortgagor's  ab-  to  appear,  (7  Geo.  2.  c.  14.  Irish  stat)  it  is  provided,  (sec.  is)  that  if  any 
seonding,  person  shall  file  a  bill  of  foreclosure  in  any  court  of  equity  in  Ireland, 

against  any  person  having  an  estate  and  not  being  resident  therein ;  in  case 
it  shall  appear,  by  afiidavit  to  the  court,  that  such  defendant  is  out  of  the  said 
tcingdom,  and  has  been  so  for  tw^ve  months  next  preceding  such  affidavit, 
it  shall  be  lawful  for  the  court  to  order,  that  service  of  a  subpcena  to 
appear  and  answer  upon  the  steward,  agent,  receiver,  or  manager  of  the 
said  defendant,  and  leaving  a  copy  thereof  at  his  last  place  of  abode  in 
Ireland,  be  deemed  good  service ;  and  on  the  defendant  refusing  to  appear 
within  four  terms  after  such  service,  the  jilaintiff  shall  be  at  liberty  to 
proceed  in  his  suit,  to  have  his  Dill  taken  pro  eor\fesso,  in  tlie  same  manner 
as  if  the  defendant  had  appeared.    Sec.  8.  provides  a  saving  for  infants, 

?>ersons  of  non-sane  memory,  and  feme  coverts,  who  are  allowed  two  years 
roni  the  time  of  serving  the  decree,  after  disability  removed,  to  make  their 
defence.  The  case  of  Carew  v.  Johnston^  2  Sch.  6i  Let*.  280,  was  decided 
in  part  on  this  latter  section.— Vide  infra,  page  1062,  iti  the  text,  and  second 
note  thtre,  for  fortlicr  on  tbe  subject  of  sequestration.  Sec  also  as  to  the 
service  of  the  subpwna,  2  Madd.  Ch.  196.  2d  edit,  and  Ellis  v.  KiHj> 
5  Madd.  Uep.  2i. 
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deem  the  mor^ge,  by  paying  what  is  reported  due ;  but  tDttt  hut  may  tm- 
be  only  entitled  to  shew  an  errqr  in  the  decree,   or  that  it  ^^      ^^^ 
was  unjust  \    this  was  admitted  as  law,    by  the  counsel  on 
both  aides,  in  the  case  of  Lyne  v.  Willis,  ISth  May,  1730. 

(00). 

And  where  the  mortgage  depended  upon  a  disputable  title  No  decree 
viz.  whether  the  ancestor  of  the  infents  had  executed  a  power,  Jf^SIJJJ^'J^ 
out  of  which  his  right  to  mortgage  arose,  and  so  no  money  <m  disable 
could  be  expected  upon   assignment  of  it  over;    the  court 
mrould  not  decree  the  infants  to  be  foreclosed  until  they  came 

It  is  said,  the  proper  way,  in  case  of  an  infant,  is  to  apply  Proper  wm  in 
for  a  decree,  that  the  lands  may  be  sold  to  pay  the  debts,  and  ^fo  pray  m? 
that  will  bind  him  (q) ;  for  in  that  case,  no  forfeiture  will  incur  ( PP^ 
to  him,  as  the  surplus  will  be  his,  after  the  debts  paid.     But     [  ^OGO  J 
even  then,  if ^  he  be  decreed  to  Join  in  the  conveyance,  he  must 
have  a  day  after  he  comes  of  age  (r);- for  there  is  no  other 
way  than  this,  for  the  infant  to  set  forth  his  title,  which  he 
ought  to  ha\e  an  opportunity  of  doing  (u). 


{oq)  [S.  C.  3  P.  Wms.  358,  a.  (B). 
and^S.  L.  infra,  1060,  in  noHs.'^EdJ] 

(  p)  Sale  y.  Freeland,  S  Vent.  351, 
sapra,  [1057,  et  vide  Spencer  ▼. 
Boye$,  4  Yes.  370.  S.  C  antea,  p. 
8o8,  of  tbU  edition,  n.  (L),  where 
the  Master  of  the  Rolls  refused  to 
foreclose  an  infant  till  he  was  twenty- 
one,  and  though  he  held  the  infant 
bound  by  the.  covenant  for  further 
assurance,  his  Honour  would  not  di- 
rect him  to  make  good  the  mortgage 
mitil  he  attained  his  age.^-£d.] 


{pp)  [The  modem  way  is  to  pray 
a  sale  or  foreclosure  in  the  alterna- 
tive ;  see  infra,  p.  985,  of  this  edition, 
n.  (Z).— £«fc] 

(9)  Booth  V.  Rick,  1  Vem.  S95, 
supra,  289,  [1057,  and  for  further 
instances  where  sale  may  be  prayed, 
instead  of  a  foreclosure,  infra,  1093 
to  1096.— fid.] 

(r)  Cook  V.  Parsons,  t  Vem.  4S9. 
Pre.  Cb.  184,  5.  FomUain  v.  Catne, 
3P.Wms.  504. 


(T)  This  doctrine  seems  confirmed  by  the  following  case  of  Richmond  t.   Ji^antnutyhaxe 
Taifiour,  where  a  decree  by  consent  had  been  obtained,  to  the  prejudice  of  stii^action 
an  infant,  and  no  day  given  for  him  to  shew  cause  when  of  age.    The  in-   against  guar- 
fant  haviof  ottained  twenty-one,  tiled  a  bill  to  be  relieved  against  the   dian  for  u^ 
decree,  and  to  set  the  same  a.side.   Lord  Macclesfield  held,  that  where  there   rious  decree,  or 
is  any  fraud  in  carrying  on  or  defending  the  cause  of  an  infant,  he  may   set  it  aeUUfor 
seek  liis  satisfaction  from  his  guardian,  or  he  may  bring  his  bill  to  be  re-  frmuL 
lieved,  on  the  head  of  fraud ;    but  if  no  fraud  appear  in  obtaining  the 
decree,  the  plaintiff  will  be  barred  thereby  ;  on  that  ground  he  ordered  the 
bill  in  the  case  before  him  to  be  dismissed.    Richmond  v.  Taylovr,   1  Dick* 
38.  S.  C.  1  P.  W.  734.  2  £q.  Abr.  516,  pi.  9.    But  it  should  be  added,  that 
the  infant  is  now  alwavs  allowed  a  day  to  shew  cause,  infra,  106?.    It  is 
merely  necessary  to  add,  that  if  a  decree  has  been  obtained  against  an 
infant  which  is  erroneous,  and  the  error  is  not  in  the  judgment  of  the 
court,^  but  in  the  facts  on  which  the  judgment  is  founded,  the  manner  in 
which  the  infanf  may  proceed  to  investigate  the  decree,  (and  which  he  may        i 
do  during  his  infancy,  or  afterwards,)  is  generally  by  original  bill.     Carew 
T.  Johnstoni  2  Sch.  &  Lef.  292. 

(U)  '*  One  great  fault  of  Vernon's  Report  of  this  case  is,  that  it  does  not  An  infant  may 
state  the  rule  of  the  court  clcafly  ;  for  an  it{f(int  may  be  foreclosed.  Yon  can  he  forecAmed, 
have  your  decree  against  him.  He  can  do  nothing  but  shew  error.  He  is  suf^ect  only  to 
foreclosed  to  all  intents.    You  may  go  to  market  with  It ;  and  the  purchaser  error,  and  fore- 
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But  §al€  nA'  Butj  if  the  mortgagee  or  his  alienee  be  fatisfied  (s),  ai]ul  do^ 
^whJi^ui^aa'^  not  requix^e  that  the  infant  should  be  a  party  to  the  s^e ;  in 
<V^*  such  case^  the  legal  title  being  in  tUe  mortgage^,  and  the  infapt 

having  a  mere  equity ;  the  decree  for  sale,  the  infant  being  no 
party,  may  be  made  without  a  day  to  shew  cause,  but  then 
the  case  will  be  open  to  investigation,  when  the  iofant  attains 
his  age  (x). 
if^^d£^f  ^"^'  a  court  of  equity,  where  an  infant  is  plaintiff,  follows 
in  his  ownauU.  the  rule  of  law,  where  it  is  held  that  he  is  as  much  bound 

by  a  judgment  in  his  own  action,  as  if  of  full  age  (J)  ;   and, 

accordingly,  in  a  suit  of  equity,  where  an  infant  is  plaintiff,  he 

is  as  much  bound,  and  as  little  privileged,  as  one  of  full  age  (y). 

[  lOol  J      ^Qd  this  rule  is  general,   unless  gross  laches,    or  fraud  and 

collusion,  appear  in  the  prochein  amy,  then  the  infant  might 

open  a  decree  by  a  new  bill. 

wdedonMght        ^^^  Hardwicke,  in  the  case  of  Gregory  v.  Molesworth  (i*), 

gromida.  Semb.  wherein  he  assented  to  the  rule  last-mentioned,  observed*  that 

(«)  Cook  V.  Parsons,  t  Vera.  4S9.         (0  2  P.  Wms.  519.  3  Atk.  697. 
Vide  9  Mod.  128.  (u)  3  Atk.  627. 


dosure  no  aror   is  only  liable  to  be  over-banled  In  tbe  account/'  per  Lord  Alvabley,  M.  R.  in 
til  iiseV*  Bp.  f/  mnehester  v.  Beavor,  3  Ves.  317.    £t  vide  S.  L.  MaUaek  v.  GaUon, 

supra,  1059.  In  fVUMamson  t.  Gordonj  19  Ves.  114,  the  bill  prayed  a  fore- 
closure ;  and  the  usual  decree  was  made  for  an  account,  declaring  also  that 
the  infants  sl^ould  be  foreclosed,  unless  on  being  respectively  served  with  a 
subpoena,  they  should,  within  six  months  after  they  attained  their  respec- 
tive ages  of  twenty-one  years,  shew  good  cause  to  the  contrary.  The 
Master,  by  his  report,  stated  what  was  due  in  the  usual  manner,  and  ap- 
pointed a  time  and  place  for  payment.  Upon  affidavit,  that  no  one  attended 
on  behalf  df  the  defendants,  at  the  time  and  place  specified,  an  order  was 
made  to  make  the  decree  absolute ;  which,  as  drawn  up,  went  no  further 
than  to  declare,'  that  the  decree  should  be  absolute  against  such  of  the 
defendants  as  were  adult ;  but  was  silent  as  to  the  innnts.  The  motion 
was,  that  the  clause  making  the  decree  absolute  against  tbe  adults  should 
be  repeated  as  to  .the  infants,  with  the  additional  clause  in  the  original  de- 
cree, giving  them  six  months  after  tliey  became  of  age  to  shew  canae.  The 
counsel  for  the  infants  admitted,  that  though  there  was  no  precedent  to  be 
found  of  an  absolute  decree  of  foreclosure  against  an  Inrant;  yet,  upon 
principle,  it  could  not  be  disputed  that  it  would  be  very  mischievous,  if  an 
infant  could  be  foreclosed  ;  and  the  repetition  of  the  declaration,  which  was 
necessary  as  against  the  adults,  to  shew  that  the  account  had  been  taken, 
seemed  equally  necessary  with  reference  to  the  infants.  Lord  Eldon  said, 
that  he  always  understood,  that  infancy  did  not  operate  to  prevent  a  decree 
of  foreclosure ;  that  the  infant  had  only,  six  months  to  shew  cause  against 
the  decree ;  but  he  could  not  do  that,  if  the  decree  would  have  been  right 
against  him  bad  he  been  adult :  he  could  shew  nothing  but  error  in  the 
decree ;  and  a  decree  of  foreclosure  was  not  error  in  itself.  An  order  was 
then  made  for  varying  the  minutes  of  the  decree  by  adding  the  clause 
above-mentioned.    19  Ves.  1 14. 

(X)  By  Mr.  Raithby's  note  to  the  case  of  Cook  v.  Parsons^  the  above  does 
not  appear  to  have  been  the  exact  point  of  the  case.  The  validity  of  the 
mortgagor's  will  was  disputed,  and  errors  were  alleged  in  the  decree,— 4is 
that  some  lands,  directed  by  the  will  to  be  let  and  set  only,  were  by  the 
decree  ordered  to  be  sold.    See  Ralthby's  Vem.  n.  (3.) 

(Y)  But  the  court  will  take  care  that  the  infant  does  not  make  any 
injurious  submission  by  his  bill,  and  will,  if  necessary,  when  the  cause  is 
brought  on,  allow  him  to  amend  his  bill,  on  paying  the  costs  of  the  day, 
Serk  Y.St.  Eloy,  2  P.  Wm«.  387. 
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he,l(Jiew  but  of  one  case  thiit  was  an  exception ;  that  of  Lady 
Effingham  ▼•  Sir  John  Napper,  where,  upon  an  appeal  from 
I^ord  Macclesfield'a  decree,,  with  regard  to  real  estate  (x),  the 
Hoa9.e  of  Lords  gave  Sir  John.  Napper  leave  to  ahew  cause 
when  he  came  of  age,  against  his  own  decree.  But  it  is 
observable  that  the  cause  alluded  to  was  iostituted  on  the 
ground  of  undue  influence,  which  is  a  species  of  fraud.  How«> 
ever,  since  sjach  decision  has  been  made  against  the  rule  on 
appeal  to  this  higl^  jurisdiction,  it  may  be  at  least  questionable 
whether  a  court  of  equity  would  not  be  induced  on  slight 
grounds  to  admit,  an  infant  to  shew  cause  against  a  decree  in 
his  Qwn  suit  respecting  his  real  estate;  although  they  might  [  1062  ] 
d^ide  otherwise,  as  to  suits,  with  regard  to  his  personal  estate, 
or  respecting  his  maintenance,  education,  or  the  like,  from  the 
mischiefs  that  would  be  incident  to  suffering  him,  by  a  new 
hillj  to  dispute  proceedings  in  those  respects  (z). 

(jB)2P.Wm8.401.  SBro.  P  C.l. 


(Z)  The  following  cases  have  also  been  decided  on  the  snbject  of  fore>  IrfoMt  decreed 
dosing  infents.    In  Adams  ▼.  GotiU,  t  Dick.  443,  Lord  Batharst,  C,  after  io  eemey  wkem 
much  consideration,  held  that  the  defendant,  an  infant,  who  was  the  devisee  nf  <tgey  with 
of  the  equity  of  redemption  of  a  copyhold  estate,  and  decreed  to  joia  in  liberttf  to  shew 
a  sale  at  twenty-one,  was  at  liberty  to  shew  caose  against  it  when  be  cause  against  it 
aUained  the  age  of  twenty-one ;  and  it  was  ordered  that  the  infant  should  then. 
be  served  with  a  snbpcena  for  that  purpose. 

In  Goodier  v.  Ashton,  18  Ves.  85,  the  biU  prayed  a  foreclosure  ajj^st  an  Tf^fM  may  be 
infiint  mortgagor.    The  mortgagee  proposed  a  sale,  as  more  advantageous  to  feredssed* 
the  infant ;  to  which  proposal  Mr.  Wetberell,  the  counsel  for  the  infant,  ac- 
ceded, but  suggested  the  propriety  of  a  reference  to  the  Master,  to  enquire 
whether  it  would  be  for  the  infant's  advantage.    Sir  Wm.  Orant,  M.  R« 
said,  that  the  modern  practice  was  to  foreclose  infants,  and  hewonld  not 
make  the  precedent,  if  no  instance  could  be  found  in  which  tiie  case  cited 
{Booth^  V.  Rich,)  had  been  followed.    The  usual  decree  was  made  for  a  fore- 
closure, with  a  day  to  shew  cause*— -This  case,  however,  has  not  been  fol- 
lowed ;  and  a  late  decision  has  preferred  the  suggestion  of  Mr.  Wetl^erelly 
though  it  may  be  questioned  whether  the  practice,  as  stated  bv  Sir  Wm. 
Grant,  would  have  been  altered,  if  his  observations  had  been  submitted  to 
the  attention  of  the  Chancellor.    The  case  of  Goodier  v.  jIsUmi,  though  Bui  most  mo- 
prior  in  point  of  time,  was  not  reported  until  after  the  determination  in  the  dem  practice 
next-mentioned  case,  viz.  that  ofMondey  v.  Monde^^  lVes.&  Bea.  223,  where  is  a  r^erenee 
Lord  Eldon  said,  it  would  be  too  much  to  let  an  infant  be  foreclosed,  when,  {with  consent  rf 
if  the  mortgagee  will  consent  to  a  sale,  a  surplus  may  be  got  of  perhaps  mortgagee) 
4000/.,  for  tlie  bene6t  of  the  infant.     If  there  were  no  precedent,  his  whether  sale 
Lordship  would  make  one :  but  he  was  sure  this  had  been  done.  The  decree  will  be  benefit 
directed  a  reference  to  the  Master,  to  take  an  account  of  the  monies  due  cial  to  it^ant^ 
to  the  several  incumbrancers ;  and  to  ascertain  and  report  their  several 
priorities,  vrith  directions  for  the  subsequent  incumbrancers  to  redeem  the 
prior,  in  the  usual  course ;  and,  in  case  the  mortgagee  should  consent  to 
a  sale,  that  the  Master  should  inquire  and  report  whether  it  would  be  for 
the  benefit  of  the  infant  that  the  estate  should  be  sold  ;  and  further  direc- 
tions and  costs  were  reserved. 

If  the  mortgagee  will  not  consent  to  a  reference,  he  may  foreclose  the  in-  Decree  of  /ore* 
fant ;  but  in  that  case,  tlie  rule  is,  that  the  infant  shall  have  a  day  to  shew  closure,  eimd' 
cause  against  the  decree  within  six  months  after  his  coming  of  age,  and  a  ivug  to  give  in- 
decree,  omitting  that  provision,  will  be  erroneous,  Savage  v.  CarroU,  1  Ball  fant  six  months 
&  Bea.  551.  When  a  sale  is  ordered,  all  proper  parties  are  directed  to  join  to  shew  eause^ 
in  the  conveyance ;  but  whether  in  this  case,  as  oo  a  foreclosure,  the  fnfant  erroneons. 
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^^hMnUo        ^^  ^^  ®*^^*  ***  *'  *  woman,  before  her  marriage,  or  the  an- 
fortddnare.         cestors  of  a  woman,  mortgage  lands,  and  the  equity  of  redemp- 
tion thereof  vest  in  her,  being  zfeme  covert;  upon  a  bill  brought 
by  a  mortgagee  to  foreclose  (y),  she  is  liable  to  be  absolutely 
foreclose,  though  the  procedure  be  during  the  coi^erture ;  and 
it  is  certain,  that  she  shall  have  no  day  given  to  her,  or  her 
heirs,  to  redeem  dfler  the  coverture  shall  be  determined  (a). 
Infancy  andco.      'j^jg  distinction  between  the  case  of  a  feme  covert  and  of  an 
guUhed  in  this   infant,  as  to  a  day  to  shew  cause,  results,  I  apprehend,  from  the 
rttpeet.        ^   diflFerent  causes  which  give  rise  to  their  respective  disabilities, 

and  from  the  duration  of  those  disabilities  (z).    The  disability 
of  infants  is  the  consequence  of  a  privilege  given  them  by  law, 
[  1063  ]     for  their  protection,  founded  on  the  natural  inability  which  is 
presumed  to  attend  persons  of  tender  years,  to  act  for  them- 
selves, and  which  determines  with  their  minority.      That  of 
femes  covert  is  an  absolute  incapacity,  arising  from  their  having 
lost,  by  coverture,   all  powers  of  acting  for  themselves ;   the 
law  considering  them  as  having   voluntarily  delegated  their 
rights  to  their  husbands,  or  rather,  that  their  rights  are  meiged 
in  those  of  their  husbands.     The  law,  therefore,  considers  an 
'        infant  as  incapable  of  doing  no  binding  act  during  a  certain 
definite  period,  unless  it  be  evidently  for  his  own  good ;  but 
from  a  feme  covert,  the  law  takes  the  right  of  acting  respecting 
.  her  civil  concerns ;  and  having  invested  the  husband  with  the 
right  of  acting  for  her,  leaves  her  liable  to  the  consequences  of 
*  '  his  neglect,  if  there  be  no  fraud.     The  right,  therefore,  to 

shew  cause  against  a  decree  of  foreclosure,  made  during  in- 

(y)  Mallack  v.  Galton,  3  P.  Wms.  (z)  Vide    Hob.  95.     1  Ves.  505. 

352.    [5.0.    1  Dick.  65^    et  sapra,      lOCo.  Rep.  4S.a.  SAtk.riS.  1  loit. 
1059.— Ed.]  246.  403. 


will  be  allowed  six  montlis  after  hU  age  of  twenty-one  to  shew  canse  against 

the  sale,  and  whether  a  decree,  omitting  to  specify  the  allowance  of  that 

time,  will  be  erroneous,  has  not  been  decided  ;   but  the  case  of  Savage  v. 

Carroll,  ubi  snpra,  may  by  anticipation,  afford  an  affirmative  answer  to  these 

questions.    In  Gore  v.  Stackpole,  1  Dow.  P.  C.  18.  S,  C.  antea,  97$,  of  this 

edition,  n.  (Q),  the  sale  was  not  effected  till  after  the  infant  became  of  age; 

but  it  is  presumed,  that  when  the  Master  has  made  his  report  that  a  Mle 

wiU  be  beneficial  to  the  infant,  and  a  sale  has  been  directed  accordingly,  it 

may  take  place  at  any  time  during  the  infancy,  and,  if  fairly  proceeded 

*  in,  it  cannot  afterwards  be  impeached  by  the  infant  when  he  arrives  at  the 

age  of  twenty-one  years  and  executes  the  conveyance. 

Fern€  covert  (A)  If  a  feme  sole  mortgagee  marry,  and  her  husband  files  a  bill  of 

mortgagee  eii'      foreclosure,  the  court  will  not  compel  the  mortgagor  to  pay  the  money  to 

titled  to  proti"     the  husband  Without  his  making  some  provision  for  his  wife  ;  or  at  least  the 

fMK.  wife,  by  an  application  to  the  court  against  the  husband  and  the  mortgagor, 

may  prevent  the  payment  of  the  money  to  llie  husband,  unless  some  {pro- 
vision be  made  for  her.  BosriUe  v.  Brander,  1  P.  Wins.  458.  This  subject 
has  been  treated  of  antca,  754,  of  this  edition,  et  8eq. 
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fancy,  after  the  infant  attains  his  full  age,  is,  in  equity,  Analogous 
to  the  privilege  he  hath  at  common  law,  on  an  action  brought  in 
relation  to  his  inheritance,  the  decision  upon  ^hich  would  be 
a  perpetual  bar  to  him,  to  pray  the  parol  to  demur ;  for,  as  in 
such  case,  at  law,  he  was  not  permitted  to  go  on,  but  for  the 
tenderness  of  his  years  (in  respect  whereof  the  law  inferred  r  jQg^  -i 
want  of  understanding  in  him)  and  for  his  benefit,  that  he  might 
not  be  prejudiced  in  his  estate,  the  court  gave  an  interlocutory 
judgment,  that  the  suit  should  remain  over,  until  he  attained  his 
full  age ;  so,,  in  equity,  though  in  respect  of  the  original  contract, 
and  the  right  of  the  mortgagee  to  his  money,  and  to  enable  him 
to  procure  it,  a  decree  to  foreclose  is  not  stayed,  yet  the  rights  of 
the  parties  remain  just  as  they  were,  until  he  attains  hia  age ; 
when,  if  any  reason  existed  at  the  time  of  foreclosure,  which,  if 
urged  to  the  court,  would  have  been  a  ground  for  refusing  it,  he 
may  take  advantage  of  that,  and  have  nt  opened  (a) ;  but  the 
parol  never  demurred  on  account  of  coverture,  for  there  was 
BO  natural  incapacity  to  act  in  the  wife,  but  a  legal  disability; 
she  having  delegated  her  power  to  another  by  her  own  act,  and, 
thereby,  made  herself  liable  to  the  consequences  thereof ;  and  Mamoge  a  «o« 
it  would  have  been  repugnant  to  every  principle  of  eqnfty,  that  ^^^J^^ 
die  mortgagee,  who  lent  his  money  under  a  stipulation  to  be  ^*  prejudice 
repaid  at  a  time  certain,  for  the  performance  of  which  the  land 
was  bound,  should,  by  the  accident  of  coverture,  have  been  hung 
up  for  an  indefinite  period  of  time,  to  be  determined  by  the*  [  ^065  ] 
death  of  the  husband ;  for  this  differs  from  the  case,  where  hus- 
band and  wife  have  a  right  of  entry,  which,  if  lost  h^  the  neglect*^ 
of  the  husband,  will  be  renewed  in  the  wife  after  his  death  :  as 
there  the  right  to  the  lands  75  in  the  wife,  and  comes  to  her  at  a 
period  when,  by  her  incapacity,  she  cannot  avail  herself  of  her 
ri^t  of  entry,  as  the  means  of  recovering  her  estate,  and  no 
person  is  injured  thereby ;  but  in  the  case  of  a  mortgage,  the 
right  to  the  lands,  in  law,  is  vested  in  the  mortgagee,  by  the 
contract  of  the  parties,  for  M*ant  of  performance  of  the  condi- 
tion ;  and  the  court  is  only  called  upon,  to  enforce  the  contract, 
by  closing  the  equity  of  redemption,  without  which  the  mort- 
gagee can  neither  get  his  money,  nor  safely  intermeddle  with  the 
land. 

But,  although  a  feme  covert  shall  not  have  a  positive  day  Wife,  qfler  ht9' 
given  to  ber,  on  which  she  may  shew  cause  against  the  de-  „^  examine 
cree  (6),  as  an  infant  shall,  yet,  I   apprehend,  if  a  bill  be  ^""f^  ^^ 

iwre.  Semb, 

(a)  Co.  Litt.  «46.  Logan,  et  vide  J  P.  Wins.  450.   S  P. 

(b)  t>ilb.  For.  Kom.  161.  Evans  t.      Wms.  f38. 


broti^t  against  her  and  her  busbandi  during  covertare,  respect- 
tag  ber  inheritaucey  which  she  claims  merehf  in  her  right,  aiid 
[  1066  ]     he  afterwards  dies^  the  right  surviving  to  her,  she  maj  draw  iato 
%«ie3tiOQ  and.  cixamination  the.  validity  of  the  decree  obtaiocd 
agwDfit.beir  durbg  coverturei.aiid:  avwi  and  reyerse  it,  if  there 
be  jusi,  came  so  to  do. 
Mtrtgagor  mt       M^*  Justice  Wright   observed,    ip   the  case  of  Si^ton  ▼• 
tfMd  <»  maiu'  'S^^fl^  (fi)  that  be  did  not  apprehend  the  cptirt  of  Chancery 
fc^titk  U  cm  ^oidd  point  out  what  title  the  mortgagor  should  make  on  a  bill 
tp  foreclose,  but  would  decree  him  to  make  such  title  to  the 
mostgage^  as  he  was  capable  of  doing :  And  thereupon,  in  the 
case  io^uestioD,  be  directed,  a  good  title  to  be  made  bj.the 
defeadant  to  the  plaintiff^  and  the  principal,  interest,  and  co«ts> 
Oft  the  mortgage  to  be  paid  in  six  months,  or  the  defendant  to 
stand  absolutely  foreclosed* 
Fweehaary  If  there  be  any  unfair  conduct  in  the  mortgagee,  the  court 

«ni2<w**jSr^  will  open  the  foreeh>sttre.    Thus,  where  a  mortgagee  obtained 
wk,  nuty  bt     a  decree  to  foreclose  the  mortgagor  (J),  pending  a  suit  bj  his 
?r"^QgL  -|  '  creditpKs  to. have  the  estate  sold  for  payment  of  iheir  debts; 
the  court  decreed,  that  the  creditors,  should  riedisem  iqKm  poj*- 
ment  of  principal,  interest,  and  costs,  to  die  mortgagee,  and 
referred  it  to  a  master  to  take  an  account  thereof,  and  directed 
that  the  lands  should  be  sold  to  pay  the  creditors. 
FdTcdoim  So^  if  there  be  a  mortgagee,  and  several  judgment  creditors, 

jw^fmeut$y  and  ^"'^  the  persons  to  whom  the  judgments  are  given,  give  the 
tender^  nut-   mortgagee  notice  thereof,  and  tender  him  payment  (e);  if  the 

criditwi^ 

(c)  t  Atk.  101.  IS,  C.  SDtea,  975,      editioD,  p.  978,  in  tbe  text— £^1 
of  this  edition,  n.  (6).— £d.1  {e)  GrtswM   v.  Mmnhttrnf  S  Cb. 

(d)  SoUly  y.  ifottftery,  9  Mod,  153.      Ca.  170.  [S,  C.  298,  of  UiU  edition, 
.  i9.  C.  2  Eq.  Ca.  Abr.  600,  pi.  f  5,  [et      and    acknowledged   u  good  law, 

▼ide  distinction  as  to  allowing  in-  antea.  551,  of  this  edition,  n.  (S),  et 
terest,  on  suit  for  sale  by  creditors  vide  tor  general  role,  antea,  977,  m 
and  bill  of  foreclosnre,  antea,  of  dds     this  edttion,  tezt«HBjBtft] 


Coweymiee  (^)  "^^  i»>  >^  the  title  to  the  mortgage  be  defective,  otherwise  t  cos- 

qfter  foreclo'  ▼eyance  cannot  be  necessary,  though  it  be  sometimes  taken,  see  aotea,  505, 
sure  necetaanf  «^  this  edition^  n.  (F).  In  Pif0  v.  DmulmZy  3  Bro.  C.  C.  593 ;  S.  C.  S  Pick. 
only  when  mort"  ^^^y  ^  tenant  in  tail  made  a  mortgage  in  fee,  and  then  became  bankrupt, 
gagee*g  title  ^^^  assignees  were  decreed  to  redeem,  or  stand  foreclosed ;  in  which  latter 
defective.  <^^^  ^^y  ^^^re  ordered  to  "  execute  proper  conveyances  of  the  mortgage 

premises  to  tlie  plaintiff  and  his  heirs,  of  so  much  of  the  estates  compi^ 
in  the  indentures  of  lease  and  release,  as  was  vested  in  them  as  awgneM 
under  the  commission  of  bankruplcy  against  Benjamin  Nankwell.*'  See 
this  case  antea,  p.  194,  of  this  edition,  in  the  text.  In  an  Antmymoia  cote, 
S  Cb.  Ca.  944,  it  was  said  that  the  court  wonld  go  no  fardier  than  to 
take  aw^ay  the  equity  of  redemption,  but  would  leave  the  plaintiff  to  sacb 
title  as  he  had,  and  would  not  amend  it;  and  that  this  was  the  troe  and 
ancient  course,  though  it  was  added  that  the  contrary  had  then  of  late 
been  sometimes  done.  And  the  Lord  Chancellor  agreed  thereto,  and  aoh 
charged  the  contempt  fdk*  not  delivering  possession  after  a  foreclosare  ot 
the  equity  of  redemption.    Et  vide  &  C.  antea,  965,  of  this  edition,  n.  (i> 


09  F0R«C1k08U1tS*  08|^ 

■Mwtgagee,  tStenmrds,  obtain  m  decree  to  for^dosey  fhe  contt 
wily  upon  a  bill  filed  by  die  judgment  creditors^  open  the  fore* 
closure,  and  decree  them  their  money* 

But  if  the  mortgagee  had  no  actual  notice  ctf  the  judgment,  C^mtrM  lifmm^ 
the  decree  to  foreclose  would  bind  the  judgment  creditor  (/)•  ^^  Sed^lL 
Stdgu^rtf  for,  in  the  principal  case,  die  mortgagee  pMrcia^eil  (^)* 

(/)  GrtmM  v.  Jtfart&mi,  S  Ch.  Ca.  170,  tapnu 


(C)  Thb  tobjeet  baa  hwa  aoticipcted,  see  aatea,  of  this  editien,  p*  S06l»  TnuM  « 
a.  (G),  MsA  bbv, «.  (S).    It  if  merely  necessary  to  remark  here,  that  no  de-  hnneen  mO^ 
cUioD  has  occurred  to  reeoaciJe  Ibe  cenflMag  cases  of  MwrHt  ▼.  W£8ttm€,  fiMestory  par^ 
and  G^^frtif  t.  CkadwtU^  or  to  detenniae  the  qnestion,  whether  it  lie  ae-  tUs^  nf  whom 
ceisary  to  make  all  incon^braoeers,  who  haYe  acanired  liens  on  the  estate  UtM  mmigt(gm 
between  the  execution  of  the  mortgage  and  the  ming  of  the  biU,  parties  to  ftes  fulieem 
the  foreclosure^    Mr.  Maddock  states  fhe  general  opinion  of  the  profes-  SemiL 
«on  to  be,  that  they  are  uecessary  imrties.    t  Madd.  Ch.  168,  ild  edilioo. 
In  tlie  a.  (G),  nbi  sumra,  it  is  submitted,  that  those  only  are  requisite  de- 
fendants who  have  iiens  on  the  estate  and  of  whose  iacumbrances  tim 
mertgagee  has  notice^  and  if  that  doctrine  cannot  be  maintained,  a  dls* 
daction  is  suggested  (p.  SOT,  of  this  edition),  which  is  entitled  to  attentm 
censidemtion.    The  unreasonableness  of  the  doctrine— that  the  mortgagee 
is  to  search  out  all  incumbrances  on  the  equity  of  redemption  subsequent 
to  his  mortgage,  is  sufficient  to  condemn  it.    The  more  eqnitable  proposi- 
tion secBM  to  be,  that  since  a  suit  for  foreclosure  is  a  transaction  In  a  sowo- 
t«ign  court  of  justice,  with  which  the  whole  kingdom  is  presumed  to  be 
aeqaainted  (supra,  p.  54S,  of  this  edition,  in  the  text),  the  subsequent  in- 
cambrancers  should  be  taken  to  be  apprised  of  it,  and  then,  if  they  are 
inclined  to  s«deem^  they  may  file  bills  accordingly*    Tlie  following  case 
hSk  within  the  spirit  of  this  proposition,  and  tends  to  shew  that  those  in- 
enmbraacers  only' are  necessary  parties  to  the  foreclosure,  of  whose  chaiges 
the  mortgaijee  has  notice. 

The  hill  in  the  case  alioded  to  was  filed  by  the  first  mortgagee  against  Court  ^wiSi 
the  mortgagor  and  the  second  mortgagee  for  a  foreclosure.     Both  the  not  adopt -a*  ^b* 
BKMrtgages  were  in  fee;  the  first  made  in  1792,  the  second  in  1795.    The  Nsra2nf2e,pra0- 
aaswer  of  the  mortgagor  stated  a  judgment  entered  up  against  htm  by  one  tieo  <if  7»Mkkif 
Jones,  in  Trinity  Term  1794,  and  that  there  was  no  other  incumbrance,  all  taounAron- 
Tbe  second  mortgagee  objected  at  the  hearing  that  the  judgment  ere-  cgm  ^mrMm, 
ditor  was  not  made  a  party,  but  the  Master  of  the  Rolls  inclined  against  tlie 
objection ;  stating  the  inconvenience  that  wouid  arise  fsom  the  necessity 
of  making  all  the  judgment  creditors  of  the  mortgagor  parties  to  a  bill  of 
foreclosore;  for  if  that  jnrere  requisite,  the  mortgagor  might  keep  off  ibe 
decree  by  confessing  a  great  number  of  judgments  to  bis  friends.    The 

Sunt  being  of  importance,  and  the  practice  insisted  on,  the  case  stood  over 
r  argoment.  On  a  fature  day  it  was  contended,  in  support  of  the  oh* 
jection,  that  a  judgment  creditor  iiaving  a  general,  though  not  a  specific, 
lien,  had  a  right  to  foreclose  as  a  mortgagee  ;  that  the  present  case  was 
not  a  question  of  strict  la,w,  but  of  convenience  on  both  sides-;  that  in  att 
bills  of  this  kind  there  was  an  interrogatory,  whether  there  were  any  and 

what  incumbrances,  and  if  the  answer  stated  any,  it  had  always  been  the  v 

practice  to  make  them  parties;  that  if  the  first -incumbrancer  brought  a 
bill  against  the  mortgagor  alone,  and  there  appeared  to  be  an  intervening 
incumbrancer,  the  court  would  not  proceed  against  the  noirtgagor  alone  ^ 
that  the  difficulty  in  the  present  instance  to  ue  first  mortgagee  was  no- 
ihing^  for  it  was  stated  on  the  records,  that  there  was  no  odier  inc«n»- 
brancer  than  the  one  mentioned ;  and  that  as  to  the  inconvenience  men- 
tioned by  the  court,  if  the  mortgagor  confessed  judgments  pendente  Ute^ 
they  would  be  good  for  nothing,  ford  Alvanley,  M.  R.  then  said,  that  he 
would  put  the  objection  he  had  stated  on  a  former  day  out  of  the  case* 
A  judgment  confessed  nfter  a  bill  filed  would  not  do;  the  judgment  ere-  Jndgmeniem- 
ditor  had  no  right  to  insist  on  the  equity  certainly.    The  mortgagor  bow-  J^ooednfter  MD^  ^ 

ever  adght  be  advised  to  confess  tvrenty  judgments  at  the  tune  of  making  creditor  no  m 

^  Bor^pH^  in  order  to  goard  against  faredosure^   Bat  an  inoonveni*  equUif  <•  U^  1 

fMTTy. 
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the  estate/ after  foreclosure^  for  a  farther  sum  of  money;  apd, 
in  the  case  of  Godfrey  v.  CAadwellf  it  was  held  (g),  that  t 

(e)  2  Vera.  601,  et  vide  Morret  v.  Westemef   sopra,  [306,  fif  this  edi- 
tion, text.  S.  C.  2  Freem.  14.— £d.] 


ence  had  strack  his  Lordship  on  the  other  side— to  whom  was  the  equity  of 
redemption  to  be  given  ?    if  to  the  miortgagor,  that  would  cot  out  the  in- 
'       tervening  incnmbrancer,  and  give  the  mortgagor  the  legal  estate  to  keep 
him  off  with.    That  was  a  difficulty  not  tonched  upon,  and  which  his  Lord' 
ship  could  not  get  over.    Certainly  the  common  practice  was  to  make  all 
the  incumbrancers  parties.    Unfess  cases  could  be  adduced,  Lord  Alvanley 
would  not  travel  into  the  question,  or  vary  what  seemed  to  have  been  the 
course  of  the  court  in  this  instiince,  where  there  was  bnt  one  tncumbrtacer 
whose  lien  appeared  by  the  answer.    His  Lordship  was  perfectly  satisfied 
that  the  general  course  and  practice  of  the  coprt  was  to  insist  upon  any 
one  having  a  right  to  redeem  being  made  a  party ;-  and  the  principal  reason 
was  the  gross  injustice  in  compelling  a  mortgagee  to  re-convey  lo  a  mort- 
gagor, when  it  appeared  by  his  ovm  answer  he  had  no  right  to  it. 
Bnt  those  no-        The  conclusion  of  Lord  ^Ivahley's  judgment  was  as  follows :— "  Where 
ticed  tn  answer  there  is  only  one  single  incumbrancer,  what  occasion  is  there  to  go  out  of 
m^  necessary      the  common  rule  ?    The  usual  and  common  pratlce,  almost  without  excep- 
jwrftes.  tion,  is  to  make  all  incumbrancers  parties.    If  I  lay  down  that  it  is  abio- 

Intely  necessair,  I  arm  a  man  with  a  shield  to  ward  off  a  foreclosure.    Bnt 

the  question  is,  whether  it  is  not  proper  In  this  case  I    I  think  it  would 

be  too  much  to  refuse  it,  where  there  is  no  affectation  of  delay  that  I  can 

see.    I  do  not  think  the  general  point  so  clear  as  to  determine  it  upon 

this  case ;  I  hope  the  court  is  not  bound  to  insist  upon  all  incumbrancers 

being  parties.    But  I  am  perfectly  satisfied  that  inr  this  case  it  is  by  much 

the  least  evil  to  order  the  cause  to  stand  over  till  this  single  incumbrancer 

^    is  made  a  party/'  which  was  accordingly  done.    Bp.  of  fVinchester  v. 

BeavoTf  3  Ves.  317. 

Ohservations  en      The  conclusion  from  this  case  is,  that  the  general  practice  here  spoken 

preeedktg  case,    of  by  Lord  Alvanley,  and  adopted  by  Mr.  Maddocks,  is  not  supported  bj 

any  direct  authority,  and  it  is  observable,  that  Lord  Alvanley  in  the  above 
case,  most  cautiously  refrained  from  stating  that  every  incumbrancer  not 
appearing  on  the  records  was  a  necessary  party  to  a  bill  of  foreclosure. 
The  case,  therefore,  rests  upon  principle,  and  it  is  scarcely  requisite  to 
remark,  that  of  those  incumbrancers  whose  liens  appear  by  the  answer,  the 
mortgagee  will  thereby  acquire  notice,  and  as  to  them  he  must  move  for 
time  to  amend  his  bill,  by  making  them  defendants  to  his  suit.  Et  vide 
Polk  V.  CUnton,  12  Yes.  58,  where  it  was  made  a  question  whether  ett 
incumbrances  were  necessary  parties  to  a  bill  of  foreclosure,  bnt  the  point 
wad  left  undecided.  See  also  antea,  p.  951,  of  (his  edition,  where  it  is 
laid  down  that  the  mortgagee  will  not  be  obliged  \q  account  for  rents  and 

grofits  received,  or  which  he  might  have  received  as  acainst  other  incuui- 
ranceas  unless  he  have  notice  of  their  claims,  which  would  involve  a 
singohir  anomaly,  if  it  be  law  that  he  is  to  make  them  parties  to  his  bill  of 
foreclosnre,  whether  he  have  notice  of  their  incumbrances  or  not 
Of  tfictfm-  Incumbrancers  b^ore  the  making  of  the  mortgage  will  of  course  have  the 

braneers  becom-  same  lien  against  the  estate  after  foreclosure  as  they  had  before ;  and  it 
ing  such  before  seems  clear,  that 'as  to  incumbrancers  becoming  such  after  the  biU  of  fore- 
ii^gage,  or  closure  has  been  filed,  tliey  will  be  bound  by  the  decree,  and  need  not  be 
^fter  filing  of  made  parties,  whether  the  mortgagee  have  notice  of  them  or  not,  for  an 
*^'  alienation  pending  a  suit  is  void,  or.  rather  voidable.    IVatker  v.  Ssuiiiwood^ 

Amb.  676.  GaskiU  v.  Durdin,  t  Ball  &  Bea.  167.  S.  C.  and  P.  542,  of  this 
edition,  tn  notiSy  and  Moore  v.  Macnamara,  1  Ball  &  Bea.  309.  If,  there- 
fore, after  a  bill  filed  by  the  first  mortgagee  to  foreclose,  the  mortgagor  con- 
fesses a  judgment,  executes  a  second  mortgage,  or  assigns  the  equity  of 
redemption,  the  plaintiff  mortgagee  need  not  make  the  creditor,  incum- 
brancer, or  assignee  parties,  for  they  will  be  bound  by  the  suit  \  and  a 
purchaser  who  took  an  objection  to  a  title,  that  two  mortgagees  (who  be- 
t  came  such  after  the  bill  filed)  were  made  no  parties  to  the  foreclosnre,  was 

condemned  with  costs.  See  Bp.  qf  fVinchester  v.  Faine,  11  Ves.  199.  S.  C. 
autca,  548,  of  this  edition,  n.  (U),  over-ruling  Crisp  v.  Heathf  7  Via.  Abr.  51. 
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second  mortgagee  might  redeem  the  first,  after  a  decree  ob-. 

Uined  by  him  to  foreclose,  although  the  first  mortgagee  had  no     [  1068  ] 

notice  of  the  second  mortgage  before  the  decree. 

But  the  first  mortgagee  shall  be  allowed  all  his  expences  out  Pint  mart- 

of  pocket.    Thus,  where  L.,  a  second  mortgagee  (A),  came  to  (^  $eamdy  a(- 

redeem  H.,  who  had  been  at  great  expences  in  law-suits  to  ^»^*'  ^andnot 

foreclose  the  mortgagor,  and  otherwise,  in  relation  to  the  estate,  coined  to  tax* 

the  court  ordered  that  his  costs  should  not  be  taxed,  as  in  an  ^  ^^*  ^'^^ 

(h)  Lmax  y.Hidtj  3  Vera.  ia5. 


pL  S,  to  tlie  contrmry.  See  alto  3  Yes.  315,  and  Garth  v.  Wvd,  t  Atk.  174, 
and  Meteatfe  v.  Pulvertqftf  2  Yes.  &  Bea.  207,  where  it  was  expressly 
acknowledged  by  tlie  Cour^  that  a  mdc^ent  confessed  after  a  bill  of  fore-  ' 
closure  will  be  ineffectual  against  the  plaintiff.  Sed  vide  what  is  said  by 
Lord  Eldon  in  Jkdy  v.  KeUyy  4  Dow.  P.  C.  435,  that  if  land  be  aliened 
pending  a  suit  in  equity  about  it,  though  this  wUI  not  prejudice  the  plain- 
tiff, the  alienee  ought  to  be  brought  before  the  Court.  But  his  Lordship 
added,  '<  if  there  are  vexations  ^eoatiotts  pending  a  suit,  the  Court  will 
reatrain  them,''  ib.  440. 

(D)  A  reference  was  made  to  this  place  from  a  former  page  (antea,  337, 
of  this  edition,  n.  (S)  for  the  modem  decisions  on  the  subject  of  costs.  Jt 
is  therefore  proposed  to  run  through  the  leading  authorities  on  that  head 
here,  thoofh  they  may  not  be  exactly  relevant  to  the  doctrine  under  con- 
aideration. 

In  the  1st  place  it  nny  be  observed,  that  a  mortgagee  will  be  allowed  Mortgagee  aU 
the  costs  of  procuring  letters  of  administration  to  an  incumbrancer,  whom   Uttoed  cotts  of 
the  will  of  the  mortgagor  has  made  a  necessary  party  to  the  bill  of  fore-  odndnittration 
closure.    Thns  in  Hunt  v.  Fownetj  9  Yes.  70.  a  bill  of  foreclosure  bad  been  *o  an  aundtoMM 
filed  by  a  mortgagee  in  fee  against  a  devisee  for   life  and  a  devisee  in  midfr   aiorl- 
remainder  under  the  will  of  the  mortgagor,  the  heir  at  law,  and  an  annuitant  gago^ewiUj  to 
of  20Z.  under  the  will.    In  1779,  the  usual  decree  at«t  was  made;  and  in   whom  arreare 
1787  the  decree  was  made  absolute  against  the  devisee  for  life  4)nly.  >  The   w^e  due* 
mortgagee  bad  been  in  possession  from  1775.    In  179t2,  the  devisees  of  the 
mortgagor  conveyed  to  other  persons;  and  bills  of  revivor  and  supplement 
were  filed.    The  annuitant  being  dead,  an  administration  to  her,  as  a 
necessary  party,  the  annuity  being  in  arrear  at  her  death,  was  procured  by 
the  son  and  heir  of  the  mortgagee  to  a 'person  of  his  nomination ;  and  updn 
the  master's  refusal,  uuder  the  decree  upon  the  supplemental  bill,  to  allo^ 
the  costs  of  that  administration,  a  petition  was  presented  by  the  heir  of  the 
mortgagee  and  allowed.    The  Master  of  the  Rolls  observuijg,  that  the  ex- 
pense was  absolntely  necessary,  and  the  demand,  if  there  was  no  practice 
against  it,  seemed  reasonable ;  the  original  mortgagor  having,  by  parcelling 
out  the  equity  of  redemption,  occasioned  the  necessity  of  it.  9  Yes.  71. 

f  d.  We  have  seen,  that  if  a  mortgagee  settles  his  estate  on  a  variety  of  Mortgagor 
trusts,  the  costs  of  making  all  the  persons  claiming  under  the  settlement^   n^ut  pay  eoete 
parties,  as  well  eestuis  que  trust  as  trustees,  must  be  borne  by  the  mortgagor,   qfpartiee,  made 
antea,  402,  of  this  edition. ^n.  (K).    The  costs  also  of  tracing  tlie  mort-   neceesary  hy 
gagee's  representative,  wfiuse  concurrence  is  requisite  in  a  reconveyance  Um^  aete  of 
of  the  estate  on  a  bill  of  redemption,  must  be  borne  by  the  mortgagor,  mortgagee. 
Smitk  V.  BUknellf  S  Yes.  &  Bea.  51.  n.    But  it  has  been  inferred  from  the 
case  of  Skipp  v.  fVyatt^  1  Cox.  353,  et  infra,  that  the  mortgagor  will  2ot  be 
luible  to  pay  the  costs  of  ceetuis  que  truet  under  the  mortgagee's  settlement 
where  their  claims  are  adverse  to  each  other,    1  Jac.  &  Walk.  it66f  n.  (a), 
that  is,  it  is  presumed,  the  costs  of  settling  those  claims. 

3d.  .In  conveyances  by  expectant  heirs,  which  have  been  set  aside  on  the  PureJuuere  ef 

Sound  of  inadequate  considerations,  or  undue  advantage,  the  purchaaen  expeelaut  kei 
ive  nevertheless  been  considered  as  mortgagees,  and  held  entitled  to  costs.  aUawed  eoete* 
See  Twieleton  v.  Griffith^  1  P.  Wms.  310.    Gwynne  v.  Heaton,  1  Bro.  C.  C.  1.  ^ 

Spencer  v.  Ckaeef  9  Mod.  99.  Peacock  v.  Ewuu^  16  Yes.  512.  Gowland  y. 
De  liarui,  17  ib.  SO.  and  Bowes  v.  Heaps,  3  Yes.  lie  Bea.  1 17.  But  Lord  Hard- 
fvicke  in  one  case  under  Bimilar  eircomstances,  refused  to  give  costs  {Lavley 
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tdveree  suit^  but  that  he  should  be  allowed  aU  his  costs  and 
ei^encesy  as  was  done  io  the  case  of  a  8(dicitor>  who  laid  out 


So  of  elegit 
erediibr. 


Mortgagor  K- 
4gble  to  eostSy 
though  A<  pay 
money  into 
oowt. 


CoH  ^f  eject" 
tnentf  not  al- 
lowed  if  no  no- 
tice taken  there' 


Dietinettons  on 
eotts  at  to  lu' 
uaiic$  mdm' 
font  mort" 
gageee. 


Sale  directed 
woithconeent  qf 
oeeond  and  third 


V.  HoopeTy  S  Atk.  278) ;  and  in  another,*  gave  costs  against  the  ptevdo- 
parchaBer.    Bamardieton  t.  Ungood,  t  Atk.  13^. 

4th.  In  Oweny.  GriJfUhOy  Affili«520,  a  decree  at  the  Rolls  directing;  a 
creditor  in  possession  under  an  elegit  (who  had  been  reported  over-paid) 
to  pay  costs,  was  reversed.  It  does  not  appear,  howevei'  from  the  report, 
that  he  ultimately  obtained  his  costs.  .  . 

5th.  .Where  a  party  purchased  premises,  charged  as  a  collateral  security 
for  an  outstanding  bond,  and  there  being  several  claimants,  he  paid  only 
part  of  the  purchase-money,  and  executed  a  mortgage  for  the  residue  to 
the  amount  of  such  charge,  and  afterwards  filed  a  bill  as  mortgagor  against 
the  obligees  and  the  trustees  (his  vendors)  to  have  the  premises  reconvened 
to  him,  and  a  declaration  of  the  court  as  to  the  parties  entitled  to  receive 
the  mortgage  money;  the  court  held,  that  it  could,  in  effect,  only  be  con- 
sidered as  a  bill  by  a  mortgagor  to  redeem,  and  that  he  must  pay  the  costs, 
although  he  had  paid  the  money  into  court.  Drew  v.  Hamum  and  others, 
5  Pri.  319.  S.  C.  antea,  40f,  of  this  edition,  n.  (R). 

6th.  It  may  be  inferred  from  the  case  of  Corder  t.  Morgan^  cited  antea, 
p.  19,  of  this  edition,  that  where  a  mortgagee  has  absolute  powers  of  sale, 
if  the  purchaser  shall  refuse  to  complete  his  contract  by  reason  of  the 
mortgagor  not  concurring  in  it,  and  a  bill  be  filed  against  him  by  the 
mortgagee  for  specific  performance,  it  will  be  decreed  against  him  with 
costs. 

7th.  On  a  bill  of  foreclosure,  the  master  will  in  general  be  directed  to 
take  into  the  account  the  costs  incurred  by  the  mortgagee  in  proceedings 
at  law  in  ejectment,  and  such  costs  will  be  allowed.  See  infra,  i  lOS* 
But  if  no  mention  be  made  of  any  actions  at  law  in  the  bill  or  prayer,  an 
account  of  the  costs  at  law  will  not  be  ordered.  Thus,  on  a  motion  under 
the  statute  7  Geo.  2.  c.  20,  for  a  reference  to  the  Master  on  a  bill  of  fore- 
closure, the  Vice  Chancellor  said,  that  as  no  mention  of  any  actions  at  law, 
or  costs  incurred  was  made  in  the  bill,  he  could  not  order  the  Master  to 
take  such  costs  into  the  account.  But  his  Honour  would  allow  the  plaintiff 
to  amend  his  bill  in  that  respect,  and  permitted  the  motion  to  stand  oier 
until  the  bill  was  amended.    MiUard  v.  Magor,  3  Madd.  Rep.  433. 

8th.  It  has  recently  been  decided,  that  the  costs  of  the  committee  of  m 
lunatic  mortgagee  which  may  be  incurred  in  enabling  him  to  reconvey  to 
the  mortgagor,  under  the  statute  4  Geo.  2.  c.  10,  (including  the  costs  of  the 
reference,}  are  to  be  paid  out  of  the  lunatic's  estate,  whether  the  application 
be  made  by  the  mo^-tgagor  or  by  the  committee,  which  latter  is  the  most 
usaal  course.    RichardoyEx  parte,  1  Jac.  &  Walk.  264;   see  also  S.  L. 
Bridges,  Ex  parte,  Coop.  Rep.  290.    But  we  have  seen  (antea,  20r,  of  this 
edition,  in  notis^)  that  an  infant  trustee  or  mortgagee  within  the  statute  of 
Anne,  will  be  allowed  all  reasonable  costs  incurred  in  executing  the  con- 
veyance.   The  following  are  Lord  Eldon*s  sentiments  on  this  subject  :*- 
Wiiere  the  costs  of  a  trustee  are  directed  to  be  taxed,  that  means  as  be* 
tween  party  and  party ;  not  in  the  larger  way.    But,  where  a  trustee  in  the 
fair  execution  of  his  trusts  lias  expended  money  by  reasonably  and  properly 
taking  opinions,  and  procuring  directions  that  are  necessary  for  the  due 
execution  of  his  trust,  he  is  entitled  not  only  to  his  costs  but  also  to  his 
charges  and  expences  under  the  head  of  just  allowances.    Some  of  the 
Masters  think,  that  as  the^e  charges  cannot  come  under  the  head  of  costs, 
they  cannot  be  given  under  just  allowances.    With  regard  to  an  infant  this 
requires  great  consideration ;  for,  as  the' infant  himself  cannot  incur  charges 
and  expences,  and  if  the  costs  cannot  be  claimed  under  just  allowances, 
and  the  next  friend  is  to  be  at  the  whole  expence,  persons  will  deUberate 
before  they  accept  that  office.  .  Feame  v.  Yomng,  10  Yes.  t84.    In  the  sub- 
sequent case  of  Cant,  Ex  parte,  ib.  554,  the  same  noble  Lord,  in  ordering 
an  infant  mortgagee  to  convey,  intimated  his  wish,  that  the  Master  should 
look  into  the  bill  with  an  anxiety  to  disallow  every  thing  that  was  not  ne- 
cessary ;  for  instance,  a  brief  to  connsel^to  consent  for  an  in^t ;  to  which 
BO  attention  could  be  paid. 

9th.  Under  a  bill  by  tiie  first  mortgagee,  a  sale  having  been  directed 
with  the  consent  of  the  second  and  third  mortgagees,  and  the  produce  not 
being  siActent  to  pay  them  ally  a  qnestion  was  made;  whether  the  costt 
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ind  disbursed  money  for  his  client;  and  farther^  that  the  profits 
of  the  estate  in  question  should  be  applied^  in  the  first  plaice^ 


should  be  paid  in  the  first  place.    The  Lord  Chancellor  said,  the  costs  mortgageei, 
mnst  be  paid  in  the  first  instance,  for  that  in  the  case  of  a  decree  nnder  a  costs*  to  b€  paid 
hill  by  creditors  for  a  sale,  the  mortgagees  were  nntouched  by  the  decree,  Jir$t, 
bnt  if  they  came  in,  and  consented  to  a  sale  they  were  bonnd.    The  first 
mort^gee  might  liave  foreclosed ;  and  the  third  mortgagee  conld  have 
prevented  the  effect  of  that  by  redemption  only.    The  costs  were  accord- 
ingly ordered  to  be  taxed  in  the  fint  instance.    Ktntbel  v.  Senrftony  13  Yes* 
370. 

10th.  The  costs  to  which  a  mortgagee  is  entitled  are  not  taxed  costs,  bnt  Martgofee  m- 
snch  as  are  allowed  between  attorney  and  client ;  and  it  should  appear  from  titled  to  fuU^ 
the  case  of  Uctmsden  ▼.  Lemgley,  S  vem.  596,  S.  C.  antea,  p.  10S7,  of  this  not  taxed  eoit$» 
editiont  that  if  at  law  the^mortgagee  has  been  decreed  taxed  costs  only, 
a  conrt  of  equity  will  help  him  to  his  full  costs.    But 

nth.  Though  a  mortpgee  is  primA  facie  entitled  to  full  costs,  he  may  be  Bnt  he  may  be 
deprived  of  them  by  Im  own  potitive  misconduct.    Lqflua  v.  Sw^,  2  Sch.  deprived  fjf 
&  Lef.  657.    It  is  true,  that  the  owner  coming  to  deliver  the  estate  from   tkem  by  oppree^ 
that  incumbrance  he  himself  placed  upon  it,  the  person  having  the  pledge  non  and  delay* 
is  not  to  be  put  to  expence  with  regard  to  that ;  and  so  long  as  he  acts  rea- 
sonably as  mortgagee,  to  that  extent  he  ought  to  be,  and  indeed  will  be, 
indemnified.    But  that  principle  does  not  go  to  a  case  where  a  mortgagee,        ' 
through  his  imprpper  conduct,  occasions  a  great  deal  of  delay  and  expen- 
sive litigation.    If  therefore  a  mortgagee  onerates  the  pledge  with  costs 
incorred  by  an  unjust  defence,  ^e  will  be  ordered  to  pay  the  'same.   This 
'was    in  effect  decided  by  Lord  Keeper  Littleton,   iq  Bacon  v.  Bacon ^ 
(Toth.  231.  133,  edit  1820,)  afterwards  more  explicitly  by  Lord  Hard* 
wicke,  in    Mocatto  v.  Mwrgaitroyd,   1  P.  Wms.  395,  and  finally  by  Lord 
£ldon,  in  DetHHn  v.  GaU^  7  Ves.  583,  in  which  case  the  latter  learned 
Judge  said  it  was  a  very  clear  moral  proposition,  that  the  mortgagee  ought 
to  pay  all  costs  his  unnecessary  and  oppressive  dealings  had  occasioned. 

In  DetUUn  v.  Gok,  ubt  supra,  the  mortgagor's  solicitor  had  taken  a  rnort-  SoUeiior  teHang 
gojgft  from  his  client  for  the  amount  of  iiis  bill  without  any  settlement  of  mortgage  from 
the  accounts  between  them.    An  enquiry  having  been  directed  as  to  what  client  decreed 
inras  doe  to  the  defendant  (the  solicitor)  upon  his  securities  and  otherwise,  wUkant  etatO" 
great  delay  and  expensive  litigation  was  occasioned  by  his  conduct  before  ment  to  pay  ^ 

any  account  conld  be  proctir^  from  him ;  and,  finally,  his  demand  was  re-    costs.  , 

duced  to  more  than  one-sixth  of  the  amount  originally  stated.  The  plaintiff 
(who  was  the^mortgagor)  pressed  for  a  general  account  against  him,  with  rests, 
and  also  for  costs.  For  tlie  defendant  it  was  insixted,  that  there  was  no  in- 
stance of  making  a  mortgagee  pay  costs.  But  the  Lord  Chancellor  said,  that 
was  not  of  necessity ;  and  the  principle,  though  generally  true,  did  not  apply 
to  such  a  case  as  this,  where  the  expence  of  the  suit  was  not  incurred  by  the 
mortgagor  in  attempting  to  deliver  his  estate  from  a  demand  admitted  to  be 
just ;  on  the  contrary,  the  great  expence  of  the  suit  was  incurred  in  a 
soccessfol  endeavour  of  the  mortgagor  to  prove,  what  he  Iwd  established, 
that  the  defendant  charged  him  with  a  great  deal  more  than  he  ought  t  and, 
the  court  havii^  taken  off  upwards  of  one-sixth  of  his  bill,  3iere  was 
no  doobt  his  Lordship  was  acting  equitably,  (follofring  the  principle  of  the 
legislature,)  by  saying,  that  as  to  so  much  of  the  suit  as  related  to  that  biU 
tlie  mortgagee  should  pay  the  costs.  He  was  nnder  an  obligation  to  bring 
into  the  Master's  Office' clear  accounts  capable  of  being  clearly  vouched, 
for  he  was  not  a  mere  mortgagee,  but  become  so  in  conseouence  of  his 
transactions  as  agent.  Was  he  then  to  charge  the  estate  with  all  the  ex- 
pence  attending  a  useless  and  unnecessary  litigation  in  the  Master's'  office? 
Certainly  not  ■,  but  it  was  a  very  different  consideration,  whether,  being  a 
mortgagee,  he  was  to  pay  the  costs  of  the  mortgagor :  if  any,  it  was  to  be 
considered,  what  costs  ;  for  the  suit  went  to  odier  accoimts  with  other  in- 
cumbrancers, and  to  points,  as  to  which  to  a  certain  extent  he  must  haver 
bad  costs.  Lord  Eldon  tiien  stated  the  general  principles  above  mentioned, 
and  declared,  that  it  would  be  a  disgrace  to  the  court  to  allow  the  defend- 
ant his  costs  farther  down  than  to  the  tune  of  his  answer ;  7  Ves.  586. 

In  a  sabseque^l  case  (Trecothick  ats.  ,2  Ves.  &  Bea.  181 ,)  it  was  Settled  thai 

Insisted,  that  there  was  no  instance  of  refoaiDg  a  mortgagee  his  coeti  t  the  mortgagee  way 
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to  pay  and  satigfy  what  wn  due  for  sacb  cosUi  charges,  and 
disbursements)  before  it  was  applied  to  sink  the  principal; 


be  decreed   to   general  rale  which  depended  on  a  principle  of  public  policy,  with  the  yiew 
pay  €o$te»  of  encouraging  loanB  on  mortgage,  requiring  the  mortgagor  always  to  be 

ready  with  a  lender.    The  I^d  ClnaicellM',  howerer,  said,  tliere  wera 

exceptions  to  ^this  rale,  as  in  DetiUm  v.  Ctuie,  ubi  sapra,  where  he  himself 

had  refused  a  mortgagee  costs.    In  a  case  before  Lord  Thnrlow  {SkMUle" 

wmrth  T.  Lvwtker^  mentioned  also,  7  Ves.  986),  Lord  Lonsdale  bad  filed  a 

bill  of  foredosvre,  meaning,  not  that  the  estate  shovld  be  redeemed,  bat 

to  Inflict  a  Chancery  soit  on  the  defendant,  wha  moved  for  a  reference  to 

the  Master  to  enquire  what  was  due  ;  having  found  the  means  of  payment, 

#K  plaintiif  nweo  to  dismiss  his  bDI.    After  that  conduct.  Lord  Thnrlow 

thought  tbe  mortgagee  eniitlnd  to  costs  :  but  Lord  Eldon,  in  the  above  case 

^  of  ThsfofAcdle,  ats.  y  said,  that  he  would  have  refused  costs  in  sach  a 

case ;  as  admitting  -the  p<^iey  that  had  been  mentioned,  of  holding  the 

mor^agor  to  a  tender,  yet  if  the  conduct  of  the  mortgagee  shewed,  ttat 

though  repeated  tenders  should  be  made  he  would  not  act  upon  them,  the 

doctrine  of  law  should  be  applied  to  that  case.    S  Ves.  &  Bea.  181. 

Mortgugte  dig-      ^^  ^  mortgagee  resuts  redemption  merely  for  the  sake  of  opposing  the 

alioJ^dcotti      ncrtgagor,  when  a  clear  equity  to  redeem  can  be  proved  against  hira;^ 

where  he  retieit  ^^  ^^  contend,  that  the  deed  represented  to  be  a  mortgage,  was  an  ab* 

redempiian  aolute  conveyance,  when,  in  fact,  it  is  accompanied  with  a  defeasance  in  a 

wUhnU  ground    s^Pf^'s^  ^^^^ ;  or  if  he  object  to  being  redeemed  on  the  ground  of  l^ogth 

•r  vnrnies      *  of  time,  when  twelve  years  only  have  elapsed  since  his  entry  into  poseeasioii, 

wnmgremedv,    especially  if  the  person  entitled  to  the  equity  of  redemption  labour  under  a 

disability  all  that  time  ;— rhe  will  be  decreed  to  pay  the  expences  which  this 
resistance  against  his  own  knowledge  ma^  have  engendered,  Baker  v.  Iftatf, 
iVes.  461.  So,  in  Bronightm  v.  Davie  ^1  Pn.  S24^  the  court  of  Exchequer  gave 
costs  for  the  crown  a^nst  an  eauitable  mort^gee,  who  stood  on  a  point 
which  he  coaid  not  sustain.  Ana  in  a  late  case,  where  a  mortgagee  resisted 
*  the  mortgagor's  right  to  redeem,  on  the  ground  of  a  decree  of  roreclosure, 

which  decree  the  mortgagee  had  coUustvely  obtained,  he  was  decreed  to 
pay  so  much  of  the  costs  as  were  incurred  1^  his  controverting  the  right  to 
redeem,  and  for  all  the  evidence  rendered  necessary  by  that  resistance. 
Beyond  that,  however,  the  court  said,  he  was  not  bound  to  pay ;  and  it  was 
decreed  that  he  should  receive  his  costs  as  to  so  much  of  the  suit  as  was 
necessary  for  the  redemption,  Harvef  v.  Tebbmt^  1  Jac.  &  Walk.  f02,  S.  C. 
antoa,  979,  note  (Q).  Where  a  mortgagee  filed  a  bill  against  the  morl- 
^gor,  to  make  him  account  as  bailin,  and,  upon  an  issue  at  law,  it  was 
totmd  that  the  plaint ifi' was  a  mortgagee ;  upon  which  he  amended  his  bill, 
or  rather  converted  it  into  a  bill  df  foreclosure  ;  be  was  decreed  forthwith 
to  pay  Uie  costs  of  the  issue,  the  costs  of  the  present  application,  and  all 
other  costs  which  the  defendant  had  sustained  beyond  what  he  woald  Imve 
been  put  to  if  the  bill  had  been  originally  a  bill  of  foreclosure.  SrnHh  v. 
'  Smith,  Coop.  Ch.  €a.  141.  Belt's  Snpp.  iVes.  sen.  88.    The  questioa  as  to 

what  costs  a  mortgagee  shall  receive  who  has  created  the  necessity  of  a 
suit,  arose  also  in  Quarrel  \>Beclrford,  1  Madd.  Rep.  286;  but  the  case 
went  off  on  another  ground. 
Sed  ewira  if  ^^  should,  however,  be  remembered,  that  if  a  mortgagee  insist  opon  a 
case  be  dimbt'  point  which  is  doubtful,  it  will  not  deprive  him  of  his  costs.  Perry  v.  Barker^ 
/«/  or  issue  ^^  ^^**  ^^  >  ^^^  cq%U  do  not  follow  the  event  of  the  suit,  where  a  fair  qncs- 
direeied.  ■  ^^^  i^  raised,  Staiues  v.  MarriSy  iVes.  Sc  Bea.  8.    And  if  his  objection  be 

of  sufficient  weight  to  induce  the  court  to  direct  an  issue,  it  will  not  be  vin- 
dictive and  vexatious,  though  it  be  expensive,  and  he  will  be  allowed  Us 
costs ;  as  where,  on  a  bill  to  redeem,  the  mortgagee  insisted  that  the  heir  at 
law  of  the  mortgagor,  who  was  represented  to  )>e  deceased,  was  one  W.  B., 
and  that  he  was  not  proved  to  be  dead ;  whereupon  it  was  referred  to  a 
Master  to  ascertain  the  fact,  and  he  reported  that  W.  B.  was  dead,  and 
he  coathined  ef  the  same  opinion  after  reviewing  his  report ;  after  wbidi 
an  issue  was  directed,  and  tried  at  the  York  Assices,  ami  the  jury  found 
that  W.  B.  was  dead ;  it  was  held  by  the  Vice  Chancellor  that  the  mortgagee 
was  not  liable  to  pay  the  costs  of  tiie  issae,  nor  could  he  be  charged  with 
vexation,  when  the  court  thought  there  was  so  much  weight  in  his  objec* 
tion  as  to  direct  an  L^snc.  The  exception  was  consequently  over-ruled, 
but  without  coftts.    H'iison  v.  Metca^,  3  Madd.  Kep.  46. 
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for  Aat  it  was  not  reasonable  he  should  wait  for  it,  and  be 
allowed  it  only  on  the  foot  of  the  account  (as  had  been  usually 
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In  tbe  above  case  of  DetiUin  y.  Gale,  Lord  Eldon  enquired  whether  a   Morigaget 
Mortgagee  coold  te  eomp^ed  to  pay  the  costt  on  the  other  side,  as  well  as  nutdg  (a  fN^ 
his  own.    An  affirmative  answer  appears  to  have  been  given  to  tliis  question  cotU. 
in  Tbylerr.  Bilker,  1  Dan.  Rep.  82.  S,  C.  5  Pri.  311.  antea,  p.  574,  of  this 
eUitioDy  n.  (P).    In  that  ease  it  will  be  recellected,  that  a  purchaser  of  the 
equity  of  redemption,  having  constructive  notice  of  a  mesne  incumbrance 
«t  the  time  of  his  purchase,  aftf  rwards  procured  the  legal  estate  from  the 
first  mortgagee  for  the  purpose  of  defeating  the  security  of  tbe  mesne  in* 
cumbrancer,  and  strengtbeuios  his  own  title.    But  it  was  held,  that  the 
psTcfaaser  stood  hi  the  place  or  tbe  first  mortgagee,  and,  as  sudi,  was  re- 
deemable by  the  second  iucnmbraneer,  who  had  an  equitable  mortgage. 
In  making  this  decree,  the  court  directed  the  first  mortgagee  and  pur- 
chaser to  pay  the  costs  of  the  second  mortgagee,  for  that  he  acted  in  an 
extremely  didionest  way ;  knowing  of  the  plaintiflrs  mcombrance,  he  dealt 
with  the  mortgagor  behind  his  b^ck;  be  said,  *'*  I  know  the  plaintiff  has 
this  charge,  but  will  oust  him  of  his  right."    The  court  would  not  aUow 
anch  a  mortgagee  to  have  his  costs,  esperiatty  as  they  were  not  costs  imposed 
by  any  contract  between  the  parties,    i  Dan.  Rep.  82.  This  case  Sir  T.  Pla- 
nser,  M.  R .  said,  afforded  clear  anthoritv,  that  If  the  conduct  of  the  mortgagee 
required  it,  he  will  not  only  be  precluded  from  receiving  his  own  costs,  but 
will  be  made  to  pay  thoee  of  the  other  party.    In  Skipp  v.  fVyait^  1  Cox, 
^dSf  the  plaiBtiff  was  deviaee  of  a  mortgagee,  who  devised  to  him  the  mort- 
fftgt^  premises,  and  tlie  monev  due  thereon.     Tbe  bill  was  against  tiK  heir, 
and  executor  of  the  mortgagor  ror  a  foreclosure,  and  the  heir  of  the  mortgagee 
was  also  made  a  defendant  to  have  the  will  established  a^dnst  him.    His 
Honour  directed  an  account  of  the  phiintiff's  principal,  interest^  and  costs ; 
bmt  as  to  the  costs  of  tbe  heir  of  toe  mortgagee,  the  Master  of  the  RoUa 
thought  the  estate  ought  not  to  be  barthen^  with  them,-  the  heir  being 
SMide  a  party  by  reason  of  the  act  of  tbe  mortgagee  in  the  diisposition  of  his 
property  ;  and  tbe  plaintiff  musttherefore  pay  the  heir  his  costs,  and  he  ^  -  i 

vill  not  be  entitled  to  have  them  over  from  the  estate.  In  tbe  previoof 
case  of  B«rriit/ord  v.  MUlumrd,  (Barnard.  C.  C.  102.  &  C.  aotea,  p.  438,  of  tlus 
edition,  in  the  text,)  where  the  mortgagee,  had  voluntarily  concealed  his 
mortgage  for  the  purpose  of  advancing  the  mortgagor's  son  in  marriage,  he 
was  postponed  to  the  issue  of  the  marriage,  who  took  under  a  settlement 
niade  on  that  occasion ;  and  an  ii^innction  to  stay  the  mortgagee's  proceed- 
ings at  law  was  made  perpetual,  and  he  was  kkewise  ordered  to  pay  the 
coats  both  in  law  and  equity,  and  the  costs  of  an  assignment  also,  which  was 
lUrected  to  be  made  by  him  to  the  trustees  of  the  settlement.  See  S  Atk. 
49.  In  Mdronof  v.  0*Dea^  a  defendant  by  hU  fraudulent  conduct,  though  con- 
•idered  as  a  mortgagee  in  possession,  was  also  deprived  of  his  costs ;  Lord 
Manners  observing,  that  the  agreement  in  1797,  was,  on  the  face  of  it,  a 
frand ;  which,  in  Us  nsind,  was  quite  sufficient  to  deprive  the  defendant,  as 
■lortgagee,  of  his  costs,  l  Ball  6c  Bea.  l^ei. 

It  is  further  observable,  that  if  a  mortgagor,  on  a  bill  to  redeem,  suffer  a   Too  late  for 
derree  to  pass,  whereby  tbe  matter  is  referred  to  a  Master  to  take  an  ac-   mortgagor  to 
cowit  of  wbat  is  due  for  principal  and  inlerofit  in  the  usual  manner,  in-  oloect,  after  de» 
clading  costs,  it  will  be  too  late  for  him  to  object  afterwards  to  tbe  mort-   cret  to  account, 
9»gee's  reoriving'his  costs,  on  the  ground  that  the  suit  was  rendered  neces- 
sary by  bis  unconscionable  conduct,  though  the  report  nmy  have  found  the 
mortgagee  to  have  been  overpaid  in  the  teeth  of  a  declaration  that  a  con- 
•tderable  sum  was,  at  the  time  of  filing  the  bill,  due  to  him.  Gilbert  v.  Gold- 
iar*  <  Aiistr.  448. 

Where  the  Master's  report,  under  a  decree  on  a  bill  of  foreclosure  by   Mortgage  deed 
tbe  widow  and  devisee  of  a  mortgagee  against  a  purchaser  from  tlie  mort-  lost,  re-convey- 
gagor,  stated,  that  the  mortgage-deed  was  not  to  be  found,  tbe  Master  of  once  directed, 
the  Rolls  said,  there  ought  to  be  a  reconveyance  certainly  ;  and  the  plaintiff  wUh  wdemnitif 
(the  mortgagee). ought  to  pay  the  costs,  the  suit  being  occasioned  by  the  and  costs. 
loss  of  .the  deed :   as  to  an  indemnity  against  an  assigtiment  of  the  mort- 
gage, the  risk  was  very  slight,  but  some  security  was  necessary  to  be  taken ; 
iipon.whic*b  it  was  arranged,  that  tiie  form  of  tbcsecurity  should  be  settled 
by  agreement.  19  Ves.  386.  S.  C.  3  Vcs.  Jk  Bea.  51.  This  case  may  be  coa- 
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done)  whereby  he  might  lose  the  interest  thereof,  for  ten  or 

more  years  together. 

[  1069  1        And  a  decree  to  foreclosei  though  made  absolute,  signed  and 

SogmtU^^eZ  inroU^j  is  no  plea  to  a  suit  to  redeem^  if  surreptitiously  pro- 

vMe/or  frnud^  cuted  (i).    Thus,  where  a  plaintiff  brought  a  bill  to  redeem, 

iuSiHrJSS^  setting  forth,  that  his  late  fiither  being  seised  in  fee  of  lands 

in  P.  of  50/.  per  annum,  made  a  mortgage  thereof  to  L  S.,  sod 
that  the  defendant  desired  the  plaintiff's  fiither  would  consent 
that  this  mortgage  should  be  assigned  to  the  defendant,  who 
would  help  the  plaintiff's  father  to  a  place,  and  be  willing  to 
take  his  interest  out  of  the  profits  of  the  place ;  that  thereupon 

this  mortgage  was,  by  the  plaintiff's  father's  consent,  assigned  to 

>  • 

(t)  Uoyd  ▼.  Mmudt^  t  P.  Wins.  74.  [See  tiro  cases  of  tnad,  aoteii 
976  aod  978y  of  this  editioD,  n.  (Q).— £d.] 


rideTed  as  over-roling  ttiat  of  LoMgford  ▼.  C<nmtv  i^Salop,  Toth.  219,  wbeit 

it  was  held,  that  the  mortgagee  might  keep  the  mortgage-deed  after  pty- 

meDt  of  tiM  money.    It  may  here  be  noticed,  that  where  a  vendor  hid 

lost  the  title-deeds  of  his  estate,  the  pnrchaser  was  held  entitied  ts  u 

adeqnate  ntU  secarity.     IVaiker  ▼.  BameSf  S  Madd.  247.  et  vide  antea,  9S4| 

•f  this  edition,  n.  (R). 

Mmigtifie  $eU      FinaUy,  it  is  observable,  that  in  JBmrles  ▼.  Perring^  a  Brod.  &  Biof. 

Ung  fmder  gt»  457^  whera  the  mortgagee  applied  to  the  commissioners  of  a  bankmpt  nort- 

iiersi  wdir  in  cagor,  at  a  general  meeting  for  a  sale  of  the  mortgaged  premises  onderLord 

hattkruptcff^         Loaghboroiigfa*s  order,  8th  March,  1794,  and  the  sale  was  directed  acoord* 

mmti  jNw  es>     ingiy  •  at  which  sale  the  mortgagee  became  the  pnrchaser,  the  covrt  of 

ptBUt  rfmlt.      Common  Pleas  was.  clearly  of  opinion,  that  the  mortgagee  was  boaid  to 

pay  the  eznences  of  the  sale.  Including  advertisements  and  the  solieitor'f 
charges  nnaer  the  commission,  he  havi^  attended  the  sale,  prepared  tke 
conveyance,  and  procured  its  execution.  Bnrrongh,  J.  observing,  tbsttbt 
vale  was  for  the  benefit  of  the  defendant  [the  mortgagee]  as  it  enabled  bin, 
if  the  estate  turned  out  to  be  insufficient  to  pay  the  mortgage-money,  t» 
prove  the  difference  under  the  commission ;  that  this  mode  of  proceeding 
was  more  expeditious  and  beneficial  than  foreclosure,  and  that,  at  aU  eveDli, 
the  defendant,  having  adopted  it^  was  bound  to  take  it  with  all  itrioddenu. 
It  was  then  insisted,  that  the  defendant  was  not  liable  to  pay  the  fees  of  tiie 
commissioners,  amonnting  to  f  (M.  As  it  did  not  "appear  that  the  oeetiif 
was  held  at  the  defendant's  request,  or  for  his  business  especially,  Park  snd 
Bnrrough,  Justices,  (who  said  they  had  been  commissioners  of  bankrupt  for 
many  years,)  declared  they  entertained  no  doubt  that  the  defendant  was, 
'  under  the  finding  of  the  jury,  (which  precluded  the  court  from  entering  iott 

the  quantum,)  liable  to  reimburse  the  plaintiff  these  charges  also,  as  eveiy 
meeting  of  the  commissioners,  in  which  the  accounts  of  an  indi?idttal  are 
examined  for  his  own  benefit,  constituted  a  special  meeting  as  to  that  indi- 
vidnal,  although  other  business  might  be  transacted  the  same  day.  Bat 
Dallas,  C.  J.  and  Richardson,  J.  expressing  a  widi  that  the  fact  should  be 
ascertained,  whether  the  meetine  in  question  was  or  was  not  at  the  express 
instance  of  the  defendant,  and  for  his  special  business ;  the  plainoff,  is 
order  to  end  the  cavse,  consented  to  abandon  any  dmrge  for  fees  to  the 
commissioners  beyond  what  they  would  have  been  entitled  to  on  a  genenl 
sneeting,  and  a  verdict  was  entered  accordingly.    2  Brod.  de  Bing.  4^50. 

The  subject  of  this  note  has  been  previously  hinted  at  in  various  psgei. 
See  antea,  187.  ^1^.  977. 993  of  this  edition,  and  antea,  1057,  where  a  mort- 
gagee was  denied  the  costs  which  a  mortgagor  occasioned  by  a  cnM 
bill  in  the  cause.  As  to  costs  on  equitable  mortgages  and  in  bankraptcj, 
8eech.xxiu.  postca,  and  PtZftti^on  v.  IFignfl/l,  2  Mad.  Rep.  240,  where 
A.  filed  a  bill  of  redemption  wi&out  title,  and  then  pnrchsised  a  ricbt  to 
redeem,  but  his  biU  was  dismissed  with  fall  costs.  9.  P.  TvMm  v.  l/fMridTf 
Coop.  45. 
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the  defendant^  who  never  helped  the  plaintiff's  fiithef  to  any 
place ;  bat  instead  thereof^  the  defendant,  the  next  term  after 
ibe  mor^^e  was  forfeited,  brought  an  ejectment  against  the 
plaintiff's  father,  and  turned  him  Out  of  possession;  and  the 
fenn  next  following,  the  defendant  brought  a  bill  against  the 
plabtiff 's  father,  who.  put  in  an  answer  to  the  bill,  and  then  the 
defendant  got  a  common  bailiff,  one  of  a  scandalous  character, 
to  make  an  affidavit,  that  the  plaintiff's  fiither  had  left  his  habit- 
atioD,  and  (as  he  believed  and  was  credibly  informed)  was  gone 
beyond  sea;    upon  which  affidavit  the  now  defendant  got  an    [  1070] 
order,  that  service  of  the  then  defendant's  clerk  in  court  might 
be  good  service ;  whereas  the  plaintiff's  father  was  Jthen  living, 
and  publicly  appeared  in  the  next  county  with  his  wife's  re- 
lations ;  but  upon  this  false  affidavit,  and  order  made  there- 
upon,  the  cause  was  heard  ex  />ar/e,  and  the  report  made  ex 
parte,  and  confirmed  absolutely ;  by  w^ch  means  the  plaintiff's 
father  became  absolutely  foreclosed^  although  the  estate  was  of 
much  greater  value  than  the  mortgage. 

The  defendant  pleaded  this  decree  and  report  (/:),  and  both 
made  absolute,  signed  and  inroUed.  Et  per  curiam,  all  these 
circumstances  of  fraud  ought  to  be  answered  ;  which  the 
defendant  has  been  so  far  from  doing,  (hat  he  only  pleads  that  , 

decree  and  report  as  a  bar,  M'hich  the  plaintiff  seeks  to  set 
aside;  and  the  decree  being  signed  and  inrolled,  the  plaintiff 
has  no  other  remedy ;  and  if  these  matters  of  fraud  laid  in  the 
bill  are  true,  it  is  most  reasonable  that  the  decree  should  be 
set  aside,  and  the  plea  was  over-ruled. 

It  was  objected,  in  the  above  case,  that  according  to  the  rule     [  1071  J 
then  laid  down,  a  decree  might  be  set  aside  by  an  original 
bill  (m)  ;  but  the  court  repliied,  that  such  a  gross  fraud  as  this, 
was  an  abtise  of  the  court,  and  sufficient  to  s?^  any  decree 
aside. 

The  dme  for  payment,  limited  on  a  decree  for  foreclosure.  Dttne^fMw^ 
may  be-  renewed   several  times,  upon  special  circumstances.  Utrged  tf^nt 
Thus,  where  a  decree  for  foreclosure  was  made,  and  six  months  <*|"m  C^)* 
time  given  thereby  for  redeeming,  according  to  the  usual  form 
of  those  decrees  (n) ;  the  six  months  being  near  expiring,  the 

(It)  LUpd  V.  NoMHUy  2  P.  Wmt.  74*  effect  of  extending  time  for  redemp- 

(m)  Ibid.  tion,  on  interest,  see  antea,  913,  of 

in)  Anom.  Bam.  Rep.  221.    S.  C.  this  edition.— >£d.]  ■ 

9  Eq.  Ca.  Abn  605,  pi.  37.  [For  tlie 


(£)  So  if  the  mortgagee,  on  a  bill  of  foreclosure,  refuse  to  produce  tlie   Ca$efM9Vargm 
title-deeds,  it  seeuis  tliat  this  also  will  be  a  good  reasou  for  enlarging  the  ing  I  me* 
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moirtgagor  obtained  an  order  for  enlaiiging  the  same  for  ai 
months  more.  After  this,  he  produced  another  order  for  en- 
larging the  time  six  months  farther,  but  it  was  made  part  of 
that  order,  that  he  should  sign  the  Register's  book,  and  hereby 
agree  not  to  ask  for  a  farther  enlaigement.  ^  He  signed  the 
Register's  book  for  that  purpose  accordingly.  Notwithstand- 
ing which  on  a  farther  motion,  that  the  time  might  be  enlarged 
six  months  more  upon  this  circumstance,  that  the  estate  was  of 
greater  value  than  the  incumbrance  upon  it  amounted  to,  the 
Lord  Chancellor  was ,  of  opinion,  that,  upon  that  {[round,  the 
motion  was  reasonable  ;  but  made  it  part  of  his  order,  tbst 
tfab  kst  time  should  be  peremptory  (f). 


F^mih  order 
for  enlarging 
time  granted, 
though  ftreeed- 
ing  order  wa» 
peremptory. 


Time  may  he 
eniarged  under 
7Geo.  2. 


tkme  of  redemption.  Anon.  Mose.  246.  et  vide  Stokoe  v.  Robson,  5  Ves.  & 
Bea.  51.  S.  C.  19  Ves.  585,  ct  atitea,  p.  959,  of  tliis  edition,  n.  (U),  wberea 
motion  was  made  for  farther  time  to  redeem  a  mortgage^  and  that  it  should 
stand  as  a  security  for  what  was  bon&  fide  ad? anced,  but  forfeited  as  to 
what  was  won  at  play.  Lord  Hardwicice  said,  as  the  mortgagor,  in  s 
former  canse  where  he  might  have  done  it,  did  not  insist  on  a  redemption, 
the  foreclosure  conld  not  be  regnlarly  kept  open,  bac  on  the  whole  cirrnm- 
stances,  his  Lordship  allowed  three  months  tiirtfaer  for  redemption.  Fleet- 
wood y.  Janeeen,  t  Atk.  46^.  For  the  modem  cases  on  this  head,  see  tiie 
next  note ;  and  tbat  securities  for  money  won  at  play  are  void,  see  Lovf  f. 
fVailer,  f  Dong.  749.   9  Ann.  c.  14.  as.  infra. 

.  (F)  In  a  late  case  a  fourth  order  was  made  for  the  enlargement  of  time  to 
redeem  on  a  decree  nisi,  notwithstanding  the  preceding  order  was  peremp- 
tory. The  mortgagor's  solicitor  made  an  affidavit  that  the  estate  had  beefi 
sold,  but  owing  to  some  objections  to  the  title,  the  contracts  were  not  exe- 
cuted ,  but  that  the  objections  were  satisfactorily  answered,  and  that  be  verily 
believed  he  should  be  able  to  get  snch  sales  completed  within  the  space 
of  three  months.  The  Vice  Chancellor  remarked,  that  it  required  a  strong 
case  to  induce  the  conrt  to  make  a  fourth  order  enlarging  the  time  for  tke 
payment  of  mortgage  money  decreed  to  be  paid.  If  the  defendant  l|sd 
done  all  he  could  to  obtain  the  money,  and  had  been  baffled  in  his  paipose 
by  unexpected  delays,  and  there  appeared  a  strong  probability  of  the  money 
being  raisable  within  three  months,  the  court  would  feel  disposed  to  enlarge 
ttie  time.  It  was  sworn  that  the  objections  to  the  title  were  satisfactoriV 
answered,  and  the  solicitor  also  swore,  that  the^verily  believed  the  sales 
would  be  completed  within  three  months.  The  last  order  did  certainly 
purport  to  be  a  pcremptoiy  order.  Bnt  his  Honour  thonght,  the  court  had 
sometimes  in  these  cases  given  further  time,  notwithstanding  that  expression; 
whereupon  an  order  for  three  months  fnrtlier  time,  on  the  usual  terms,  vras 
granted.  Edwards  v.  Cfml\ffe,  l  Madd.  Rep.  S89.  The  mortgage-money, 
in  this  ca^e,  was  70002.,  and  the  estate  was  calculated  to  be  worth  15,0001. 
It  was  afterwards  sold  by  auction,  between  the  dates  of  the  second  and  third 
orders,  for  9000^.— So  it  was  said  in  Jeeeop  v.  King,  2  Urod.  &  B.  97,  tbat 
the  slightest  ground  will  induce  a  court  of  equity  to  extend  the  time  of  sale 
in  a  foreclosure  cause. 

Where  an  order  has  been  made  imder  the  7th  Geo.  2.  c.  SO.  s.  2.,  a  furtlier 
order  shay  be  made  to  enlarge  the  time  to  redeem  ;  for  the  latter  words  of 
the  act  put  it  exactly  In  the  same  situation  as  if  tlie  cause  had  been  brongbt 
to  a  hearing ;  and  notwithstanding  Mr.  Cooper^  objection,  that  the  cotrt 
had  no  authority  under  the  statute  to  enlarge  the  time,  the  object  (^  tlte 
statute  being  to  relieve  mortgagors,  who  had  their  money  ready,  from  the 
necessity  of  submitting  to  the  delay  and  expence  of  a  suit ;  yet  the  Lord 
Chancellor  thought  that  one  of  the  intents  and  purposes  of  the  statute  must 
be  to  ^ivc  the  court  this  jurisdiction,  and  refuseu  the  time  prayed,  which 
was  eight  months  and  upwards,  but  ordered  the  time  to  be  enlarged  to  the 
first  day  of  tlie  ensuing  Hilary  Term,  aperiod  of  about  six  months.  fTac*^*''' 
v.  Delight,  9  Ves.  36.  S,  C,  antea,  170,  of  this  ediUoo,  n.  (T). 
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Ani  where  it  appeared  that^  aotwithstandiag  a  coutioued  en-  Under  fres- 
deavour  on  the  part  of  the  mortgagor,  to  sell  the  lands  mort-  l^J^^^^ 
gaged,  and  pay  what  was  doe,  he  was  prevented  by  inevitable  Uarged,  though 
necessity,  and  no  wiifiil  de&ult  could  be  alleged  yi  him,  as  ll^^^X!'' 
where  a  rebellion  was  subsisting  (o) ;  the  court  enlai^ged  the 
time  as  to  the  performance  of  such  a  decree,  notmthUanding 
it  has  been  signed  and  inroUed. 

A  decree  for  foreclosure  will  not  be  opened  in  favour  of  a  F^reciamre  ne- 
nere  volunteer  ( p) ;   for  a  mortgiBgee  is  a  purchaser,  and  so  l^t^uer. 
hath  equal  equity  with  a  volunteer,  and  an  absohite  estate^  iu 
law,  by.the  foreclosure* 

It  has  been  observed,  that  in  Welsh  mortgages,  where,  by  J^o  foreciogure 
special  agreement,  profits  are  to  be  set  agaanst  interest,  there  ^^^. 
can  be  no  foreclosure  :  but  on  tendering  principal  and  interest    [  1073  ] 

the  mortgagor  may  come  into  Chancery  for  a  redeapdon  at  any 

* 

(o)  1  Ch.€^69,4.  Cadrerv.BM-         (p)  R^icmrkk  v.  Bmiim^   snpnu 
vt<,  1  Ch.  Rep.  i253.  Tsmoord  v.  Cfay-      5.  C.  1  £q.  Ca.  Abr.  317,  pi.  4. 
jMol,  1  Cb.  Rep.  139. 


If  a  mortgagor  dispnte  the  right  of  the  mortgagee  to  the  money,  bnt  the  Seamd  order 
mortgagee  nevertheless  obtains  a  decree  of  foreclosare,  tlie  court  will  not  made  canditim^ 
upon  motion,  snspend  the  execution  of  the  decree  until  six  months  after  an  oUy. 
appeal  shall  be  heard,  bat  wiU  aUow  tlie  mortgagor  six  monthft  from  the 
time  fixed  by  the  Master's  report,  upon  his  consenting  to  the  appointment  of 
'a  receiver,  and  paying  the  plaintiiT  the  interest  dueTrom  the  tone  of  filbig 
tiie  bill,  and  tlie  coka,  npoa  his  undertaking  to  refMiy  if  the  decree  should  be 
ivversed.    Monkhovse  t.  Corporation  of  Bedfordy  17.  Ves.  380. 

The  origin  of  this  doctrine,  allowing  an  enlargement  of  the  time,  ie  to  be  at-   Origm  nf  rule  ; 
triboted  to  those  cases  in  which  relief  vras  given  originally  with  reference  to  which  prevani 
non-payment  of  money  at  the  specified  time.  The  court  of  Chancery  proceeded   only  in  Eng- 
oa  tins  erroneoas  iikiuoii,  that  oy  the  payment  of  interest,  the  party  was  pat  land ;  and  it9 
in  jost  the  same  state  as  if  tiie  principal  had  been  paid  at  the  time  stipu-  adoption  re' 
lated ;  bat  the  failure  of  payment  at  the  time  may  be  attended  vrith  mie-  gretted, 
cfaievons  coneequences  that  never  can  be  cared,  in  a  rational  sense,  by  a 
subaeqaent  payment  with  the  addition  of  interest,  per  Lord  Eldon  in  lUy- 
molds  v.  Pitty  19  Ves.  140.    The  same  noUe  Lord  has  regretted  that  the 
ceurt  ever  varied  the  acreanents  of  the  parties  in  these  cases.     Anon.  MS. 
3  Madd.  Ch.  49f .    Darmg  the  Usurpation,  it  was  recommended  that  a  Ihnit 
should  be  given  for  mortgagors  to  redeem,  bat  this  recommendation  has  never 
been  adopted.    See  20  Pari.  Hist.  206.     In  Ireland  and  Scotland  this  rnle 
Is  different,  or  rather  does  not  exist ;  for  the  courts  in  these  countries 
never  interfere  in  the  manner  in  which  courts  of  equity  do  in  England, 
to  protect  the  borrower  against  the  immediate  payment  of  money  vested 
In  land.    On  this  account,  money  is,  in  tliose  countries,  more  freqocatly 
lent  on  mortgage  thai^  in  Bn^huid.  2  Madd.  Ch.  492y  n. 

But  it  is  essential  to  add,  that  the  time  will  not  be  enlarged  on  a  bill  qf  Time  not  en- 
redemption  as  on  a  bill  of  fMreckisure.    NoeoeiHtki  v.  9Vak^iddy  17  Ves.  417.  Ivrged  on  HU  to 
The  natural  decree  on  a  bill  of  redemption  is,  that  the  second  mortgagee  redeem,  a$  on 
shall  redeem  the  first,  and  that  the  mortgagor  shall  redeem  him  or  stand  hiU  to  fort* 
foreclosed,  per  Lord  Thorlow  m  FeU  v.  Broumy  %  Bro.  C.  C.  278,  ai>proved  ^.{ose.  < 
by  Sir  Wm.  Grant,  M.  R.  in  Palk  v.  Clinton^    12  Ves.  59,  and    acted 
on  in  Sutherland  v.  Northmore,  1  Dick.  58,  and  in  Aynsloy  v.  Reed,  lb.  251*' 
It  is  now  settled,  that  if  a  bill  filed  by  a  mortgagor  for  redemption, 
be  dismissed,  the  money  not  being  paid  at  the  tia^,  that  will  operate  as, 
and   be   equivalent  to,   a  decree    ef  foreclosure.     tVinehtster  v.  Pmm, 
11  Ves.  199.    See  as  to  this,  asXea,  968,  of  tills  edition,  n.  (K). 
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tinie(^).  The  reason  is,  liecause,  in  such  cases,  there  is  no- 
thing for  the  rule  laid  down  bj  the  court  in  analogy  to  the 
statute  of  limitations,  to  operate  upon,  for  there  is  no  forfeiture, 
and  it  is  on  forfeiture  that  the  rule  begins  to  attach.  And 
though,  in  such  case,  the  mortgagee  becomes  in  the  nature 
of  a  perpetual  bailiff  to  the  mortgagor^  which  is  an  additional 
objection  to  opening  long  accounts,  yet  that  does  not  hold, 
where  the  mortgagee  voluntarily  takes  the  estate  subject  to  a 
perpetual  account,  because  he  ought  npt  to  be  relieved  from 
his  own  contract  and  agreement. 
Fim  mart'  A  foreclosure,  obtained  by  a  first  mortgagee  against  a  se-- 

ucond^  then  de^'  cond  mortgagee,  will    be  opened  in  favour   of  such    second 
t«^*'^S^d    ^^^^S^f  if  *®  ^*"^  ^  afterwards  devised  by  the  Jirst  mort- 
mortgagee maif  gagee  to  the  mortgagor;  for  although  the  second  mortgagee^ 
morig^^open  ^^^^"S  accepted  the  lands  already  mortgaged  for  his  security, 
foreeloMure  and    must  hold  them,  subject  to  the  same  conditions,  to  which  they 
£  1074  1      ^'^  liable  in  the  hands  of  the  mortgagor  (he  being  able  to  con- 
vey only  what  he  has,  which  is  an  estate  subject  to  foreclosure, 
unless  redeemed  either  by  him,  or  those  claiming  under  him)  ; 
yet,  as  between  the  mortgagor  and  mortgagee,  the  debt  con~ 
tinning  due,  and  the  charge  on  the  estate  valid,  it  is  capable  of 
re-attaching  upon  the  lands,  if  they  come  again  into  the  hands  of 
the  mortgagor,  or  those  of  a  subsequent  claimant  under  him  ; 
and  the  mortgage  deed  may  be  made  use  of,  as  a  kind  of  equit- 
able estoppel,  to  any  plea  the  mortgagor  may  put  in,  in  answer 
to  this  claim.** 
Lusorutopped      It  in  sbme  degree  resembles  the  case,  where  a  man  makes  a 
/rom  tspu  uig   j^gj^^  j^y  indenture,  of  D.,  in  which  he  has  no  interest,  and  thea 

purchases  D.  in  fee,  and  afterwards  bargains  and  sells  it  to  A.  and 
his  heirs  (r) ;  in  which  case,  A.  will  take  subject  to  the  lease  (s). 
So,  where  a  trust  is  broken,  and  then  something  done  which  is  a 
full  bar  to  the  cestui  que  trust -^  yet  the  land  coming  afterwards  to 
the  trustee's  hands,  he  will  be  decreed  to  convey  to  the  cestui  que 
trust,  Thus^  where  there  was  a  first  and  second  mortgage  made 
[  1075  ]  of  the  same  estate,  the  first  mortgagee  brought  a  bill  against  the 
second,  to  compel  him  to  redeem  or  to  be  foreclosed,  and  fore- 
closed him  accordingly  (t) ;  afterwards,  the  first  mortgagee,  by 
his  will,  devised  the  same  premises  to  the  mortgagor ;  where- 
upon the  second  mortgagee  brought  a  new  bill,  to  set  aside  the 
first  mortgage,  and  to  be  let  into  a  satisfaction^ of  his  money; 
to  which  the  defendant  pleaded  the  former  suit,  and  decree  of 

(9)  1  Vefl.  406.    HoweU  ▼.  Priee^  (s)   Lord   Canmof^t  ease,     cited 

sapra,  [S7S  and  574,  of  this  edition.  1  Vera.  148. 

— £<i.]  (0  Cook  V.  Sadler^  t  Vera.  «S.=>.  &€• 

(r)  Salk.  276,  1  Eq.  Ca.  Abr.  317,  pi.  S.— £1/.] 
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foreclosure :  but  the  court,  ordered  the  defendant  to  answer  the 
bilK 

A  mortgagee  may^  after  a  foredorare,  proceed  on  his  bond  or  Mmigmgte  nMy 
other  collateral  securities.    Thus,  where  E.  made  a  mortgage  of  ^eedfrnbond 
some  leasehold  estates  to  R.  for  1200/.  and  afterwards  sold  the  or  coOaifrulsi' 
premises  to  W.  for  1500/.  W.  paid  off  parts  of  the  mortgage-  deney  [g). 
money  at  different  periods,  and  died  (u).   His  nephew  afterwards 
paid  off  a  farther  sum.    Then  R.  filed  his  bill  against  the  re-^ 
presentatives  of  W.,  to  foreclose  the  equity  of  redemption,  and 
obtained  a  decree  for  that  purpose,  which  became  absolute* 
Then  R.  got  into  possession.    The  value  of  the  premises  not     [  1076  ] 
being  equal  to -the  mortgage-money,  R.'s  executors  put  iip  the 
estate  to  sale  by  public  auction,  but  no  sum  being  bid  equal,  in 
their  opinion,  to  the  vafue,  the  estates  were  bought  in  by  a  trus- 
tee for  them,  at  400/.    Notice  of  the  day  and  time  of  sale  had 
been  sent  to  D.,  who  was  the  executor  of  E.    Then  the  exe* 
cutors  of  R.  brought  an  action  against  the  executors  of  E.,  on 
the  bond  for  the  remainder  of  the  mortgage-money,  unsatisfied 
by  the  sale  of  the  estate,  and  obtained  a  judgment  at  law.  Then 
the  executors  of  £.  filed  a  bill,  praying  an  injunction,  and  that 
the  bond  might  be  delivered  up  to  be  cancelled ;  insisting  that 
the  mortgagee  having  foreclosed  the  equity  of  redemption,  and 
taken  the  pledge,  had  made  his  election,  and  relinquished  his 
right  to  a  personal  remedy.    But  it  was  answered,  that  the 
executors  of  the  mortgagee  were  certainly  entitled  to  proceed 
upon  the  bond  for  what  the  pledge  proved  deficient  to  pay.  And 

• 

the  Chaucellor  was  of  opinion  with  those  who  supported  the 
action,  that  they  bad  a  right  to  proceed  at  law  (h). 

iu)  Tooke  V.  Hartleif^  i  Bro.  C.  C.      8  Ves.  5^1,  et  infra,  p.  1003,  of  tills 
U6.  [S.  C.  2  Dick.  785,  and  cited      edition,  xn  noiw.— £d.] 


(G)  See  S,  L.  antea,  «04,  of  this  edition,  and  postea,  1004,  of  jthis  edition ; 
and  if  tlie  mortgagee  have  no  collateral  security,  it  is  presumed  tliat  an 
action  of  indebitatus  asmmjnii  would  lie  for  anv  deficiency  after  foreclosure. 
See  also  antea,  p.  775,  of  this  edition,  ii.  (B). 

(H)  Lord  Thnrlow's  judgment  in  this  case,  as  reported  by  Mr.  Dickens,    Mcrtgagee  cttn* 
was  as  follows :— His  Lordship  was  clear  that  the  defendant,  the  mortgagee,   not  sue  on  bond 
under  the  mortgagor's  covenant  in  the  mortgage-deed,  was  entiUed  to  be  ^fter  foreclo' 
paid  what  was  doe  on  the  mortgage ;  that  so  long  as  he  kept  the  estate,  he  sure  tiU  ke  kuM 
must^  take  the  pledge  as  a  satisfaction,  because,  by  not  knowing  what  it  sold  etioie. 
would  produce,  he  could  not  say  any  thing  was  due ;  but  if  he  sold  the 
estate  fairly  and  without  collnsion,  and  for  the  best  price,  it  would  then 
appear  whether  it  produced  the  amount  of  the  money  reported  due  ;  and 
to  the  extent  of  what  it  did  not,  tile  mortgagee  had  a  right,  and  so  it  was 
then  established,  to  bring  an  action  against  the  mortgagor,  to  recover  the 
deficiency  ;  and  therefore  his  lordship  disallowed  the  cause,  and  dissolved 
the  iojunttion.     Tooke  v.  Hartley^  2  Dick.  785.  «   ^     . 

From  Lord  Colchester's  MSS,  it  appears  that  Mr.  Mansfield,  of  Thwd  report  of 
counsel  for  the  plaintiff,  strongly  insisted  in  the  above  case  that  the  Tooks  v.  Hoxt- 
defendant  ought  to  be    restrained  j   for  that,  if  he  had  kept  the  estate   iry. 
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Ndlice  of  sale 
qfier  foreclo- 
tmre,  ikould  be 
ghat  to  vwri^ 

[  1077  ] 


Slt€Ttgag€6    M- 

M^  on  bandy  or 
collateral  secw- 
rUy  qfier  'fore* 
clotwrey  revives 
redimptUh{i), 


But  in  sucfa  case  [ibat  is,  where  a  mortgagee  has  procured 
an  absolute  decree  of  foreclosure  by  fair  means,  and  afterwards 
offers  the  estate  to  sale  by  auction  J  it  is  prudent  to  give 
the  mortgagor  notice  of  the  day  and  time  of  sale,  so  that  he 
ihay  prevent  it  if  he  please,  by  redeeming ;  and  that  mode  of 
prpceeding  will  be  an  answer  to  any  objection,  or  the  founds* 
tion  of  fiaud  in  transacting  the  sale  (v). 

But  if  the  mortgagee,  after  having  obtained  a  decree  to 
foreclose,  take  out  process  upon  any  counter-security,  mith  in- 
tent to  recover  his  mortgage-money,  this  amounts  to  a  waiver  (x). 
As  if  a  mortgagee,  after  having  got  a  decree  to  foreclose,  which 


(e)  [This  paragraph  is  remarked 
OB  in  tiie  saeceeding  note.— >£tf.] 


(x)  Da^uvood  v.  Blythway,  1  Eq. 
Ca.  Abr.  317,  pi.  3. 


Mortgagee  may 
sue   on   bond . 
mfter  forecUh' 
mire* 


Mortgagee  re- 
strained from 
proceiding  on 
bond,  qfler  fore- 
closure,  under 
circumstuuces. 


after  the  foreclosure,  npon  sning  the  bond  at  law,  the  foreclosure,  by 
the  roles  of  eqnity,  woald  have  been  opened ,  and  the  mortgagor,  on  payinip 
llie  debt,  mignt  hnvk  had  his  estate  again ;— that,  as  be  was  precloded  from 
this  bv  the  sale  of  the  estate  by  the  mprtgafj^e,  the  debt  most  in  equity  be 
cousiaered  as  satisfied  and  gone ;— that  it  might  open  a  door  to  collusion  In 
the  sale  of  mortgaged  estates,  and  would  be  very  oppressive  opon  the. 
borrower.  But  tile  Lord  Chancellor  held,  that  the  mortgagee,  after  fore* 
closure  absolute,  had  a  right  to  sell  the  estate  and  sue  on  his  bond  too,  and 
that  there  was  no  reason  tlie  lender  should  lose  part  of  his  debt,  and  '  be 
prevented  from  enforcing  the  additional  security  he  had  taken  ;  and 
refused  to  continue  the  injnnction.  Nevertheless,  ais  Lordship  offered  to 
continue  tlie  injunction  to  a  hearing,  being  a  new  point  in  species,  if  tbe 
plaintiffs  would  bring  the  money  into  court ;  but  the  plaintiff  not  beia^ 
able  to  do  that,  he  refused  the  iiyonction.  3  Bro.  C.  C.  1S5,  Mr.  Belt** 
edition,  n.  (l.)  For  further  observations  on  this  decision,  see  the  next 
note. 

In  a  previous  case  of  Aylett  v.  HUl,  SDick.  5ol,  the  same  noble  Lord 
held,  that  a  mortgagee  might  proceed  at  law  on  his  bond,  notwithstandinj^ 
he  had  obtained  a  decree  of  foreclosure.  Bnt  the  Reporter  adds, ''  Qiuere, 
whether  having  obtained  possession  of  the  pledge,  he  could  do  it  till  the 
pledge  has  been  bonA  fide  sold,  and  it  is  seen  whether  it  is  deficient  to 
answer  the  whole  of  the  debt  ?"  An  answer  to  this  question  is  attempted 
to  be  given  in  tlie  succeeding  note,  towards  the  latter  end. 

(I)  The  latest  case  on  this  head  is  tliatof  Perry  v.  Barker^  SXe^  5tr^ 
and  IS  Ves.  198.  where  under  the  circumstances  a  mortgagee  was  enjoined 
from  proceeding  at  law  on  his  bond,  after  he  had  obtained  an  absolute 
decree  of  foreclosure,  and  had  sold  the  mortgaged  premises.  This  case 
deserves  to  be  particularly  stated.  The  facts  were  shortly  these :— The 
defendant  (a  mortgagee  of  a  term  of  500  years  to  secure  the  sum  of  8001. 
and  interest,  with  the  usual  covenants,  and  a  joint  and  sevend  bond)  in 
Hilary  Term,  1797,  filed  a  bill  of  foreclosure ;  and  in  February,  1798,  the 
usual  decree  was  made.  The  Master's. report  ascertained  the  sum  of  909/. 
to  be  due  to  the  mortgagee,  who  in  July  folio winj^  took  possession  of  the 
estate ;  and  in  November,  1798,  the  decree  of  foreclosure  was  made 
absolute.  In  February,  1799,  the  nu)rt|;agoe  sold  the  premises  by  auction 
for  BOOl.  and  afterwards  brought  an  action  on  the  bond  for  1351.  with 
interest  from  the  '28tU  of  June,  1799,  tlie  period  of  completing  the  said 
sale.  The  bill  was  filed  by  the  mortgagor  in  180?,  praying  a  rcdcmptioi}^ 
and  an  injunction  ;  or,  tliat  the  defendant  might  ha  decreed  to  have  elected 
to  take  the  premises  in  satisfaction  of  bis  demand,  and  might  in  that  ease 
be  decreed  to  deliver  up  the  bond,  and  be  for  ever  restrained  from  proceed* 
ing  against  the  plahitin.  The  question  was,  whether  a  mortgagee  having 
obtained  an  absolute  foreclosure,  by  which  the  estate  was  become  his  pro-* 
perty,  could  afterwards  sue  on  a  collateral  security  upon  the  principle  tlrat 
there  was  still  a  subsisting  loan.    Lord  Eldoo  on  the  first  heaiing  of  the 
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k  aigiied  and  inrottad,  biiog  m  actioD  of  debt  on  die  bond  given 
at  the  same  time^  for  payment  of  the  money  and  performance  of 


eaQM  observed)  that  ao'  cue  had  been  produced,  previous  to  1786,  in 
wUch,  after  a    foreclosnre,  the  mortgagee  had  proceeded  to  sale,  and 
•Aerwards  brought  an  actkm  for  the  money.    That  circumstance  had  some 
weight.    Mr.  Maddocks  (of  eoonsel  for  the  defendant  in  Toolu  v.  Hartley)^ 
who  knew  the  practice  of  the  court  well,  felt  great  diffidalty  in-  contending 
broadly,  that  the  mortgagee  might  sell  the  estate  after  Ibrectosurcr  and  then 
proceed  upon  the  boira ;  and  was  driTen  to  the  admission,  that  the  fore* 
closure  was  opened  under  those  etrcumstances;  at  the  same  time  stating, 
not  veiy  consistently  that  the  action  might  be  for  the  remainder.    The 
action  in  that  case  must  have  been  for  the  whole  money ;  for  it  was  an 
action  on  the  bond.    But  consider,  added  his  Lordship,  how  it  would  be  if 
the  action  had  been  on  the  covenant ;  kyiag  the  damages  for  the  remainder 
of  the  money.    It  is  not  very  consistebt  to  say,  you  open  the  foreclosure, 
desirisg  the  mortgagor  to  bring  in  only  the  remainder  of  the  nmney ;  for 
the  consequence  of  opening  the  foreclosure  would  be,  that  a  newacoount  Cwiequenee^ 
should  be  taken  of  the  principal  and  Interest ;  and  the  money  to  be  brought  opening  forecUh 
in  upon  that  footing  should  be  all  that  was  due,  or  nothing.    The  case  of  9ure, 
Tooke  V.  Hartletf,  certainljr  did  not  decide  this ;  for  tlie  estate,  in  fact,  sold 
or  not,  was  in  the  possession  of  the  mortgagee ;  and  if  placed  in  the  same 
situation  as  if  there  had  been  no  foreclosure,  the  estate  being  in  his  pos- 
session, what  was  required  by  justice  as  to  the  re-conveyanee,  might  be 
done  by  the  court.    But,  where  it  was  sold  to  a  stranger,  the  power  of 
re-coDTeyance  was  gone,  and  the  mortgagor  could  not  have  any  right  [to 
the  estate  in  that  case  even  if  the  redemption  werejj  to  be  considered  as 
re-opened.     At  the  same  time  Lord   Eldon  certainly  understood  Lord  After  fortelo* 
Thuriow's  opinion  to  have  been,  that,  whether  the  eetate  wa$  oold  to.  a  mtre  mortgage^ 
etrangtr^  or  renudned  tn  the  poeseeeion  ef  the  mortgagee,  there  woe  w  Ustimc^.  may  one  on  boad 
Hon ;  but  an  action  might  be  brought  for  the  diferenee.    That  opinion  of  wh^her  he  ha$ 
Lord  Thnrlow,  and  the  circumstance,  that  this  particular  case  was  never  sold  eetate  or 
decided  made  it  proper  for  Lord  Eldon  then  to  grant  the  injunction,  extend*  not,  Semb* 
ing  it  to  stay  trial,  which  he  did  accordingly,  the  plaintiff  paying  the 
money  mto  court  in  the  mean  time.    8Ves.  531. 

Three  years  after  the  gtanting  of  this  injunction,  the  cause  again  came   Injunction  in 
on   before   Lord  Chan.  Erskine,   who  said,    that    he    should    consider  Perry  v.Barker 
Lord  Thuriow's  opinion  to  have  been  what  Lord  ESdon  in    a  former  made  perpetuaL 
stage  of  the  proceedings  had  stated  it   to   be,  but   Lord  Erxkine  then 
inclined  to  a  middle  course,  that  thongh,  when  a  mortgagee  has  obtained  a 
decree  of  foreclosure,  the  estate  is  his,  yet  if  lie  will  bring  an  action,  he 
shall  give  the  mortgagor  an  opportunity  to  redeem ;  and  the  true  equity 
and  jnstice  of  the  ease  seemed  to  be,  tliat  the  foreclosure  was  opened  by 
the  action ;  but  then  there  mnst  be  some  mode  of  bringing^  forward  tlie 
mortgagor;  giving  him  notice  that  he  might  redeem;  or  the  mortgagee 
prefiously  acknowledging  that  he  was  a  trustee.    On  a  future,  day  Lord 
Erskfne  declared  hhnself  to  continue  of  the  opinion  he  had  already  expres- 
sed, which  was  confirmed  by  a  communication  with  Lord  Redesdale.   And  as 
he  (Lord  Erskine)  thought  the  foreclosure  was  opened,  and  as  the  sale  waa 
so  long  ago  as  1799  [7  years],  and  the  defendant's  demand  was  so  inconsi* 
derable  {tS5/.],  it  woe  oeareely  poseibie  that  the  mortgagee  ehouU  wek  to  pui 
htmedf  in  cireumstaneeo^   thai  wouid  allow  the  mortgagor  to  redeem;   the 
eonsequence  of  which  would  be,  that  the  mortgagee  must  account  for  the  .       . 
rents  and  profits,  as  if  no  sale  had  taken  pbce,  and  as  if  he  had  continued 
in  possession.    Under  these  circumstances  Lord  Erskine  conceived  the  best 
decree  would  be,  to  make  the  injunction  perpetual.    He  onght  not  how- 
ever to  do  that  without  observing,  tliat  he  was  not  sure,  whether  the  embai^ 
rassment  'npon  this  subject  had  not  arisen  from  this,  that  the  court  in  one 
respect  did  not  act  altogether  up  to  its  own  principle  in  the  case  of  a 
mortgage.    The  mortgagee  took  a  double  secunty :  tiie  personal  covenant 
of  the  mortgagor,  and  usually  a  bond  also,  and  a  pledge  of  the  estate.    If, 
before  he  filed  a  bill  of  foreclosure,  he  sued  upon  the  bond,  or  brought  as 
ejectment,  the  court  would  not  stop  any  of  his  remedies.    But  if  he  filed 
a  bill  of  foreclosure,  and  the  mortgagor  was  unable  to  procure  the  money, 
the  estate,  whatever  niiglit  be  the  value,  was  gone.    Was  it  not  then  ex-     ^ 
traordinary  that  he  should  have  the  advantage  both  ways;  that,  foreclosing^ 


1004  CAP.  XXI.  OV  VORB0LO8VEE. 

ft 

the  coTenants  in  the  mortgage-deed ;  such  action  will  open  the 
forecloBure^  and  let  in  the  equity  of  redempdon  of  the  moit* 


he  shoold  keep  the  estate,  tfaoogb  of  moeb  greater  valae,  Imt  if  it  was  a 

scanty  security,  he  should  recover  the  differepce  ?    1¥hht  Lord  Erskine 

meant  by  presuming  to  say,  the  court  bad  not  acted  op  to  it*  principle^  was 

this,  that  perhaps,  instead  of  a  foreclosnre,  a  decree  for  sale  of  the  estate 

would  be  more  analogous  to  the  relative  situation  of  lender  and  borrower, 

Cnne  in  Ire-  and  his  Lordship  had  been  informed  by  Lord  Redesdale,  that  such  was  the 

faxd  iff  decree   course  in  Ireland ;  a  decree  for  sale  instead  of  a  foredosare ;  and  if  the 

for  eaUy  inrteod  ^^  produced  more  than  the  debt,  the  surplus  went  to  the  mortgaffor ;  if 

tf  f^ecUmre,     l^^*  ^^  mortgagee  had  his  remedy  for  the  difference.  [See  an  Iridi  decree 

of  foreclosure,  i  Dow.  P.  R.  20,  where  the  c^Jinity  of  redemption  was  de- 
creed to  be  foreclosed,  the  estate  sold  by  an  officer  of  the  court,  the  mort- 
gagee paid  his  principal,  interest,  and  costs,  and  the  remainder  retomed  to 
the  mortpgor.J    Lord  Erskine  further  observed,  that  if  in  the  instanc^e 
before  him,  there  was  any  probability  that  the  roortg^ee  conld  get  the 
estate  back  again,  he  ought  to  have  a  time  limited  for  that  purpose,  then 
he  pught  to  tender  a  conveyance,  and  the  mortgagor  should  have  a  givcm 
time  to  redeemj  but  under  the  circumstances  of  this  case,  the  mortgagee'^ 
demand  being  so  inconsiderable,  the  proper  decree  was  an  injunction,  and 
his  Lordship  would  not  give  costs,  as  there  had  been  a  doubt  upon  the 
suMect.    13  Ves.  205. 
Jj&rd  ErekineU      The  whole  of  this  decree  proceeds  upon  a  very  uasatislactoffy  pnnciple, 
deeinim  in         1st,  A  vein  of  doubt  and  indecision  pervades  the  whole  judgment ;  sd. 
Perry  v.  Bar-    It  may  be  asked  by  what  measure  the  mortgagee  is  to  consider  the  difference 
itsr  fcoisved*      for  which  he  sues,  inconsiderable,<— if  by  the  sum  lent,  then  one-eighth  of 

his  dent  after  a  lapse  of  seven  years,  would  be  too  small  a  claim  to  excite  the 
>  attention  of  a  court  of  equity ;  so  that  if  his  mortgage  were  for  thousands 

instead  of  hundreds,  he  most  be  content  to  lose  lS50i.  as  aa  inconfiiderable 
sum ;— if  by  the  actual  value  of  money  in  dispute,  it  is  presumed  that  by 
far  the  greater  portion  of  suitors  in  the  Court  of  Chancery  would  not  con- 
ceive the  sum  of  1.S5I.  to  be  a  trifling  demand.    But,  Sd,  Lord  Erskine 
appears  to  have  been  of  opinion,  that  when  a  mortgagee  has  foreclosed  and 
sold  the  estate,  he  cannot  proceed  on  his  bond  for  the  deficiency,  because 
if  he  does  so  proceed,  he  re-opens  the  redemption,  and  no  redemption  can 
be  effected,  inasmuch  as  the  mortgagee  basing  parted  witli  the  estate, 
cannot  re-convey  it  to  the  mortgagor  on  receipt  of  his  principal,  interest 
and  costs ;  which  is  at  variance  with  all  the  authorities  on  this  subject*  and 
,may  freely  be  |>ronounced  to  be  bad  law*    That  a  mortgagee  may  sue  on  a 
collateral  security  after  foredosure  and  sale,  appears  never  ttf  have  been 
doubted,  and  is  fully  established  by  the  cases  mentioned  in  the  preeedinsp 
note.    His  Lordship  was  also  of  opinion,  tiliat  if  after  a  foreclosure  and 
sale  there  is  any  probability  that  tne  mortgagee  can  get  the  estate  back 
again,  he  should  then  have  a  limited  time  for  that  purpose,  at  the  end  of 
which  period  he  should  be  at  liberty^^to  proceed  on  his  bond,  provided  he 
could  tlien  tender  a  conveyance.    This  is  very  vague  doctrine,  and  such  aa 
would  hnpose  on  the  mortgagee  incalculable  difficulty,  and  ndar  all  be  pro- 
ductive of  very  little  advantage;    for  a  purchaser  would  not  willinicly 
reconv^y  vritiiont  an  advance  of  price,  which  must  devolve  solely  on  uie 
mortgagee,  and  which  it  cannot  be  expected  he  would  voluntarily  tender 
for  the  sake  of  a  troublesome,  and  perhaps  litigious,  mortgagor. 
Whether  mort-      ^'  should  be  observed,  that  Mr.  uickens's  report  of  Toeke  y^Harileft  aa 
fogee  can   sue  ^^^^  *^  ^^  preceding  note,  was  not  published  until  after  Lord  Eldon  bad 
on   band  nflter  stated  what  he  conceived  Lord  Thurlow's  opinion  in  that  case  to  have  been. 
forecheure^  nnd  ^^'  ^^^  ^"^  ^^^^)  I'^marks,  <'  Lord  Thurlow's  clear  opinion  was,  that  an 
brfore  mle.  action  might  be  brought  for  the  difference,  if  the  mortgaged  estate  were 

sold  out  and  out  fairly,  withtnU  coQunpii,  and  for  the  best  price,  and  not  aa 
(throngh  some  mistake)  stated  in  Perry  v.  Barker ^  8  Ves.  531,  if  the  atat€ 
eHU  remained  in  the  poseeenen  nf  the  mortgagee"  See  2  Bro.  C.  C.  125, 
n.  (1),  Belt's  edition.  If  Mr.  Dickens's  report  can  be  relied  on,  there  is 
certamly  a  very  material  error  in  Lord  Eldon's  expression  of  Lord  Thnr- 
low's  opinion.  Bnt  it  should,  be  remembered  that  Lord  Colchester's  MS. 
note  or  Toeke  v.  Hartley^  which  Mr.  Belt  supposes  to  have  been  taken  by 
,  tlie  present  Lord  aiief  Baron  when  at  the  bar  (see  2  Bro.  C.  C.  I25t  Belt's 

A.(i))  omits  all  notice  of  this  very  important  distinction,  aud  that  the  late 
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gigor.    For  though  the  court  will,  in  its  discretion,  after  a  rea- 
sonable time,  allow  the  mortgligee  lo  take  the  benefit  of  the 


Sir  S«  Romilly  in  his  note  of  the  tame  case  (cited  8  Ves.  598),  allndes  to 
BO  observation  whence  it  may  be  inferred  that  Lord  Thurlow  was  of  tito 
opinion  impoted  to  him  by  Mr.  Dickens.  Without  insinuating  that  the  report 
or  the  latter  gentleman  is  a  prejudiced  report  (to  wlikh  his  quare  ou  AyUH 
y.  HiU  m  the  preoedine  note  (H)  may  be  thought  to  give  some  countenance) 
It  becomes  an  object  of  pressing  conrideration  to  inquire,  whether  this  half- 
adopted  dictum  of  Lord  £ldon\— that  a  mortgagee  may,  after  foreclosnre 
and  before  sale,  sue  on  his  bond  for  what  he  conceives  to  be  still  due  to 


were  in  snch  case  allowed  to  proceed,  a  palpable  injustice  would  be  tho 
retnlt  by  giving  him  a  double  advantage? 

It  is  admitted  that  the  equity  of  the  court  can  be  more  substantially  Retu&iufir  §fi» 
administered  where  the  foreclosure  is  opened  during  th^  contmuance  of  the  njen  i/^  j^ 
■Mirtgagee^  possession  than  when  he  has  parted  with  the  estate ;  because  ctm. 
if  the  mortgagor  redeems,  the  pledge  can  be  returned  him  in  the  same 
aaaqer  as  if  no  foreclosnre  had  taken  place ;  bat  a  question  presents  itself^ 
where  the  premises  have  not  been  sold,  how  the  mortgagee  is  to  say  that 
any  difference  is  doe  to  bun,  until  he  has  ascertained  ^e  real  value  of  the 
estate  by  actual  sale?  The  solution  of  this  qaestion  Is  quite  beside  the 
argument ;  for  supposing  a  mortgagee  to  foreclose,  and  ^still  retaining  pos* 
session  of  the  estate)  to  bruig  an  action  on  the  bond  for  the  whole  money,  or 
oa  the  covenant  for  a  supposed  ^e&deocy,  the  equity  of  redemptien  would  be 
revived*  and  the  mortgagor  allowed  time  to  redeem  if  he  conceived  hianelf 
hardly  dealt  with,  and  that  time  would  be  enlarged  again  and  again,  in  order 
to  give  him  an  opportunity  of  finding  a  purchaser,  bat  if  no  person  can  be 
fiwnd  who  will  accede  to  the  mortgagor's  price  within  a  reasonable  time, 
the  presumption  is,  t^t  the  mortgi^^ee  has  set  the  real,  and  the  mortgagor 
the  fictitious,  value  on  the  pn>p«ty  pledged.  A  second  foreoiosnre  would 
then  be  decreed,  and  the  mortgagee  allowed  to  proceed  at  law  oa 
his  bond  or  covenant,  if  he  had  not  already  done  so,  for  the  deficiency, 
which  would  neither  be  giving  him  an  undue  advantage,  nor  be  prodac- 
tlve  of  any  injustice  to  the  mortgagor.    It  is  also  observable,  that  in  t 

L4>rd  Colchester's  note  of  TMce  v.  fforifey,  the  pomt  seems  incident- 
aUy  determined,  or  rather  admitted  by  both' judge  and  counseU  Mr. 
Mansfield  insisted,  that  notwithstanduig  the  mortgagee  might  have  kept 
the  estate  after  fbreclosMe,  yet  might  he  have  sued  on  the  bond,  the 
consequence  however  of  snch  snit  he  admitted  would  be,  the  revival  of  the 
equity  of  redemption ;  and  Lord  Thurlow  (apparently  acquiescing  in  that 
doctrine,  but  carrying  it  still  further)  said  the  mortgagee  after  foreclosure 
bad  a  right  to  seU  the  estate  and  sue  on  his  bond  too.  It  appeatt  that  the 
mortgagee  in  TMc€  v»  HwrtUy,  had  actually  sold  the  estate.  Lord  Thurlow 
was  not  therefore  called  on  to  decide  (as  Mr.  Dickens  states  him  to  have 
done)  that  bo  long  as  the  mortgagee  kept  the  estate  he  could  not  sue  on  his 
bond.    It  Is  lastly  observable,  that  if  it  be  law,  that  a  mortgagee  will  be  ^^ 

restrained  from  suing  on  his  bond  whilst  he  remains  in  |)ossession,  there 
is  no  instanca- where  the  equity  of  redemption  can  be  opened  by  proceed- 
ing on  a  coUaleral  seenrity ;  for  when  tne  estate  has  been  sold  bonA  JUe^ 
the  redemption  which  is  said  to  be  re-opene«L  dwindles  into  a  mere  matter 
of  account,  the  mortgagee  suing  for  the  dificrence,  and  not  being  able  to 
restore  the  estate ;  and  that  unless  the  mortgagee  could  sne  on  his  bond 
before  sale,  the  value  of  his  collateral  security  would  be  reduced  to  a  mere 
nullity.  On  the  whole,  therefore,  it  is  submitted  that  Lord  £ldon*s 
conception  of  the  doctrine  contains  a  correct  statement  of  the  law,  vis. 
that  wkeUi£r  the  €»iaf  ht  $old,  or  whether  U  remam  in  the  peeeeemm  of 
IW  msrtei^ss,  he  m^eue  en  hU  eeUmtertd  eeeteriiff;  and  that  the  observ- 
ations of  Lord  Enkine  inPsrry  v.  Barker^  which  appear  to  have  been  a 
anrprise  upon  him,  also  contain  a  true  transcript  of  the  law,  namely,  that 
the  mortgagor  being  once  foreclosed  must  lose  his  estate  though  of  greater 
^oe  than  the  money  advanced  on  it,  and  if  of  less  value,  then  that  the 
mortgagee  might  recover  the  deficiency  by  suing  on  his  bond,  re-opei^g 
the  redemption,  and  procuring  a  second  foreclo9are,«-to  db  which,  it  would 
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condition,  annexed  to  his  estate ;  yet,  as  this  is  requiring  to  have 
strict  law,  and  often  attended  witb  actual  hijustice,  and  the  pay- 
ment of  the  money  is  the  essence  of  the  contract,  and  effects 
substantial  right  between  the  parties,  the  court  i^  willing  to 
seize  any  opportunity,  either  of  an  actual  or  implied  consent  of 
[  107B  ]     the  mortgagee  to  open  the  foreclosure,  and  let  in  the  mortgagor 
to  redeem. 
BUI  of  reffivar       But  a  bill  of  revivor,  and  supplemental  bill,  will  be  no  waiver 
fir  aecomlf%f  of  »  decree  to  foreclose  (y).    ^T^us,  where,  in  1717,  a  bill  was 

(f)  Birek't  aue,  Oilb.  Rep.  Eq.  186. 

ft 


be  next  to  Impossible  tbat  the  mortgagee  (without  ftand)  sboald  obtain 

the  fee  simple  of  the  estate  for  lem  than  its  acUial  vakne,  or  receive  nore 

tkiaa  the  money  he  really  advanced. 

€fgkringiioiice      The  learned  author  suggests  the  propriety  of  giving  the  mortgagor  notice 

9f  §aie  tfier     of  the  intended  sale  after  foreclosare,  in  order  that  he  may  have  an  oppor- 

fareeloiure.         tumty  of  redeeming  If  he  pleases,  aaid  to  preveDt  any  objeetiORy  or  the 

fonndaftioii  of  fraud  in  transacting  the  sale.  In  the  alioTe  mentioned  case 
of  Perry  v.  Bmrker^  it  was  contended  for  the  plaintiff  that  the  mortgagee 
eould  not  proceed  to  sale  before  he  decided  whether  he  wonld  eomiaer 
the  estate  a  pledge  or  not ;  he  could  not  determine  by  the  event,  but  m 
bonnd  to  give  notice  to  the  mortgagor  of  his  intention  to  sell,  especiallv  if 
he  proposed  a  sale  by  auction,  which  might  not  go  near  the  value ;  and  tnst 
he  mnst  give  notice  that  he  meant  to  sell  as  a  trustee,  and  pot  it  out  of 
his  own  power  to  take  the  surplus,  if  any  should  arise  ttfter  deducting  his 
principal,  interest,  and  costs.  Such  a  preoaation,  though  not  absolutely 
aeeessary,  is  worthy  of  attentioa  if  the  mortgagee  mUs  wUh  an  imprestlea 
that  the  produce  will  be  insaficient  for  his  reimbursement,  bnt  the  ne- 
cessity of  .pinning  himself  down  to  acconnt  for  the  residue  can  neither  be 
supported  nor  recooomended, 
Whai '  etmrse  -^^  th®  mortgagee  is  apprehensive  that  the  estate  wiU  prove  of  less  vslse 
wiortgagee  than  his  principal,  interest,  and  costs,  the  course  open  to  him,  is  to  tike 

thould  foUoWy  possession  of  the  prenuses  by  ejectment,  and  then  sue  on  his  collateral 
when  he  eon-  securities^  He  may  afterwards  foreclose  and  leU  the  estate,  in  which  ease 
ceice$  eaiute  io  bo  inconvenience  wonld  ensne,  except  that  if  he  first  recovers  the  whole 
be  Iff  UsB 'iiibu  money  on  the  bond  or  covenant,  he  wonld,  by  the  foreclosure  and  sale 
than  debt  ahtain.a  double  payment,  which  however  neither  the  court  nor  the  mort- 

gagor wonld  permit.    Whereas,  if  the  mortgagee  foreclose  in  the  first 
instance,  the  mortgagor's  executor,  seeing  bim  in  possession,  apparendy  ss 
abiolttte  owner,  might  distribute  the  assets,  and  letkve  Uttle  or  nothing 
for  the  attaohaient  of  the  penonal  bond  or  covenant;  as  to  which  it  is 
ofaiervahle,  that  if  the  mortgagee  sue  on  the  bond,  lie  must  sue  for  the 
whole  money,  if  on  the  covenant  he  may  lay  his  damages  at  any  staled 
ansonnL 
Mortgagee  ul-      On  the  whole  doctrine  a  qnestkm  very  naturally  arises,  whether  a  mort- 
Ivug  ifter  fore-  gagee  in  fee  having  foi«ck>sed,  can  oonvey  the  fee  slmple>  and  Inheritance 
c^MHTc   can        to  n  purchaser,  without  the  concurrence  of  the  mortgagor  or  his  heiis> 
make  good  title    aod  whether  he  can  guarantee  an  unimpeachable  title  to  sndi  purebaier, 
to  purchaser.       and  compel  a  specific  pertbnnance.    it  is  presumed  that  he  can,  and  tfast 

all  future  openings  of  the  redemption  will  not  affect  the-  buyer.  Snch  is 
the  tenor  of  all  the  anthorities  on  this  subject,  and  though  it 'is  common  to 
dticct  all  proper  parties  to  convey  in  the  decree  of  foreclosure,  yet  that 
it  is  conceived  is  added  with  a  view  to  embrace  any  empty  ovtstandhic 
estate  in  the  mortgagor^  or  those  claiming  under  hha.  The  reverse  woura 
level  the  remedy  £y  foredosirre  to  a  mere  name.  The  consequence  b, 
that  afler  fofeclosnre  and  sale,  the  redeanption  cannot  in  fhct  be  revived. 
The  relief  which  the  mortgagee  obtains  by  suing  on  Iris  bond  after  fore- 
closure and  sale,  is,  by  bringing  in  the  deficiency :  but  the  redemptiMi 
»  so  far  opened  as  to  make  him  accountable  for  the  bonk  Mt  price  sf 
the  sale.  j^    r         ^ 
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kiomi^i  to  redeem,  or  be  foredosed;  and  likewise  a  cross  InA  asuUandgtiu* 
to  redeem,  on  which  there  was  a  decree  to  be  let  in,  on  payment  "g^^^^^^igye^ 

of  principal,  interest,  and  costs,  or  eke  to  be  foreclosed :  the  <m»  ff  S^- 

^*  ******  <iAii»j^— • 

Bortgagor  died;  and  the  account  beii^  taken,  the  plaintiff^  find-  ^„ qfdMottU 
ing  the  estate  insufficient,  brought  a  new  bill  of  revivor,  and  f^reOMe. 
partly  a  supplemental  bill,  both  to  review  the  former  decree  and 
proceedings,  and  likewise  to  have  an  account  of  the  assets  of 
the  defendant,  the  mortgage,  and  thereout  to  have  satisfaction 
for  a  bond,  which  was  gives,  as  a  collaCeral  security,  wi&  the 
naorlgage*    The  defendant,  who  was  the  executor  of  the  raort* 
gigor,  pleaded  the  former  decree,  in  bar;  insisting,  that  the 
|4aintiff  had  elected  his  satisfection^  and  had  not  so  much  as 
suggested^  that  it  was  deficient,  so  that  it  did  not  appear,  but 
that  he  might  rec^ve  «  double  satisfactioii  for  his  debt ;  and  that 
it  was  plain  he  had  not  waived  the  mortgage  by  his  bill  of    [  1079  ] 
revivor.    The  plaintiff  insisted,  that  it  was  the  practice  of  the 
court,  that  takiqg  out  of  process,  or  making  use  of  any  counter^ 
security,  was,  in  itself,  a  waiver  of  the  foreclosure;  and  that  a 
mortgagee-  had  always  his  election  to  waive,  and  open  the  fore- 
closure, and  to  have  recourse  to  his  bond  and  covenant,  if  he 
thought  proper.    But  the  court  was  of  o|nnion  that  the  plaintifi; 
by  his  revivor,  had  not  waived  the  mortgage,  or  so  much  as  sug- 
gested a  deficiency ;  and  the  plea  was  directed  to  stand  for  an 
answer,  without  liberty  to  except. 

Except  in  the  instances  already  mentioned,  I  do  not  find  that  Ni9«  feyw 
any  rules  have  been,  nor,  do  I  apprehend,  any  can  be  laid  down  ^^gnees  tM 
by  courts  of  equity,  as  to  the  exercise  of  thdr  jurisdiction  in  ^P^  fpredo>'  ' 
opening  foreclosures,  either  with  respect  to  the  time,  which        '       '    < 
shall  be  considered  as  a  bar,  or  to  the  particular  circumstances, 
which  will  entitle  a  suitor  to  this  interposition  of  die  court ;  for 
cases  of  this  sort  embrace  such  a  variety  of  considerations,  and 
are  firequently  so  complicated  in  their  nature,  that  each  depends, 
in  a  great  degree,  uppil  its  own  combined  circumstances;  and 
may  be  rather  considered,  as  an  instance  of  the  fact,  that  the 
courts  will  interfere  to  open  a  foreclosure,  than  as  a  general    [  1080  ]  ' 
rule,  as  to  the  circumstances  in  which  relief  will  be  given. 

Thus,  a  decree  of  foreclosure  was  opened,  after  sixteen  years.  Decree  opened 
where  the  bill  was  against  a  mortgagee,  who'  had  obtained  his  y^^rx,  on  com 
security,  part  by  original  mortgage,  and  part  by  assignment,  pro^  t^/raitd. 
etared  under  colour  of  being  a  friend  to  the  mortgagor  \  but,  in 
truth,  with  a  view  to  get  him  into  his  power,  that  the  mor^gee 
might,  upon  his  own  terms,  purchase  his  estate,  which  was  worth 


f 
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three  times  as  much  as  the  money  that  bad  been  advanced  there-* 
upon  (z).  ' 
NuUnhynwrt'  But  where  the  mortgagee,  in  1711|  entered  into  possession, 
S^^Sr^wi^  "P®°  *  foreclosure  made  absolujte  by  consent,  and,  considering 
Ment  to  farecUh  himself  as  having  an  absolute  estate  in  the  mortgaged  premises, 
JTrid^M,  nl!  ^y  virtue  of  the  decree,  proceeded  to  make  improvements  there- 
jeded  in  X>.  P.  on,  by  pulling  down  buildings  that  were  ruinous  ;  the  mortgagor, 

six  years  after,  in  17 1?*  moved  the  court  for  farther  time  to 
[  1081  ]     redeem;  and  it  was  so  ordered  upon  terms  {a).    But  this,  and 
several  other  orders  grafted  thereupon,  similar  in  their  nature, 
were  reversed,  on  appeal  to  the  House  of  Lords,  upon  the 
grounds,  that  it  was  not  consistent  with  the  practice  of  courts  of 
equity,  or  virarranted  by  precedents,  to  enlarge  the  time  for 
redemption,  after  the  mortgagor's  acquiescence  for  six  years, 
under  a  foreclosure,  by  his  own  consent ;  especially,  after  an 
alteration  had  been  made  in  the  estate,  either  by  pulling  down 
the  buildings,  enlarging  them,  or  otherwise ;  that  the  appellant 
had  been  two  years  in  possession,  before  he  began  alterations  on 
the  estate,  when  he  might  look  upon  it  as  his  own,  having  such 
^  a  tide  as  would  satisfy  a  purchaser ;  and  that  the  money,  re- 
ported due  to  the  appellant,  amounted  to  as  much  as  the  clear 
rent,  at  fifty-eight  years  purchase,  exclusive  of  subsequent  in- 
terest and  costs  that  would  incur,  if  the  litigation  were  suffered 
to  proceed. 
Foredonire  noi      In  the  last  case,  the  mortgagor  urged,  the  appellant's  ac- 
9^uLgto  ^ex^  quiescing  at  first  in  the  order  made  in  1717,  in  the  examining 
4imiMewiine$ifs.  witnesses,  and  not  opposing  the  subsequent  orders  for  en- 
[  1082  J     larging  the  time,  as  amounting  to  an  admission,  that  those 
orders  were  just,  and  that  the  estate  in  question  was  sbll 
redeemable. 
F^nd^re  wt      So,  in  the  case  of  Wichalse,  executor  of  Wichalse  v.  Short, 
ground  of  under  neither  over- value  in  the  estate,  nor  a  parol  agreement  to 
r^^rifTTc   redeem,  were  held  by  Lord  Cowper  and  Lord  Harcourt,  Cban- 

T€deem{K),  ' 

(z;  Burgh  v.  Ldxngton,  15  Vin.  Abr.  snre,  on  the  s^ound  of  frand  and 

476,  pi.  2.  S.  C.  9  £q.  Ca.  Abr.  609,  collnsive  dealing.— £d.] 

pi.  5.    2  Bro.  P.  C.  544,  [^t  vide  (a)  Ldmt  v.  CWap,    2  Bro.  P.  C. 

antea,  p.  976  and  978,  of  this  edition,  111.    S  £q.  Ca.  Abr.  509,  pi.  21. 

D.(Q),  for  two  cases,  where  the  re-  15  Vin.  Abr.  p.  467^  pi.  16  and  469, 

demption  was  opened,  after  foreclo-  pi.  13. 


narf  cmi^aT.'  (K)  In  Cox  ▼.  Peele,  2  Bro.  C.  C.  334,  a  bill  was  filed  to  earry  into 
execntion  a  parol  agreement  (entered  into  by  the  parties  by  means  of  their 
solicitors),  that  there  should  be  a  decree  of  foreclosnre,  that  the  estate 
should  be  sold,  the  mortgagee  paid  her  principal  and  interest,  and  tlwt  the 
remainder  should  be  handed  over  to  the  mortgagor.  This  bill  was  dismissed 
at  the  Rolls,  as  within  the  statute  of  frauds.  On  appeal  to  the  Chancellor, 
evidence  of  the  agreement  was  read  dc  bene  e$se^  but  the  decree  ^^as  affirmed. 
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odors,  to  be  snfficient  re«§ons  to  open  a  forectosore  after  twent; 
jeai«  ib) ;  and  their  decree  sna  afterwards  confirmed  on  appeal 
to  the  House  of  Ijords. 

Id  that  case  W.,  the.plaintiff'B.  late  hiubond,  having  mortf;^ed  ^nrhn  yMr* 
lua  estate  at  L.,  to  several  persona,  stitl  the  roortg^ees  pressing  ,ureaurtgagv 
for  their  money,  the  defendant  S.  was  prevailed  on  to  adraoce  ^/"""fl^i^ 
lOOOf.  for  dischargii^  those  incumbrances ;  and,  accordin^y,  biu'toraitem, 
die  former  mortgages  were  ass^ined  to  bim  by  deed,  dated  the  ^l^^^^-"" 
£9di  of  September,  1691.  He  afterwards  advanced  to  W.  a  bfvttrtgagtt^ 
farther  sum  of  500/.  on  die  3d  of  December,  160« ;  so  that  JlC^j  *Z^^iu 
the  estate  then  stood  moi^ruted  to  him  for  1500/.  and  in-  raomtyoK 
WWt.  »ai.    Bat  4it* 

Neither  principal  or  interest  being  paid  at  the  time  limited  "?'^q,  -i 
by  the  tnor^age,  or  for  above  two  years  aAerwtards,  S.,  in  16^4,  ' 

cdiibited  bis  bill  agamst  W.,  in  order  to  foreclose ;  to  which  bill, 
W.  pat  in  an  answer,  admitting  the  1300/.  »id  interest  to  remain 
due,  and  oEferiug  to  pay  the  same,  at  sneh  time  as  the  court 
thould  appoint ;  bat  desiring  a  reasooaUs  time  to  etH  his  estate 
for  Aat  porpose. 

On  the  lOtfa  of  July,  1695,  this  cause  was  heard;  and  a 
reference  was  made  to  a  Master  to  compute  the  sum  due,  &c. 
aad,  on  payment  thereof  by  W.  at  or  before  I^dy-day  th^n  next, 
he  was  to  have  a  re-conveyance  from  the  plaintiff;  but,  m  d&- 
fault  thereof,  to  stand  foredosed ;  and  it  was  decreed,  by  con- 
sent, that  if,  in  Ae  mean  time,  W.  could  procure  a  purchaser  for 
the  estate,  S.  should  join  in  a  sale  thereof. 

The  time  for  payment,  appointed  by  the  Master,  which  was 
the  e9tb  of  Ai^st,  l696,  was  afterwards  enlarged  to  the  e4th 
of  July,  1697,  when,  the  money  not  being  paid,  nor  any  pur-  [  ;1084  J 
diaaer  of  the  estate  procured,  the  decree  of  foreclosure  was, 
«a  that  day,  made  absolute,  and,  it  being  afterwards  duly 
^ned  and  inrolled,  S.  was  put  in  possession  of  the  mortgaged 
estate. 

Hie  mortgagor  lived  above  «ght  years  afterwards,  but  never 
attempted  to  t^>en  the  foreclosure,  or  to  disturb  S.  in  his  posses- 
aoo ;  yet  he,  nevertheless,  took  upon  him  to  devise  Uiis  estate 
to  bis  wife;  who^  in  Hilary  Term,  1708,  about  three  years  after 
her  husband's  death,  exhibited  her  bill  in  the  court  of  Chancery 
gainst  S.  praying  an  account  of  the  rents  and  profits  of  the 
es,  and  to  be  let  into  a  redemption  of  the  estate  upon  a 


y.Siti,  1  Bro.  P,  C.  414. 1  Eq.  Ca. 
Abr.  177,  pi.  1,    7Vw.Abr.S38,  pi. 
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WidtaUer.      soggestioii  that  the  former  decree  and  proceedings  had  been 

^^'  obtained  by  coUiimod. 

To  80  much  of  this  bSl  as  sought  to  laj  open  die  foreeloeure) 
the  defendant  pleaded  the  enrolled  decree,  and  his  possession 
under  the  same  in  bar ;  4nd>  by  bis  answer,  denied  any  coUosiod 
in  obtainipg  that  decree.  And  upob  arf^uing  this  plea  befoie 
Lord  Chancellor  G>wper|  it  was  allowed. 
[  1065  ]  Bat  the  plaintiff  having  replied,  and  witnesses  being  essmined, 
the  caose  was  heard  before  Lord  Chancellor  Harcourt,  in  April, 
1714 ;  when  bis  Lordship  declared,  that  the  defendant  had  fiilly 
proved  his  plea,  and  therefore  dismissed  the  bill  with  coats; 
which  decree  of  dismission  was  afterwards  affirmed,  on  appeal 
to  die  House  of  Lords. 

It  appears,  both  from  the  reasons  suggested  by  the  parties  to 
the  appeal  to  the  House  of  Lords,  and  by  the  report  of  this 
case  (c),  that  the  plaintiff,  in  the  original  suit,  did  not  rest  solely 
upon  the  ground  of  fraud  and  collusion,  in  the  original  decree 
for  foreclosure,  but  also  relied  upon  frequent  promises  made, 
subsequent  to  the  decree,  by  the  mortgagee  to  the  mortgagor,  to 
be  accountable  for  the  rents,  and  to  re-conyey  on  the  re»pay- 
ment  6f  his  money,  and  likewise  upon  the  value  of  the  estate, 
which  was  considerably  more  than  what  was  due  to  the  re- 
spondent. But  Ix>rd  Harcourt,  in  giving  his  opinion,  ssid, 
that  the  plaintiff  came  too  late ;  for  that  he  knew  no  instance 
where  a  man  had  been  let  in  to  redeem,  by  a  new  bill,  after  a 

{  1086  ]  decree  of  foreclosure  signed  and  inroUed,  upon  any  parol  agree* 
ment  or  declaration,  or  by  reason  of  any  over-value  qf  the 
estate;  such  a  practice  would  be  of  dai^erous  consequence, 
and  shake  abundance  of  titles  (l). 

HMbmiTf  hm       But  ijt  is  observable,  on  the  principal  case,  that  the  mortgagor* 

Ut^caMwtnM  Amse^had  acquiesced,  during  his  life-time,  under  the  decree; 

9erhap§  hme    and  that  the  plaintiff's  claim  was  that  of  a  voluntary  devisee  of 

Ml,  *  an  equity  of  redemption,  which  had  been  duly  and  regulariy 

foreclosed,  near  seventeen  years  before:  for,  perhaps  a  differ- 
ence would  be  made  if  the  application  came  early,  and  wasfirom 
the  mortgagor  himself  (cc);  especially,  if  all  thmgs  were  in 

(c)  S  Eq.  Cs«  Abr.  177,  pi.  1,  in        (cc)  [ThU    Is   veiy  oueitionable, 
mCiff.  at  the  prcseat  day«— £d.j 


FtrtdMnrc  nti  (L)  The  bill  in  MaUack  ▼.  GaUon^wti  to  be  let  In  to  redeem,  alMnf, 
9pmd  hf  jH«ft-  that  die  mortgagee  was  grcatW  OTcrpaid,  by  perception  of  the  rents  of  the 
ftt fee's  reeeifi  mortgaged  premises  ;  the  defendant  pleaded  in  bar,  a  decree  of  ftredoenre 
^  wMte  thnn  gigned,  and  enrolled;  toder  which  the  redemptioii  had  been  ab»i^tely  fbre- 
debt  mtS  rf  closed.  The  plea,  on  agreement,  was  allowed* 
retde^ 
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Atohi  quo,  and  no  iqjury  would  remit  to  the  niOTtgagee  from 
cipences  iDcurred  io  repairs^  improvements,  or  otherwise ;  as,  in 
such  case,  although  the  mortgagee  hath  the  legal  title,  yet  the 
mortgagor  seems  to  have  die  greater  equity.  Besides,  as  the 
original  intention  of  the  parties  was  a  loan,  not  a  purchase,  no 
injustice  would  be  done  by  giving  the  mortgagor  time  to  re* 
deem,  upon  making  foil  satisfaction  to  the  mortgagee.  Such  a 
distinction  seems  to  be  warranted  (J),  by  the  observation  of  the 
court  in  the  case  of  Rascarrick  v.  Bartan;  in  which,  redemption  [  1087  } 
was  denied  to  a  remainder-man  after  twenty  years ;  but  die  Lord 
Keeper  said,  that  he  made  a  great  difference  between  parties 
that  came  to  redeem,  who  were  no  parties  to  the  mortgage,  knd 
those  that  were  (m). 

.  The  mortgagee  calling  it  a  debt,  in  his  will,  to  a  collateral  Mortgage  tff. 
purpose  only,  will  not  alter  the  nature  of  the  estate  the  rnort*  nr^^tii  esM§ 
gagee  hath  in  the  premises,  after  a  foreclosure  made  absolute,  ^.^'  *^^ 
smd  many  years  possession  by  the  mortgagee*  fartckwn  (v> 

Thus,  where  Charles  Stuteville  (e),  1674,  1675,  1677>  and 
1678,  made  several  mortgages  of  his  estates,  in  the  county  of  S.^ 
to  Sir  Francis  JEiordi,  for  securing  several  sums  of  money, 
nmoimtittg  in .  the  whole  to  2900/. ;  and,  in  1682,  Sir  Frauds 
Kordi,  in  consideration  of  2386/.  5$.  paid  to  him  by  Lady  Glen* 
ham,  assigned  over  aU  his  securities,  upon  this  estate,  to  her  and 
her  trustees*  Lady  Glenham,  having  another  demand  upoit 
SttttevUle,  of  800/.  she,  in  Easter  Term,  1682,  exhibited  her 
bill  m  Chancery,  praying,  that  he  might  either  pay  her  both  [  1088  ] 
those  debts,  with  interest  and  costs,  or  be  foreclosed  of  his 
equity  of  redemption.  The  cause  being  heard  in  Easter  Term, 
1685,  the  defendant  was  decreed  to  pay  both  debts,  with  in- 
terest and  costs,  by  a  limited  time;  and,  in  default  thereof, 
that  he  should  be  foreclosed ;  but,  he  neglecting  so  to  do,  the 
finreclosure  was  afterwards  made  absolute,  and  the  decree  in- 
rolled. 

In  May,  1684,  Lady  Glenham  assigned  this  decree,  and  M 
her  interest  therein,  to  Mr.  Justice  Dolben ;  who  being  kept 
out  of  possession,  did,  in  1693,  brii^  several  ejectments,  and 

(4)1  Ch.  Ca.  2t0,  supra,  1050.  [S,  C.  Stl.  Ca.  Cb.  10,  cited,  where 

{e)  Tooke  ▼.  BhJvtp  of  Eiy^  1  Bro.  it  ia  said  the  jadge  took  time  to  con- 

P.  C.  119.   15  Vin.  Abr.  4t6,  pi.  1,  sider,  bat  the  parties  compromised. 

marg.   S  £q.  Ca.  Abr.  608,  pi.  1.  —Ed.] 


11  


(M)  The  ease  of  Xotearmlb  t.  Boi^oa,  has  loog  sinee  been  over-niled; 
see  antea,  97S,  of  this  edition,  ii«  (P). 

(N)  See  simibr  law  in  SUkeradMt  ▼.  adikH,  S  Vei.  ft  Bca.  45,  and 
aaUa,  493;  of  this  tditioPi  n.  (P). 

P  F  « 
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1^keY.Biihap  thereby  recovered  part  of  the  premises ;  the  residue  being  hdd 
^    ^*  by  Mrs.  Stuleville^  the  mother  of  Charles^  as  having  an  estate 

for  life  prior  to  the  mortgages. 

Soon  afterwards^  Justice  Dolben  died,  having  made  bis  »vrill| 
and  thereof  constituted  Sir  Gilbert  Dolben  sole  executor  and 
residuary  legatee;  but  in  this  will  was  the  following  clause: 
''  And,  if  Mr.  Stuteville's  deftf  be  well  paid,  as  I  doubt  not  but 
*^  it  wills  I  order  my  executor,  Gilbert  Dolben,  to  pay  the  sum 
*^  of  4800/.  amongst  the  children  of  my  nephew,  John  Dol- 
[  1089  J  '^ben/'  And,  upon- calculation,  this  sum  of  4100/.  exactij 
agreed  with  the  money  decreed  to  be  paid,  with  the  interest 
thereof,  from  the  time  of  the  decree  to  the  date  of  the  testator's 
will. 

Upon  the  death  of  Mrs.  Stuteville,  Sir  Gilbert  brought  an 
ejectment,  and  recovered  the  lands  held  by  her,  so  that  he  was 
in  possession  of  the  whole  estate.  ^ 

In  July,  1694,  Charles  Stuteville  exhibited  his  bill  in  Chan- 
cery against  Gilbert  Dolben,  praying,  that  he  might  be  at  liberty 
^o  redeem,  on.  payment  of  the  mortgage-money,  and  interest | 
but,  to  this  bill,  the  defendant  pleaded  the  former  decree  of  fore-» 
closure,  and  insisted,  that  the  plaintiff  ought  not  to  be  let  in  to 
a  redemption. 

On  the  10th  of  July,  1695,  this  cause  came  on  to  be  heard 
before  the  Lord  Chancellor  Sotners,  when  the  defendant's  plea 
was  allowed ;  but  his  Lordship  recommended  an  accommoda- 
tion, and  accordingly  it  was  ordered,  by  consent,  that  the  de- 
fendant should  be  at  liberty  to  redeem,  upon  payment  of  prin- 
cipal, interest,  and  costs,  to  be  computed  by  the  Master,  The 
[  IQ90  ]  plaintiff,  however,  not  complying  with  this  order,  nor  being  wil- 
ling to  abide  by  this  judgment  of  the  court  on  the  plea,  moved 
for  leave  to  amend  his  bill ;  and  this  the  court  thought  proper  to 
grant,  on  condition  of  bis  giving  his  own  recognizance  not  to 
disturb  Gilbert  Dolben,  or  his  tenants,  or  commit  waste ;  but  if  - 
he  refused  to  comply  with  this  condition  in  a  month,  then  his 
bill  was  to  be  dismissed  with  costs,  without  farther  motion ;  and 
Stuteville  not  complying  with  this  order, .his  bill  was  dismissed* 
accordingly, 

Stuteville,  still  apprehending  he  had  a  right  to  redeem,  by 
deed,  dated  the  24eb  of  May,  1700,  settled  the  premises  upon 
trustees,  in  trust  to  sell,  and  pay  Sir  Gilbert  Dolben  and  all  hia 
other  creditors ;  and  then,  in  trust  for  himself,  his  heirs,  exe- 
cutors, administrators,  and  assigns.  He  also  made  his  will,  and 
thereby  devised  all  his  estate,  real  and  personal,  and  his  equity  of 
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redempdoo  in  the  premises,  unto  Catheruie  Tooke,  her  heirs,  Tooker.BiAop 
executors,  administrators,  and  assigns,  and   soon  afterwards  ^    ^' 
tiled. 

In  December,  1702,  eighteen  years  after  the  decree  of  fore* 
closure.  Sir  Gilbert  Dolben  assigned  over  all  his  estate  and 
interest  in  the  premises  to  the  bishop  of  Ely,  in  consideration 
of  8000/.  who  afterwards  purchased  of  the  representatives  of  [  1091  ] 
Mrs.  Stuteville,  a  debt  of  5800/.  due  to  her  for  the  arrears  of 
her  jointure,  and  for  which  she  had  obtained  a  decree,  whereby  • 
4fae  whole  stood  charged  with  the  debt. 

In  June,  1703,  Catherine  Tooke  exhibited  her  bill  against 
Sir  Gilbert  and  the  Bisliop  of  Ely,  praying  a  redemption  of  the 
premises,  on  the  foot  of  Lady  Glenham's  decree  i  and  that  she 
might  have  a  re-conveyance,  and  an  account  of  the  rents  and 
profits.  To  this  bill,  Sir  Gilbert  pleaded  the  decree  of  fore^ 
closure,  the  Bishop  likewise  pleaded  that  decree,  and  his  several 
purchases  from  Sir  Gilbert,  and  from  the  representatives  of 
Mrs.  Stuteville ;  and  upon  arguing  these  pleas,  before  the  Lord 
Keeper  Wright,  on  the  2 1st  of  July,  1704,  they  were  allowed. 

From  this  order,  the  plaintiff  appealed ;  insisting,  principally, 
that,  by  Mr.  Justice  Dolben's  will,  and  the  subsequent  proceed- 
ings, the  foreclosure  was  opened;  and  that  nothing  had  been 
since  done,  to  bar  the  appellant  of  her  equity  of  redemption.. 

On  the  other  side  it  was  contended,  that  Sir  William  Dolben's  r  1092  ] 
calling  it  a  debt  in  his  will,  to  a  collateral  purpose  only,  could 
not  alter  the  nature  of  the  estate,  he  had  in  the  premises,  any 
more  than  the  cfdling  a  leasehold  estate  an  estate  in  fee-simple, 
would  have  converted  the  leasehold  into  a  freehold;  that  the 
Bishop  of  Ely  was  a  purchaser  of  the  estate,  at  a  very  great 
price,  under  a  decree  which  had  been  signed  and  inroUed  above 
twenty  years,  and  which  had  been  twice  allowed,  as  a  good  bar 
of  the  redemption :  and  so  it  was  held  by  the  Lords,  and  the 
appeal  was  dismissed,  and  the  decree  and  order  was  affirmed. 

Nor  will  a  decree  of  foreclosure  be  set  aside,  after  twenty  ForecUsurt  not 
years,  for  matter  of  form  only ;  not  even  although  the  estate  be-  ^  '^'ewiT 
come  of  considerably  more  value  than  the  money  lent  thereon  :  far  matter  i^f 
but  a  demurrer  to  such  bill  will  be  good  (/>  ^"^  ""^^^""^ 

(/)  JoRff  ▼.  Kenrick,  15  VId.  Abr.  470,  pi.  18.  S,  C.  3  Bro.  P.  C.  315. 
3  Eq.  Ca.  Abr.  6US,  pi.  Si. 

(O)  A  foreclosure  wiU  not  at  any  time  be  set  aside  for  want  of  mere 
natter  of  form  in  obtaining  tbe  decree,  especially  if  twenty  years  hare 
elapsed  since  tbe  decree  was  pronounced.  This  is,  perhaps,  the  more  cor^ 
'^^t  expression  of  the  doctrine  in  the  text. 
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N0  ieene  If  tenmt  in  tail  of  an  estate  (g),  subject  to  a  mortgage,  suffior 

e$uae  tSS^if  ^  recovery,  and  sell  part  thereof,  and  afterwards  the  mortgagee 
^tSlS^^mmi^  exhibit  a  bill  for  foreclosure  or  sale ;  though,  in  law,  he  hath  a 
gtigg.  right  to  have  all  the  parts  of  the  estate  liable  to  his  satisfectioD, 

[  1093  }     yet  the  equity  is^  that  the  part  sold  should  not  be  meddled  with, 
unless  the  remainder  be  not  sufficient  for  the  satisfaction  of  the 
\  mor^^agee  (p).    « 

^**37**bL  ^*m  ^°  mortgage  of  a  revemon,  and  decree  to  redeem,  instead  of 
to  Mti^^dibi  the  alternative,  ''or  the  mortgagor  to  be./oreclo^ed"  the  court 
W^  decreed,  that  the  mortgagee  should  hU  to  mtisfy  the  debt. 

Thus  (A),  where  G.  being  in  his  life  seised  in  fee  of  a  revernon 

'  of  lands  depending  upon  the  life  of  H.  by  deed,  dated  the  25th 

of  November,  18  Jac.  mortgaged  the  lands  to  A.  and  K.and 

their  heirs ;  afterwards  the  mor^^age  became  forfeited ;  when  K. 

by  deed,  dated  1st  March,  22  Jac.  released  all  his  right,  titi^ 

interest,  claim^  and  demand,  in  the  lands  unto  A.  and  his  heirs 

for  ever.    A.,  by  his  will,  devised  the  said  premises  to  L.  in  fee. 

I*  being  a  merchant,  and  his  livelihood  consisting  in  the  returns 

of  money,  and  the  consideration  in  the  said  deed  of  mortgage 

being  340/.  disbursed  in  18  Jac.  upon  a  dry  reversion,  exhibited 

[  1094  3     a  bill  to  oblige  the  heirs  at  law  of  the  mor^agor  to  repay  the 

money,  with  damages,  or  else  to  have  the  lands  decreed  to 

him,  to  the  end  that  he  might  sell  them ;  and  so  the  court 

decreed. 

dSSai  "^Srf        "^"^  ^  *  mortgagor  die,  and  his  personal  estate  prove  der 

mmigti^dead,  ficieut  to  discharge  the  mortgage,  the  mortgagee  may,  on  filings 

•JJJJ^jJg*  J^   bill  to  enforce  payment  of  the  money  due,  pray  a  sale  of  the 

mortgaged  estate  in  the  first  instance.    But  in  such  case  there 

(g)  EirkhoM  V.  Smiikf  1  Yes.  S61.      [&  C.  antea,  4f  4  and  4t6,  of  tbtt 
(A)  Horn  V.  YigMreB,  i  Cb.  Rep.  93.      editioD,  note  (Q),  and  1056.— £^1 


may 


(P)  Bntio  this  case  the  purchaser,  it  is  presnnied,  most  be  a  party»aihe 
»ay  redeem.  Ai  to  redeeming  both  estates  or  neiUier,  see  antea,  $39,  of 
fliis  edition,  n.  (Z) ;  and  Stoku  ▼.  Clendon^  supra,  p.  97ty  of  this  editioD. 
a.  (N),  for  a  case,  where  it  was  held,  that  one  estate  coold  not  l>e  foredoied 
without  making  the  owner  of  the  other  estate  a  party. 

(Q)  Where  a  dry  reTersion  has  been  mortgaged,  it  seems  natural  to  nyt 


his  money  till  the  falling  in  of  the  particolar  estate. 

(R)  Lord  Redesdale's  notes  refer  to  a  case  of  flo^gsoa  y.Parkir^  26th  Jaly» 
1791,  to  the  foUowing  effect :  «  BUI  by  aaortgagee  in  fee  agahist  the  per- 
sonal representative  and  the  heir,  for  payment  of  mortgage  debt  ont  of 
the  personal  estate,  as  fiir  as  it  would  extend,  and  the  deficicficy  to  be  raised 
by  sale  of  the  mortgaged  estate.  Decree  accordingly."  It  is,  however,  to 
he  observed  on  this,  that  the  decree  vnis  en  coHMeni  of  the  heir,  &c  Reg* 
Lib.  1790.  A.  fol.  60f  b.   n  Bro.  C,  C.  15S,  Balt^  edition,  a,  (i). 
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18  a  distinction  where  the  same  person  is  heir  and  also  executor, 

and  where  those   characters  are  filled  by  different  persons. 

These  two  last-mentioned  propositions  were  assented  to  by  the 

court  of  Chancery  in  the  following  case: — S.  (i),  deceased, 

mor^i^ed  die  estate  in  question  to  D.  in  fee,  and  afterwards 

died,  leaving  T.  hb  brother  and  heir  at  law,  who  also  took  out 

letters  of  administration.    Then  D.  filed  hb  bill  against  T., 

praying  an  account  of  the  principal  and  interest  due  on  the 

mortgage,  and  also  a  sale;  and  in  case  the  mortgaged  estate     [  1095  ] 

should  not  prove  suflScient  to  pay  the  principal  and  interest  due, 

that  the  deficiency  might  be  made  up  out  of  the  personal  estate, 

and  in  case  T.  should  not  admit  assets,  that  there  might  be  an 

account  of  the  personal  estate.    In  the  bill  he  stated  the  bond 

and  mortgage,  and  that  the  personal  estate  was  deficient ;  T.  by 

hb  answer,  admitted  that  the  personal  estate  was  very  small, 

and  would  be  deficient,  aud  the  cause  coming  on  before  hb 

Honor,  he  ordered  accordhig  to  the  prayer  of  the  bSl.    From 

thb  decree  the  defendant  appealed,  because  it  bad  not  ordered 

an  account  of  the  personal  estate  in  the  first  mstance,  or  that  so 

much  of  the  estate  only,  as  should  be  necessary,  should  be  sold. 

Sed  per  curiam ;  the  decree  is  of  course,  the  heir  and  personal 

represelitative  being  the  same  person;  though,  if  they  had  been 

different  persons,  it  would  have  been  necessary  first  to  have  an 

account  of  the  personal  estate  (s). 

Where  [there  are  several  executors,  and  one  of  them  b  in-   ?"*jl*J,^^*' 
debted  to  the  testator,  for  which  he  had  given  a  security  by  way   t^ti^r  by  mort' 
of  mortgage  upon  his  estate,  if  the  co-executors  are  apprehen-  <^>  ^^^y 
sive  that  he  b  insolvent,  and  that  the  estate  may  prove  a  deficient  $aU. 
security,  bringing  a  bill  against  him  to  foreclose  is  improper, 
because  the  testator  having  made  him  an  executor,  gives  him  an 
interest  in  the  mortgage;    the  other  executors  should  have 
brought  a  bill  for  sale  of  the  estate  (j) — Ed.] 

(t)  Daniel     ▼•  SlHpwUh,    i  Bro.  text  found  here  in  the  4th  edition, 

C  C.  155.  the  same  case  was  mentioDed  postea, 

(j)  Xjkcos  V.  S^Itfy  S  Atk.  58.  [The  1150^  of  the  4th  edition,  where  it 
aboTe  Is  sabstituted  from  the  report  was  considered  noaecessary  to  re- 
fer the  two  anintelUgible  Unes  of  the  peat  it— -JEd.] 


(8)  It  may  be  inferred  from  this  case,  that  a  mortmee  cannot  pray  a  sale    fVkeihir  ^hm 
en  the  defiaency  of  the  estate  to  pay  his  mortgage  debt,  withoot  praying  an    eHate  it   defi» 
account  of  the  personal  estate  in  the  first  instance,  unless  the  same  person  'eieni,0tc€untrf 
embraces. the  characters  of  both  heir  and  personal  representative  of  the   ffn^nal  taUiU 
iDortgagor.    Mr.  Belt,  however,  conceives  it  to  be  the  subsisting  practice    mes^  btj^aytd 
(ootwithstanding  the  doctrine  in  Plunkett  v.  Pejtson,  2  Atk.  51,  and  the    tnJIrs'tiMtance. 
decision  of  Knight  v.  Knight,  3  P.  Wms.  531,)  to  allow  a  mortgagee  to 
taring  a  suit  against  the  heir  without  bringing  the  personal  representative 
^fort  the  court ;  see  S  Bro.  C.  C.  155,  n.  (l)|  referring  to  3  P.  Wms.  333, 
s.  (A),  and  Fell  ▼.  Brown,  stBro.  C.  C.  S78. 


loie 
rioge] 

pray  fa/e,  if  et- 
taUbedefiiieHt, 
butt  sale  never 
decreed  en  HQ 
to  fereefom  {r). 
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8eU  fnay  be 
prayed  on  eup- 
plementdlbiUf 
wKem 


*  And  where  the  bill  was  to  foreclose,  and  the  defendant  9p* 
peared  {k),  and  stood  in  contempt  for  not  answering  to  a 
sequestration,  and  the  cause  came  on  upon  the  sequestradoo, 
for  the  bill  to  be  taken  pro  confeufy;  and  the  counsel  for  the 
plaintiff  prayed  a  decree  for  sale  instead  of  a  foreclosure,  be- 
cause the  security  was  defective,  and  if  they  should  afterwards 
sue  the  defendant  on  his  bond  fdr  performance  of  covenants, 
that  would  open  the  decree  for  foreclosure,  and  he  insisted  diat 
such  decrees  were  usual.  But  his  Honour  said,  that  he  never 
had  known  any ;  but  that  where  the  security  was  defective,  it 
livas  often  indeed  referred  to  a*  Master  to  set  a  valuation  on  the 
estate,  and  the  plaintiff  was  to  take  it  pro  tanto.  But  in  this 
case  he  decreed  a  sale,  because  the  decree  was  that  the  bill 
should  be  taken  pro  confesso,  and  not  according  to  the  prayer  of 
the  bill  (u). 

{kyDoihwood  T.  i^hatiff  Mo6. 196. 


■** 


JSefueetrutor 

toiil  be  ordered 
to  pay  rent*  re' 
eeived  to  mort- 
gagee, and  give 
up  possession  to 
wim  if  required. 


(T)  In  Dashwood  v.  Bytheuay  a  case  of  Nosworthy  v.  Mayuard  was  men- 
tlonedy  vrbere  the  secarity  being  defect! ve,  the  caose  stood  over,  and  th« 
plaintifis  filed  a  supplemental  bill  and  prayed  a  sale.— A  sale  is.  at  all  times 
much  preferable  to  a  foreclosure,  as  abating  the  tedious  process  of  the 
latter,  it  b  liable  to  be  re-opened  during  the  space  pf  twenty  years,  oa 

f  rounds  which  are  sometimes  trivial,  often  expensive,  and  always  vexatioas. 
f  the  mortgagee  foreclose  the  equity  of  redemption,  sells  the  estate,  and 
sues  on  a  collateral  security  for  the  deficiency,  he  will,  we  have  seen, 
(autea,  1077,)  open  the  foreclosure,  and  by  that  meatis  allow  the  mortga^r 
an  opportunity  of  moving  for  furUier  time  to  redeem,  which  may  be  ea* 
larged  almost  without  sthit,  and  a  second  foreclosure,  with  considerable  dif- 
ficulty and  much  anxiety,  at  length  obtained.  It  Was  therefore  forcibly, 
though  iaefiectually  argued,  in  a  late  case,  that  the  advantage  was  too  raoch 
in  favour  of  a  mortgagor ;  who,  though  he  could  stop  the  suit  npon  a 
bill  of  foreclosure  in '  /tmsirr,  was,  by  a  liberal  indulgence,  in  *A* 
dition  to  the  necessary  delay  in  the  usual  course  of  proceeding,  fiir- 
tiished  with  the  means  of  keeping  the  mortgagee  out  of  his  monev  at  the 
hazard  of  all  the  inconvenience,  and  even  the  ruin  that  might  be  the  con- 
sequence. Perry  v.  Harker,  13  Ves.  202.  As  a  general  rule,  the  court  will 
not  decree  a  compulsory  sale.  The  mortgagee  may  have  a  foreclosure,  bat 
he  cannot  have  a  sale  without  the  consent  of  the  mortgagor,  except  io  the 
foUowuig  instances ;  1st.  lifhere  the  estate  is  deficient  to  pay  the  iQCom- 
brance,  ubi  supra.  Sd;  Where  the  mortgage  is  of  a  dry  revernon,  aotea, 
1095.  Sd.  Where  the  mortgagor  dies,  and  the  reversion  descends  -on  an 
infant^  snpra,  p.  1059.  4th.  Where  the  mortgage  is  of  an  advowsoii,  antea, 
p.  198,  of  this  edition.  5th.  Where  the  mortgagor  becomes  bankrupt,  and 
then  the  mortgagee  may  pray  a  sale  under  Lord  Rosslyn's  general  order, 
4  Bro.  C.  C.  548.  And,  6th.  Where  the  mortgage  is  of  an  estate  in  Ireland. 
Perry  v.  Barker,  anteia,  1004,  of  this  edition,  n.  (I);  and  in  all  these  casef, 
if  a  sale  be  not  prayed  in  the  first  instance,  it  is  presumed  it  may,  in  an 
^additional  bill. 

(U)  With  respect  to  sequestrations  for  contempt,  which  are  in  the  natoreof 
executions  at  law,  the  followibg  case  lately  occurred.  On  the  7tfa  of  April, 
1814,  a  commission  of  sequestration  issued  against  the  defendant,  directed 
to  certain  commissioners,  commanding  them  to  enter  upon  all  the  Lands, 
tenements,  and  real  estate  of  the  defendant;  and  to  collect  into  their  bands, 
not  only  the  rents  and  profits  of  the  said  es^tate,  but  also  all  his  goods  and 
personal  estate,  and  retain  the  same  until  the  defendant  should  pay  the  sum 
of  3,B892.  into  the  bank,  clear  his  contempt,  and  Uie  court  should  make  an 
order  to  the  contraiy.  The  acting  coninilssioners  seized  into  their  bana* 
the  whole  of  the  defendant's  estates  j  whereupon  petitions  were  prescnltd 
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It  8^1118  to  have  been  formerly  doubted  whether^  where  there  rvreOomr^md 
is  a  debt  secured  by  mortgage,  and  abo  a  bond  debt  due  from  j^ffj^j^^^ 
thc^  same  person,  and  the  itortgagee  eihibits  his  bill  to  be  <«cinf«r. 
redeemed  or  foreclose^  the  mortgagor  may  redeem  widiout  dis- 
chaiging  the  bond  debt,  as  well  as  that  by  mortgage;  but  I 
apprehend  this  doubt  is  totally  removed  by  the.  modem  deci-    r  1097  1 
aions  upon  the  subject  (2).    It  arose  from  not  attending  to  the 
distinction^  between  an  application  from  the  mortgagor  to  re* 
deem,  and  one  by  the  mortgagee  to  foreclose;  for  wjb  are  to    ' 
observe,  that  the  reason  on  which  diat  opinion  had.  prevailed  in 
courts  of  equity,  on  application  made  by  the  mortgagor  to 
ledeem,  was,  because  he  who  .wishes  to  have  equity  rendered 
to  him,  must  render   it  to  those  against  whom  he  applies 
for  it. 

Thus,  if  a  mojT^gor,  after  having  forfeited  his  estate  in  Mortgagor  u* 
law  to  the  mortgagee,  by  neglecting  to  perform  the  condition  to  ^*"^i  52J* 
.which  he  had  made  it  subject,  applied  to  equity  to  enable  him  €:otiitraiimort* 
to  redeem,  it  was  thought  just,   that  when  equity  interfered  to  W««/w«'**« 
take  from  the  mortgagee  the  estate,  which  by  law  was  become 
absolutely  vested  in  him,  care  should  be  taken  that  the  mort- 
gagee was  not  pre^diced  by  its  interposition ;  which,  viewing  a 
mortgage  as  a  complex  transaction,  and .  not  simply  as  a  debt,  it 
would  be,  if  other  debts  that  he  bad  let  the  mortgagor  contract, 
perhaps,  in  some  degree,  under  confidence  that  they  would  be 
covered  by  his  former  security,  were  left  undischarged.     But 
there  is  no  pretence  for  the  interposition  of  this  maxim,  where 

(0  Vide  supra,  [347, 551,  of  tbU         (tt)  [See  infra,  p:  itOO  and  llOS, 
cdiUon.— JEd.]  t»  notw.— £d.] 


by  two  separate  mortgagees  of  the  estate,  praying  that  the  rents  received 
by  the  sequestrators  might  be  applied  in  discharge  of  the  nnterest  on  the 
mortgages,  and  tliat  the  mortgagees  might  be  let  into  possession.  The  only 
'question  in  dispute  was,  whether  the  mortgagees  were  entitled  to  the  rents 
received  by  the  sequestrators  prior  to  the  Master's  report,  finding  so  much 
due  to  the  Mortgagees  respectively  for  principal  and  interest ;  and  it  was 
contended,  that  the  rents  were  not  so  applicable,  on  the  ground  that  a 
sequestratioa  was  in,  the  nature  of  an  execution  at  law.  The  Vice  Chan- 
cellor said,  the  rents  and  profits  in  this  case  received  by  the  sequestrators 
were  not  vested  in  the  plaintiff  (the  person  on  whose  behalf  the  sequestration 
was  awarded),  bnt  were  in  autodia  Ugit ;  and  there  must  be  a  further  order 
before  they  could  be  applied  for  the  benefit  of  the  plaintiff;  and  if  parties 
in  the  mean  time  came  in,  as  the  petitioners  had  done,  and  shewed  to  the 
court  that  the  est;Ue  was  mortgaged  to  Uiem,  they  were  entitled  to  the  rents 
and  profits  in  part  discharge  of  what  was  dae  to  them  upon  their  mort- 
gage, after  paying  thereout  the  sequestrators  their  costs,  and  the  costs  of 
the  present  application ;  and  the  sequestrators  must  give  up  the  possession 
of  the  estate  to  the  mortgagees.  hVaUcer  v.  Bell,  t  Madd.  Rep.  21.  See 
also  Fawcett  v.  FothergUlf  1  Dick.  99.  BowUa  v.  Partons,  ib.  14S.,  and 
Adanu  v.  CUaton^  6  Yes.  S28,  where  it  was  held,  that  parties  claiming  a 
mortgage  on  sequestered  estates  must  come  to  be  examined  pro  ta^ereMe 
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ft  mortgtgee  comes  la  foreclose ;  for  his  ialenlioii  is  to  shut  cot 

£  1098  ]     ^  mortgagor  from  kk  etpntj,  and  strictly  to  enforce  Ais  own 

legal  title.    In  soch  case  tberrfore,  tbe  mortgagee  electmg  for 

himself^  and  dioosing  to  have  a  strict  performance  of  the  con* 

tracts  the  only  equity  which  he  is  entitled  to  against  the  mort* 

gagor,  seems  to  be,  to  be  decreed  exactly  that  which  the  few 

would  give  him,  and  for  which  he  hath  stipoiaied,  namdy,  the 

land  or  the  mortgage'monej  anfy. 

FM  mort*  And  it  seems  to  hare  been  so  determined,  in  the  case  of 

^'mi  h9fST  Sharpnell  j.  Blake  (m),  which,  as  to  the  point  in  question,  was 

tfiitf yUes  m    iiiiig  •   B,  being  seised  m  fiee  of  a  copyhold  estate  held  of  the 

SicomA  moit-     manor  of  ■     ■  ,  upon  the  5th  of  October,  1/25,  made  a 

IS^tf'^td^  conditional  surrender  of  it  to  the  plaintiff  S.  to  secure  400/.  and 

hond  mt  tack'    interest,  and  afterwards  borrowed  50/.  of  S.  upon  bond.    Then 

M^io  nwrt.    u  ^  j^y  ^^  surrenders  (the  first  dated  26th  May,  1733,  the 

other  27th  May,  1734)  mortgaged  his  estate  to  the  defendant 
T.  for  650/.  The  29th  of  August,  1734,  B.  became  a  bank- 
rupt. Some  time  in  October  foUowing,  S.  delivered  ejectments 
against  the  tenants  to  get  possession  of  this  estate.  Upon  30lh 
October,  the  defendants  T.  and  H,.  as  assignees,  gave  S.  notice 
that  they  would  pay  him  his  money  due  upon,  the  mortgage,  the 
[  1099  ]  llth  November  following.  Upon  the  6th  Novehiber,  1734, 
S.  not  having  attended  at  the  time  and  place  appointed  to  re- 
ceive his  money,  filed  his  bill  for  a  foreclosure.  T.  brought  a 
'  cross  bill  to  redeem  B.'s  mor^^age,  upon  payment  of  principal 
and  interest :  S.,  the  defendant  in  the  cross  cause,  insbted  upon 
being  paid  the  bond-debt  of  50/.  as  Unt  upon  security  of  the 
mortgage;  for  that,  at  the  time  of  landing,  it  was  so  agreed, 
and  charged  that  T.'s  mortgages  were  only  colourable  and  frau- 
dulent, to  cover  the  estate  from  debts.  T.  was  B.'s  son-in-law, 
and  had  made  no  proof,  in  the  cause,  of  the  payment  of  the  pre- 
tended consideration-money  for  the  two-mortgages;  but  the 
Lord  Chancellor  held,  that  this  bond-debt  could  not  possibly 
be  tacked  to  the  mortgage. 

And  his  Lordship,  in  delivering  judgment  upon  this  case, 
observed,  that  it  had  been  settled,  that  a  mortgagee  might 
insist  upon  being  paid  a  bond  debt  against  the  mortgagor  (z); 

(m)  ShtrpMli  T.  EUtke,  t  Eq.  Ca«  Abr.  603,  pi.  94. 


Bond  Mi  tack"  .  (^)  1*^  report  reads  thns :— ^  By  all  the  late  cases,  a  mortgam  can 

ubU  to  mmi'  i>^*i*5  P^^"  being  paid  a  bond  debt,  even  against  the  mortgagor  woiself; 

.goge  againii  '^^  '^  ^"  '^''  stronger  against  a  second  mortgagee,  or  assignees  m  a  conunia- 

mortgogor  sr  ^^'^  ^^  bankruptcy';  and  in  the  latter  case,  the  creditor  is  not  entitled  to 

creditwt^  the  whole  debt,  but  rateably  and  proportionably.with  the  rest  of  the  ere* 
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dmt  tbe  case  was  stilt  stronger  against  a  second  mortgagee  or 
assignee  of  a  commission  of  bankruptcy  (n) ;  and  that  there 
must  be  an  enquiry  before  the  Master,  or  by  directing  an  issue, 
whether  any  money  was  lent  upon  these  mortgages,  in  order  to 
determine  to  whom  the  equity  of  redemption  belonged,  viz.  I  ^^^  ] 
whether  to  the  assignees^  or  to  the  plaintifF  in  the  cross  cause  in 
his  own  private  right.  Tbe  decision,  as  to  tacking  the  bond 
debt,  is  not  reconcileable  to  the  observation  made  by  the  Chan- 
cellor, on  any  other  ground,  than  that  of  S/s  being  plaintiflF 
in  the  bill  to  foreclose  ;  that  seeming  to  be  the  only  difference* 
in  bis  liQrdship's  mind,  between  this  case,  and  the  case  cited  by 
him  as  settled ;  the  right  between  the  puisne  mortgagees  and 
tbe  assignees  remainmg  undetermined  (y). 

(«)  Qmere,  et  vide  sapra,  [S53,  of  this  edition.— £<f.] 


ditoit.''  The  whole  of  this  seoteoce,  to  say  the  least  of  it,  is  very  confosed, 
and  eTen  contradictory.  A  mortgagor  coming  to  redeem,  may  pay  off  the 
mortMe  without  the  bond.  See  antea,  548,  of  this  edition,  in  the  text. 
And  It  u  dear  that  where  a  mortgagor  has  assigned  his  eqoity  of  redemption 
in  trust  to  pay  his  debts,  the  mortgagee  cannot  tack  his  bond  to  his  mort- 
gage, bat  most  come  in  with  the  other  creditors  pro  ratUf  as  to  tlie  Ixmd, 
antea,  553,  n.  (O).  The  same  may  be  said  of  assignees  under  a  commission 
of  bsinkruptcy,  thongfa  no  case  directly  decides  that  point.  Hie  above 
passage,  therefore,  cannot  now  l>e  received ;  but  a  sUgnt  alteration  would 
restore  both  the  law  and  the  sense.  Thus,  if  the  word  **  even"  were  altered 
into  '<  not "  or  '<  not  indeed ;"  the  obvious  contrariety  l>etween  the 
former  and  latter  limb  of  the  sentence  woold  then  be  reconciled. 

(T)  In  answer  to  the  claim  of  tacliing,  it  was  merely  necessary  to  say  that  DiMtinetiim  in 
there  were  creditors,  against  whom  the  mortgagee  could  not  tadk  his  bond  to  texi  tuUenabU* 
his  mortgage,  but  must  come  in  pro  rata  with  them  under  the  commission, 
as  to  the  bSad  debt.  See  preceding  note.  It  was  not  necessary,  therefore^ 
to  refer  to  the  above  distinction  between  a  bill  of  foreclosure  and  a  bill  to 
redeem,  and  it  is  observable,  that  the  court  itself  did  not  allude  to  any  such 
distinction.  The  learned  author  first  supposes  a  point  of  difference,  and 
then  by  an  extremely  forced  construction,  presumes  that  the  court  proceeded 
vpon  it,  saying,  that  tin  decision  is  not  reconcileable  with  former  obser* 
▼ations  of  the  court  on  any  other  gronnd.  But  it  has  been  shewn,  that 
otiier  substuntial  grounds  existed;  and  it  should  be  recoUected  tint  the 
Judge  came  to  no  decision  on  the  subject,  but  merely  directed  an  enquiry  to 


wliom  the  equity  of  redemption  belonged.    The  learned  author  is  therefore   mfari^a^^^fat^sm 
without  authority  for  his  distinction ;  and  it  should  be  noticed  that  the  Oo^rl^ 
cases  lean  entirely  on  the  other  side,  disregarding  the  above  supposed   „|0»^|fj^  ^^ 


\y  and  tending  to  establish  the  princijile,  tliat  a  mortgagee,  in  fore-    .  tnortrare. 
ckMing  an  heir  at  law,  ms^  tack  his  bond  to  his  mortgage,  if  by  so  doing  he  ^^  * 

will  injure  no  other  creditors.  Many  instances  have  occurred  where  the 
■Boiigagee  has  filed  a  bill  of  foreclosure  and  claimed  a  rif^t  to  tack  a 
bond  debt  to  his  mortcage,  and  it  has  been  disallowed,  not  because  it  was  on 
m  bill  of  foreclosure,  but  upo^  other  merits,<— as  that  a  bond  debt  was  not 
tnckable  to  a  mortgage  against  the  mortgagor  or  against  creditors,  or  that 
m,  simple  contract  debt  was  not  tackaUe  to  a  mortgsge.  See  Priee  v.  Fui* 
Mrfgps,  Amb.  685.  Hnmertam  v.  Rfger§,  iVes.  jun.  515.  Newbf  v.  Co&perp 
Finch  579.  In  all  these  cases  the  bill  was  for  a  foreclosure,  and  the  above 
^■■H™^»lft"  was  not  alluded  to,  when,  if  it  were  a  sound  distinction,  it  would 
hnve  decided  the  cases  at  once,  without  the  necessity  of  recurring  to  other 

growods*    The  next  note  will  shew,  that  the  doctrine  of  the  text  does  not  d 

pr«Tail  to  prohibit  tbe  tacking  of  a  judgment  to  a  mortgage,  where  the  bill  'I 

m  fot  foreclosure ;  and  it  may  with  equal  reason  be  uked,  why  it  should 
prsTsnt  tbe  nortgagec  6001  taekiog  a  bond  debt  to  his  mwtgade,  if  ne 
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^t^,^ffrain'  Thig  distinction,  between  cases  where  the  application  to 
natty,  where  equity  18  made  by  the  mortgagor^  and  cases  where'it  moves  from 
iSte^fci*?  ^x«  ^^^  mortgagee,  is  analogous  to  a  rule  laid  down  on  occasions  not 
tended  beyond  very  dissimilar,  namely,  where  equity  is  required  to  carry  the 
eary)  if  !^kI  ^^^^  beyond  the  penalty  of  a  bond  (o)  ;  for  where  the  pluntiff 
'Sif"  (^ \^    ^^^  ^  ^  relieved  ^inst  the  penalty  of  a  bond,  it  was  so 

decreed,  upon  payment  of  the  principal,  interest  and  costs, 
though  they  exceeded  the  penalty  ;  ftnd  the  decree  was  affirmed 
upon  an  appeal  to  the  House  of  Lords.  So,  where  lands  were 
extended  on  a  statute  of  judgment  (p),  at  much  less  than  the 
[  lIOl  ]  real  value,  and  the' conusor  came  into  equity,  to  make  the  c6- 
nusee  account  accordhig  to  the  real  value,  he  could  not  be  re- 
lieved without  paying  allthat  was  due  for  principal,  bterest, 
and  costs,  although  they  exceeded  the  penalty ;  but  where  the 
vendor  of  lands  entered  into  a  recognizance  of  lOOO/.  for  quiet 
enjoyment,  which  war  forfeited  (9) ;  though  the  loss  the  vendee 
sustained  was  much  greater  than  the  penalty,  yet,  upon  applica- 
tion by  him,  the  court  would  not  go  beyond  it.  And  where  a 
trustee  of  a  recognizance  '  released  it  (r),  without  any  consi« 
deration,  upon  a  bill  by  the  cesttd  que  trust  against  the  trustee, 
the  court  decreed  him  to  pay  the  principal  and  interest,  so  as  it 
exceeded  not  the  penalty.  And  even  (s),  where  a  settlement  or 
devise  was  made  of  lands  for  payment  of  debts,  and  there  was 
a  bond  debt,  the  interest  of  which  had  dver-run  the  penalty; 
although  such  conveyances  for  payment  of  debts  are  construed 

(0)  1  £q.  Ca.  Abr.  92,  pi.  10.  above  doctrine  even  remotely  hint- 

Show,  P.  C  Id.    [S.  L.   Atkinaim  v.  ed  at.— £d.] 

Atkinson,  1  Ball  &  Bea.  239.— £d.]  ( p)    1  £q.  Ca.  Abr.  93,    pK  8. 

(00)  [The  nuraerous  cases  on  the  iVem.  S50.    [S.L.  Mare  ▼.  JU^N*- 

subject  of  carrying  interest  beyond  marm,  1  Ball  &  Bea.  309. — £d.] 

the  penalty  of  a  bond,  cited  in  the  (9)  Bidlake  v.  Arundel,  1  Ch.  Rep. 

fiote(O),  antea,  p.  355,  of  this  edi-  95. 

^                tion,  do  not  support  the  above  dis-  (r)  levon  v.  Bush,  1  Vem.  342. 

tinction,  nor  in  any  of  them  was  the  («)  Anon»  1  Salk.  154. 

other  reason  intervenes  to  prevent  him  ?    Is  there  any  equitable  principle 
which  tends  to  discourage  the  recovery  of  what  has  been  in  good  faith  ad- 
vanced ?  or  if  it  be  admitted,  that  on  a  bill  to  redeem,  the  mortgagee  may 
'  insist  on  tiie  tackine  of  his  bond  to  his  mortgage,  is  there  any  sound  reasoa 

why,  on  a  bill  to  foreclose,  he  should  be  deprived  of  that  right,  when, 
by  allowing  it,  no  other  person  would  be  injured  ?  On  principle,  therefore, 
it  is  submitted,  that  the  learned  antiior*s  distinction  in  the  text,  is  without 
foundation,  and  if  any  thing  to  the  contrary  can  be  inferred  from  note  (K), 
to  pai^e  331,  antea,  of  this  edition,  (a  note  written  without  due  attention  to 
the  want  of  authority  in  this  place)  the  Editor  desires  to  retract  it,  as,  on  re- 
consideration of  the  cases  tliere  quoted  (except  Newby  v.  Cooper,)  he  cannot 
find  one  that  supports  the  position,  that  an  heir  at  law  will  not  be  bound 
to  pay  a  bond  debt  as  well  as  the  mortgage*money,  where  the  bill  is  for 
foreclosure  and  not  for  redemption.  The  latter  part  of  the  note  to 
page  526  of  this  edition  is  affCT:ted  with  the  same  vice.  Bee  also  page  558, 
bcc.  6,  in  notis,  and  correct  in  the  twenty-eighth  line  of  the  note  there 
\  the  words  ^*  mortgagor  and  his  heirs/'  to  **  the  mortgagor's  heir." 
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Ci^ouiably,  yet  the  creditor^  on  a  bill  brought  by  him,  was  re- 
straiDed  within  the  amount  of  the  penalty.  The  reason  why 
this  indulgence  is  given,  on  applications  by  the  obligor^  and  uni*^  [  1 102  ] 
formly  objected  to,  on  suit  of  the  obligee,  is  because  the  obligee 
has  chosen  his  own  security,  and  made  himself  judge  what  re- 
compence  he  shall  have,  in  case  there  be  a  breach  in  perform- 
ance of  Ae  agreement  (f) ;  and  therefore  there  is  no  equity  to 
enlarge  or  better  his  security  :  but  where  the  obligee  is  defend- 
ant, he  is  entitled  to  all  that  is  due,  before  any  equity  can  arise 
in  the  obligor.  So,  in  the  principal  case,  the  mortgagee  having 
contented  himself  with  a  bond  for  the  latter  money  lent,  there 
is  no  reason  to  better  his  security,  by  tacking  it  to  the  mortgage, 
and  making  it  a  lien  on  the  land,  which  he  might  himself  have 
done,  had  he  thought  proper,  either  by  a  new  mortgage  or  an 
indorsement  upon  the  old  one. 

And,  I  apprehend,  that  the  law  would  be  the  same,  although   OnhOHofore* 
the  subsequent  debt  were  by  judgment  or  recognizance  :  for  ^^^i^f^gogor 
auch  creditor  camiot  be  called  a  purchaser,  nor  does  he  lend  his  wUlunapayhig 
money  upon  the  immediate  view  or  contemplation  of  the  cog-.  '^^J^wwe^'^*" 
nizor's  real  estate ;  and  thou^  the  cognizee  has  thereby  a  lien  Semb.{z). 
upon  the  land,  yet  that  arises  from  the  operation  of  law,  and  not     [  1 103  ] 
from  any  specific  agreement  between  the  parties ;  and  there- 
fore, if  the  principle  before  stated,  viz.  that  on  a  bill  to  fore- 
close, the  mortgagor  may  redeem  On  performing  his  original 
contract,  viz.  by  payment ,  of  the  mortgage  money,   without  •     - 

having  any  other  terms  put  upon  him,  be  true,  the  mortgagee 
will  be  left,  as  to  his  judgment,  to  his  remedy  at  law. 

Where  the  mortgagee  brought  his  bill  to  foreclose  the  de-  Miyrtgagee  oJ* 
fendants  {u\  if  the  money  was  not  paid  in  a  reasonable  time,  ^^'^  ^^^'  ^ 
and  a  decree  was  made  by  default,  and  it  was  prayed  for  the  foreeUmutybui 

(«)  5Bac.  Abr.  650.  («)  Anon,  Mos.  45.  [S.  C:  2  Mod.  174.— £d.] 


<Z)  The  learned  author's  doctrine  here,  as  well  as  that  alluded  to  in  the   Mortg^eefore* 
preceding  note,  is  withont  sopport  from  either  principle,  or  authority,    It   cUmnf^^  may 
uniformly  heen  disregarded,  and  consequently  has  not  been  over-nded,   tack  judgment 


or  observed  upon  in  any  printed  report,  in  express  terms.  In  a  former  to  m/ortgage^ 
note  (antea,  p.  525,  of  this  edition,  "n.  (W)  ),  the  case  of  Baker  ▼.  Harris 
is  introdaced,  where  Sir  W.  Grant,  M.  R.  held,  that  when  circumstances 
aiise  in  which  the  doctrine  of  tacking  takes  place,  the  judgment  or  statute 
tecked  to  the  preceding  mortgage  becomes  as  much  part  of  the  mortcage ' 
an  the  sum  onginaliy  lent,  and  is  to  be  considered  as  equally  secured  by 
it.  In  that  case,  the  bill  was  against  assignees  of  a  bankrupt  for  foreclo- 
8ore  t  they  oifered  to'  redeem  on  paying  the  mortgage  only,  without  the 
judgment,  contending  that,  as  to  thai^  the  mortgagee  should  come  in  with 
tlie  other  creditors  pro  rata.  But  Sir  W.  Grant  decided  (passbg  by  the 
circumstance  that  the  bill  was  filed  by  the  second  mortgagee,  to  be  re- 
deemed or  foreclose)  that  the  judgment  was  tackable  to  the  mortgage.  See 
t6  Ves.  397. 
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plaintiff,  tbaty  in  case  the  defendants  redeemed,  the  plaintiff 
might  be  decreed  not  only  his  costs  at  law,  of  an  ejectment, 
which  he  had  brought  to  recover  the  possession,  and  in  the 
then  cause,  but  likewise  in  a  cross  cause  brought  by  the  de* 
fendants,  and  then  depending :  The  Master  of  the  Rolls  re- 
fused to  decree  him  the  costs  of  the  cross  cause,  because  be 
could  take  no  notice,  that  there  was  such  a  cause  depetufing, 
and  the  plaintiffs  in  that  cause  might  proceed,  and  prevail ;  and 
if  they  did  not  go  on,  the  cause  might  be  set  down  ad  requisUuh 
nem  defendentis,  and  he  would  have  costs.  But  the  counsel  for 
the  plaintiff  said,  that  the  decree  then  would  be  only  personal, 
and  they  should  have  no  security  for  their  money,  and  the  plain- 
tiffs in  that  case  might  be  beggars,  and  insisted  they  were  en- 
titled to  all  costs  they  were  put  to  by  this  mortgage,  and 
quoted  a  case  at  law,  which  he  said  was  much  stronger  than 
this,  where  the  court  would  not  relieve  against  the  penalty  of  a 
bond,  till  the  obligee  paid  the  costs  of  the  former  trial,  in  which 
the  obligee  had  been  non-suited.     But  bo  more  was  said  (b). 


Moirigi^e 
mu9t  bear  eX' 
pence  of  eom^ 
pleting  title 
q/ier  farech' 


ture. 


Nq  f&redomirg 
againtt  crifwn. 


Foreclosure 
€mau9t  be  aH 
iowhaeaehmrt 
catMtf. 


Prorf  of  ex* 

eattumof 

deed* 


5  Geo.  t,  «•  25. 


(A)  The  nibjeet  of  costs  has  b«eB  amply  diseossed  in  a  former  note;  see 
antea,  p.  991,  of  this  editioo,  n.  (D).  The  above  case  is  not  very  mteUi* 
giblc ;  little  can  be  deduced  fk-om  it. 

(B)  On  the  subject  of  foredosnre,  these  few  remarks  are  releTant— Itt 
When  the  mortgage  has  been  foreclosed,  any  expence  which  the  mortgagee 
may  afterwards  sustain,  must  be  borne  by  himself;  for  the  foredosore 
operates  as  a  new  sale  and  purchase.  Where  therefore  it  appeared,  that 
after  foreclosure,  a  surrender  was  necessary  to  complete  the  title  of  ihe 
mortgagee,  the  defendant  was  decreed  to  surrender  the  mortgaged  premiMS 
(which  were  copyhold)  at  the  expence  of'  the  plaintiff,  the  mor^^agee.  BSl 
V.  PHce,  1  Pick.  S44. 

$d.  In  Iteete  ▼.  ifUomsy-Gsneral,  S  Atk.  €f  3,  cited,  Lord  Hardwicke  said, 
he  remembered  a  case  in  the  court  of  Exchequer  when  he  was  Attorney- 
Genera],  in  which  Mr.  Lutwich,  tlie  counsel,  was  the  plaintiff :  hisiather 
had  a  mortgage  in  fee  on  Sir  W.  Perkin'e  estate,  who  was  attainted  for  Ugk 
treason  on  account  of  the  assassination  plot.  Mr.  Lutwich  brought  his  bill  to 
foreclose,  and  made  the  Attorney-General  a  party ;  the  court  would  not 
decree  a  foreclosure  against  the  crown,  but  directed  that  the  mortgagee 
should  hold  and  enjoy  tl^  mortgaged  premises  till  the  crown  thought  proper 
to  redeem  the  estate.  Vide  Pawlett  v.  Attoniey'Generalf  Hard.  465.  sad 
antea,  p.  309,  of  this  edition,  text,  and  note  (U). 

3d.  A  bill  of  foreclosure  cannot  be  set  down  as  a  short  canse  unless  by 
consent.  RaoUeigh  w,  Drnmnan^  2  Madd.  Kep.  147.  In  this  caae  Mr.  Lorat, 
of  counsel  for  the  defendant,  said,  be  had  been  informed,  fliat  in  a  recent 
case  df  WilUawie  ▼.  fViUiame,  in  the  Exchequer,  before  Lord  Chief  Baron 
Richards,  it  was  held  that  such  a '  suit  could  not  be  set  down  as  a  short 
cause,  unless  by  consent ;  and  Mr.  Simpkinson  and  Mr.  Treilofe,  who  were 
opposed  to  him,  vouched  for  the  correctness  of  the  statement.. 

4th.  Where  A.  mortgaged  to  B.,  and  C.  was  the  only  witness  to  the  exeea- 
tion  of  the  deed,  and  B.  died,  bequeathing  the  mortgage  to  C.  and  wiie  and 
others  who  filed  a  bill  of  foreclosure  against  A.  aiM  Bobseqiient  ineoBH 
brancers ;  proof  of  C's  hand-writing  by  a  third  person,  was  held  by  the 
Vice  Chancellor  sufficient  evidence  or  the  execution  of  the  mortgage  made 
by  A.  to  B.    /amea  v.  Parsons,  4  Madd.  271. 

■  5th.  In  Knowlee  v.  Broome^  iVes.  Sc  Bea.  305,  time  was  enlarged  for  ap 
'  pearance  to  a  bill  of  foreclosure  under  tbe  statute  5  Geo.  S.  c.  i5— 4iotioe  m 
the  parish  church  havuig  been  prevented  while  it  waa  under  repair. 
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or  OTHER   MATTSBS   ItBLATING  TO   BiORTOAGSS(A)* 

A  MORTGAGE  works  a  severance  of  a  joint  tenancy*  Mortgage  we- 

Thus  (a),  where  three  persons  were  jointly  interested  in  the  nSfH-yW 
trust  of  a  terra  of  years,  and  one  of  them  mortgaged  his  third 
part;  the  question  was,  whether  the  joint  tenancy  was  severed 
ID  such  case  ?  and  it  was  compared  to  the  case  of  a  will,  which, 
as  we  have  seen,  is  revoked  pro  tanto  only  by  a  mortgage*  But 
Cowper,  Lord  Chancellor,  held,  that  a  joint  tenancy  was  an 
odious  thing  in  equi^ ;  that  as  to  Ae  case  of  a  will,  it  might  [  1 106  ] 
be  for  the  bekiefit  of  a  mortgagor  that  his  will  should  not  be 
revoked,  but  that  it  was  to  the  disadvantage  ^f  the  mor%agor, 
who  died  first,  that  a  joint  tenancy  should  continue  ;  .because 

(a)  York  r.  Sione,  1  Salk.  158.  S,  C.  i  £q.  Ca.  Abr«  295,  pL  t* 


(A)  Tbu  diapter  contaUtt,  ist,  A  case  on  the  severance  of  joiat  tenancy  Cimtenh  rf 
hf  a  mortgage.    2d,  Ao  enquiry  whether  the  mortgage  df  bt  be  transfer-  ciki^«r« 
fttbte  by  parol,  from  p.  ilOO  to  1119.— 3d,  A  few  cases  on  the  subject  of 

powers,  p.  11S2  to  iiS7.«<*4th,  A  reference  to  ?oinntary  mortgages,  p.  1187, 
—5th,  Obserrations  on  the  estate  and  interest  of  the  mortgagor,  11S9  to 
115r.^^6th,  An  explanation  of  the  necessity  of  executing  an  assignment  of 
a  mortgage  on  the  land,  p.  11S7,  S.— 'Ttfa,  The  rule  as  to  apportenances  and 
Hxtnres,  1138  to  1140. — 8th,  A  case  on  the  release  of  an  equity  of  redemp- 
lloD  feuietiit  Ute^  ll41.-^9tb,  A  statement  of  the  effect  of  a  purchase  of  an 
equity  of  redemption  by  two  mortgagees,  p.  114t.— >10th.  An  expression  of 
the  rule  where  there  is  a  particular  tenant  and  remainder-man  or  the  mort- 
gnge^MMiey,  and  the  dept  is  paid  in,  p.  I145^-«»lith,  A  decision  on  the 
exoneration  of  funds  between  the  mortgagor's  heir  and  executor,  p.  1146.-— 
12th,  The  effect  of  a  fine  levied  after  &e  time  stipulated,  and  a  second  de- 
claration of  the  uses,  p.  1 147.— 13th,  A  statement  of  the  cettui  que  truths 
responsibility  for  the  trustees'  safe  custody  of  the  pledge,  p.  1148.— And 
lastly,  an  allusion  to  the  manner  of  pleadins  a  mor^;age,  and  of  evidence 
and  costs  in  over-ruling  a  plea,  p.  1151,  to  the  end. 

(B)  See  also  antea,  p.  18,  of  this  edition,  n.  (B),  But  though  a  mortgage,  Jomt'ienan^ 
which  b  a  partial  alienation,  will  operate  as  a  severance  of  that  odious  camioi  charge^ 
dung  in  law^a  joint  tenancy ;   yet  a  mere  charge  by  one  Joint  tenant  will  tfug^gh  he  may 
■ot  affect  his  companion  who  happens  to  be  the  survivor;  tor  the  maxim  is,  morigagem  hU 
Jtu  accreeeetudi  prd^erttar  oneribue.    Co.  Lit.  185,  a.    Therefore,  if  one  of  shttrt* 

two  joint  tenants  grant  a  rent  charge  by  deed  out  of  that  which  belongs  to 
bim  omrfaig  his  life,  tiie  rent  charge  will  be  effectual ;  but^after  his  decease, 
it  will  be  void :  for  he  who  hath  the  land  by  survivorship  will  hold  it  dis- 
^arged,  because  he  is  in  by  survivorship,  and  claims  under  the  original 
feoffment,  not  by  descent  from  his  companion.  Litt.  sec.  286.  So,  if  one 
joint  tenant  acknowledge  a  recogoixance,  or  a  statute,  or  suffers  a  judgment 
ia  an  action  of  debt  to  be  entered  up  agamst  him,  and  dies  before  execution 
faad,  it  cannot  be  executed  afterwards ;  but  if  execution  be  sued  m  the  life- 
time  of  the  conusor,  it  will  then  bind  the  survivor.  Ahergaveny'e  eate, 
6  Co.  78.  But  Itord  Coke  pbserves,  that  (f  he  who  makes  the  charge  sur- 
▼ivesy  it  will  be  good  for  ever.    Co,  Litt.  164»  a. 
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all  his  estate  and  interest  went  from  his  representatiies  to  the 
survivor,  unless  it  were  construed  a  severance. 

In  the  case  of  Hassel  v.  Tynte  (b),  9  question  arose^  whether 
a  mortgage  could  psOs  by  ^ft  hy  parol  9  There^  Lady  Tynte^ 
being  entitled  to  a  sum  of  1000/.  secured  by  mortgage  upon  a 
real  estate^  taken  in  the  name  of  Frances  Hales  ;  and  being  old, 
and  afflicted  with  a  disorder,  of  which  she  died  about  six  weeks 
afterwards,  delivered  the  deeds  and  writings,  relating  to  the  mort- 
gage and  estate^  to  Hassel,  in  the  presence  of  several  witnesses, 
one  of  whom  proved,  that  she  made  use  of  tliis  expression  at 
the  time,  viz.  '^  I  deliver  this  as  my  act  and  deed.''  Proof  was 
also  read  of  a  declaration  by  Lady  Tynte,  and  particularly  one 
Adderley  deposed,  that  subsequent  to  the  delivery  of  the  deeds, 
Lady  Tynte  said,  she  hoped,  that  Hassel  would  be  a  good  gir), 
for  that  she  had  given  her  a  mortgage  of  lOOO/.  for  her  own 
[  1107  ]  immediate  use  and  b6ne&t.  On  Lady  Tynte's  death,  a  bill  was 
filed  by  Hassel  inter  alia,  to  have  the  benefit  of  this  gift.  Se- 
ireral  questions  were  made.  First,  whether  this  was  a  donatio 
mortis  causA  f  Secondly,  whether  it  was  a  domUio  inter  vitx)s  f 
Thirdly,  whether  it  being  a  gift  of  .*  mortgage  upon  a  real  estate, 
it  could  take  effect,  or  was  not  void  by  the  statute  of  frauds  and 
perjuries  i  Lord  Hardwicke  said,  that  the  question  on  the 
statute  of  frauds  and  perjuries  was  of  great  delicacy  and  nicety. 
Very  slight  evidence  of  the  gift  had  been  given  by  one  of  die 
witnesses ;  the  other  proved  the  words  made  use  of  at  the  time ; 
but  it  was  difficult  to  know  what  construction  to  put  upon 
them  ;  whether  Lady  Tynte  intended  to  deliver  them  to  the 
plaintiff  to  keep  for  her.  The  proof  of  the  declarations  seemed 
to  clear  op  her  intention.  ^  As  to  the  question,  whether  it  was 
donatio  mortis  caUsA/u  looked  more  like  donatio  inter  xnpos(j>)n 

(b)  Arab.  Rep.  318. 


J>0imHo  nuniU 


(C)  This  has  been  treated  as  a  difficult  question  by  the  present  Lord 
Chancellor,  in  Monkhtmse  v.  Corporation  rf  Bedford^  17  Ves.  380,  without, 
however,  any  reference  to  the  perplexity  of  the  case,  or  to  the  learned 
author's  very  sensible  argument  for  the  negative  solution  of  the  problem  con* 
tained  in  this  and  the  thirteen  sncceeding  pages.  Sir  S.  Toller  also  treats  it 
as  a  doubtful  point.    Toll,  on  Exor.  236,  4th  edition. 

(D)  Donatio  mortis  causA  is  not,  in  strictness,  a  legacy,  but  in  the  nature 
of  a  legacy ;  and  it  is  not  necessaiy  to  be  proved  with  the  testator's  will, 
but  it  operates  as  a  declaration  of  trust  upon  the  executor.  Gifts  of  this 
kind  are  not  good,  unless  made  by  the  party  in  his  last  sickness,  and  de* 
Uvered  by  him  or  by  his  order.  MiUer  v.  Miller^  3  P.  \(^ms.  357.  Jjaw$an  v. 
Lawwnf  tlh,  44t,9nd  Blount  y.  Burrow^  1  Ves.  inn.  546.  As  an  instance  of 
this  species  of  bequest,  it  has  been  held,  that  if  a  husband  upon  his  death 
bed,  delivers  to  his  wife  a  purse  of  a  hundred  guineas,  and  bids  her  applv 
them  to  her  own  use,  this  will  be  donatio  mortis  causA,  and  effectual,  and  will 
not  go  to  the  executor  or  administrator  of  the  husband,  if  there  be  sufficient 
to  pay  debts  without  it  1  P.  Wms.  441,  3ee  M^o  3  ib.  356|  a  aunilsir  case* 
See  further  next  note. 
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Bat  there  itas  such  a  sort  of  donatio  mortu  caui&  mentioned  in 
the  civil  law ;  but,  whether  it  were  the  one  or  the  other,  the 
question  was,  if  allowable  by  the  statute  of  frauds  ?    Perhaps^    . 
it  would  be  more  favourable  to  consider  it  as  donatio  /nortis 
camd*    But  it  partook  something  of  the  nature  of  a  will. 

No  case  had  been  cited,  but  that  of  Richards  v.  Sims  {c\  [  H08  ] 
which  came  on  in  a  vei7  different  shape  from  the  present.  It 
was  on  a  bill  by  an  administrator,  to  have  the  deeds  and  writings 
relative  to  a  mortgage  delivered  up,  and  to  be  redeemed.  The 
defendant  insisted  upon  a  donatio  mortis  caus&.  Two  issuea 
were  directed.  First,  whether  the  party  gave  the  defendant  the 
deeds  ?  Secondly,  whether  he  declared,  that  he  forgave  the 
debt  i  Both  the  issues  were  found  in  favour  of  the  adminis- 
trator ;  so  that  it  was  but  a  very  slight  precedent.  What  had 
been  argued  at  the  bar  was  very  tiitie,  that  the  money  was  the 
priBcipal,  and  the  land  only  the  security ;  and  that  the  money 
would  pass  by  will  not  attested  according  to  the  statute  (cc) ; 
and  yet  here  was  an  mterest  in  land  ;  and  it  was  a  very  consi- 
derable question,  whether  it  could  pass  by  parol  ?  His  Lord- 
ship was  very  unwilling  to  give  his  opinion  upon  it,  and  it  was 
not  then  necessary,  and  therefore,  at  all  events,  he  should  reserve 
the  consideration  of  this  question. 

No  subsequent  occasion  which  I  have  met  with  has  called  for 
a  decision  of  this  question.  As  to  the  validity  of  a  parol  gift  [  1 109  ] 
of  a  mortgage,  the  importance  of  which,  when  it  shall  arbe, 
is  sufficiently  evident,  if  we  consider  how  great  a  portion  of  the 
real  and  personal  property  in  this  kingdom  depends  upon  mort- 
gages, i  shall  offer  to  the  reader  some  observations  on  the  sub- 
ject of  a  mortgage  of  land  or  stock  being  disposed  of  by 
gift. 

Among  the  various  methods  of  alienating  and  acquiring  pro-  Gift  muit  b€ 
perty  in  things,   recognized  by  the  common  law  of  England,  ^kaS^dt^ 
we  find  that  by  gift,  which  is  distinguishable  from  other  modes  Uvenf. 
of  alienation  and  acquisition  by  the  circumstances,  that  it  is 
gratuitous,  depending  upon  mere  generosity,  and  not  founded 
on  an  equivalent,  and  that  the  translation  of  property  in  this 
mode,  can  be  affected  only  by  the  actual  delioery  of  the  thing 
alienated;  for  although  strictly  speaking,  and  on  abstract  no- 
tions of  property,  the  declaration  of  the  will  oY  the  owner  to 
•lienatft  any  thing,   is  sufficient  for  transferring  bis  pn^rty 

(c)  Vide  this  case  cited  supra,  («)  [As  to  this,  see  antea,  4127 
[144,  of  this  ediUou,  first  liae  In  and  431,  of  this  edition,  ha  notw.— 
test.— £d.]  £rf.] 
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therein  to  the  person^  m  whose  favour  that  will  has  been  plainly 
intimated  ;  yet^  such  declaration  of  the  will  merely,  is  not  blad- 
ing in  the  law  of  England,  so  as  to  vest  a  possession,  or  evea 
impart  a  civil  right  of  action.     But  if  a  man  delivered  a  thing 
[  1110]      with  a  design  of  transferring  the  property  of  it,  this,  before  the 
statute  of  frauds  and  peijuries,  .was  sufficient,  in  our  law  (in 
which  respect  it  is  conformable  with  the  law  of  nature,  and  the 
civil  law)  for  transferring  a  full  right  of  property,  and  vesting 
it  in  the  alienee. 
Since  siaiuie  of      Accordingly,  Sir  William  Blackstone  {d),  in  speaking  of  a 
pa8$Me  %  pa-  feoffment,  says,   that  it  may  properly  be  defined,  the  gift  of 
roi,  except  for  j|„y  corporeal  hereditament  to  another ;  and  by  feoffment,  which 

the  ancient  writers  called  donatio  (e),   lands  and  tenements, 
which  lie  in  livery,  might  have  been  passed  by  livery,  by  deed 
or  wit)iout  deed  ;  and  Lord  Coke  observes,  that  do  or  dedi  is 
the  aptest  word  of  feoffment.     But  since  the  statute  of  frauds, 
no  direct  gift  can  be  made  of  any  interest  in  real  estates,  for  a 
longer  period  than  three  years,  nor  of  any  trust  therein  of  longer 
duration,  without  writing,  unless  the  trust  arises  by  operation  of 
law. 
CoiUra  of  per-       But  a  gift  of  personal  things  may  still  be  made  by  word  of 
S  ^S'dX  »no«*,   attested  by  sufecient  evidence,  of  which  Sir  William 
very.  Black  sione  says,  '^  the  delivery  of  possession  is  the  strongest 

L  ^  ^       J     and  most  essential.**    And  so  it  is  laid  down  in  Jenkins's. Cen- 
turies (/),  ''  that  a  gift  of  any  thin^  without  a  consideration  is 
good,  but  it  is  revocable  before  the  delivery  to  the  donee  of  the 
thing  given.     Donatio  perficituf'  possessione  accipientis.''  And 
agreeable  to  this  Sir  William  Bhickstone^  in  defining  a  gift,  says, 
'^  a  true  and  proper  gift  is  always  accompanied  with  deHcery 
of  possession  (g),  and  takes  effect  inunediately.     But  if  the 
gift  does  not  take  effect  by  delivery  of  immediate  possession, 
it  is  then  not  then  properly  a  gift,  but  a  contract ;  and  this  a  man 
cannot  be  compelled  to  perform,  but  upon  good  and  sufficient 
consideration.^    In  the  latter  observation,  Sir  William  Black- 
stonie  differs  from  Grotius,  who  considers  a  gift,  as  an  act  of  a 
different  species  from  a  contract ;  for  Grotius  says,  ^[  all  acts, 
advantageous  to  others,  except  those  which  are  of  mere  genero^ 
sily,  are  called  contracts  (A),**  and  that,  ''  in  all  contracts  Na- 
ture demands  an  equality.''    But  it  is  immaterial  to  our  ques- 
[  1112  ]      ^ion,  whether  a  gift,  not  accompanied  by  a  delivery,  be  or  be 
not  a  contract,  if  being  a  contract,  it  still  is  of  a  nature  which 

(d  )  2  Bla.  Com.  310.  (  g)  «  Bla.  Com.  441. 

(0  Co.  Lilt.  9.  a.  (A)  Oro.  fiook  S.  cap.  If.  lec.  7. 

I/)  Jenk.  Cen.  109. 
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does   not  imparl  a  strict  rights  by  which  the  giver  may  be 
forced  to  perform  his  engagement. 

Gifts  or  donations  are  of  several  kinds^  but  there  are  two  Gifta  dittin- 
species  immediately  obvious.  Gifts  or  donations  inter  vivas,  *'**'/  • 
and  gifts  mortis  cam&.  The  nature  of  the  former  I  have  al- 
ready pointed  out.  A  gift  of  the  latter  kind,  namely,  a  gift  in 
consideration  of  death,  is  (according  to  Swinburne's  definition) 
where  a  man,  moved  with  the  consideration  of  his  mortality, 
doth  give  and  deliver  something  to  another,  to  be  his,  in  case 
the  giver  die ;  or  otherwbe  if  he  live,  he  to  have  it  again. 

Of  gifts  in  the  case  of  death,'  there  be  three  sorts  (t).    One  Tkrei  kwd»  •/ 
when  the  giver,  not  terrified  with  fear  of  any  present  peril,  but  cauiA. 
moved  with  a  general  consideration  of  man's  mortality,  gives 
any  thing.    Another,  when  the  giver  being  moved  with  imme- 
diate danger,  doth  so  give,  that  straightways,  it  is  made  his  to 
whom  it  is  given.    The  third  is,  when  any  being  in  peril  of 
death,  doth  give  somethmg,  but  not  so  that  it  shall  presently  be    [  1113  ] 
his  that  received  it,  but  only  in  case  the  giver  die.    The  two 
former  of  these  kinds  of  gifts,  if  the  giver  do  not  make  ex- 
press mention  of  his  death,  are  reputed  simple  gifts,  and  so 
cannot  be  revoked,  but  take  full  effect  from  the  time  of  making 
the  gift ;  but  the  latter  i?  of  a  qualified  nature,  depending  upon 
the  death  of  the  party.    , 

But  in  donations  mortis  caus&  (A),  as  well  as  donatiims  inter  ZkUinrff  n 
vivas,  delivery  seems  to  be  a  necessary  and  indispensable  inici-  ^^^u  *" 
dent  (b). 

(I)  Swinb.  2S,f3.  Dntry  ▼.  Smitk,   ]  P.  Wnu.  404. 

{k)  AdUoM  V.  DtaosoHf  Sel.  Ch.  Ca.      9¥ard  v.  Turner ^  t  Ves.  431. 
14.    JtiMf   V.  Seibfj  Pre.  Ch.  300.     ^ 


(£)  A  delivery  of  stock  receipts  is  not  a  sufficient  delivery  to  effectnate  DeUterff  •f 
a  dvMHo  martU  emLsA  of  the  stock  itself.    Such  a  gift  of  stock  cannot  be  wkai  lAflV* 
made  witboat  a  transfer,  or  something  equivalent    IVard  ▼.  Tamer,  t  Ves.  will  fofeei 
444.  431.    Bat  delivery  of  the  key  ot  a  warehouse,  or  of  a  tmak,  is  con-  gift  mortis 
skkred  as  a  delivery  of  the  contents  of  the  warehoose  and  trunk  for  this  caiis&. 
purpose,  ib.  et  vide  Tate  v.  Hilberi^  S  Ves.  jun.  116.  S.  C.  4  Bro.  C.  C. 
491.    So  delivery  of  a  bond  with  these  words,  **  there,  take  that  and  keep 
iC*  in  the  last  sickness  of  the  donor,  he  dying  two  days  after,  has  been 
held  donatio  mmrtie  eaueA ;  and  the  donee  was  declared  to  be'  at  liberty  to 
use  the  executor's  names  in  suing  on  the  bond,  he  indenmifyiiig  them ;  and 
the  costs  of  the  suit  were  directed  to  be  paid  out  of  the  testator's  estate. 
Gardner  ▼.  Pmrker,  3  Madd.  Rep.  184.    But  these  gifts  must  be  in  con- 
tenaplation  of  immediate  death,  Binni  r.  Mmrkkam^  t  Marsh.  53f ;  and  a  most 
elear  and  satisfactory  case  must  be  made  out.  1  Jno.  Wils.  449.  Actual  de- 
livery seems  also  reonisite  to  perfect  this  description  of  gift    Thus,  where 
a  person  supposing  lumself  ta  extremiMj  caused  India  bonds,  bank  notes,  and 

guineas  to  be  brou^t  out  of  his  iron  chest,  which  he  ordered  to  be  sealed  up,  ^  , 

and  endorsed  with  these  words  <<  for  Mrs.  and  Miss  P."  and  then  directed  | 

them  to  be  re-placed  in  the  iron  chest,  the  keys  of  which  he  directed  lo  be  ■ 

d^vered  to  hit  solicitor  (who  was  one  of  his  execntors)  after  his  decease, 

G  O  2 


1038  CAP.  XXn.  OF  OTBBR   ttAVTfiliB 

Neither  mort-  As  a  delitery  ii  an  inoidetitr  itidispenMbly  vMtMiy  to  a  gift 
^SLhulhaee  ^^  donation,  it  follows,  that  nothing  can  be  the  subject  of  it 
iM  aciioh)  nor  which  is  fiot  capable  of  being  delivered,  and  therefore  the  solu- 
\feet9^ landa)  ^0°  of  this  question,  whether  a  mortgage  of  lands  or  stock  can 
il'^'^^  «*■  be  the  subject  of  a  gift,  must  depend  upon  another  question, 

namely,  whether  it  can  be  delivered  \  And  in  order  to  ascertain 
that,  we  must  eiamine  into  what  the  ingredients  are  of  which  a 
mortgage  is  composed.  :  A  mortgage,  generally  speaking,  is 
[1114]  made  up  of  a  debt,  and  a  pledge  for  securing  it,  each  of  which 
we  have  seen  the  law  recognizes  as  separate  and  distinct  from 
^  thd  other.  The  debt  is  clearly  a  chou  in  action.  The  security 
is  land  or  stock,  &c.  vested  in  possession  in  the  mortgagee. 
Now  it  is  perfectly  clear  that  die  debt,  being  a  chose  in  action, 
or  right  to  recover  what  the  debtor  is  under  an  obligation  to 
pay,  tannot  in  itself  be  the  subject  of  a  delivery,  for  it  is  an 
incorporeal  thing,  and  corporeal  things  alone  have  the  capadty 
of  being  actually  delivered ;  nor  is  it  transfernble  by  the  law 
of  England,  being  but  a  right  of  action  vested  in  die  creditor 
to  recover  his  debt.  It  is  equally  ei^dent  that  the  possession  of 
the  security,  if  it  be  land,  vested  in  the  mortgagee,  cannot  be 
divested  since  the  statute  of  frauds,  but  by  a  formal  conveyance 
in  writing  proper  for  that  purpose ;  for  a  mortgage  is  a  lien, 
and  an  estate  in  the  land ;  and  therefore,  by  a  devise  of  land 
mortgaged,  nothing  passes  io  point  of  law,  but  the  equity  of 
red^nption,  if  it  is  a  mortgage  in  fee ;  if  for  years,  the'  rever^ 
sion  and  equity  of  redemption  passes ;  and  if  it  be  etock,  a 
formal  transfer  will  be  necessary  to  devest  the  possession  out 
of  the' donor,  and  if  the  act  done  leaves  the  possession  in  the 
donor,  it  can  take  nothing  out  of  him  at  law,  nor  in  equity,  un- 
less it  gives  an  equitable  remedy  on  the  foundation  of  a  trust. 
[  1115  ]  Then  as  .the  debt,  being  a  chose  in  action,  is  incapable  of  be- 
ing transferred  at  law,  and  as  an  incorporeal  right  is  not  suscep- 
tible of  delivery ;  if  it  passes  at  all  by  delivery  of  the  mortgage 
deeds,  it  must  pass  as  an  incident  following  its  principal  the 
mortgage ;  but  the  fact  is  otherwise,  for  the  debt  is  the  princi- 


it  was  lield  Uiis  was  no  iwudw  morftt  emi«a  for  want  of  a  flofficleiit  de- 
livery, and  for  that  the  testator  continaed  in  possession.  Baati  ▼•  Mmrkkam^ 
sapra,  8.  C.  7  Taaat  224.  The  deliverj  of  bank  notes  under  these  ctrciii»> 
stances  wUl  pass  them.  Sndgmve  v.  Ba%,  3  Atk.  214.  &  C.  meotioned 
2Ves.442.  Wvdier  V.  Hodge^  iJno.Wils.  445.  &C.  sSwan.9S,  where  a 
mortuary  gift  of  baak  notes  was  relnsed,  not  on  acooont  of  the  snbstance 
of  the  gift,  but  for  want  of  evidence.  It  is  said,  however,  that  bills  of 
exchange,  promissory  notes,  or  cheeks  on  bankers,  arc  incapable  of  being 
the  su^ect  of  donations  nwrtu  cttasd,  they  being  only  evidence  of  a  con- 
tract.  Toll.  Exors.  18!^,  and  X  Rop.  Ldg.  p.  1—6. 
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pal  and  the  laod  the  incident.  But  if  that  were  not  the  eaie, 
and  the  security  were  the  principal,  it  is  clear  a  nsere  gift,  with 
a  delivery  of  the  deeds  without  writing,  would  not  divest  lands 
or  transfer  stock  at  law.  Therefore,  at  law,  neither  the  debt 
nor  the  security,  it  seems  to  me,  can  be  the  subject  of  a  gift  or 
donation* 

Then  let  us  consider  how  the  case  will  be  in  equity*'  It  may  Nor  in  cymiy. 
perhaps  be  contended,  that  as  a  delivery  pf  the  title  deeds  of 
an  estate,  or  of  mortgage  deeds,  by  way  of  security,  is  considered 
as  an  equitable  mortgage  or  assignment,  so  a  delivery  of  sueh 
deeds,  by  way  of  gift,  may  amount  in  equity  to  a^  delivery  of 
the  thing  given ;  but  these  cases  turn  upon  distinct  principles. 
It  appears  to  me,  that  there  can  be  no  such  thing  as  an  equit* 
able  gift  or  donation,  which  is  not  abo  a  legal  gift  or  donation. 
When  a  court  of  equity  considers  a  deposit  of  deeds  as  an 
equitable  mortgage  or  assignment  of  a  mortgage*  it  reasons  by 
a  circuity.  It  first  considers  the  ^ansaction  as  in  the  nature  of  [1116] 
an  executory  agreement  or  contract,  by  which  the  person  who 
makes  the  deposit,  makes  himself  a  trustee  for  the  person  with 
whom  he  contracts,  by  operation  of  law,  lb  consideration  of 
an  equivalenl^  and  then  enforces  that  trust  as  an  implied  trust, 
which  is  clearly  out  of  the  statute  of  frauds*  3ut  this  reasoning 
does  not  apply  where  there  is  no  equivalent ;  for  there,  if  it  be 
a  contract,  it  is  ntuium  pactum,  and,  for  want  of  a  consideration^ 
gives  no  aivil  right  which  can  be  maintained  in  equity,  though 
it  may  raise  a  moral  obligation  on  the  part  of  the  donor  to 
fulfil  his  engagement 

The  only  case  in  wliich  a  court  of  equity  seems  to  have  i^vep  Gift  qf  moH- 
countenance  to  an  editable  donation,  mortis  umA,  is  that  of  ^f^^^jy** 
BaUtf  V.  Snelgravct  cited  in  Vesey  (/),  and  determined  by  Lord 
Hardwicke  in  1744,  where  a  bond  was  given  in  prospect  of 
death.    The  manner  of  gift  was  admitted,  the  bond  was  de- 
livered, and  it  was  held  a  good  donation  mortis  causa.    But 
liord  Hardwicke  gives  his  reasons  for  that  determination  in  the 
case  of  fVard  v.  Turner  (m),  and  clearly  distinguishes  that    [  1117  ] 
case,  and  rests  it  on  grounds  peculiar  to  the  nature  of  a  bond; 
for  he  says,  that  though  it  be  true  that  a  bond,  which  is  a 
specialty,  is  a  chose  in  action^  and  its  principal  value  consistii 
in  the  thing  in  action,  yet  some  property  is  conveyed  by  th^ 
delivery,  for  the  property  is  vested,  and  to  this  degree  thai  the 
law  books  say,  the  person  to  whom  this  specialty  is  given,  may 
cancel,  bum,  and  destroy  it  \  the  consequence  of  which  is,  that 

(0  3  Ves.  441.  (w)  ft  Ve».  431. 
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it  puts  it  io  his  power  to  destroy  the  obligee's  power  of  bringing 
an  action,  because  ^no  one  can  bring  an  action  on  a  bond  without 
a  profert  in  curia.    Another  tiling  (sajfs  his  Lordship)  which 
makes  it  amount  to  a  delivery^  is^  that  the  law  allows  it  a  lo- 
calitjy  and  therefore  a  bond  is  b(ma  notabilia,  so  as  to  require 
a  prerogative  administration,  where  a  bond  is  in  one  diocese 
and  goods  in  another.    But  even  in  this  case  Lord  Hardwicke 
eipitesses  his  donbtSi  whether  he  had  not  gone  too  far.    But  the 
reasoning,  in  the  above  case,  does  not  at  all  apply  to  the  case  of 
a  gift  of  a  mere  mortgage  with  delivery  of  mortgage  deeds,  for 
[  1118  ]     that  clearly  neither  conveys  a  property,  nor  vests  any  interest, 
at  law,  in  the  donee;  though  the  person  to  whom  such  mort- 
gage deeds  are  given  should  cancel,  bum,  or  destroy  them,  the 
estate  mortgaged  will  still  continue  vested  in  the  first  mortgagee, 
and  he  may  maintain  an  action  of  ejectment,  and  on  proving 
the  existence  and  destruction  of  tlie  deeds,  give  parol  evidence 
of  their  contents.    And  1  should  presume,  that  the  debt  being 
the  substance,  is  transitory,  and  has  nothing  to  do  with  the 
locality  of  the  mortgage  deeds. 
CoMluioii  ih^      Then  if  the  case  of  a  bond,  though  a  chose  in  action  stands 
oLaik^mort'    ^P^^  ^^8  own  bottom,  and  by  no  means  turns  upon  the  validity 
fiSJiT*  '"^"    ^'  *  delivery  of  a  chose  in  action ;  and  the  question  as  to  a  gift 

of  a  mortgage,  by  delivery  of  the. mortgage  deeds,  be  a  new 
one,  it  is  hardly  to  be  presumed  that  a  court  of  equity,  bad  it 
the  power,  would  now  be  inclined  to  show  any  favour  to  sach 
disposition ;  because,  so  far  as  it  is  admitted,  it  will  militale 
directly  against  the  statute  of  frauds,  and  introduce  all  the  mis- 
chiefs of  nuncupative  wills,  both  of  which  are  strong  reasons 
'  against  supporting  such  gift  upon  the  foundation  of  a  sym- 

bolical delivery  by  delivery  of  the  deeds.  But  should  such 
[  1119  ]  court  be  so  disposed,  I  should  presume  it  would  be  under  an 
incapacity  of  effecting  its  purpose;  for  upon  revising  the  pro- 
ceedings and  developing  the  principles  on  which  these  courts 
act,  it  will  be  found  that  they  have  never  assumed  the  power  of 
dispensing  with  any  of  the  incidents  annexed  to  the  alienation 
of  property  directly,  which  must  be  done  to  introduce  the 
notion  of  a  symbolical  delivery  in  lieu  of  the  actual  deliver, 
inseparably  incidental  at  law  to  a  gift ;  nor  have  they  con- 
sidered themselves  as  warranted  to  controul  the  conscience  of 
parties,  except  where  trust,  fraud,  or  accident,  have  given  them 
jurisdiction  over  it,  neither  of  which  circumstances  seem  to  me 
to  occur  in  the  case  in  question,  which  is  merely  an  instance  of 
an  imperfect  alienation,  and  resembles  the  case  of  a  feoffment 
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without  rivery  of  Beiaiii ;     or  will   of  real   estate,  not  duly 

attested,  neither  of  which  can  be  aided  in  Chancery.  [  llSOt  ] 

[  nsit  ] 

Where  there  is  a  general  power  given  or  reserved  to  a  person,  J^^Jf  ^ ^ 
to  charge  an  estate  with  money  for  such  uses,  intents,  and  pur-  to  a,  ««***?• 
poses  as  he  shall  appoint ;  it  makes  it  his  absolute  estate,  and  t^^J»^^  ^ 
gives  him  such  a  dominion  over  it  as  will  render  it  subject  to  uhU ^^^\^ 
hb  debte,  and  consequently  liable  to  discharge  a  mortgage,  not-  ^^S<^»KF> 
withstanding  an  appointment  pursuant  to  the  power. 

Thus  (r),  where  a  settlement  was  made  of  copyhold  estates    [  1123  ] 
by  a  father  upon  the  marriage  of  his  son,  with  a  covenant  that 
it  should  be  free  from  any  incumbrance  ;   in  consideration  of 
which  the  son  covenanted  to  re-convey  part  of  the  estate  after 
the  father's  death,  or  to  pay  300/.  to  such  person  as  the  father 
should  appoint ;  the  father  had,  a  few  days  previous  to  the  set- 
dement,  created  an  incumbrance  of  300/.  on  the  settled  estates 
by  mortgage ;   and   afterwards  he   appointed  the  300/.  to  his 
daughter  and  died  ;  then  the  son  brought  a  bill  (among  other 
things)  to  have  the  estate  disencumbered  of  the  mortgage.     Et 
per  curiam,  the  plaintiff  has  a  plain  equity  to  have  the  estate 
disencumbered  of  the  mortgage,  brought  on  it  in  fraud  of  tlie 
marriage  agreement ;  then  the  question  is,  how  far  the  300/. 
chained  on  the  estate  disjunctively,  is  liable  to  indemnify  the 
plaintiff  ?  he  b  entitled  to  be  reimbursed  out  of  this  3(X)/.  and 
interest,  if  the  father's  estate  is  not  sufficient.    The  son's  cove- 
nant is  part  of  the  consideration  moving  from  him,  for  the  set- 
tlement made  on  him  by  the  father,  in  fraud  of  which  the  incum- 
brance  was  made ;    and  the  question   is,  whether  any  person    [  H24  j 
claiming  from  the  father  shall  take  back  this  estate  of  300/.  out 
of  it,  without  letung  the  son,  who  was  a  purchaser,  have  the 
benefit  of  the  same  agreement;  which  would  be  contrary  to 
the  rules  of  all  agreements,  ^at  they  must  be  performed  on 
both  sides.     But  it  is  said  that  this  differs,  because  the  intent 

(r)  Tnmgktmi  v.  TraugMWy  1  Vm.  thi»  ewe,  bat  the  deciiion  itself  i» 
86.  S.  cTTXtk.  656r[The  latter  little  relevant  to  the  subject  of  thw 
reference  contains  the  best  report  of     treatise.— £d.  J 

t  [The  contents  of  tliese  pages  having  been  previously  introduced,  it  was 
deemed  unnecessary  to  repeat  them  here.— £d.] 

(F^  In  Holmes  v.  CoghiU,  7  Ves.  499,  this  distinction  was  taken  at  tlie 
RoUs  between  a  general  power  of  appointment  and  absolute  property, 
«tz.  that  a  power,  unless  executed,  is  not  assets  for  debts,  whereas  the  lie 
simple  of  an  cstote  may  be  made  so  by  bill  in  equity,  and  this  decision  was 
affirmed  on  appeal  to  the  Chancellor.  1«  Ves.  J06, 
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\ra8  to  provide  for  the  sister  of  the  plaintiff  by  this  300Z.  who 
stood  equally  in  the  light  of  a  purchaser  for  a  valuable  consider- 
ation as  the  plaintiff;  and  that  therefore,  although  the  father 
has  broke  the  covenant,  yet  this  shall  not  be  taken  from  the 
daughter,  virho  must  be  put  upon  the  same  footing  as  children, 
from  whom  nothing  can  be  taken ;  but  resort  must  be  had  to 
the  assets  of  the  person  making  the  settlement;  and  that  is 
true ;  but  here  the  appointment  to  the  daughter  is  a  secondary 
consideration  only,  it  being  for  the  father's  benefit,  who  might 
have  directed  it  to  be  paid  to  a  stranger ;  by  whom  it  could  not 
then  be  claimed  by  voluntary  appointment  from  the  father, 
letting  this  incumbrance  remain.  It  was  like  the  case  of  a 
purchaser  discovering  an  incumbrance,  who  should  retain  so 
much  for  it,  as  remained  in  his  hands  :  And  this  SOD/,  beiiy 
part  of  the  consideration  of  the  settlement,  is  in  the  same  light. 
The  lather's  other  assets  must  be  first  applied,  and  if  not  suf- 
ficient, the  plaintiff  is  entitled  to  retain  the  deficiency  out  of 
the  300/.  and  the  remainder  only  thereof  ought  to  go  to  the 
appointee. 

Where  a  power  was  given  to  raise  money  by  mortgage,  and 
exceeded  in  the  execution,  the  Court  of  Chancery  would  not 
valid  execution    relieve  the  mortgagee,  his  adversary  claiming  under  a  valuable 

consideration. 


[  1125  ] 


RecUul  of  crea" 
tion  of  power 
essential  to  U» 


Power  to  charge 
when  it  autho' 
rizes  power  to 
mortgage. 


Distinguished 
from  power  to 
raise. 


(G)  It  has  beeD  suggested,  that  this  case  of  JeMna  t.  KtymUy  woald  tt 
the  present  day  be  supported  in  equity,  see  antea,  73,  of  this  edition, 
n.  (R),  and  Mr.  Sugden  s  opinion  |n  his  Tre.  on  Pow.  p.  437,  sd  edition. 
For  other  cases  on  the  due  execution  of  powers,  see  Hiran  v.  oiteir, 
13  Ves.  114.  BUike  v.  Mamellf  t  BaU  &  Bea.  35.  S.  C.  4  Dow.  P.  C.  S48, 
and-  BuU.  Co.  litt.  f7l,  b.  n.  1.  s.  viL  2. 

Whether  a  mere  power  to  charge  an  estate  with  a  certain  snoi,  will  an* 
thorize  the  appointment  of  an  interest  in  the  land,  as  for  a  term  of  yean 
or  otherwise,  so  as  to  confer  a  title  to  Uie  legal  seisin,  has  not  yet  been 
decided;  but  tlie  general  opinion  is,  that  a  person  having  a  mere  power 
to  charee,  cannot  mortgage ;  the  most  he  can  do,  being  to  charge  the 
lands  with  die  money,  and  leave  it  to  a  court  of  eaoity  to  enforce  the 
security.  The  learned  author  appears  to  have  been  or  a  cootrary  opinion, 
antea,  p.  7t,  of  this  edition,  in  the  text*;  but  the  cases  there  cited  in 
note  (»)  do  not  bear  out  the  full  extent  of  his  position ;  and  it  is  pro- 
bable  from  the  turn  and  wording  of  the  sentence,  that  he  did  not  intend  to 
lay  down  a  general  mhe,  tliat  a  power  to  charge  an  estate  with  a  specific 
sum  will  in  every  instance  include  a  power  of  raising  that  sum  by 
mortgage.  This  is  tnie  only  of  an  unlimited  power  to  charge  (Los; 
y.jMgy  5  Ves.  445.)  and  not  of  a  power  to  charge  witli  a  certain 
stipulated  sum.  Another  essential  distinction  is,  tliat  though  a  power 
to  charge  with  a  particular  sum  will  not  enable  a  mortgagor ;  yet  a  power  to 
raise  a  sum  generally,  yfjXX,  Thus,  where  a  testator  uter  giving  his  estate 
to  A.  in  tail,  with  remainder  to  B.  in  tail,  with  remainder  to  C.  in  fee,  gsve 
to  his  executor  full  power  and  anthority  to  raise  out  of  his  estate  5002*  fer 
the  use  of  his  next  heir,  it  was  held  that  the  executor  had  sufficient  power 
to  seU  the  lands,  which  of  coorse  inoluded  a  power  to  mortgage  them. 
fVtareham  v.  Brown^  S  Vem.  163,  et  vide  Bateman  v.  Brown,  t  Atk.  4fl. 
So  where  a  sum  was  charged  upon  an  estate  for  the  beneiit  of  the  cliildren 
*'  in  such  manner**  as  the  survivor  of  husband  and  wife  should  appoint,  it 
was  held,  that  the  words  not  only  mcluded  a  power  of  raising  it  by  mort- 
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This  point  occurred  in  the  ca^e  of  Jenkins  v.  KeynUs  (s) ; 
there  K*  being  tenant  for  life^  remaiiider  to  hi9  son  C.  K.  in 
tail^  with  remainder  over,  they,  on  the  marriage  of  C.  K.  with  B. 
his  first  wife,  in  consideration  of  the  marriage  and  portion^  le- 
vied a  fine  and  suffered  a  recovery  to  the  use  of  K.  the  father^ 
remainder  to  C.  K«  and  the  heirs  of  his  body  upon  B,  begot- 
ten«  the  remainder  to  the  heirs  of  the  body  of  C«  K*,  remiulider 
oyer,  with  power  for  K.  by  deed  in  writing  tp  chaige  all  and 
singular  the  estates  with  the  payment  of  1^000/.  K.  and  C.  K.  af* 
terwards,  without  reciting  the  power,  made  a  mortgage  by  lease 
and  release  for  securing  2000/.  with  inieresC.  Then  K.  died, 
and  B.  also  died,  and  C.  K.  married  a  second  wife,  by  whom  [  1126  1 
he  had  issue  a  |ion,  and  then  died.  And  the  money  not  being 
paid,  the  mortgagee  brought  an  ejectment  in  the -Court  of  Ex- 
chequer. And  two  questions  were  agitated^  first,  whether  the 
conveyance  by  lease  and  release  was  a  good  execution  of  the 
power  ?  secondly,  if  not,  whether  the  settlement,  a^  to  the  is- 

(j)  HarcL  395.   1  Lev.  150.  1  €h.  C«.  103.' 

gage  or  siile,  but  also  a  power  of  fixing  a  certain  determinate  time  for 

nusing  it.    Green  ▼.  Belchieff  1  Atk.  507.    And  a  power  to  sell  for  a  par-   Potter  0/  sale 

tic«lar  purpose  has  been  held  to  imply  a  power  to  mortfiagey  which  is  a  includes  power 

conditional  sale.    Mills,  v.  Banks,  3  P.  Wim,  9.    If  therefore  an  estate  be  to  mortgage. 

vested  in  tmstees  upon  trust  to  sell,  &c.  without  any  express  power  to 

moitgagey  yet  a  sale  will  be  authorized ;  and  this  is  confirmed  by  the  doc* 

trine,  that  when  a  trustee  for  sale  becomes  also  the  purchaser,  relief  in 

equity  is  given  to  the  cetCni  gne  truM  on  his  paying  to  the  trustee  the 

money  advanced  with  interest,  thereby  treating  the  transaction  as  a  mort* 

gage  under  the  power  for  sale. 

It  should  also  be  distinctly  remembered,  tliat  a  power,  though  exhausted   Mwtgage  61a 
at  law,  may  be  but  partially  executed  in  equity.    'JTIius  where  a  person  hav-   partial  eveeu- 
ing  a  power  of  revocation  and  appointment,  mortgages  the  lands  in  fee,   ti^  ^f  power 
rach  mortgage  in  equity  operates  only  as  a  partial  exccation,  a  mortgage   and  revoca- 
being  considered  in  equity  merely  as  a  security  for  the  debt.    Perkins  v.   ti&n  pro  Uinio 
WmUuTy  1  Vem.  97.    iWtie  v.  Taome,  lb.  141. 18f .    IjuselU  v.  lard  dfrn-   oitfo. 
srallu.  Pre.  Ch.  23f ,  hifra.  App.  No.  xxvi ;  and  whatever  may  be  the  form 
of  the  instrument,  if  it  be  m  efiect  simply  a  mortgage,  it  will  operate 
merely  as  a  revocation  pro  tanto.    But  where  tliere  is  not  only  a  mortgage, 
but  an  ulterior  disposition  Inconsistent  with  the  former,  it  will  operate 
even  in  equity  as  a  total  appointment  or  revocation,  unless  there  be  a 
declaration  that  it  sliail  be  an  appointment  or  revocation  only  pr*  tmUo. 
Fitxgendd  v.  Fauconberg^  Fitzg.  S07.    6  Bro.  P.  C.  290.  et  vide  Sug.  on 
Pow.  trt,  fd  edit.  Thwayles  v.  Dye,  SVeni.  80.    8,C,  3Ch.  Ga.  69* 
Kencwofihy  v«  Bflfe,  6  Ves.  797,  and  antea,  115,  of  this  edition,  note  (O). 

C>n  the  suliject  of  powers,  it  is-  ftirther  observable,  that  if  by  marriage    Priority  of  es- 
settiemeat  an  estate  be  limited  to  Ae  husband  for  life,  and  then  to  trustees   fates  conferrtd 
for  300  years  to  raise  portions  fot  younger  ehUdren,  with  a  power  reserved    by  power  to 
to  the  husband  to  charge  the  premises  with  a  sum  of  money  sul^ect  to  his   chtage, 
life  estate;  and  he  afterwards  executes  his  power  in  favour  of  a  mortgagee; 
the  claim  of  the  mortgagee  will  be  preferred  to  that  of  the  younger  chiU 
drcn,  for  his  estate  conies  in  after  the  life  estate  of  the  settlor,  to  which 
only  the  power  is  subject.    Mosley  v.  Motley j  5  Ves.  t49.    Hut  in  this  case, 
it  seems  that  if  the  estate  were  insufficient  to  answer  both  charges,  it  would 
give  room  for  a  very  material  question,  ib.  259.   This  suggests  the  propriety 
of  expressing  with  the  greatest  wetv,  all  the  charges  to  which  it  is  in- 
tended the  power  to  charge  shall  be  siibjeot. 

The  discretion  of  trustees,  having  a  power  to  change  securities  with 
consent,  &c.  will  not  be  controuled  unless  mischievoui»ly  or  ruinously  exer- 
cbed.    Ve  MaimeciUe  v,  Crwnptonf  i  Ves,  6i  Bea.  351. 
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sue  by  the  second  marrbge,  was  not  Yoluntary  mid  void  agaiiist 
the  mortgagee  i  It  was  agreed  on  the  first  question,  that  the 
lease  and  release  was  a  good  execution  of  the  power  in  point 
of  form,  notwithstanding  it  was  by  two  deeds  instead  of  one, 
and  the  son  joined  in  the  conveyance ;  but  tfie  question  was,  if 
this  conveyance  of  a  fee,  redeemable  upon  payment  not  only 
of  the  fiOOO/.  but  also  of  interest,  was  good,  or  if  not  good 
for  the  interest  it  ^as  godd  for  the  principal  ?  And  Sir  Mat- 
thew Hale  and  the  Conrt  held,  that  it  was  not  a  good  execution  of 
the  power ;  because  by  such  meiEins,  the  estate  might  be  charged 
M'ith  a  great  sum  of  money,  which  would  defeat  the  settlement. 
And  the  power  was  entire,  and  so  ought  the  execution  to  be, 
and  it  could  not  be  made  good  in  part,  and  void  for  the  residue 
at  law.  But  Hale  said,  that  perhaps  there  might  be  ground 
for  equity  to  aid  the  execution  as  to  the  2000/.  And  on  the 
[  1127  ]  second  question.  Hale  inclined  that  the  consideration  of  mar- 
riage, and  a  portion,  might  extend  to  all  the  estates  in  the  set- 
tlement, and  judgment  was  given  for  the  defendant. 

The  mortgagee  afterwards  brought  a  bill  in  Chancery,  to 
have  the  defect  in  the  execution  of  the  pov^er  supplied  there, 
but  could  gain  no  relief  (t) ;  it  being  held  there  by  Bridgman, 
Chancellor,  that  the*marriage  and  portion  of  the  first  wife  ex- 
tended to  the  issue  of  the  second,  and  that  the  father  and  son 
joining  in  the  conveyance,  and  the  power  not  being  recited 
therein,  it  could  not  be  intended  to  be  done  in  execution  of  the 
power,  but  as  owners. 
VohffHiary  ^  voluntary  mortgage  will  be  void  as  fraudulent  against  a 

against  inft-  purchaser  for  a  valuable  consideration,  but  such  mortgage  may 
\f  assigned  for  t^^^onie  a  good  one,  by  being  assigned  for  a  valuable  consider- 
ioakteiH).  ation. 

Thus,  in  Andrew  Newporfs  case  {u)f  which  was  upon  an  a»- 
L  *1*S  J     signment  of  a  mortgage  made  by  K.  in  1659,  and  after  by  di- 
vers mesne  assignments  vested  in  N.  as  executor  of  C. ;  it  was 

(i)  1  Lev.  151,  S.  1  Ch,  Rep.  103.  of  this  editioD,  in  the  text.]  et  vide 

(m)  Andrew  Newports  case^  Skin.  Prodger  ▼•  Lngkamy    i  lieb.  486. 

423.  8,  C.  by  the  name  of  Smarik  v.  Sid.  133,   pi.  7,   [and  Htamem  v. 

tViiUanUf  1  Salk.  245.   3  Lev.  387.  IVoodford,    Holt,   S63.  S.  C.  Skin. 

Holt,  478.  Comb.  $47,  [aatea,  660,  300.— £i(.] 


Voluntarf  (H)  As  to  what  shall  be  a  volontary  mortgage,  it  has  been  held,  thit 

mortgage,  vrliere  a  father  at  the  request  of  his  son,  execated  a  mortgage  to  secure  a 

debt  due  from  the  son  to  the  mortgagee,  the  mortgage  was  not  a  voluntary 
conveyance  without  coutidsration ;  for  that  the  consideration  was  in  law 
eaual,  whether  a  man  pledged  his  estate  fur  his  own  debt,  or  for  the  debt 
or  another.  Heame,  exparte^  1  Buck.  B,  L.  165. 170.  ^.  C.  antea,  Slf,  of 
this  edition,  in  notis^  et  vide  for,  anottier  case  on  the  subject  of  a  yolnn* 
tary  conveyance  connected  with  a  mortgage,  IVrixon  v.  Cotter,  l  Kidgw. 
P.  C.  1293. 
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objected^  first,  that  it  did  not  appear,  tliat  any  money  was  paid 
upon  the  original  mortgpige,  and  that  therefore  it  was  fraudulent, 
and  that  it  being  fraudulent  in  thexreation,  though  C.  pai^  a 
valuable  consideration,  yet  this  would  not'  pui^e  the  fraud,  and 
make  it  good  ag)ainst  the  defendant,  who  was  a  purchaser  bonA 
^/icfe,  and  for  a  valuable  consideration :  sed  non  allocatur:  for 
Holt,  Chief  Justice,  said,  that  the  first  mortgage  was  good  be- 
tween the  parties,  and  being  so,  where  the  first  mortgagee  as- 
signed for  a  valuable  consideration,  this  was  all  one,  as  if  the 
first  mortgage  had  been  upon  a  valuable  consideration,  for  now 
the  second  mortgagee  stood  in  his  place,  and  therefore  was 
withm  the  proviso  of  the  stat.  27  EHz.  cap.  4.  "  that  no  mort- 
gagee, bonA  fide,  and  upon  good  consideration,  shall  be  im- 
peached by  force  of  this  act ;  but  it  shall  stand  in  such  force 
as  before  the  act  made.''  And  he  «aid,  if  this  proviso  did 
not  extend  to  this  case,  to  what  case  would  it  extend  i 

la  the  last^mentioned  case,  a  second  objection  was  also  Mortgagee  mnif 
taken  to  the  assignment,  upon  the  ground^  that  it  was  not  made  t^Sing^mt 

, : lmd{i). 

(I)  This  subject,  which  occupies  the  eleven  succeeding  pages,  has  been    Reference  to 
amply  discussed  in  a  previous  note,  antea,  p.  155,  of  this  edition,  et  scq.   comp&vavd  na- 
where  the  respective  estates  of  the  mortgagor  and  mortgagee  are  incident-   ture  of  ettatn 
ally  considered,  but  it  is  there  submitted,  that  tifeir  rights  are  of  too  com-   of  mortgagor 
plex  a  nature  to  admit,  without  circumlocution,  of  a  specific  definition,   and  mortgagee. 
They  partake  partly  of  legal  and  partly  of  equitable  rights, — partly  of  one 
species  of  truancy  and  partly  of  anotbier.   At  one  time,  the  mortgagor  is  a 
tenant  at  will,  at  another  a  tenant  by  sufferance ;  and  the  mortgagee  when 
in  possession  is  at  the  same  instant  both  bailiff  to  tlie  mortgagor  in  equity, 
and  absolute  owner  of  they  estate  at  law ;  so  that  for  all  useful  purposes  it 
seems  more  correct,  as  well  as  more  comprehensive,  to  adopt  the  sugges- 
tion  of  Mr.  J.  BuUer,  and  to  say,  that  between  the  parties  there  subsists 
the  relation  of  mortgagor  and  mortgagee,  rather  tlian  to  designate  them 
by  names  which  are  partially  descriptive  of  their  powers  and  situation, 
and  which  serve  in  the  end  merely  to  confuse  and  mislead.    Sir  Thomas 
Plumer,  M.  R.  in  the  late  case  of  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk. 
183,  fell  in  with  Mr.  J.  BuUer's  observations   on   this  subject,  as  ex* 

Ereased  in  a  former  note,  antea,  p.  156,  n.  (A),  remarking,  that  the  re- 
Ltion  between  mortgagor  and  mortgagee  was  perfectly  anomalous,  and 
ftti  generio.  It  was  a  contract  of  a  peculiar  nature,  by  which,  under 
certain  conditions,  the  mortgagee  became  the  purchaser  of  a  security 
and  pledge,  to  hold  for  his  own  use  and  benefit.  He  acquired  a  distinct 
and  independent  beneficial  interest  in  the  estate;  he  had  always  a 
qualified  and  limited  right,  and  might  eventually  acquire  an  abso- 
lute and  permanent  one  to  take  possession,  and  he  was  entitled  to  en- 
force his  right  by  an  adverse  suit  in  ineitum  against  the  mortgagor ;  all 
which  could  never  take  place  between  trustee  and  eeatui  que  tnut.  They 
had  always  an  identity  and  unity  of  interest,  and  were  never  opposed 
in  contest  to  each  other,  ft  Jac.  &  Walk.  183.  So  in  Ckriatppker  v.  Sparke^ 
ib.  334,  his  Honour  further  said,  the  argument  from  there  being  a  tenancy 
at  will,  arose  from  a  mere  fiction ;  for  there  was  no  actual  tenancy,  no 
demise,  either  express  or  implied.  The  mortgagor  had  not  even  the  rights 
of  a  tenant  at  will ;  he  might  be  turned  out  of  possession  without  notice, 
and  was  not  entitled  to  the  emblements.  It  was  only  quodrnn  modo^  a 
tenancy  at  will,  as  Lord  Mansfield  said  in  one  of  tlie  cases  {Mosb  v.  Gui/t- 
more,  1  Dong.  S69,  279).  The  relation  of  mortgagor  and  mortgagee  was 
peculiar ;  in  a  court  of  equity  the  former  was  considered  ad  tije  owner ; 
and  that  was  the  nature  of  the  contract  between  them ;  the  tacit  agree- 
ment was,  that  he  was  to  be  owner  if  he  paid  th<6  money. 
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[  1 129  ]  *P^i>  ^^  \mA^  which^  oa  the  mortgagor  was  not  a  partj,  and  the 
mortgagee  was  never  in  possession,  it  ought  to  have  been ;  for 
though  it  was  admitted,  that  the  first  assignment  was  good,  upon 
the  presumption  that  the  mortgi^r  was  in  the  nature  of  tenant 
at  will  to  the  mortgagee^  and  so  is  possession  the  possession  of 
the  mor^(agee,  yet,  by  the  assignment,  (he  will  was  determined, 
and  the  mortgagor  was  not  tenant  at  will  to  the  second  ass^ee* 
But  the  objection  was  held,  by  Holt  and  the  Court,  to  be  bad ; 
for  though  the  mor^agor  was  not  tenant  at  will  to  the  second 
assignee,  yet  he  was  not  a  disseisor,  but  a  tenant  at  sufferance, 
and  if  no  disseisin  was  made,  then  no  right  was  divested ;.  and 
no  disseisin  could  be  made  without  a  tortious  entry,  and  here 
there  was  no  new  entry ;  and  therefore,  though  he  was  tenant  at 
sufferance,  yet  the  mortgagee  (his  estate  not  being  divested  asd 
Sffid  Iff  cave'  turned  to  a  right)  might  assign.  And  G.  Eyre,  Justice,  aaid, 
^J^u^S  that  when  a  mortgagee  for  himself,  his  executors,  administiar- 
iotf  itU  dffmiU    tors,  and  ass^ns,  covenanted  with  the  mortgagor,  that  be  should 

enjoy  and  take  the  profits  till  default  of  payment,  the  covetiant 

being  for  his  assigns,  this  would  rule  the  whole  case,  and  he 

.  should  be  presumed  tenant  at  will  to  all  the  assigns,  as  wrell  as 

to  the  first  mortgagee. 

[  1130  ]         But,  if  any  act  were  done  by  a  mortgagor  in  possession,  un- 

iinl^S'^^r  ^^  *e   <^'««««   *«^  ^^  8l»'*  ^Py  ™^'  *^^«1^  ^f  payment, 
wMy  disaeUe     which  amounted  to  a  disseisin,  w  divested  the  estate  of  tbe^ 

feogSau^and    mortgagee,  and  turned  it  to  a  right,  the  assignee  of  a  mort- 
ivMrnbyjini.  gage  so  circumstanced,  would  gain  no  estate  by  his  assignment, 

and  would  be  defeated  in  any  attempt  to  gain  the  possessiop, 
until  such  tortious  act  was  done  aWay,  and  in  cases  which  might 
be  put,  absolutely  barred.  As  if  a  mortgagor  in  possession 
under  such  clause,  were  to  make  a  disseisin  by  feoffment,  and 
then  levy  a  fine,  followed  by  five^  years  non-claim;  this,  1 
should  presume,  would  be  a  complete  bar  to  the  mortgagee, 
and  all  claiming  under  him  (l). 


Effccl  ofjine. 


(K)  See  the  six  learned  and  ingeniotis  distinctieiM  of  Measn.  Morlcy  and 
Coote  on  the  effect  of  this  eevenant,  in  their  very  appropriate  notes  to 
Watkins's  Elem.  Conv.  p.  130,  et  Tide  2  Jac.  Sc  Walk.  49.    Bvtl.  Arg. 

(L)  Provided  no  interest  were  paid  on  the  mortgage  daring  the  five  yearv. 
and  even  then  it  would  be  qoestionahle,  as  the  feoAnent  would  be  founded 
in  fraud,  and  no  clear  dtsseirin  woald  be  created  ;  see  2  Pres.  Con.  intro. 
%xx\L  et  vide  Dot  v,  HdUery  3T.  R.  17S,  Where  it  was  said  by  Bailer,  J., 
that  *'  a  mortgagor  levying  a  fine  and  continuing  in  possession,  cannot  bar 
the  mortgagee;"  which  may  be  supported  under  the  doctrine  of  remitter, 
for  supposing  the  feoffment  to  create  a  disseisin,  the  mortgagor  would  be  in 
of  his  old  estate,  which  was  a  tenancy  at  will,  or  some  such  tenancy  to  the 
mortgagee.  This  is  sanctioned  by  the  ease  next  cited,  and  that  of  Holland 
V.  Hnttony  Carth.  415,-*the  doctrine  that  a  mortgaeor  could  by  fine  bar  the 
mortgagee,  bemg  there  considered  intolerable. 

Where  a  mortgagee  entailed  the  lands  mortgaged  by  fine,  Ac.  and  the  mort- 
gagor afterwards  sued  for  redemption,  which  was  decreed  him,  and  he  paid 
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But,  as  great  mischief  would  ensoei  if  the  notion  of  dis- 
seisins against  the  intent  of  partiesi  by  the  accidental  acts  of 
tenants  at  will,  were  encouraged,  the  courts  have  set  their  faces 
against  obstacles  of  this  kind  wherever  thejf  have  occurred. 

Thus,  in  the  case  of  Pow9elqf  v.  Blackman  (a?),  mentioned  ne-etury  tf 
before  in  this  treatise,  and  which  arose  on  a  special  verdict  in  qfie/^SZmn 
€jectment|  it  was  stated,  that  the  mortgagee  did  not  enter  into  ^J^^^J  J^ 
the  land  mortgaged,  and  that  the  mortgagor,  before  any  of  the  undent  dm- 
days  of  payment,  let  it  for  several  years,  rendering  rent  to  him-  T'^)[3|  i 
«elf,  and  died,  and  the  lessee  entered  by  virtue  of  the  said  de- 
mise, and  took  the  profits,  claiming  nothing  but  the  term,  and 
at  the  end  of  the  term  surrendered  up  the  lands  to  the  lessor,  and 
that  the  mor^^gee  afterwards  made  his  will,  and  devised  the 
estates  in  question ;  and,  it  being  admitted  that  the  mortgagor 
was  only  tenant  at  will  or  tenant  at  suflCerance  to  the  mortgagee, 
it  became  a  question,  whether  his  making  a  lease  for  years,  and 
the  lessee  entering  and  paying  tiie  rent,  and  claiming  nothing  but 
^  term,  and  after,  in  the  end  of  the  term,  yielding  up  the  pos- 
•essioo  to  die  bargainor,  should  be  a  disseisin ;  and  af  it  vfere  a 
disseisin,  whether  it  was  not  purged  by  the  re-entry  of  the  mort- 
gagor, and  his  occupying  it  in  statu  quo  prius,  and  reducing  the 
inheritance  to  the  mortgageis,  so  as  he  was  not  out  of  posses- 
sion, and  so  his  will  good  ;  far  on  that  fact  the  taUdity  tf  it 
depended.    And  as  to  this  point,  all  the  justices  resolved,  that . 
when  the  mortgagor  entered  (as  it  should  be  conceived,  upon 
die  verdict,  he  did)  if  he  vrere  a  disseisor  before  (as  they  did  not 
agree  tliat  he  was,  because  neither  the  lessor  nor  lessee  intended    [  nS2  ] 
to  make  any  disseisin,  the  lessee  claiming  but  his  term)  it  was 
'Only  a  disseittn  in  the  lessee  for  years ;  and  when  the  tenn  being 
expired,  the  bargainor  re-entered,  that  purged  the  disseisin,  and 
the  mortgagor  was  in,  as  he  was  before,  and  the  inheritance  was 
re-vested  in  the  mortgagee,  and  his  will  should  be  good.    And 
therefore  they  hdd,  that  if  tenant  at  will  were  ousted  by  a 
stranger,  and  he  re-entered,  he  was  tenant  at  will  again  to  his 
lessor ;  for  otherwise,  it  would  be  a  mischievous  case  in  many 
assurances,  where  tlie  mor^agor  b^ng  in,  upon  condition  to 

(x)  Pomeley  ▼.  Blaekman^  Cro.  Jac.  669.  [S.  C.  antes,  155.  158,  ef  tliU 
«4ltioik«»£d.j 


the  money,  bat  no  mention  was  made  of  the  entail  in  aU  the  proceedings,  and 
within  tine  the  isaae  of  the  mortgagee  brought  ejectment  and  recovered 
poMeuion  of  the  premises,  yet  his  mortgwor  was  relieved,  for  he  paid  his 
aaoney  pursuant  to  tfie  decree,  and  was  m  no  fault ;  the  Lords  Commis- 
sioners therefore  decreed  the  issue  to  convey,  and  granted  a  perpetual 
inJnnctioB  against  the  judgment    ChapmoM  v.  Ihmcwibf  t  Vem.  142« 
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pay  at  the  end  of  the  year,  and  in  the  interim,  that  the  mortgagee 
should  not  meddle,  and  tlie  mortgagor  made  a  lease  for  half  a 
year,  and  aft^r  re-entered  before  the  day  of  payment,  that  die 
mortgagor  should  be  a  disseisor  against  his  own  intent,  and  the 
intent  of  the  mortgagee,  and  that  the  mortgagee  should  he  said 
to  be  out  of  possession,  so  as  he  could  not  make  a  bargain  and 
sale  at  his  will.     By  this  means  many  assurances  would  be  de- 
stroyed, which  law  would  not  suffer.    Wherefore  the  law  ac- 
counted, that  the  mortgagor  by  his  entry  was  in  of  his  former 
estate,  and  that  the  will  of  the  mor^agor  Was  good. 
[  llSd  ]         And  in  the  case  of  Blunden  v.  Baugh(y), which  arose  after- 
Tinant  id  wiU  ||<ards,it  was  held,  such  underlease  by  lessee  at  will,  would  not 
^eany  dtMetfCNr  make  a  disseisin  against  the  lessor  nolem  volens, 
mt  ilictwu  There  H.  being  seised  of  land  in  tail,  by  indenture  covenanted, 

in  consideration  of  marriage  between  W.  his  eldest  son  and  heir, 
and  £.,  to  suffer  a  recovery  of  certain  lands  to  the  use  of  the 
said  W.  and  E.,  and  the  heirs  male  of  the  body  of  W.,  widi 
divers  remainders  over.  The  marriage  took  effect,  and  W.  en- 
tered by  the  assent  of  his  father  and  occupied  at  will;  and  af- 
terwards by  indenture  demised  the  land  to  A.  and  B.  for  twenty- 
one  years  rendering  rent.  The  lessees  entered,  and  were  pos- 
sessed, and  they  being  so  possessed,  the  father  and  son  by  indeo- 
•  ture  covenanted  with  D,  and  others  (for  that  the  said  settlement 
was  not  executed,  for  the  performance  of  the  assurances  and 
uses  comprised  therein)  to  levy  a  fine  of  those  lands,  amongst 
other  uses,  to  secure  a  jointure  to  £.,  which  fine  was  levied  ac- 
cordingly. Then  W.  (the  son)  died  without  issue  male  of  bis 
body ;  afterwards  A.  (one  of  the  lessees)  died ;  and  then  B.,  the 
other  lessee,  by  indenture  inrolled  within  six  months,  in  conn- 
[  1134  ]  '  deration  of  a  competent  sum  of  money,  bargained-and  sold  die 
lands  to  C,  then  son  and  heir  apparent  of  H.,  and  to  his  heirs. 
'  Afterwards  H.  (the  father)  died,  and  C.  (the  son)  entered,  upon 

which  the  jointress  entered  ;  and  on  an  ejectment  brought  by 
C.  to  recover  the  possession,  judgment  was  given  in  the  Com- 
mon Pleas  by  three  judges  against  one  for  the  plaintiff  the  son; 
but  on  writ  of  error  in  the  King's  Bench,  it  was  held  by  three 
judges  against  one,  that  the  judgment  was  erroneous.  The  main 
question  was,  whether  by  any  of  these  acts  there  was  a  disseisin 
committed  to  H.  nolens  volens  f  and  if  there  were  a  disseisin, 
who  should  be  the  disseisor  and  tenant  to  the  freehold  ?  And  as 
to  the  first  point,  Jones,  Berkeley,  and  Croke,  held,  that  the  law 
would  not  impute  nor  construe  it  to  be  k  disseisin,  unless  at  the 

(y)  Cro.Car.S02. 
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eleclion  of  H.  wheo  none  of  tbe  parties  intended  it  to  be  a  dis* 
seisin,  nor  to  oust  bim  of  the  possession;  for  as  Coke,  Littleton 
(153),  defined  it,  a  disseisin  was  where  one  efUered  intending  to 
usurp  the  possession,  and  to  oust  another  of  his  freehold;  there- 
fore the  court  were  to  enquire,  quo  animo  hoc  fecerit,  why  he 
entered  and  intruded  ?  and  it  was  at  tl^e  election  of  him  to 
whom  tbe  wrong  was  done,  if  he  wonld  allow  tbe  wroug-doer 
to  be  a  disseisor,  or  himself  out  of  possession.  Tenant  at  willy  [  1135  ] 
they  said,  was  at  the  will  of  both  parties,  and  the  will  should 
not  be  determined  by  every  act.  And  they  cited  and  approved 
tbe  case  of  Powseley  v.  Blackman  (z) ;  and  they  said,  that  it 
should  not  be  intended,  that  the  son  intended  to  disseise  his 
father,  but  that  the  lease  was  made  by  tbe  assent  of  the  father ; 
also  the  party  to  whom  the  lease  was  made,  did  not  claim  any 
freehold,  but  to  have  the  lease  only,  and  to  pay  his  rent,  and  p^id 

the  rent  accordingly ;  so  there  was  no  intent  in  any  of  the 

parties  to  make  a  disseisin  ;  then  the  law  should  not  construe  it 

to  be  a  disseisin  partibus  invitis.    And  that  hereby  it  followed, 

that  tbe  freehold  remained  in  H.,  until  the  fine  levied  by  hioi 

and  his  son  W.,  and  so  the  uses  thereof  were  well  raised,  and  the 
jointure  well  assured.     But  they  held  farther,  that  if  there  were 

a  disseisin  committed  by  these  acts,  W.,  who  made  the  lease, 

was  the  disseisor  and  tenant,  quo  ad  all  persons,  but  the  first 

lessor,  but  quo  ad  the  first  lessQr,  they  both  were  disseisors;  for 

when  tenant  at  will  took  upon  him  to  make  a  lease,  which  was  [ 

a  greater  estate  than  he  might  make,  that  act  was  a  disseisin,  Bwi  hU  Umu 

and  by  this  lease  for  years  made,  and  the  lessees  entering  and  imtiuuaiie 

paying  the  rent  unto  him,  and  he  accepting  thereof,  he  was  in  as  '^^'t'^  -i  ! 

lessee,  and  the  lessor  was  the  disseisor^  and  had  tbe  reversion    '-  i 

expectant 'upon  this  lease ;  and  this  lease  betwixt  them,  was  an 

interest  derived  out  oC  the  inheritance,  gained  by  this  disseisin; 

for  if  a  lessee  for  years  made  a  feoffment,  although  it  were  a 

dissebin  to  the  lessor,  yet  it  was  a  good  feofiment  betwixt  them  ' 

de  facto,  though  not  dejure,  and  the  feofiee  was  in  tbe  per,  and  | 

warranty  might  be  annexed  to  such  an  estate  upon  which  he  i 

might  vouch.    And  if  such  lessee  for  years  or  at  will,  made  a 

^ft-in  tail,  or  a  lease  for  life,  that  created  a  good  lease,  or  a  good 

gift  in  tail  amplest  themselves,  and  all  others  besides  die  first 

lessor,  and  as  to  him  they  were  both  disseisors.    Then  when 

lessee  for  years  entered  according  to  the  lease,  and  paid  his  rent 

the  freehold  betwixt  them  should  be  in  W.,  who  made  the  lease, 

and  not  in  the  lessee;  and  then  the  fine  levied  by  H.,  and  W.  bis  i 

(z)  Sopra,  1037,  of  this  edition. 


I 


1040       CAP.  XXII.       OF  OtHBB  MATtEES 

80D,  conyejed  well  the  freehold,  and  the  ases  were  well  raised 

upon  this  fine,  and  the  jointure  well  settled.    And  on  these 

grounds  they  held,  that  jthe  judgment  ought  to  be  reversed,  and 

the  majoritj  of  the  judges  ag^eing  withthem,  it  was  reversed 

accordingly. 

fSfcttMiU  ju  jindrew  Newport^s  case,  before  mentioned  (a),  it  was  con- 

{Oufugh  tt  com-        ,    ,     ,        ,       f    .  - 

plain  if  oitster)  tended,  that  though  the  mortgagee  was  not  out  of  possession 

^Z^g^t  ^^  ^y  *®  assignment,  yet  \ie  might  be  out  of  possession  m  that 
election  to  he    case  at  bis  election,  and  that  he  had  made  hb  election  there  to 
^  qf  poM««-    y^^  ^^j  ^^  possession,  for  he  had  brought  an  ejectione  ^rtmt, 
[  1137  ,]     and  by  it  admitted  himself  to  be  out  of  possession,  for  die 
ejectment  complained  of  a  tortious  entfy,  and  an  ouster,  and 
this  being  a  matter  of  law,  he  was  estopped  to  alledge  the  con- 
trary, ied  non  alloc€Utir;  for  per  curiam,  an  ejectment,  as  it 
was  in  common  practice,  was  but  a  feigned  action,  to  which. 
the  lessor  of  the  plaintiff,  who  was  the  principal  person,  waa 
not  a  party;  and  not  being  a  party,  this  could  not  be  given  in 
evidence  as  an  esto|>pel  against  him;  and  therefore  he  could  not 
maintain  an  action  for  the  mean  profits,  without  an  actual  entry, 
but  the  lessee  might ;  and  it  had  been  ruled,  that  the  bringing 
of  an  ejectment,  was  not  such  an  entry  or  claim,  which  should 
avoid  a  fine  and  non-claim  for  five  years. 
^^f^w^trf^        Byt^  jf  ^g  mortgagee  enter  upon  the  mortgagor,  and  he 
bemadeonland,  re-enter,  this  will  be  a  determination  of  the  will  (6),  and  the 
"'r^l  1S8  1     ""^"^^^T  of  the  mortgagor  a*merely  tortious  entry,  in  which  case 
y       an  assignment  ,by  the.  mortgagee  without  a  re-entry  would  not 
be  valid.     So,  if  the  mortgagee  or  his  assignee,  by  his  manner 
of  pleading,  were  to  admit  a  disseisin,  the  assignment  must  be 
made  on  the  land,  or  it  would  be  bad. 
Mortgage  of         A  question  arose  in  the  case  of  a  bankruptcy  (c),  between 
mpp¥rtenmKeB    ^  assignees  of  a  bankrupt  and  a  mortgagee  of  the  brew*honse, 
SctjjSs'  ^^^^    whether  the  fixtures  passed  by  the  mortgage  on  the  following 

facts :  In  1745,  R.  sold  tiie  utensils  of  a  brew-house,  and  let  a 
lease  of  the  brew-house,  to  B.;  and  in  1746,  mortgaged  his 
brew-house,  with  the  appurtenances,  &c*  to  I.  S.  B.,  after 
^  this,  sold  his  lease  and  utensils  toW.,  who,  for  a  sum  of  money 
in  1748,  mortgaged  the  whole  to  R. ;  afterwards  R.  became  a 
bankrupt,  and  his  effects  were  vested  in  Q.,  as  assignee  under 

(a)Sapra,    1127-9.    Skin.    423.  (c)  Quincy,  Ex  porte,   1  Atk.  47T. 

1  Silk.  245.  3  Lev.  387.    Holt,  478.  [Tbif   case  baa    beeo  mentioiied. 

Comb.  245.  antea,  39,  of  this  edition,  and  some 

(6)  Per  Holt^  in  Smarile  v.  WiU  of  the  late  determinations  subjoined 

Uama^  as  reported,  Ca.  temp.  Holt,  in  the  notes  (Z)  and  (D),  p.  40,  ib. 

478.  [&C.  antea,  163,  of  this  edi-  et  vide  DaU,  Expmie,  1  Back.  B. 

tion,  text.— £d.]  C.S65.— JSd.] 
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the  commiflsidiiy  who^  as  standing  in  die  place  of  the  bank- 
rnpt,  was  .entitled'  to  ^the  mortgage  from  W.^  and  by  virtue 
thereof  claimed  the  utensils* 

1.  S.,  the  mortgagee  of  the  brew-house,  in  17499  insisted,    [  1139  ] 
that  the  fixtures  passed  by  his  mortgage  (d);   a  petition  was 
therefore  preferred  to  the  Chancellor  for  a  delivery  of  all  the 
utensils. 

Ei  per  turiamf  this  is  a  case  for  a  mere  action  at  law  (e), 
and  might  be  determined  by  action  of  trover  or  ddinue*  I  am 
inclined  to  think,  it  was  not  the  intent  of  R.  to  mortgage  the 
utensils;  for  there  is  some  description  generally  of  things  in  a 
brew-house.  The  manner  of  describmg  the  parcek,  shews, 
that  he  did  not  at  all  mean  to  mortgage  the  utensils,  for  the 
word  appurtenamee  seems  to  mtend  only  things  belonging  to 
ont-hottses. 

The  rule  as  to  fixtures,  as  between  an  heir  and  executor,  is  BmU  a$  Ufix* 
another  thing  (/).  The  freehold  descending  on  the  heir,  the  j^^J^^T^ 
executor  cannot  enter  to  take  away  fixtures,  without  being  a  cf^or^lmdUrd^ 
trespasser.    But  there  is  another  rule  between  landlord  and  ^  ^ 

tenant;  during  the  term  a  tenant  may  take  away  chimney-pieces 
and  even  wainscot,  which  is  a  very  strong  case,  but  not  after 
the  term ;  if  he  did,  he  would  be  a  trespasser.  A  mortgage,  it  [  1140  ] 
is  said,  is  a  purchase,  but  then  it  is  a  redeemable  one.  How 
does  it  stand  between  a  purchaser  and  a  vendor?  If  a  man 
sells  a  house,  where  there  is  a  copper,  or  a  brew-house,  where 
diere  are  utensik,  unless  there  was  some  consideratioi^given  for 
tbem,  and  a  valuation  set  upon  them,  they  would  not  pass.  But 
then  another  questipn  will  arise;  what  action  can  you  bring? 
For  where  things  are  fixed  to  the  freehold,  an  action  of  trover 
will  not  lie  for  them.    Several  sort  of  things  are  fix^d  to  the  ^ 

freehold,  and  yet  may  be  taken  away,  as  beds  fastened  to  the 
ceiling  with  ropes,  nay,  frequently  nailed,,  and  yet  no  doubt, 
iMit  they  may  be  removed.  The  difficulty  with  me  is,  the  pos-  > 
session  of  the  mortgagor ;  but  that  is  cleared  up,  because  it 
was  the  express  agreement  between  the  parties,  that  the  mort* 
gagor  should  not  be  prevented  from  coming  on  the  brew-house. 
I  apprehend  the  sale  of  the  utensils  was  a  defeasible  sale,  to 
revert  to  the  mortgagor^  the  bankrupt,  at  the  end  of  the  term ; 

(4)  QttMcy,  Ex  parte,  1  Atk.  477.  («)  Ibid.  (/)  Ibid. 


(M)  As  to  what  ahaU  be  fixtnres,  see  Dm»  y.  Jmm,  8  Bam.  &  Aid.  165. 
Eiwei  V.  Mwft,  $  East,  38,  and  B^iekUmi  v.  JMttrMdt  t  Brod.  it  Biog. 
54. 
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and  if  so,  there  is  an  equity  in  the  grantor,  and  therefore,  as  to 

the  mortgagee,  a  possession  in  the  bankrupt.    Let  it  stand  over 

to  the  next  day  of  petitions,  and  let  the  mortgagee  produce  all 

deeds  and  writings,   and  the  assignee  at  his  expence  to  take 

copies,  if  he  pleases. 

r  1 141  1         Upon  a  bill  in  equity  the  case  was,  that  the  defendant  W.  had 

neUaseo/etgid*  mortgaged  lands  to  the  other  defendant,  and  then  articled  willi 

%ml  munis'  ^^  plaintiff  H.  to  sell  him  the  said  land  free  from  all  jncum- 

eoHgUeratum     brances  for  £30/.,  of  which  50/.  were  actually  paid  to  die  de- 

jStM^e^^*    fendant  W.  (^).     Afterwards  W.  released  to  EL  the  condidoo 

and  power  of  redemption,  and  pending  the  same  biU,  rdeased 
Co  the  said  R,,  the  mortgagee,  all  his  right  in  and  to  the  lands; 
but  no  money  or  other  valuable  consideration  appeared  to  have 
been  paid  or  given  for  either  of  diese  releases;  and  the  cooit 
'   held,  that  neither  of  them  ought  to  obstruct  the  conveyance  to 
H.  byW.;  because  they  were  given  widiout  any  valuable  con- 
sideration, and  one  of  them  pending  this  suit ;  and  that  both 
these  releases  ought  to  be  set  aside,  as  to  the  plaintiff. 
Whdker  on  bill      But  in*  the  last  case  the  court  doubted  (A),  whether,  upon  the 
^jjij^"^''^^  bill  as  framed,  the  defendant  R.  could  be  compelled  to  convey 
decreed  to  em-  his  estate  to  the  plaintiff,  upon  the  payment  of  what  was  doe 
*^*  upon  the  mortgage  and  interest;  because  the  bill  prayed  only  a 

discovery  against  R.,  and  that  W.  should  make  the  asaaranoe 
[  1 142  ]     tod  to  be  relieved  in  the  premises,  and  no  conveyance  from  R* 
was  required. 
Mnt  MMf-  Where  an  equity  of  redemption  is  purchased  in  by  several 

dSuJN  ^eouUw   P^*"*^**'  interested  in  a  mortgage,  it  riiall  enure  to  the  swrt- 
qf  redtw^^iUm    gagees  in  the  same  manner  as  they  hold  the  mortgage. 
it  M  dey  did       And^  therefore,  where  a  man  having  a  mortgage  for  years,  by 
morigitgsln),    his  will  (t),  devised  all  his  personal  estate,  of  what  nature  soever, 

to  his  executors,  in  trust  for  the  payment  of  his  debts,  and 
afterwards  devised  the  residue  and  overplus  of  his  said  personal 
estate  to  his  two  daughters^  equally  to  be  divided  between  thm, 
and  died ;  and,  the  debts  being  satisBed,  the  daughters  con- 
tracted witli  the  mortgagor  for  the  purchase  of  the  equity  of 

{g)  HUl  Y.  H'&rsUy,  Hard^  $20.  («)  Edwardi  v.  Fa$hMih  Pf«*  ^ 

(A)  lb.    sed  vide  Breui    v.BeU,      aSS. 
1  Venu  69.  8.  C.  infra,  1145. 

(N)  That  is,  an  they  hold  the  land,  and  not  as  thev  are  entitled  to  ^ 
money,  tor  supposing  them  to  be  tenants  in  common  of  the  land,  and  joioi 
tenants  of  tlie  money,  the  equity  of  redemption  wonid  ennre  to  tho*  >' 
tenants  in  common,  and  so  vice  versa,  and  therefore  it  is  perhaps  too  gene 
rally  lai(kdown,  aiftea,  p.  672,  of  tliis  edit.  n.(N),  that  if  two  mortgs^ 
piircliase  the  equity  of  redemption,  they  urill  in  every  instance  bold  the  iw" 
as  tenants  in  couinion. 
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redemptioa,  and  ioheritaiice  of  the  mortgaged  estates  to  them 
and  their  heirs,  and  articles  were  executed  on  both  sides  acr 
cordingly ;  and  a  decree  obtained  for  a  specific  execution.  One 
of  the  daughters,  after  the  death  of  the  other,  claimed  the 
whole  inheritance  by  sunivorship,  as  a  joint-tenancy;  and  the 
question  on  a  bill  filed  by  the  devisee  of  the  deceased  daughter 
was,  whether  this  purchase  of  the  inheritance  were  a  joint- 
tenancy,  or  a  tenancy  in  common?  And  it  was  decreed  to  be  [  1143  ] 
a  tenancy  in  common;  for  so  was  the  mortgage  devised  to  the 
two  daughters,  whereon  this  purchase  of  the  equity  of  redemp* 
tion  and  inheritance  was  founded;  and  therefore  they,  having 
several  and  distinct  interests^  as  temmts  in  compioti  of  the 
mortgage,  and  paying  an  equal  proportion  for  the  purchase  of 
the  equity  of  redemption  and  inheritance,  should  have  that  in 
the  same  manner. 

Where  an  executor  boiq;ht  an  equity  of  redemption  of  an  EptUy  rf  re- 
estate,  on  which  a  testator  bad  a  mortage,  it  was  considered  auSTSywmt* 
as  assets,  and  liable  tp  l^cies  (J).  g^^»  ext* 

Where  one  devises  lands  mor^;aged  to  one  for  life, remainder     r  \i^  \ 
over^  the  money,  if  the  lands  are  redeemed,  shall  be  appor-     [  1145  j 

tioned.  M&rignge 


And,  if  the  claims  of  the  parties  are  before  the  court,  it  will  waufet  aft  m- 
adjust  them,  without  a  specific  bill  for  that  purpose.  |^^  S^/^ 

Thus  (/),  where  one  having  mortgaged  unto  B.,  part  of  his  nuAtder-wum  i# 
copyhold  lands  in  fee,  being  customary  lands  of  inheritance,  ^^*"*^  W 
B.  surrendered  them  to  the  use  of  his  will,  and  devised  them  to 
his  wife  for  life,  remainder  to  C.  in  fee,  and  made  his  wife  ex* 
ecutrix,  a  bill  being  pending  to  redeem,  to  which  tenant  for  life 
and   the  remainder-man  were  defendants;  it  was  prayed  on 
behalf  of  C,  that  if  the  mortgagor  redeemed,  C.  might  have  a 
proportionable  share  of  the  redemption  money,  according  to 
the  value  of  the  estate  he  had  in  the  land.    And  the  matter,  in 
fact,  appearing  to  be  so  upon  the  pleadings,  although  C.  had     [  1146  J 
no  cross  bill  for  the  purpose,  nor  had  so  much  ^s  insisted  upon 

(j)  RyaU  Y.  RyaUy  1  Atk.  59.  (0  Breitf  v.  £eff<,  1  Vem.  70. 

(O)  This  rule  was  propounded  when  a  similar  one  prevaQed  with  respect  Tenant  far  l^e 

to  contrlbtttion.    See  antea.  Sit ,  of  this  edition,  in  the  text.    Bnt  the  latter  noitr  eniiikd  <# 

doctrine  having  been  exploded,  see  note  (M),  ib.,  it  is  fair  to  presume  that  intere$i  only, 

the  mle  in  the  text,  which  is  in  tntb  the  same  mle,  bat  conyersely  applied,  and  money 

wonid  follow  the  like  fkte ;  coaseqnently  it  is  probable  that  where  there  is  a  would  frobnhly 

tenant  for  life  witli  remainders  over,  of  money  due  on  mortgage,  and  the  he  inoeeted  U 

debt  is  discharged,  the  court  would  decree  the  particular  tenant  to  be  ghe  kirn  m- 

entitled  to  the  interest  for  his  life,  and  at  his  deaths  that  the  principal  terttt  for  2|f#. 
should  deyolve  on  Uie  remainder-man ;  to  effect  which  the  money  may  be  j 

hud  out  In  land,  or  invested  in  the  funds  in  trust  fi>r  the  particular  tenant,  i 

for  life,  and  after  his-  death  to  such  other  uses  as  the  case  may  require.  ^ 
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It  in  his  aiiflweri  it  was  ordered  by  the  Lord  CShancetlor,  that 
C.  shoald  have  bis  proportionable  share  of  the  redemption- 
money  •  And  the  ordinary  rule  of  the  court,  in  such  case,  was 
said  to  be,  that  one-third  of  the  money  should  be  paid  to  the 
tenant  for  lifoi  and  the  two-thirds  residue  to  the  remainder- 
man. 

Where  one  mortgaged  his  estate  to  F.  (m),  who  paid  no 
money  in  consideration  of  the  mor^ge,  but  gave  the  moftgagor 
a  bond  for  ISO/.,  the  mortgagor  afterwards  made  the  mortgagee 
his  executor  and  died.  Then  the  heir  of  the  mor^gor, 
brought  his  bill  to  have  the  real  estate  eiooerated,  consideriDg 
this  bond  as  assets  in  the  hands  of  the  defendant.  And  so  it 
was  held  to  be;  for  notwithstanding,  at  common  law,  the  mak- 
ing an  obligor  executor,  extinguishes  his  debt,  yet,  in  this  case, 
the  bond  shall  be  considered  as  assets  in  the  hands  of  die  de- 
fendant the  executor,  and  applied,  for  the  payment  of  funeral 
expences  and  legacies,  to  the  exoneration  of  the  real  estate  in 
favour  of  the  heir.' 

Where  a  mortgage  is  made  by  baron  and  feme,  and  there  is 
a  covenant  to  levy  a  fine,  and  the  fine  is  covenanted  to  be  levied 
of  a  certain  term,  if  the  fine  be  not  levied  by  the  time  in  which 
it  is  covenanted  to  be  levied,  it  seems  that  it  will  not  strengthen 
the  deed  of  mortgage,  if  any  other  uses  be  declared  by  a  subse- 
quent deed. 

This  question  occurred  in  die  case  of  Fleetivood  v.  Templi' 
man  (n).  There,  a  man  and  his  wife,  in  the  year  l692,  made 
a  mortage  of  the  wife^s  estate  of  40/.  per  annum,  for  the  sum 
of  789/.,  and  covenanted  in  the  mortgage  deed  to  levy  a  fine  of 
the  estate  in  the  Easter  Term  following.  The  fine  was  not 
levied  till  Triniiy  Term,  in  the  year  1695;  then,  in  consider- 
ation of  10/.  more,  they  joined  in  a  conveyance  of  the  equity 
of  redemption  to  an  assignee  of  the  mortgagee,  and  covenanted, 
that  the  fine  tlieretofore  levied^  should  be  to  the  uses  of  this 
deed ;  afterwards  the  husband  being  dead,  the  wife,  the  estate 
being  increased  in  value,  filed  her  bill  to  redeem ;  and  one 
ground,  on  which  she  founded  her  claim,  being  the  invalidity  of 
the  latter  deed  to  declare  the  uses  of  the  fine.  Lord  Hardwicke 
said,  that  he  was  inclined  to  think,  as  the  covenant  to  levy  the 
fine  was  confined  to  one  particular  term,  and  was  not  levied  tiU 
the  pext  term  after,  that  the  husband  and  wife  might,  by  the 
deed  in  l69^i  covenant  that  the  fine  theretofore  levied  should 


(»)  Fax  w.  Fax,  t  Atk.  465.  187,  et  antea,  706,  of  this  cdltioiV 

(n)  i  Atk.  80.  S.  C.  Hani, Cb.  Rep.      o.  (D>.— £tf.] 
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W  to  the  use  of  the  latter  deed,  aod  the  former  deed  in  l(jl9^. 
Blight  be  laid  out  of  the  case,  as  the  covenant  under  it,  for 
levying  the  fine  in  Easier  Term,  was  not  strictly  pursued.  But 
k  is  said  in  Bamardiston's  Reports,  that  his  Lordship  said,  he 
would  not  determine  the  case  upon  this  point  only,  but  upon 
the  whole  circumstances,  which  he  did  accordingly  against  Ihe 
mortgagor. 

The  cesitd  que  trutt  of  things  mortgaged,  is  answerable,  if  C$9hdf$e4nkt 
his  trustee  produce  them  not  on  application  to  redeem ;  and  ^2^ if  Ait 
that  as  well  where  he  is  constituted  trustee  by  inference  of  law,  ^^^  iroduu 
as  where  he  is  appointed  by  the  positive  act  of  the  party.  caiUm  to  r«- 

Thus,  where  P.  (o),  whose  executor  the  plamtiflF  was,  being  '^^* 
possessed  of  certain  pieces  of  hangings,  put  them  into  the  [  1149  ] 
hands  of  A.,  an  upholsterer,  to  sell  for  him;  but  having  occa- 
sion for  money,  desired  6.,  who  was  a  scrivener,  to  lend  him 
500/.  on  the  hangings,--which  he  did,  having  previously  enquired 
of  A.  as  to  jtheir  value*  And  afterwards  P.  borrowed  on  .  the 
hangings  100/.  more,  and  gave  a  juc%ment  also  for  the  debt 
with  interest,  the  hangings  being  still  in  A.'s  hands.  The 
money  lent  belonged  to  C,  for  whom  B.  dealt  as  a  scrivener, 
bttt  neither  P.  nor  his  executor  knew  that,  nor  did  C«  appear 
therem,  though  the  securities  were  in  his  name.  A.  sold  the 
hangings  privately  at  an  under  value.     B.  and  C.  pretended  ig-  ^ 

norance  of  the  sale;  but  A.,  after  the  sale,  desired  the  plaintiff, 
Ihe  executor  of  P.,  to  sell  them,  who  refused  so  to  do,  unless 
he  might  first  see  them.  The  plaintiff  paid  the  ntioney  bor- 
rowed and  interest,  and  the  securities  were  thereupon  delivered 
up  to  him  by  B.,  in  whose  hands  they  had  always  been,  but  the 
hangings  being  sold,  could  not  be  had;  and  B.  snid,  be  had 
nothing  to  do  with  A.  Hereupon  the  plaintiff^  the  executor  of 
the  mortgagor,  exhibited  his  bill  in  Chancery  against  A*,  B.,  and 
C,  to  have  the  hangings  or  the  value  in  money.  And  it  was 
decned,  that  the  defendants  should  pay  the  money.  Then  B. 
and  C.  petitioned  for  a  re-hearing,  and  that  the  decree  might  be 
explained  as  to  them  only;  for  that  there  was  no  reason  to  [  1150  ] 
charge  them^  as  they  did  not  put  the  hangings  into  A/s  hands,  . 
Iwt  they  were  placed  in  A/s  hands  by  P.,  with  power  to  sell 
ibem,  and  therefore  they  (B.  and  C.)  .ought  not  to  be  charged 
by  A«*s  default.  But  the  Lord  Chancellor,  on  long  debate, 
affirmed  his  former  decree ;  for  by  the  sale  and* mortgage,  P. 
divested  his  property^  and  the  goods  became  B.'s,  and  A.  be- 
cane  trustee  for  B.,  and  B.  must  answer  for  his  trustee  A.,  who  ■ 

(•)  Pcrlenu  ▼.  Atertf,  S  Cb.  Ca.  S26,  [etvlde  iafra,  c.  xxiii.^  1,  final 
panigiapli.«o£d.] 
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0old  tbem  pifter  the  mortgage.  And  though  B.  pretended  to 
act  as  a  scrivener  only^  and  as  an  agent  to  lend  B.  money,  Aey 
were  to  be  looked  on  as  one  person  as  to  the  plaintiff,  for  the 
scrivener  keeping  the  securities  for  B.,  B.  trusted  him  thereby 
with  all,  and  he  had  power  to  dispose  of  the  monies,  and  lie 
undertook  the  same  by  keeping  the  securities,  and  shoidd  be 
answerable  as  B. 
{  ]  151  }  Where  a  defendant  pleads  a  mortgage  (r),  he  ought  to  shew 
m0^^^\     ^^^  ^'^  mortgagor  being,  or  pretending  to  be,  seised  in  fee  of 

the  premises,  did  make  such  mortgage,  &c.  otherwise  the  persoa 
undertaking  to  mortgage,  may  be  a  mere  stranger,  and  have  no 
interest  in  the  premises,  though  he  takes  upon  him  to  mor^e 
them. 
CmiaTMnre  Where  the  original  deed  of  mortgage  was  lost,  it  was  de* 

coidejice.  creed,  that  the  counterpart  should  be  allowed  as  an  arigiMd, 

and  admitted  as  such  at  any  trial,  &c.  («)• 
K^  ^  */  '^^  plamtiff  and  his  wife  brought  their  bill  to  redeem  a 
on  nmrtgage^i  mortgage  of  the  wife's  estate  (Q^  the  defendant  put  in  a  pies 
^J^V^'  to  the  bill,  which  was  over-ruled,  for  which  51.  costs  was  of 
fo  w^e  (a).  course  given  to  the  plaintiffs;  the  defendant  brought  a  cross  bill 
[  1 152  ]     iQ  foreclose  the  wife,  who  being  the  surviving  plaintiff  in  the 

(r)  3  P.  Wm«.  «81.  (/)  Coppin  v. ,  S  P.  Was. 

(«)  BrUeoe  ▼«  Denbigh,  Finch,  237.      497. 


pudding,  (P)  Possession  under  a  decree  of  fbreclosnre  inroUed  is  a  good  plet, 

MS.  15  Yin.  Abr.  478.  (C.  a.)  So  it  is  sufficient  to  say  "  obf  p^  M»- 
raiuM/fiU  pr€e^  A.  B.  &c."  without  saying  how  it  was  mortgaged,  io.  la 
BaiUf  Y.  Taylor,  the  defendant  pleaded  in  bar,  that  the  close  mentiooed  is 
the  condition  of  the  bond  was  not  mortgaged ;  the  plaintiff  replied,  tint  it 
was;  and  thereupon  issue  was  joined,  and  found  for  the  plaintuf.  The  de- 
fendant then  moved  in  arrest  of  judgment,  that  the  replication  wai  not 
good,  for  that  it  should  have  alleged  tnat  the  mortgage  was  not  redeemed, 
as  well  as  that  the  close  was  mort^iged.  But  tliree  of  the  Judges  agiiut 
One,  held,  that  the  replication  was  in  direct  answer  to  the  plea,  and  there* 
fore,  that  it  was  good,  upon  which  judgment  was  given  for  the  pl^iotitt, 
Yelv.  95.  In  debt,  the  plaintiff  declared  that  the  defendant  bound  bimsrlf. 
his  Jkctrs,  executors,  and  administrators,  to  pay  the  mortgage  moaej;  ^f^ 
turn  ett  fadtan  pleaded,  it  appeared  that  the  defendant  bound  only  hioKii) 
his  executors  and  administrators;  this  variance  was  held  immaterial,  w, 
per  Bailey,  J.  the  judgment  would  bind  his  heirs,  whether  he  bouud  then 
by  deed  or  not.  HinR6oroi^A  ▼.  fVUkU^  4  Man.  St  S.  474,  n. 
Rigki  to  coiU  (Q)  The  general  rule  is,  that  costs  decreed  to  a  plaintiff  or  defendaot 
dies  wUk  per*  fall  to  the  ground  by  the  death  of  the  party  before  they  are  taxed, 
Mil.  but  when  taxed,  they  become  a  judgment  debt,  and  if  the  party  to  wbon 

they  are  given,  dies,  they  go  to  his  representative,  who  may  revive  for  eota 
only.  Sel.  Ca.  Ch.  21.  HaU  v.  Smith,  1  Bro.  C.  C.  438.  S.  C.  8  Dick.  649. 
EdgiU  v.Brwm,  iDick.  6t.  Lawton  v.  Jfovor  qfCelduUer,  SMeriv.il6, 
and  fVhUe  v.  Haffward,  t  Ves.  462.  S.  C.  3  Ves.  197,  cited ;  where  U  w© 
held,  that  if  a  defendant  be  in  execution  for  costs,  and  the  plaintiff  dtr, 
an  order  may  be  obtained,  that  his  represeatative  shall  revive  within  s  cer- 
tain time,  and  if  he  does  not,  that  the  defendant  be  discharged*  To  uK^ 
rufcs  the  case  in  the  text  may  be  considered  an  exception* 
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original  cUtne,  moved  the  cottrt,  that  proceedings  should  stay 
in  the  cross  cause,  until  the  plaintifFj  who  was  defendant  in  the 
original  cause,  had  paid  the  5/.  costs  due  upon  over-ruling  the 
plea*  It  wasi  objected  on  one  side,  that  these  costs  must  be 
intended  to  have  been  laid  out  by  the  husband  m  the  original 
cause,  and  that,  consequently,  upon  his  death  the  same  were 
lost.  On  the  other  side^  it  was  msisted,  that  this  original  suit 
was  in  right  of  the  wife,  who  being  entitled  to  the  equity  of  ' 
redemption,  the  husband  joined  therein  only  for  conformity ; 
and  that  the  suit  was  not  abated  by  the  death  of  the  husband,  , 

tbe  order  for  costs  being  in  nature  of  a  joint  judgment,  which 
must  survive  to  the  wife;  and  that  the  sum  for  costs  was  certain 
by  the  course  of  the  court,  though  not  expressed  in  the  ordet*  [  1153  ] 
The  Lord  Chancellor  for  some  time  doubted,  but  afterwards 
taking  it  to  be  as  a  joint  judgment  for  a  sum  certain,  de- 
termined that  it  did  survive  to  the  wife ;  whereupon  it  was 
ordered,  that  proceedings  should  stsff  in  the  cross  cause,  until 
tbe  defendant  in  the  original  cause  should  pay  the  5/.  costs  for 
overnruling  his  plea  (b). 


^•/ 


(R)  The  following  miscellaneous  observations  may  be  referred  to  this 
chapter  t— 

Where  by  deed  dated  26th  of  August,  1793,  C.  coyenanted  to  pay  J.    Mwtgmgt  »/ 
VtOL  on  the  death  of  one'B.  (who  was  dead),  and  J.  assigned  this  sum  of  mvwey  time  vm 
liOU  due  on  the  covenant  to  N.,  by  way  of  mortgage  to  secure  the  payment    €9C€naut,' 
of  601.  and  interest,  with  a  common  proviso ;  it  was  contended  that  by  this 
assignment  the  whole  riffht  hnd  interest  In  the  ItOL  became  vested  in  N., 
the  condition  being  broEen,  and  therefore  that  an  assignment  of  this  sum 
to  Lane  the  plaintiff,  under  the  41  Geo.  3.  c.  70.  (the  then  insolvent  act)  was 
Inoperative.    It  was  held  that  the  plaintiff  might  recover  the  surplus  of  the 
mmetf  due  beymud  ike  merig^e*    Lime  v.  ChoMSler^  3  Smith,  77. 

An  agreement  that  the  mortgagor  shall  be  at  liberty  to  pay  off  the  money    Insiaimente. 
advanced  by  instalments,  in  which  case  a  proportion  of  the  land  to  be 
discharged,  has  been  held  to  be  a  good  agreement.    Vmtghtm  v.  Morgmt, 
Finch,  138. 

Where  A.  gave  a  cash  note  to  C.  for  5000<.  and  mortgaged  his  estate  to    Colfalerol  u- 
B.  as  a  collateral  security  for  the  money,  and  C  kept  the  note  by  him,  and    carify. 
B.  became  bankrupt,  on  a  bill  bronght  by  A.  for  relief  against  the  mort- 
gage, because  Q.  neglected  to  turn  the  note  into  money :  it  vras  belcT  that 
A/s  estate  was  liable  to  pay  the  principal  and  Interest  due  on  the  mortgage. 
Lake  v.  Afoswi,  4  Bro.  P.  C.  553. 

If  a  mortgagee  of  goods,  after  the  mortgage  baa  become  absolute,  receive    Immwtce, 
instructions  from  the  mortgagor  to  insure  them,  he  must,  if  he  intends  to 
refuse,  give  notice  to  the  mortgagor,  that  he  may  apply  elsewhere,  other- 
wise he  will  be  taken  to  have  assented.    SmUh  v.  IdueeUaSy  S  T.  R.  187. 

A  covenant  in  a  mortgage  deed  for  re-payment  of  the  money,  is  a  con-    Writ  o/  error, 
tract  within  the  3  Jac.  1.  c.  8,  so  that  a  mortgagor  cannot  take  out  a  writ 
of  error  on  a  judgment  had  thereon,  without  first  perfecting  bail,  according 
to  that  statute.    Buckney  v.  Metham^  3  Taunt  383. 

The  court  wiU  reauire  a  plaintiff  (proceedmg  against  a  defendant  for  spe-    Plattntiff  re- 
cilic  performance  of  an  aUeged  agreement  for  a  mortgage  entered  into  bv    ^utrfd  lo  tleet, 
the  defemfauit's  testator,  for  securing  money  advanced  to  him  on  such 
agreement  and  other  debts ;  and  also  for  an  assignment  of  a  bond  alleged 
to  have  been  satisfied  by  Che  plaintiff's  testator,  and  constitating  part  of  the 
plaintiff's  demand,)  to  elect  one  of  such  objects  of  the  prayer  of  liis  bill,  • 

on  tbe  ground  oi  inconsistency  in  the  application  for  both  at  one  and  tbe 
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MUM  ttiM.  TIm  plUnliib  hftvlng  dectod  tQ  pray  ao  atstcinieiit  of  liie 
bond,  a  reference  to  the  depntj  remembrancer  ifas  ordered,  to  ascertain 
tbe  fact  of  payment  of  tiie  debt,  and  if  paid,  the  natare  of  it  JtuMmn 
▼.  BaOfardy  4  Price,  S74. 

^v  the'f  8  Geo.  t.  c.  1,  it  is  enacted,  that  all  contracts  whereby  a  pension 
of  the  Chelsea  hospital  shall  bo  mortgaged,  shall  be  Yoid.  liiis  hnanne 
regulation  was  introduced  by  Lord  Chatham,  while  paymaster-general  of 
the  forces,  and  will  ever  remain  a  standing  monument  of  his  humanity. 
**  Prior  to  this  regulation^"  says  Dr.  Smollett,  '*  tiie  poor  disabled  Tetems 
who  enjoyed  a  poision  of  the  Chelsea  hospital,  were  so  iniqnitously  oppres- 
sed by  a  set  of  miscreants,  who  supplied  them  with  money  per  advance  at 
the  most  exorbitant  rates  of  usury,  that  many  of  them,  with  Uieir  families, 
were  in  danger  of  starring ;  and  the  intention  of.  government  in  grantinr 
toch  a  comfortable  subsistence  was,  in  a  great  measure,  defeated."  SmolL 
Con.  of  Hume,  c.  ix.  toI.  14.  Ster.  edit  178. 

Il^on  a  mortgage  transaction,  the  mortgagor  gives  a  power  of  attorney 

to  effectuate  any  part  of  the  security,  such  power,  ooDOary  to  powcn  k 

attorney  in  aeneral,  is   irrevocable  by  the  act  of  the  party.     Wtkk  v. 

WUUmnbj  t  Ksp.  $j65.    But  by  the  act  of  Ood  it  may  oe  revoked,  as  in 

the  initance  of  the 'mortgagor's  deatli.  S  Meriv.  514. 

Mmrtf9g¥rfai§9      As  to  what  shall  be  a  good  payment  and  discharge  of  mortgage  money,  It  is 

MMwy,  M  rt-  observable  tlmt  where  A.  indebted  by  mortgage  to  B.  in  lOOf.  paid  the  BOB^, 

{«iiMt  tt  iV«fai»    uid  B.  ordered  his  servant  to  put  it  into  hu  closet,  who  did  so,  and  then  A. 

demanded  his  writings,  which  B.  not  delivering,  A.  required  his  lOOl  again, 
wUch  the  servant,  by  B/s  order,  re-delivered  to  A.,  ana  A.  took  aad  canied 
it  away ;  it  was  resolved,  that  this  was  a  good  payment  and  discharge  of  the 
norteage,  and  though  A.  demanded  it  asain  as  bis  own  money,  yet  it 
•houjd  not  avoid  that  which  vras  absolutely  paid,  but  Uio  mortgage  re- 
mahied  absolutely  discharged,  and  the-mooey  was  the  plaintiffs;  but  inas- 
much as  it  was  not  ddivered  to  A.  on  any  good  consideration  t  he  received 
it  as  B.'s  money,  and  was  accountable  to  B.  for  it  Hew€r  ▼•  BwrthoHmoB^ 
Cro.  Ellt.  S.  614. 
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Jt  may  be  interred;  , 
hMd  of  e<|iiity* 
Car.  t.  c.  & 
^-,  A -^    «*•.«•«.  ^OT  for  in  term 

CAP.  XXUL  Nr  uote  in 

^  The 
OF     EQUITABLE      MORTGAGES;     YENOOR'S      AND 

CITOR's   lien  ;   mortgages   op   public  STOCKi  cofy^ 

uold  estates,  colonial  property,  and  ships; 
securities  bt  statutes  merchant  and  staple; 
recognizances;  crown  debts;  lease  and  loan^. 
bankruptcy;   ejectment;   election;   and   mer« 
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M  UBffEROUS  obsenratioos  remaiii  to  be  niade  on  ▼ariotn  sabjecti  con- 
nected with  mortgage  transactions,  which  it  is  proposecl  to  arrange  under 
the  following  sections :— I.  Eqoitable  mortgages.  II.  Vendor's  lien  for  par- 
chase-money  unpaid.  III.  Solicitor's  lien,  and  mortgaces  between  attorney 
and  client.  iV.  Morta;ages  of  pnblic  stock.  V.  Copyhold  mortgage^. 
YI.  Mortgages  of  colonial  proper^.  VII.  Mortgages  or  sliips.  VIII.  Se- 
corities  by  statnte  merchant,  statute  staple,  and  recognizance.  IX.  Lien 
of  Crown  debts.  X.  Lease  and  loan.  XI.  Cases  in  bankruptcy. 
XII.  Rales  as  to  ejectment.  XIII.  Doctrine  of  election ;  and,  XIV.  Mer- 
ger of  charges. 

SECTION  I. 

OF  BaVITABIJI  MORTGAoiBft. 

IN  treating  this  subject,  it  is  designed  to  consider,  first,  equitable  mort- 
gages by  written,  implied,  and  parol  agreements ;  and,  second,  equitable 
■lortgaget  by  deposit  of  title  deeds. 

First.  Bt  an  exfreu  wrUten  agreewuni  to  make  a  mortnge,  a  lien  Is  Exprem  ^gret" 
created  on  the  land  in  equity,  on  the  principle,  that  what  has  been  agreed  to  wumi  io  make 
be  performed  shall  be  actually  performed.    HtaUciy  v.  Femoa,  t  Cox,  12.  wwrtgage^ 
Thus,  where  J.  S.  being  about  to  mortgage  an  estate^  upon  which  his  younger  ertaUt  cfw- 
brothers  and  sisters  lura  charges,  procured  their  concurrence  in  the  con-  abU  Uau 
veyance,  and  In  an  acknowledgment  of  the  receipt  of  their  portions,  gave 
them  an  undertaking,  that  he  would  grant  them  a, subsequent  mortgage  and 
enter  into  no  prior  security  ;  and  he  afterwards  made  a  subsequent  mort-  ' 

gage  to  the  plaintiff,  for  money  lent  previously  on  bond,  and  a  fresh  sum 
advanced  :  it  was  held,  that  the  claims  of  the  younger  children  should  have 
priority  in  equity,  and  should  be  preferred  to  the  plaintiff's  legal  mortgage. 
Betkei  ▼.  Cordley,  IBro.  C.  C.  S5t. 

So  a  covenant  to  set  apart  and  pay  annual  profits  of  land,  is  in  eqnitv 
R  lien  on  the  land  against  the  covenantor  and  claimants  under  hhn,  with 
notice.    Legard  ▼.  Hodgetp  1  Ves.  477. 

An  agreement  to  make  a  mortgage  may  be  collected  from  the  recital  in  a  Agrttmad  im» 
defective  deed,  of  the  intention  of  the  parties  to  charge  the  land  with  the  ftrred  frmm  rt' 
anm  borrowed,  or  from  the  covenant  for  further  assurance  usually  inserted  in  ettol  «r  ewt- 
RMrtgace  deeds,  as  in  WHU^  Ex  parte.  S  Cox,  fSSf  (S.  C.  but  short  and  un-  nmt  f&r  /wr- 
intelligible,  1  Ves.  jun.  I6C,  et  antea,  5t3,  of  this  edit)  where  a  bankrupt  ther  mumrmi€€« 
having  mortgaged  an  estate  for  4001.,  afterwards  borrowed  a  sum  of  money 
of  the  petitioner,  and  by  way  of  security  made  a  lease  of  the  mortgageq 
premises  to  another  person,  and  assigned  the  rent  reserved  on  that  lease  to 
the  petitioner,  but  did  not  convey  to  him  the  interest  in  the  land.    The  as- 
signees objected  to  the  validity  of  this  lease,  contending  that  it  was  void, 
as  being  made  by  a  mortmpor  without  the  concurrence  of  his  mortgagee. 
I>ord  Thurlow  amnitted  the  lease  to  be  void  as  against  the.  mortgagee,  but 

declared  it  not  so  as  against  tne  lessor ;  and  as  to  the  assignment  of  the  rent,  A 

though  it  was  a  very  unusual  mode  of  conveyance,  yet  as  it  recited  the  in-  m 
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the  money  borrowed,  and  thete 

cpveDantin  e(|aity  amounted  to 

erefore,  the  case  was  within  the 

cieion  is  Mid  to  hare  been  nade 

Diclcens,  2d  vol.  759>    Bat  by 

ol.  595,  it  appears  that  the  pkin- 

not  merely  by  an  equitable  tiUe. 

of  a  larger  estate,  without  sped* 

ubseqtaent  ineambrancera  with  do- 

i  a  part  sufficient  for  that  purpose. 

h.  le  Tjef.  d81.  But  an  a^reemfBt 

out  any  iMstuai  demandi  wUI  not  of 

d.  WhUanu  ▼.  tmcaa^  t  Cox,  160. 
ici6c  lien  against  other  aediton  of 
3  Ves.  582*    As  to  priority  acquired 

e.  diT.  2«  sub.  div.  4. 
most   instances,   be    impUei  fitna 

d  creditor,  lender  and  borrower, 
's  uncle,  and  for  his  security  took 
judgment,  in  ejectment  for  three 
enty  years,  it  was  held,  by  the  Lords 
,  to  be  a  defective  security,  never- 
ty  as  a  good  agreement  to  ctnrge  the 
ainst  the  heir.  Dale  v.  S^nikmekf 
S  Vern.  151.  So  where  a  debtor  tlM^e  an  absolute  conveyance  to  his  ere* 
ditor  without  any  express  consideration,  it  was  presumed  to  be  a  mortgsgc 
anil  redeemable  on  payment  of  the  money  due.  Card  v.  Jaffrayj  Z  Sch.  Si 
Lef.  374.  It  is  by  an  implied  agreement  that  the  court  raises  an  eqaity 
between  debtor  and  creditor,  when  the  former  deposits  deeds  with  the 
latter  without  verbally  communicating  the  intent  of  such  deposit,  vide 
infra. 

With  respect  to  paro(  agreements  for  a  mortgage,  the  statute  of  irsnds, 
(29  Car.  2.  c.  3,)  enacts,  that  no  iaccion  diall  be  brou^^t  upon  any  contract  or 


land,  and  decreeu  •» 


gage,  not  bind-  ^^  ^^  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  conceniiq; 

tag.  *  them,  unless  the  agreement  upon  which  such  action  shall  be  brought,  or 

some  memorandum  or  note  thereof  be  in  writiwg  and  sisned  bv  the  party  to 
t>e  charged  therewith,  or  some  other  person  thereuntolavrfnlly  authorised. 
The  consequence  is,  that  a  parol  agreement  to  execute  a  mortgage  trill  not 
be  binding  on  the  party  to  be  charged  tiierewith ;  and  though  we  shaU  pre- 
sently observe  that  a  deposit  of  dee&  with  a  parol  stipulation  to  perfect  a  legal 
security,  will  be  sufficient  to  charge  the  party  with  an  agreement  to  execute 
a  valid  oiortgacc,  yet  we  shall  also  perceive,  that  a  deposit  alone,  withoaC 
any  such  parol  contract  will  of  itself  be  evidence  of  an  agreement  exe- 
cuted for  a  mortgage  of  the  estate.  It  is^  therefore,  not  so  much  on  the 
ground  of  a  parol  understanding  between  Uie  parties,  as  upon  the  equitable 
effect  of  the  deposit  that  a  hea  on  the  land  is  created.  And  it  is  acknow- 
ledged on  all  hands,  that  tlie  deposit  itself,  when  made  for  the  purpoiei  of 
security  and  not  diver§o  wt^Uu,  u  equivalent  to  an  agreement  in  wntiiv*  or 
.at  least  to  such  an  agreement  as  will  support  the  creditor's  bill  in  equity  for  s' 
conveyance  of  the  legal  estate.  To  put  a  case  of  pure  oral  contract—if  A. 
agree  with  B.  in  presence  of  their  common  solicitor,  to  make  a  mortgage 
for  a  sum  which  B.  iadvances,or  for  a  debt  due  from  A.  to  B.,  and  A.  de- 
livers to  the  solicitor  title  deeds  to  assist  him  in  prepfuring  the  mortgage, 
which  is  prepared  accordingly,  yet  A.  may  resist  specific  performance  of 
his  contract,  and  B.  will  have  no  relief  in  equity.  Cooke  v.  7Vm6s,  2  Anstr. 
420  ;  and  Can  v.  Waierhouie,  Pre.  Ch.  29.  For  a  full  view  of  the  leamiog 
on  pai'ol  agreements,  the  reader  should  consult  the  third  chapter  of  Sag. 
Ven.  Si  P.  p.  6%,  5th  edit. 


AntiquUti  and 
progreu  qf  doe» 
tritu  of  ef  aii- 
eMe  mortgagee 
bydepoeU. 


Sbcomd.  The  case  of  RueaeUv*  RuseeU,  presently  mentioned,  is  peae- 
rally  supposed  to  be  the  first  which  established  the  doctrine  of  eqaitable 
mortgages  by  deposit  of  title  deeds;  see  Tho.  Co.  Litt.  36,  n.(Z);  bat 
tliat  of  FUsffomes  v.  i^^'auMi,  Finch,  10,  (25  Car.  2. 1673.)  bean  the  staaip 
of  mater  antiquity.  It  speaks  of  .the  rule  in  familiar  terms,  decreeing 
'  without  hesitation,  that  the  benefit  of  the  lease  and  trust  deed  ought  to  go 
to  the  plaintiff,  upon  payment  of  7Q0L  to  the  defendant,  for  which  the  said 
deed  remained  witli  her  as  a  security  ;  and  Chat  the  said  lease  should,  after 
payment  of  the  money,  attend  the  inheritance,  and  be  left  with  the  Register 
till  the  700/.  was  paid,  and  then  to  be  delivered  to  the  plainaff,  and  thattlie 
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Master  shoidd  direct  and  settte  the  aifligiiment.    Hemt,  It  may  be  inferred ,  , 
that  the  doctrine  of  equit^bie  mortgages^  is  a  very  aoctent  head  of  equity. 
Before  the  decUioos  on  this  subject*  the  statute  of  frauds;  «9  Car.  ^.  cS. 
a.  3.  said,  that  no  estate  or  uoterest  in  land,  either  of  freeholder  for  a  term 
of  yearsy  should  be  granted  or  surrendered^  unless  by  deed  or  note  in 
'Writing,  signed  by  the  party  or  their  agents ;  or  by  operation  of  law.    The 
object  of  the  statute  was  to  prevent  the  admission  of  parol  evidence  and 
the  occurrence  of  such  contradictory  statements  as  leave  the  mind  of  the 
Judge  in  perfect  doubt  as  to  what  the  nature  of  the  alleged  agreement 
really  is*    Shortly  after  the  statute,  the  court  would  not  allow  (even  if  all 
the  parties  were  consistent  in  their  statement,)  a  parol  contract  to  be  es* 
tablished ;  because  if  they  did  so  in  a  clear  case,  they  must  have  done  so 
in  a  case  less  clear,  till  at  length  agreements  would  have  depended  on  a 
mere  question  of  sWearing.    Prior  to  the  cases  on  equitable  mortgage  by  Uen  €k  df^b, 
deposit  of  muniments  of  title,  the  party  having  the  deeds  had  a  right  to  say  wiikmii  Hem  am 
he  had  an  interest  in  the  deeds,  but  he  was  not  allowed  to  contend  that  he  load, 
had  any  interest  in  the  land.    A  person  vrith  such  an  interest  might  have 
said,  *<  as  you  cannot  part  with  your  estate  without  paying  me,  I  will,  by 
means  ot  that  embarrassment,  work  out  my  own  satisfticiion ;"  per  Lord 
Eldon,  in  fViutbnad^  Ex  parte^  1  Rose,  300*  &  C.  19 Ves.  ftlt*    The  surprise 
tlien  was,  how  the  court  could  admit  the  deposit  of  deeds  to  be  evidence  of 
an  agreement  for  an  interest  in  the  estate,  in  the  teetii  of  judicial  decisions, 
that  a  lien  on  deeds  might  exist  without  giving  any  right  at  law  to  the 
land.   There  is  a  remarkable  case  ( Head  v.  Egertimj  3  P.  Wms.  279,)  where 
a  prior  uicumbrancer  was  held  to  have  the  legal  interest  in  the  estate ;  but 
the  court  would  not  take  away  the  deeds  from  a  subsequent  incnmbrancer, 
and  allowed  hun  all  the  benefit  be  could  derive  from  those  deeds,  never- 
theless giving  hun  no  interest  in  the  estate.    Kenaingtonf  Ex  parte^  ft  Ved. 
Sc  Bea.  9S,    The  doctrine  of  equitable  mortgages  by  deposit,  is  now,  how- 
evcTy  permanently  established,  as  the  succeeding  cases  will  fully  evince. 

After  reviewing  the  elementaryprlnciples  of  this  species  of  mortgage,  It  p/oa  of  Ca- 
may be  useful  to  inquire.  First,  what  will  amount  to  a  sufficient  delivery;  quiry. 
Secimd,  Whether  a '  delivery  of  copies  of  court  roll  will  create  any  lien ; 
Third.  Whether  an  equitable  deposit  will  cover  future  advances; 
Fomrtk.  What  priority  is  acquured  by  an  equitable  mortgage,  l^  AM  it 
regards  the  crown,  and  9^.  As  it  reUtes  to  the  subject;  Fyik.  Whether  an 
eqaicable  mortgage  may  be  assigned  ;  Sixth.  How  the  bankruptcy  of  the 
mortgagor  will  affect  the  security ;  and  LastUfy  Whether  an  equitable 
mortgagee  praying  a  sale  will  be  liable  to  costs*         * 

The  leading  decision  on  this  head  of  equity,  is  that  of  RuMseU  v.  RMseU,  DeposU  o/ 
1  Bro.  C.  C.  S69,  where  A.  pledged  a  lease  to  the  plaintiff  for  money  deed$,  a  cmp 
leot,  and  other  monies  then  cfue,  and  afterwards  became  bankrupt ;  upon  tract  txeculed. 
which  the  pledgee  brought  his  bill  for  a  sale  of  the  leasehold  estate,  alleging, 
.that  the  bankrupt  at  the  time  of  the  deposit,  promised  to  execute  an  assign- 
ment when  required ;  and  that  the  assignees  had  sold  the  premises  to  some 
of  the  other  defendants  by  auction,  after  notice  to  all  parUes  of  tlie  plain- 
tiff^s  chum.    The  case  came  .en  before  the  Lords  Commissioners  Loogli- 
bproogh  and  Ashharst;  the  former  of  whom  said,  that  as  it  was  the  case  of 
a  delivery  of  the  title  to  the  plaintiff  for  a  valuable  consideration,  the  court 
had  nothing  to  do  hot  to  supply  the  legal  informalities ;  in  all  ttiese  cases 
the  contract  was  not  to  be  performed,  but  was  executed.    Mr.  J.  Ashhurst, 
.thought  it  was  open  to  explanation,  and  suggested  the  propriety  of  direct-   ffhHker  it  b€ 
iag  an  issue,  to  tnr  whether  the  lease  was  deposited  as  a  securiW  for  the  fin-  aeeuritf^ 
sum  advanced  by  the  plaintiff  to  the  bankrupt,  which  was  directed  accord-  triabUbyjunf. 
ingly.    Upon  the  trial,  the  jury  found  that  the  lease  was  deposited  as  a  se- 
curity.   The  reporter  adds,  that  he  had  been  informed,  that  this  cause  came 
on  afterwards,  before  Lord  Thurlow,  on  the  equity  reserved,  when  his 
.  Lordship  ordered  the  lease  to  be  sold  and  the  plaintiff  paid  his  money ;  see 
accordingly,  9  Ves.  117. 

This  decision  has  met  with  universal  disapprobation,  because  (according  Doctrine  aol  fo 
to  the  bnguage  of  my  Lord  Eldon)  it  was  a  virtual  repeal  gf  the  statute  of  be  extended. 
frauds ;  nevertheless,  it  has  been  always  acted  on,  ahd  each  succeeding  case 
has  added  stability  to  a  decree  which  it  has  previously  pronounced  to  be 
settled  OB  a  spurious  principle.    The  virulent  tone  ot  censure   unremit- 
tingly passed  on  the  doctrine  und^r  consideration,  tliroufl;hout  the  nu- 

merous    cases  on    this   subject,    cannot  but  excite   surprise    (especially  j 

whea  conttected  with  the  consequent  diminution  of  stamp  duties)  that  it 
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Iiu  not  yet  attracted  tlie  notice  of  tbe  legblatnre.  Lord  Eldon  has  ex^eM- 
cd  bis  determination  not  to  extend  the  equity  beyond  its  present  Umits, 
tboQ^h,  as  far  as  it  has  gone»  he  has  acknowledged  himself  bound  by  the 
existing  aathorities.  In  one  case  he  declared,  that  the  statote  was  not  to  be 
repealed  by  hhn  farther  than  it  had  been  hitherto  repealed  by  his  predeces- 
sors, to  whose  anthorlty  he  submitted.  Whitbread^  Ex  parte^  1  Rose,  500. 
i9.  C.  19  Ves.  21 1.  In  another  case,  the  same  noble  Lord  lamented  the  de- 
cision in  RiuseU  v.  RuauUy  because  it  led  to  a  discnssion  on  the  truth  and 
probability  of  evidence,  which  it  was  the  very  object  of  the  statote  of  frauds 
entirely  to  exclude.  Haigh^  Exfortey  lives.  403.  InFhuden^  Ex  partem 
Lord  Eldon  Airther  expressed  his  disapprobatiott  of  the  doctrine,  and  de- 
dared,  tha't  a  deposit  of  deeds  shoula  not  be  considered  as  a  mortgage, 
except  in  a  clear  case,  and  refused  so  to  treat  it  in  that  instance.  The 
circumstances,  however,  are  not  stated  on  the  report.    11  Ves.  404,  n.  (a). 

The  deposit  of  title  deeds  is  evidence  of  an  agreement  executed  for  a 
mortgage,  and  an  equitable  title  to  a  mortgage  is,  in  the  Court  of  Chancery, 
as  good  as  a  legal  title  In  a  court  of  law.  fVrigki,  Ex  parte,  19  Ves.  f58. 
A  mere  deposit  without  a  single  word  passing,  vrill  amount  to  an  equit- 
able  lien  on  the  land,  if  it  'be  connected  with  a  transaction  of  lending  and 
^  borrowing,  or  be  made  by  a  debtor  with  his  creditor.  KentingtoHy  Ex  parte, 
8  Ves.  ^  Bea.  83.  Moutl^ord,  gx  parte,  14  Ves.  606.  Monkkemee  v.  Cor- 
fvraium  of  Bedford,  17  Ves.  381.  Lmgtton,  Ex  parte,  ib.  f 30.  The  court* 
in  this  instance,  presumes  an  agreement,  on  the  f^round  that  the  deposit 
could  be  for  no  other  purpose  than  as  a  security  for  the  debt  or  sum 
advanced.  But  parol  evidence  Is  admissible  to  rebut  this  presumption,  and 
to  shew  that  the  deeds  were  delivered  for  some  other  purpose. 

Nevertheless,  a  mere  parol  agreement  to  defiosit  title  deeds  as  a  security 
for  a  debt,  witliont  an  actual  delivery  of  tbe  instruments  to  the  creditor, 
vrill  not  confer  any  equitable  lien.  Thus,  where  a  person  having  a  renew- 
able lease  in  his  possession  as  equitable  mortgagee,  at  the  request  of  the 
mortgagor,  delivered  the  same  up  to  him  for  the  purpose  of  obtaining  a 
further  term,  and  upon  an  s^dditional  advance  it  vras  agreed,  that  tbe 
further  term  should  be  a  security  for  the  original  debt  and  the  additional 
advances ;  but  no  delivery  vras  made  to  the  mortgagee  of  the  lease  vrhea 
renewed  for  the  further  term,  and  the  mortgagor  became  bankrupt :  the 
court  held,  that  there  was  a  good  mortgage  of  tlie  original  term,  bat  that 
the  parol  agreement  to  deposit  the  further  lease  could  give  no  title,  and 
therefore  dismissed  the  petition  as  to  the  further  term.  Coombe,  Ex  petrte, 
4  Madd.  249.  See  infra,  div.  3,  as  to  parol  evidence,  and  a  further  advance. 

But  though  a  deposit  without  a  word  passing  will  create  an  equitable  lien, 
yet  a  written  agreement  is  always  recommended,  as  it  entitles  the  mortgagee 
to  costs  on  his  petition  for  sale,  and,  according  to  Sir  W.  Grant,  there  is  no 
case,  where  a  man  is  wilUng  to  part  with  his  title  deeds.  In  which  he  would 
not  also  be  ready  to  sign  a  roemoiandnm  of  two  lines,  specifying  the  pur- 
pose for  which  he  has  parted  vrith  them.  NovrU  v.  WiUdiumi,  It  Ves.  197. 
Such  writing,  however,  cannot  be  given  in  evidence  without  its  being 
stamped,  Anon,  2  Chris.  B.  L.  119,  2d  edit, ;  and  the  65  Geo.  3.  c.  184» 
sch«  1,  part  l,  requires  the  same  stamp  as  on  a  Ic^  mortgage ;  but  though 
there  be  an  unstamped  agreement  between  the  parties  which  is  inad- 
missible, yet  other  parol  evidence  may  be  adduced  to  shew  for  what  par- 
pose  tlie  deposit  was  made.    Hieru  v*  Mill,  13  Ves.  114. 

There  can  ba.no  second  equitable  mortgage."  Thus,  where  A.  (the  depo- 
sitary of  a  lease  for  4001.)  filed  a  bill  praying  a  sale  in  the  usual  manner. 
B.  woo  had  also  lent  the  bankoipt  250^  on  the  same  security,  put  in  his  claim, 
stating,  that  he  went  vrith  the  bankrupt  to  tiie  counting  house  of  the  peti- 
tioner, and  there  saw  his  principal  clerk,  and  it  was  agreed  between  then, 
that  as  the  petitioner  was  to  advance  tlie  larger  sum,  he  should  have  the  po»-. 
session  of  the  lease,  which,  however,  was  to  be  likewiw  subject  to  B.'s  dain. 
Lord  Eldon  declared,  that  he  knew  of  no  case  tiiat  went  the  length  of  saying, 
that  the  mere  deposit  of  a  deed  with  one  man  should  be  evidence  of  his  being 
a  trustee  for  another.  It  mipht  be  otherwise  where  the  depositary  had  him- 
self advanced  nothing;  and  if  therefore  there  had  been  a  concomitant  ad- 
vance on  the  part  of  the  person  so  claiming  to  be  eeetni  que  trust,  aqd  a 
dealing  with  the  estate  connected  with  that  advance,  it  might  be  considered 
as  evidence,  that  the  depositary  advancing  nothing,  was  a  trustee.  But  his 
Lordship  was  at  a  loss  to  determine,  whether  the  interest  which  the  evidence 
sought  to  establish  in  the  land,  was  prior  to,  or  joint  with,  A.'s,  or  inter- 
posed between  his  two  advances ;  and  all  this  went  to  prove,  that,  departing 
'  from  the  rule  given  by  tbe  statute,  there  v^as  no  rule  to  go  by;  and  it  was 
essential  that  those  who  wished  to  render  such  securities  valid  should  learn 
the  utility  of  requiring  two  or  three  lines  in  writing.    The  order  was  con- 
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ilii«(l  to  the  SQiiis  advuiced  by  A«  only.    Wklihreaiy  Ex  parig^  19  V«i.  915. 
S,C,  1  Roue,  301. 

The  delivery  over  of  deeds  by  a  tenant  for  life  will  not  create  a  lien  on  TMcal^/w*  <|/e« 
the  estate  b^  way  of  equitable  incnmbrancey  so  at  to  have  the  effect  of 
charging  the  inheritance  with  any  part  of  the  money  borrowed  ;  bnt  proof 
may  be  adduced  to  shew  the  reinainder-man'ft  assent  to  the  deeds  being 
deposited  as  a  security  of  the  money  borrowed,  or  any  part  of  it.  H^iUUnni' 
V.  MetHieot,  6  Price,  495. 

An  equitable  mortgage  taken  as  a  farther  security  to  an  annuity  at  a  snl>-  RegiHratimi. 
sequent  period,  need  not  be  registered.  It  is  not  affected  by  the  statute  of 
frauds,  nor  b  it  within  the  provisions  of  the  annuity  act.  And  its  not  being 
a  grant,  bnt  a  mere  engagement  witboot  deed,  it  cannot  be  requisite  that  it 
should  be  registered.  Mce,  Bxptaie,  1  Buck.  B.  C.  Sf  1,  et  vide  antea, 
6S1,  of  this  edition,  n.  (K). 

It  is  also  observablCy  that  where  a  person  has  taken  the  deposit  of  a  lease  EqtdMU  iiMrl- 
as  a  eollateral  security,  he  will  be  decreed  to  take  an  assignment  of  the  term,  gugte  mnti 
and  so  become  charged  with  the  reserved  rent  and  covenants.  LMea»r»  Com^  tak$  tutigm* 
mei/ord,  S  Bro.  G.  C.  166.  S,  C  1  Ves.  jun.  eS5,  and  aeknowledged  as  good  wtaU» 
law,  6  Price,  461.   At  to  the  particular  covenants,  to  be  inserted  in  suck 
assignment,  see  Pember  v.  Mather^   1  Bro.  C«  C.  53.     Stamet  v.  Morris^ 
1  Ves.  dr  Bea.  8.    IVUkum  v.  IVy,  i  Meriv.  144.  263,  f  64 ;  et  antea,  p.  19ty 
oi  this  editloui  n.  (m). 


^We  now  proceed  to  ennuire,^f(,  what  will  be  a  sufficient  delivery  to  brine  CusmI  _  , 
tlie  case  within  the  doctnne  of  equitable  lien ;  and  1%  it  may  be  remarked,  craaici  ao 
that  a  banker  will  acquire  no  lieji  on  muniments  casually  left  in  his  counting 
liouse,  after  he  has  refused  to  advance  money  on  them.  Lmcom  v.  Dorrtm, 
7  Taunt.  278 ;  and  if  the  borrower  aAerwards  become  bankrupt,  his  assign 
sees  ma^  maintain  an  action  of  trover  for  the  recovery  of  the  muniments 
«o  permitted  to  remain  with  the  banker.   &  C.  1  J.  B.  Moore,  S9. 

oo  Vy  The  possession  of  deeds  delivered  on  tlie  execution  of  a  conveyance,  Nt  Hem  hjf  dk' 
which  afterwards  proves  to  be  void,  will  noC  it  seems  confer  an  equitable  lien  Ikotr^  rf  deeds 
4m  ihd  land  for  the  consideration  money  of  such  conveyance.  Thus  where  the  mi  exeAtHsa  ef 
f^raat  of  an  annuity  was  void  for  want  of  registration  of  the  memorial,  and  vM  4M»ao«y- 
it  was  contended  that  the  grantee  having  the  deeds,  was  an  equitable  emee*  Sembm 
mortgagee,  Lord  Eldon,  on  petition,  refns^  so  to  consider  him  ;  bnt  if  the 
mor^agee  chose  to  file  a  biU,  his  Lordship  would  make  an  order  to  give 
liim  Sie  full  benefit  of  that  species  of  proceeding,  and,  if  he  had  the 
deeds  in  his  hands,  the  assignees  (the  grantor  having  become  bankrupt) 
would  have  great  difficulty  in  obtainmg  them  from  him,  bnt  his  claim  as 
mm  equitable  mortgagee  was  very  different    ffrigAi,  £ar  parte,  19  Yes.  ^59. 

Sf^.  The  delivery  of  deeds  to  the  pawner's  wife,  or  other  person  Over  Deeds  depstUsd 
whom  be  has  controul,  will  not  he  a  sufficient  delivery  of  the  deeds  to  create  fffUh  nwri-  . 
a  valid  equitable  seenrity.     The  case  of  Coamiir,  Ex  parU^  9  Ves.  115,  gsgw's  w^^ 
tamed  on  these  curious  circumstances.    Previously  to  the  bankruptcy  of  and  kepi  in  sf- 
Ihe  borrower,  the  petitioner  anreed  to  lend  the  banlcmpt  15001.,  for  which  p^rwie  trwik, 
purpose  he  sold  out  stock  of  tout  value,  upon  condition  that  the  bankrupt  noi  smJkUxUg 
should  make  a  security  by  wav  of  mortgage,  to  replace  the  stock  within  ddwrsd, 
twelve  months,  and  to  pay  the  dlvMeads  in  the  meantime ;  In  pursuance  of 
this  agreement,  the  bankrupt  depoMted  title  deeds  with  his  wife,  who  swore 
that  the  deeds   from  that  time  remabed  Ui  a  trunk-  yf  whidi  she  kept 
the  key,  until  they  were  taken  away  by  Hie  messenger.    One  question  was, 
whether  ;this  was  an  equitable  mortgage.    Lord  ^don  observed,  that  no 
case  had  gone  the  length  of  saying,  that  if  the  deposit  were  in  the  hands  of 
a  person  who  oould  miriy  be  called  a  third  person  abstracted  from  both, 
that  that  should  not  be  considered  a  deposit  for  the  creditor,  provided  such 
was  proved  to  be  the  intention.    But  it  was  very  delicate,  when  the  deposit 
•emained  in  the  hands  of  the  mortgagee  himself;  and  the  noble  Lord  doubted  Agreemnd  fet 
much,  whether  a  mere  memorandum,  kept  in  the  borrower's  own  possession,  deposii  kept  by 
,and  not  parted  with,  to  the  man  in  whose  fiivour  it  was  expressed,  would  w^rigagsTp  ae 
Cake  it  out  of  the  statute.    It  was  very  nearly  the  same,  where  deeds  were  upoil. 
put  into  the  hands  of  die  wife  of  the  mortgagor  to  keep  them  as  between 
ser  husband  and  the  creditor.    It  would  be  too  dangerous  to  hold,  that  the 
wsie  of  the  bankrupt  could  be  considered  a  depositary  of  the  deeds  for  the 
debt  of  the  petitioner,  who  therefore  could  not  suppoct  his  mortgage,  but, 
writh  reference  to  the  agreement  to  replace  the  stock  at  a  particular  day,  the 
saortigagee  should  be  at  liberty  to  prove  the  amount  of  his  debt,  9  Ves.  118. 

4i*.  whether  delivery  of  mU  the  title  deeds  be  necessary  to  constitute   Unsettled  wke- 
an  eqniuble  deposlt|  has  net  yet  been  finally  settled.  In  ff cf Acrelf,  Ex  pmie^  tker  aU  deede 
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11  Vcs.  398.  A.  agreed  to  deposit  with  his  bankers  the  title  deeds  of  an  «• 
tate  for  the  balance  of  his  aeconnt.  He  accordingly  sent  a  handle  of  |mi- 
pers  to  the  banking  honse  of  (he  petitioners,  (represented  to  be  the  title 
deeds  of  that  estate,)  which  the  petitioners  put  np  withovt  examination. 
They  continaed  to  make  farther  advances  antU  the  bankroptcy  of  A. ;  aAer 
which,  they  discovered  that  the  deeds  related  only  to  a  moiety  of  the  estate 
intended  to  be  charged,  and  brought  tlie  title  no  farther  down  than  to  tiic 
year  1725,  tlie  bankrupt  having  retained  the  other  deeds,  which  fell  into  the 
possession  of  the  assignees  on  his  bankruptcy.  A  memorandam  was  also 
produced  by  the  petitioners,  written  by  A.,  and  intituled,  *'  A  schedule  of 
the  annual  Talne  of  the  property  of  A.,  given  in  security  to  Messrs.  M.  and 
O).^'  The  first  article  in  this  schedme  was  the  entire  estate  in  ones- 
tion«  Lord  Eldon  said,  there  was  sufficient  evidence  in  writing  (and  on 
that  be  founded  his  decision)  to  raise  an  equitable  mortgage  on  the  whole 
estate.  It  had  never  yet  been  decided  how  far  it  was  necessary  to  deliver 
ett  the  title  deeds ;  or  whether  tliat  would  not  be  taken  to  be  a  sufficient  de« 
posit,  which  could  be  taken,  upon  looking  at  the  instruments,  to  amount  to 
evidence  that  the  estate  was  meant  to  be  a  security.  If  a  person  havhit 
the  title  deeds  of  another,  handed  them  over  to  a  third  perM>n,  there  would 
.be  insuperable  difficulty  in  getting  them  back  from  tnat  person.  Bute 
^ere  deposit  would  not  bind  the  borrower  to  giee  an  octual  vUeresi  ta  tke 
eetate.  li  Ves.  40S.  This  latter  position  must  now  be  considered  untenable. 
It  was  expressly  over-ruled  m  6  Price,  458. 

But  the  necesiity  of  having  the  «Me  title  deeds  may  be  fairly  inferred 
from  the  late  case  of  Pearse,  Ex  partem  1  Buck.  B.  C.  595,  though  that  csie 
it  must  be  admitted  evades  tlie  precise  point.  A  person  who  aflerwardi 
became  bankrupt  agreed,  with  A.  to  execute  a  mortgage  of  certain  prcmiiei 
for  the  security  of  a  debt,  and  he  sent,  (fai  order  that  A.  might  preptte  the 
mortgage,)  all  the  titie  deeds,  except  the  immediate  couTeyance  to  hlmieif. 
The  bankrupt  being  also  indebted  to  B.  deposited  that  conveyance  with 
him  as  a  security  for  his  debt,  at  the  same  time  promising  to  send  him 
the  remainder  of  the  title  deeds.  Lord  Eldon  was  of  opinion  (after  mack 
consideration,)  that  neither  the  one  nor  the  other  of  the  depositaries  had  an 
equitable  mortgage.  The  way  in  which  they  bad  been  driven  to  frame  the 
petition  was,  in  itself,  an  argimient  of  no  little  weight  against  them.  But 
how  far  the  assignees  could  get  the  deeds  from  them,  was  another  matter. 
It  was  enough  to  say,  that  tiie  one  was  not  intended  to  have  a  valid  le- 
cnrity  till  a  legal  conveyance  had  been  executed  to  him,  and  that  the  other 
was  not  to  have  an  equitable  mortgage  till  he  procured  possession  of  the 
whole  of  the  deeds,    i  Buck.  B.  C.  527. 

5".  It  is  requisite  that  the  deposit  be  made  with  a  view  to  an  immediate 
security  and  i^ot  for  anv  other  purpose.    The  decision  which  first  established 
this  position  vras  considered  to  have  proceeded  on  a  veiy  refined  principle 
and  was  much  doubted  at  the  time  or  its  enunciation.    It  was  tills  s— One 
Botville,  a  gunpowder-maker,  had  contracted  wit^  the  defendant  fw  as 
much  salt-petre  as  came  to  224Z,  but  not  having  ready  money  to  pay  for  tiie 
same,  proposed  to  make  a  mortgage  of  an  estate  he  had  in  his  own  posses- 
sion by  way  of  security  for  the  money ;  and  in  order  thereto  left  with  the 
defendant  tiie  titie  deeds  to  get  the  assignment  drawn;  the  defendant 
carried  the  deeds  to  an  attorney,  to  look  into  the  title,  and  draw  the 
mortgage.    The  attorney  kept  them  by  him  for  some  time,  and  then  died 
without  having  drawn  the  assurance ;  after  which  the  defendant  carried  the 
deeds  to  a  scrivener  for  the  same  purpose ;  but  before  the  assignment  was 
perfected,  the  said  Botville  became  bankrupt.  The  plahitiff  (assignee  of  the 
commissioners)  then  brought  his  bill  to  have  the  deeds  delivered  up,  that  so 
the  estate  might  be  sold  for  tiie  satisfiiction  of  creditors,  and  Lora  Cowper 
so  decreed,  with  costs.  Brander  v.  BoleOf  Glib.  £q.  Ca.  95.  S.C.  Pr.  Ch.  5f5. 
A  similar  point  was  made  in  Brixiek  v.  Manners^  but  at  the  hearing  it  was 

SiTen  np,  and  Lord  Hardwicke  thought  rightly ;  for  what  had  been  doae 
etween  the  parties  in  writing  was  not  by  vray  of  contract,  but  only  as  in- 
structions to  an  attorney  for  a  further  act  to  be  completed  afterwards ;  sad 
if  this  were  to  be  decreed  as  the  party's  agreement  in  eveiy  case  where  a 
man  had  given  loose  Instructions  to  draw  articles,  the  party  might  be  broogbt 
into  Chancery  for  performance  of  the  instructions  as  of  articles  them- 
selves ;  a  thing  which  could  not  be  tolerated,  9  Mod.  284.  This  determiaa* 
tion  was  followed  by  Bulieel,  Ex  parte,  9  Cox,  843,  where  Lord  Thurlow  de- 
clared, that  the  case  before  him  did  not  come  within  the  rule  established  by 
the  Court,  vis.  that  the  deposit  of  titie  deeds  as  a  security  for  money  shsll 
be  taken  as  a  mortgage ;  for  that  here  the  deeds  were  not  deposited  ex- 


prenly  as  m  plcdce  for  securing  anv  particidar.  ram/bat  were  ddWcred  to 
an  attorney  tor  tne  purpose  of  enabUng  him  to  prepare  a  security  which 
was  to  be  afterwards  executed ;  bat  the  bankmptcy  interYening,  prevented 
the  transaction  bejng  effected,  and  his  Lordship  dismissed  ^e  petition, 
2  Cox.  S47.  The  de^s,  in  tills  case,  were  sent  by  tlie  debtor  to  the  cre- 
ditor, and  by  him  deiif  ered  over  to  an  attorney  with  instructions  to  prepare 
a  mortgage. 

The  next  case  is  still  stronger  in  corroboration  of  the  doctrine,  that  a  de-  His  Aoetrime 
posit  dkerso  intuUu  will  not  create  an  equitaUe  lien.  The  case  is  that  of  ei^ume»L 
*VUkmtm  V.  Norn$,  12  Ves.  I9f ,  where  Sir  W.  Grant,  M*  R.  in  the  conrs^  of 
bis  judgment  said,  that  when  the  deposit  is  made  at  the  same  time  that  the 
money  is  advanced,  there  is  little  to  be  supplied  with  reference  to  the  na- 
ture of  flie  agreement;  it  being  obvious  that  the  purpose «f  the  deposit  must 
be  to  secure  the  re-payment  of  the  money.  But  the  connection  was  not  so 
<Urect  between  a  dent  antecedently  due  and  a  suUeooent  deposit;  nor  vras 
the  inference  so  plain  where  oersons  in  triMle  were  dealing  with  each  other 
on  credit.  Some  debts  were  due :  some  contracted  t  bat  the  term  of  pay- 
ment not  arrived.  New  dealings  might  every  day  sive  rise  to  new  debts. 
Under  these  circumstances,  what  was  to  be  gathered  from  the  mer6  fact  of 
a  deoosit  of  deeds;  supposing  the  transactfon  to  be  of  that  nature?  Was 
the  deposit  to  be  a  secunty  for  the  debt  due  Only,  or  also  for  the  debt  con- 
tracted? The  plaintiffs  said,  they  were  to  have  a  security  for  every  thing 
4ue  or  to  grow  due.  The  defendants  contended  that  it  never  was  in  con- 
templation to  give  a  security  lor  more  than  the  sum  due.  But  the  case 
before  his  Honour  did  not  piesent  an  histuice  of  equitable  mortgue 
by  deposit  of  deeds,  lor  it  was  clear,  the  deeds  were  not  ddivered  hj 
way  of  deposit  in  the  sense  in  which  that  word  had  been  used  in  the  pre- 
vious decisions,  vis.  as  a  present  and  immediato  security,  but  were  delivered 
only  for  the  purpose  of  enabling  the  attorney  to  draw  the  mortgage,  which 
it  was  alleged  the  bankrupt  agreed  to  give.  In  all  the  cases  that  had  been  Ecmmmf  tf 
referred  to,  the  deeds  were  delivered  by  way  of  deposit.  Such  deposit  was  Cfvi^aMe  mmk^ 
Indeed  held  to  imply  an  obligation  to  execute  a  le^  conveyance  whenever  ga^^u 
St  sheold  be  required ;  but  the  primary  Intention  vras  to  execute  an  imme- 
diate pledge,  with  an  implied  engagement  to  do  all  that  might  be  necessary 
to  tender  the  pledge  effectual  for  its  purpose.  But  here  there  wastio  in- 
tenliou  to  put  the  dtfoCs  into  pledge ;  thai  was  not  the  thing  which  the  par- 
ties had  in  contemphition.  12  Yes.  SOO.  So  in  the  late  case  of  Hooper, 
Ek  ptaitf  the  reason  why  Lord  Eldon  refused  a  mortgagee  liberty  to  treat 
the  deposit  of  a  deed  of  conveyance  as  an  equitable  mortgage,  was  be- 
cause tiie  contract  under  which  he  held  snch  deed  was  a  contract  for 
conveyance  only,  and  not  for  deposit,  t  Meriv.  9.  See  also  *  this  doc- 
trine acouiesced  in  by  Ld.  C.  B.  Richards,  6  Price,  468. 

Thus  tar  an  unbroken  diain  can  foe  traced,  but  the  next  case  presents  us  Deeds  dfCiiwr- 
with  a  disjointed  link :— A.  claiming  a  lien  by  deposit  of  title  deeds,  pre-  ed  expreedy  U 
seated  a  petition  for  sale  of  the  premises.   It  appeared  in  evidence  that  the  prepare  aiort- 
deeds  had  been  detivered  to  bun,  not  as  a  security,  but  in  order  that  a  gage,  evidAce 
legal  mortgage  might  be  prepared ;  and  that  circumstance  was  relied  on  by  •/  hUemdsd 
Ibe  assignees  in  bankruptcy  as  an  objection.    The  Lord  Chancellor,  how-  lUm. 
ever,  over^ruled  the  objection,  and  ordered  a  sale,  observing,  that  the  prin- 
ciple of  equitable  nsortaages  vrUs,  that  the  deposit  of  deeds  was  evidence 
ior  an  agreement ;  and  if  they  were  deposited  lor  the  express  purpose  of  pre- 
fMring   a  legal  security,  he   asked,  vras  not  that  tirimger  tkem  oa  ua- 
frfted  imtenHim?  Certainly  it  was,  and  that  objection  suggested  itself  to 
iSir  William  Grant,  hi  ^orrts  v.  tVWcuuvm^  but  hU  Honour  felt  himself 
bound  by  authority,  thouj^  it  did  appear  uiconsistent  with  reason.  Bnuef 
Ex  petriej  1  Rose,  374.    The  deeds,  u  this  case,  were  delivered  to  the  cre- 
ator himself,  and  not  to  a  third  person  ;  so  they  were  in  BuUeel,  Ex  partem 
but  the  decision  was  different.    Tliere  cannot  possibly  be  a  reasonable  dis- 
tinction on  the  trivial  circumstance  to  whom  the  deeds  are  delivered. 

It  is  necessary  to  add,  that  the  case  aiEdge  v.Wortluii^im  is  to  be  found   Agreemetd  to 
In  the  books,  (l  Cox,  Sll)  which  appears  to  coincide  with  Bnioe,  Ex  paHe,  make  nurtgnge 
The  case  was  this:— The  pUuntiff  being  entitled  to  a  share  of  personal  prmsed  by  fiavi» 
estate,  applied  to  the  executor  for  payment  of  what  was  coming  due;  he  Deededehvered 
paid  a  part,  and  being  pressed  for  the  residue,  offered  a  security  on  his  real  to  prepare 
estate.    C,  an  attorney,  then  attended  him  on  behalf  of  the  plaintiff,  and  toaw,  held  ta 
the  executor  agreed  with  C.  to  give  the  plaintiff  a  mortgage  on  a  house  in  create  « 
Manchester,  and  promised  to  send  the  title  deeds  to  C,  which  he  did  ac-  depoeit, 
cordingly.     The  mortgage  was  prepared,  but  before  it  was  executed  the 
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parted   bf  «p|- 
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executor  became^bankrapt,  wfaerenpoii  bis  assignees  pMsessed  tliemielfei  ff 
the  boose  in  question.  The  phhitiflr  claiming  to  be  mortgagee  of  this  liodse, 
filed  a  bUl  for  foreclosure  in  the  nsual  way.  Sir  Lloyd  Renyon,  M.  R.,  sfter 
lamenting  that  the  strict  line  of  the  statute  had  ever  been  departed  Iroa, 
said,  that  it  had  been  supposed  the  present  case  fell  short  of  the  decided 
cases,  but  it  seemed  to  him  to  be  stronger.  The  circumstance  of  tbe  deeds 
being  deposited,  left  it  to  the  court  to  mfer  an  agreement,  or  to  adwdt  p&rU 
evidence  o/  the  actual  agreement.  Here  the  parol  eeidenee  proved  the  eetad 
agreement,  C.  had,  from  time  to  time,  applied  for  a  mortgage,  and  idti- 
nTately  his  proposal  was  acceded  to ;  and  the  creditor  promuwd  to  anke 
a  mortgage,  and  to  send  the  deeds  to  the  attorney  for  that  purpose.  Wfaea 
the  deeds  were  sent  the  agreement  was  so  far  performed ;  and  the  deeds  ooold 
not  be  obtained  back,  but  on  payment  of  the  money.  The  Master  of  the 
Rolls  therefore  thonght  that  tnis  was  a  case  out  of  the  statute,  the  depont 
of  the  deeds  being  such  a  circumstance  of  performance  of  the  agreeoeat, 
that  a  court  of  equity  must  decree  it  to  be  carried  into  execution,  and  de* 
clared  that  the  transaction  between  the  attorney  and  executor  amoBBted 
to  a  valid  agreement  to  execute  a  mortgage.  1  Cox,  21 1. 

In  these  cases  it  is  easy  to  discover  a  want  of  due  attention  to  the  distine* 
tion  between  a  deposit,  as  an  immediate  pledge  of  the  very  deeds,  aad  a 
delivery  of  them  in  conformity  to  an  agreement,  which  being  supported  bf 
parol  only,  is  not  binding,  though  it  be  partly  performed ;  ana  there  ii  a 
very  essential  and  palpable  difference  between  a  deposit,  in  the  preseat  sc- 
ceptatlon  of  that  word,  and  an  agreement  accompanied  with  a  delivery  of 
deeds  in  part  performance,  in  whidi  latter  instance,  the  previous  agreemeat 
explains  the  purpose  for  which  the  deeds  were  delivered,  and  rebots  the 
presumed  contract  which  would  otherwise  arb^,  that  the  deeds  were  haaded 
over  with  a  view  to  a  present  security.  A  reasonable  doubt  therefore  msy 
it  is  respectfully  submitted,  be  entertained  of  the  authority  of  the  two  pre- 
ceding determinations. 

6®.  The  deposit  of  an  original  lease  creates  such  a  lien  on  the  land  as  is 
noticed  in  a  court  of  law.  Hawkins  v.  RamMbotkam,  4  Campb.  121.  S*  C, 
1  Price,  138.  But  mere  instructions  for  an  assignment  will  not,  in  a  court  of 
law,  add  to  the  value  of  the  deposit,  as  appears  by  Hankeit  v.  VemoOy  where 
the  court  of  King's  Bench  thought,  that  as  to  tiie  value  of  the  deporiti,  the 
facts  proved  at  the  trial,  namely,  the  instructions  for  the  assignment  pre- 
vious to  the  act  of  bankruptcy,  were  not  sufficient  to  give  the  bankets  a 
lien  on  the  ships,  2  Cox,  IS. 

Second.  It  was  proposed  to  enquire  whether  the  delivery  of  copies  of 
court  roll  will  create  any  lien  on  the  lands.  In  the  only  case  on  the  sobject, 
it  was  contended  that  copies  of  court  rolls  were  not  title  deeds,  bat  anre 
abstracts,  and  might  be  had  from  the  steward  of  the  osanor  bv  applying 
for  them,  so  that  two  or  more  persons  might  claim  an  equitable  lien  in  re- 
spect of  the  same  estate.  But  Lord  Eldon  could  not  distinguish  the  cases, 
and  permitted  the  depositary  of  the  copies  to  take  an  order  for  sale  subject 
to  an  enquiry  as  to  the  amount  of  his  debt.  fVamer,  Ex  parte,  1  Rose,  187. 
8.  C.  19  Yes.  202. 

Tkbrd.  An  eouitable  mortgage  by  deposit  of  deeds  may  be  extended  to. 
future  advances  Dy  implication  [puere']  or  parol  agreement,  and  thovgh  the 
original  delivery  be  to  secure  a  sum  of  money  to  a  particular  firm  or  eo^^ ' 
pany,  yet,  on  a  change  of  partners,  the  deposit  may  be  construed  to  embrace 
future  advances  by  the  new  firm,  without  a  re»delivery  of  the  deeds.  Bot 
in  this  case,  a  mere  nnderstandin^  between  the  parties  will  not  akme  be 
sufficient  unless  it  amohnts  in  a  fair  sense  to  an  agreement.  Kemmettni 
Ex  parte,  2  Yes.  &  Bea.  79.  Noraum,  Ex  parte,  2  Chris.  B.  L.  121.  fd  ed. 
Where  A.  borrowed  4000L  of  B.  on  the  deposit  of  title  deeds,  and  aflerwardi 
obtained  from  him  a  Torther  advance,  and  then  became  bankrupt,  radiyinf 
however  (after  the  bankruptcy)  the  deposit  as  well  for  the  sum  originally 
borrowed  as  for  the  sniMiequent  advance,  B.  was  declared  entitled  to  a  lien 
for  the  whole  amount.  Lord  Eldon  observing,  that  as  thC^ooart  wooM  .iaftr 
from  a  deposit,  that  the  money ;itiien  advanced  should  be  charged  as  If  there 
vrere  a  written  agreement,  there  was  no  doubt  that  if  it  were  made  oatoa 
oath  uncontradicted,  additional  advances  might  also  be  charged.  Langtton^ 
Ex  parte,  17  Yes.  227.  S.  C.  1  Rose,  26.  Some  doubt  seems  to  have  been 
entertauied  by  the  Master  of  the  Rolls  on  this  point,  in  Norris  v.  WWnnstn, 
supra,  and  in  Vanderxee  v.  frUHe,  3  Bro.  C.  C.  21,  it  was  held  that  bankcM 
baviog  securities  deposited  with  them  as  a  pledge  for  a  certain  anm,  shoaU 
not  be  allowed  any  thing  beyond  that  sum,  though  the  depositor  at  his 


BQUITABLB  MORTOAOI* 


1057 


toi^lMbidebtedtoalargeramoiiiit*    Bot  the  mbore  is  now  the  prefalent 
opniionof  tbeprofiMsioQ. 

£!^*i^  ??*IK  **?  ^  **"''  ^'  '"  ««®  •^  ^^  debtor's  bankniptcy,  by  his   Enquirv  direct. 
2^00  and  affidairit,  msUt  that  the  deposit  was  made  as  a  iecirit^  for  ed  irASA^^C- 

««I!t-v^^*!Sf*'  •",^«'L«»  fo'  the  debt  then  doe,  and  the  debtor  by  hU  an-  poait  wiU  «wer 

■wer  to  the  bill,  or  bv  affidavit  hi  bankruptcy,  deny  tbe  fact,  the  court  will   iub$emt€ni   ad- 

•?!^k  ^J??^"!7  *?  "^  "****  ^  ^«  "«»*«»•  «f  *•>«  commiBiionert,  in  respect  wmce. 

^ J!i^  fr^  ^*  ?SP**'!  '""  ~^«-    In  ''"»ich  case  resort  may  be  bad  to 

paroltesthnony.    Mimifi^,  Ex  parte,  \4\es,  606. 

^Z^r^  ^11*  "'•y  "^  collected,  that  if  A.  deposits  deeds  with  B.  for    CoroUary. 

•ue  costody  and  afterwards  becomes  indebted  to  B.  in  a  svm  of  money,  and 

IKSrfifT''^''**  ^J^  ^  ^««*'  »•  ^'W  »<**  »>«  •t  liberty  to  retain  the 
«eed«  tjU  the  money  be  repaid ;   but  he  will  be  aUowed  to  adduce  eridence 

JLSK'' )?■.']'  l!f*  *?^^  ^^  »'"®"'<*  »o  ^^^  the  deeds,  or  bis  oath 
meeiitndicted  wUI  produce  the  same  effect. 

MthLiL!^  «B«rtgage  be  made  as  a  security  for  debts  to  be  contracted  to  a   LegaJmortgage 
iSSSf^ir^IS*'  ^•L*!?'**  ^""^^  ^  enUrged  by  a  parol  agreement,  not  extendaSe 
mST^  ffaT^'  « Chris.  B.  L.  l«l.    So  a  M  mortgage  annot  by   6y  poroJ  fo  em- 
S^r  iJ~L*^  ???"•*««  ^^"  iMn*  to  the  same  mortgagor.    Thus,  in   tir£e  addu 
SSCC'.^'JS^*  Rose,  9t8,  there  was  a  legal  mortgage  for  4001,  and  a  tvmat  loan. 
fltV^J^  afterwards  advanced,  for  which  the  mortgagor  agreed  to  eae- 
Su-ii^*^^'."**  "■  ^®  "***"  time  the  additional  sura  was  to  be  con- 
woerea  as  tacked  to,  and  included  in,  the  former  security.    The  interest 
im  irooa  tme  to  tfane  paid  on  both  sums ;  a  further  mortgage  was  not  exe- 
SltSLL-.       mortgagee  died,  and  the  mortgagor  became  bankrupt.    The 
pemmner,  who  waa  the  executor  of  the  mortgagee,  prayed  that  the  mort- 

Snjf^?"^  "^H^  "P'^  •»'*  ^^^^  »«»  payment  if  both  sums ;  but 
S!  C***^  T  *«°*«»«^?  with  liberty,  howew,  to  file  a  bill.  1  Meriv.  7. 

zIa^  V^  •  "PJI,?*  **•*  "^^  <^«*o»  "*  appears  that  Lord  Eldon 
^ke  as  foUoire  :-•«  With  great  deference  to  Lord  Thurlow,  I  repeat. 

w«  ?li!!f  «^,  ^««^  ▼.«»«««,  1  Bro.  C.  C.  «69,  ought  not  to  have 
B«an  decided  as  it  was.    The  vice  of  that  dedsion  is,  that  it  supposes  that 

Sf  It?*/""  '^^^  ^  "^**^«  ^"^^  *n  intention  to  subject  the  estate. 

mJ^  Li**  ?^^  ■^^'    A  ***>^*'*  ®^  **"«  ^^*  "»y  '^  of  consider,  ^fect  •/  pw- 
aue  ose  vntiiont  any  such  object    The  right  to  hold  them,  and  so  to  work   teasUm  </  dZdM 

^J!T^^\^  ®*,«"»?  ▼•»«« ;  and  there  are  many  cases  in  which  that  right  not  <u  deposit, 

may  be  muntained  against  all  the  owners  of  the  estate.  That  decision,  how- 

ever,  has  been  repeatedly  followed,  and  it  must  not  now  be  distorbed. 

Without  saymg  whether,  in  tbe  case  of  a  parol  contract  for  the  sale  of  an 

Mate,  payment  of  the  whole  price  would  be  a  part  performance  that  wouhl 

mpport  the  contract ;  my  opinion  is,  that,  where  the  contract  U  for  a  roort- 

!!Sj  *.  ^*?**  *:  ****  ^^^^  •*"™  «»nnot  have  that  effect,"  and,  "  I  sav. 
confidenUy,  that  there  never  was  a  case,  where  a  man,  having  taken  a 
■wtgage,  by  a  le^  conveyance,  was  aAerwards  permitted  to  hold  that 
S?^"  •****/  ^llS^t  not  by  a  legal  contract,  but  by  ioforenre  from 
the  possession  of  the  deeds.    The  other  eases  have  gone  far  enough,  indeed 

Jv""'.*?^  '  *.'" ""'  *^^  ***  ^^"  authority,  where  there  are  circumstances 
distmgiushuig  the  case  before  me."  The  order  was  consequently  conimed 
to  «be  legal  mortgage,  19  Ves.  480.  ^        J 

^^t^l^^J^  ^?  ■^•If^^  ^^  priority,  and  remark,  l^,  that  an   Deposit  dmHh 

S/^?K   J^*^*  debt  found  due  by  inquisition  after  the  date  of  the  depo-  lien  against 

^^i^i^^y^^^y^f"^::^^  ThL,  crMr»: 

iL*r^^.^*  ^***«fy5«««^  6  PrT.  411,  the  plaintiff  lent  Jones  (a  col- 
i!^'  A^S^J  *""?  afterwards  a  defonlter,)  a  sum  of  lOOOI.  secured  by 
bond,  and  the  deposit  of  deeds.  The  bond  recited,  thdt  the  title-deeds  to 
tte  houses  in  question,  had  been  delivered  by  Jones  to  the  plaintiff  by  way 
•^S^li?"'  *?^'-  ""^  interest  The  integrity  of  the  transaction  wis  ad- 
!t*iri'^T^'*  ^iJ"*^  °®  Mggestion  thrown  out  by  the  evidence,  or  otherwise, 
ttat  ^  phunuff  knew  any  more  of  Jones's  situation,  than  any  stranger  mifffat 
tevetaiown.  One  question  was,  whether  a  deposit  of  deeds  would  affect  the 

TvZl  ^w?.*i"^!"^'*u^y.^  ^^'^^  ^"""^  <«*«n?  *^  ^-  ^««««riv, 

«*^,  67)  that  If  there  had  been  a  conveyance  of  an  equity  of  redemp- 
SSLw^^^  "T!?  ^S^T'^*  »  good  title  against  the  crown ;  but  very  con. 
iHieiable  difficulty,  added  bis  Lordship,  occurred  from  doctrines  which  were 
to  a  certain  extent  well  settled,  vi«.  that  there  could  be  no  equUies  against 
•?..«!f^"*  !5*lu  ****  ^^^^  conl«r  not,  generally  speakmg,  be  considered 
a  frastee.    If  the  crown  had  acquired  the  legal  estote,  there  was  no  way  of 
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ga^ce  not  prt^ 


dUh<m€9t, 


tHiMnnm  it  batof  tbecrowal  haads  for  the  beoefit  of  a  peiMiirWVQitil 

have  been  a  cestui  que  trutt ;  but  it  wai  not  so  in  the  present  caie;  theovm 

had  no  estate  at  alt ;  the  estate  had  never  passed  oTer,  it  was  yet  i«  mi^, 

and  it  was  tlie  money  only  arising  from  the  sale  of  the  estate  which  it  tin 

present  case  was  in  dispute.   Then  the  plaintiff  being  eonitaUe  mortgsM 

was  of  course  entitled  to  be  paid  before  the  ci«wn,  it  his  title  in  peoitsr 

Debtor  to  tnm%  tunc»  were  anterior  to  that  of  the  king.  It  was  in  the  next  place  neeemrfi 

6y  simpU  ew'   ^  enquire,  whether  Jones  was  a  debtor  to  the  crown  by  simple  ooutnet  oi 

tract  and  re-      by  record.    If  he  were  a  debtoi*  to  the  crown  of  record,  or  one  of  the 

eord,   disiin*      persons  described  in  the  13  Elis.  c  4.  s.  1,  there  was  no  doubt  that,  whetiicr 

guUhed  at  to     there  were  an  equitable  or  legal  mortgage  on  his  lands,  it  would  not  bsift 

legal  mdequit'  affected  the  crown;  for  the  crown  would  have' a  rif^t,  the  moment  k 

able  mortgage,     became  a  debtor  of  record,  or  came  within  the  statute  of  Elbk,  to  hut 

^  seiied  his  lands,  although  they  should  have  been  subsequently  moitgaied. 

But  if  he  was  not  a  debtor  on  record,  (as  he  clearly  was  not,  for  his  Mbt 

was  never  put  on  record,)  nor  had  given  bond  to  the  croifn,  and  if  ke  vu 

.  not  within  the  statute  of  £lix.,  then  he  was  merely  an  ordinary  tmfAt  cot' 

tract  debtor,  and  the  crown  had  no  right  to  the  estate  at  the  time  of  the 

equitable  incumbrance,  nor  until  he  became  a  debtor  t^  record,  which  be 

did  not  until  the  inquisition  was  taken,  and  tliat  was  not  till  a  coosidenble 

time  after  the  deposit  was  made ;  and  indeed  it  was  not  even.aUeged,  thit 

he  was  a  debtor  of  record  at  that  time.    Under  these  cireanstances  (hs 

decree  should  be  for  the  plaintiff.    6  Pri.  477. 

If,  however,  the  advance  be  for  the  express  purpose  of  nphc^ding  a  fsiliiig 

collector  till  he  becomes  further  mvolved,  the  court  vrill  consider  the  losa  ss 

/erred  to  croirn,   founded  in  fraud,  and  will  not  lend  its  assistance  to  the  deposit  wfaereoo  it  wai 

if  hit  conduct     intended  to  be  secured.    In  Brougkton  v.  Deris,  the  court  said,  the  loss  ftr 

which  the  plaintiff  had  a  deposit,  was  an  nnjnstiiiable  endeavour  ts  sostainthe 
apparent  credit  of  the  defendant,  a  sinking  receiver.  The  evil  conseqneoos 
or  which  was,  that  Davis  was  enabled  to  go  on  as  a  collector,  and  to  mpm 
himself  on  the  public  as  a  responsible  man,  and  he  continned  to  involve  the 
parish,  who  might  have  been  very  considerably  relieved  if  the  extent  hsd 
issued  when  he  first  hecame  nnable  to  pass  his  accounts ;  but  upheld  by  the 
plaintiff,  he  was  encouraged  to  plunge  further  in  debt  to  tlie  crown,  which 
but  for  that  undue  assistance  he  coidd  not  have  done.  The  Barons  theiei 
fore  were  of  opinion  that  the  plaintiff  could  not  sustain  his  equitable  nsrt* 
gage,  and  dismissed  his  bilf.    1  Pri.  2f  3,  4. 

2*.  A  prior  equitable  mortgagee  will  be  preferred  to  a  sobseqsest 
mortgagee  of  the  legal  eatate,  4f  the  latter  have  notice  of  the  fomier 
deposit  Thus,  in  Birch  v.  EUamet,  S  Anstr.  487,  title  deeds  of  an  .estate 
were  deposited  with  the  j^intiff  as  a  security  for  his  demand.  The  de* 
fendant,  fourteen  years  afterwards,  upon  tiie  eve  of  a  bankruptsy  of  the 
mortgagor,  took  a  mortgage,  antedated  a  montli,  to  prevent  the  appcarsaee 
of  its  having  been  done  in  expectation  of  the  bankroptcy*  The  defeadsst 
by  his  answer  admitted,  that  upon  executing  the  mortgage,  he  enqnired  fw 
the  deeds,  and  was  informed  of  their  being  in  the  hands  of  the  plaintiff  (si 
he  understood)  for  safe  custody  only.  Lord  C.  B.  Macdouald  observed, 
titat  the  presumed  agreement  on  an  equitable  mortgage  by^  deposit,  was  to 
be  carried  into  execution  by  the  court  against  the  mortgagor,  or  any  dsim* 
ing  under  him  with  notice,  either  actual  or  constructive,  of  such. deposit. 
The  defendant  in  the  present  case,  though  he  enquired  for  the  deedii 
cautiously  avoided  asking  the  reason  of  the  deposit.  The  court  was  there* 
fore  of  opinion,  that  he  avoided  acting  in  the  usual  way,  on  purpose  to 
have  a  pretence  of  want  of  express  notice,  and  if  this  defence  oonki  he 
sustained,  no  equitable  title  could  ever  be  made  good  against  a  sabeo' 

2uent  purchaser.    For  these  reasons  the  deciee  was,  that  the  dtjfciidsit 
lonld  pay  the  demand  of  the  plaintiff,  or  stand  foreclosed. 
,   .      „  The  preceding  case  raised  a  question,  whether  a  subsequent  legal  mort- 

mortgage  made    gagee,  without  deeds  and  without  notice,  would  be  preferred  at  law  to  a 
without  notice    prior  equitable  mortgagee  by  deposit.  This  has  i»eeii  decided  in  favour  of  the 

le^al  mortgagee  in  the  strongest  possible  case:— Title  deeds  were  depodtsd 
with  the  plaintiff  as  a  secoritjf  for  money;  the  defendant,,  a  creditor  of  the 
mortgagor,  fearing  his  immediate  insolvency,  took  a  mort^^ge  of  the  k|^ 
estate,  without  notice  of  the  former  equitable  incnmbraiice.  The  plaiatiff 
endeavoured  to  fix  the  defendant  with  actual  notice  of  the  deposit,  and  for 
that  purpose  read  the  testiniony  of  the  mortgagor,  who  swore  that  he  had 
informed  the  defendant  of  the  deposit  of  tlie  title  deeds  befoi«  the  exeea- ' 
tion  of  the  mortgage.  Eyre,  C.  B.  said,  the  testimonv  of  the  mertgi^r 
alone,  unsupported  and  opposed,  was  too  weak  to  found  a  decree,  or  evaa 


EquitahU  pre* 
/erred  to  legal 
mortgage  with 
notice. 


Seeut^  if  legal 


Hf  /ormer  depo 
tit. 


Id  direct  an  hiv6  upon.  Swetring  to  the  {ravdnlent  Intention  of  hi>  own 
deed,  he  could  expect  little  credit  in  a  court  of  equity^  [As  to  this,  see 
9¥tafon  ▼•  SheUy^  1  T.  R.  296.]  It  had  been  said,  that  no  man  would  ad- 
vance nMney  on  an  estate,  withont  seeing  the  title  deeds,  unless  witli  a 
frandolent  intention.  The  Chief  Baron  wished  some  solid  distinction  had 
been  cetabliahed  in  a  court  of  equity,  between  a  consideration  which  was  an 
•Id  debt,  and  a  sum  advanced  de  noro ;  tliere  certainly  was  a  great  differ- 
ence :  hi  the  one  case  the  creditor  jumped  at  any  security  he  could  obtain, 
he  took  the  deed  of  conveyance  now,  and  trnsted  to  getting  the  title  deeds 
afterwards,  but  till  snch  a  distinction  were  established,  it  was  difficult  to 
apply  the  reasoning  which  wonid  belong  to  it.  The  person  who  took  the 
legal  estate  withont  the  deeds,  m  a  case  like  this,  appeared  (nnless  there 
were  fraud)  to  be  less  bbuneable  than  he  who  took  the  deeds  withont  the 
estate.  Upon  all  the  circumstances,  there  was  nothingin  the  case  before 
the  Court  that  ammmled  to  constructive  notice.  With  respect  to  the 
general  question,  the  effect  of  leaving  the  title  deeds  in  the  iiands  of  the 
mortgagor,  the  roost  intelligible  rule,  and  the  one  most  agreeable  to  justice^ 
would  have  been  to  say,  that  if  a  man  fSkes'for  his  security  a  single 
deed,  and  leaves  the  other  deeds  in  the  hands  of  the  mortgagor,  so 
as  to  enable  him  to  commit  a  fraud,  he  shall,  withont  reference  to  the 
quantity  of  pains  or  diligence  which  he  exercised  to  obtain  the  deeds, 
be  postponed;  for  whether  the  pains  were  more  or  less,  the  mischief 
was  the  same.  The  case  of  Moeaiio  t.  Murgairoyd,  was  a  strong  case> 
but  the  Chief  Baron  found  none  that  went  the  length  of  saying,  that 
a  fiulare  of  the  ntmost  circumspection  should  haye  the  same  effect  of 

Soatooning  a  mortgagee,  as  if  he  were  guilty  of  frand  or  wilful  neglect. 
n  the  present  case,  all  the  negligence,  or  all  the  activity  in  the  world, 
would  nave  left  the  defendant  in  exactly  the  same  situation  in  which  he 
then  was.  He  took  this  mortgage  as  the'  only  securitjr  he  could  get ;  if  it 
were  already  mortgaged,  he  was  only  where  he  vras  berore ;  he  seized  it  as  a 
plank  to  save  something,  for  as  a  second  mortgage  it  was  worth  something.'' 
The  plaintiif  having  therefore  fWiled  in  making  ont  his  case  of  frand,  either 
by  actual  or  constructive  notice,  and  the  general  proposition  not  being 
supported,  urhich.  if  established,  must  apply  to  purchases  as  well  as  to 
mortgages,  the  bill  was  dismissed  with  costs.  Plumb  v.  F/vtf,  2  Anstr.  441. 
In  Hiem  t.  MtU,  (a  case  on  the  same  subject),  the  subsequent  legal  mortgagee 
was  fixed  with  clear  notice  of  the  former  deposit,  though  he  denied  notice 
in  his  answer,  and  averred  that  he  had  not  the  least  reason  to  suspect  that 
the  deeds  wera  deposited  with  the  plaintiff  by  way  of  mortgage,  believing 
that  they  were  held  by  him  (he  being  an  attorney)  for  safe  custody  merely. 
IS  Ves.  114.    As  to  notice  by  registration,  see  an  tea,  6S8,  of  this  editioni 

,  If  a  person  deposit  deeds,  and  afterwards  procures  their  re- delivery   jy^kotUvry^  , 
under  pretence  of  obtaining  a  new  term  in  the  leaxe,  and  then  deposits   p^iriing  •wUK 
them  with  another  person,  the  former  depositary  will  not  be  deprived  of  his   ^^^^^  y^^  ,.«. 
lien  and  priority.     Thus,  where  M.,  being  in  possession  of  Ull  the  title   hcimiJ,  not  ds- 
deeds  of  certain  leasehold  premises,  as  a  security  for  a  debt,  at  the  request  ori^ccf  ^  pri* 
of  the  debtor,  delivered  to  the  solicitor  of  the  original  lessor,  upon  an   gp^iy^ 
engagement  of  re-delivery,  the  oririnal  lease,  and  the  immediate  assign- 
ment to  tlie  debtor,  who  afterwards  became  bankrupt  for  the  purpose  of 
enabliug  bin  to  procure  an  extension  of  the  term ;  and  the  bankrapt  re* 
ceived  the  lease  and  assignment  from  the  solicitor,  and  deoosited  them  with 
C.  as  a  security  for  money  advanced;  and  after  the  bankruptcy,  C.  upon 
payment  of  his  claim,  delivered  the  lease  and  assignment  to  the  assignees 
under  the  commission ;  it  was  hel^,  that  M.  vras  in  equity  to  be  considered  ' 
as  in  possession  of  the  lease  and  assignment,  and  that  he  had  therefore  a 
priority  of  lien ;  for  the  retainer  by  the  bankrupt  of  the  lease  and  assign- 
nent,  vras  a  frand,  and  should  not  enure  to  the  prejudice  of  his  creditor; 
and  C.  having  an  equity  only,  could  give  no  better  title .  to  the  assignees. 
Jfeuy,  ExjM^e,  1  Olyn  &  Jam.  Rep.  116. 

Fifth.  A  transfer  of  the  deposit  may  be  effected  by  delivery,  as  well  as  EijmtahU 
a  deposit  created  in  the  first  instance,  by  handing  over  the  deeds.  There-  tnm^fer, 
fore  where  A.  deposited  with  B.  two  leases  for  5601.,  and  afterwards 
assigned  all  his  estate  and  effects  to  C.  (a  creditor  to  a  large  amount)  for 
his  own  benefit,  and  C.  paid  several  creditors  ten  shillings  in  the  pound, 
and  B.  in  full,  receiving  from  him  the  said  two  leases,  and  A.  was  subse- 
quently declared  bankrupt,  (the  assignment  to  C.  being  the  act  of  bank* 
mptcy)  it  was  held,  tlrnt  though  that  assignment  created  no  lien  as  to  C/s 
geneial  debt,  yet  C.  had  a  lien  to  thf  amount  of  B.'s  debt  by  the  transfer 
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umT  dcpo«U  of  the  leases.  Simikj  Edt  parte,  1  Ves.  AcBouSIS.  So  f 
mortgagee  of  the  legal  estate  may  transfer  the  benefit  of  his  seenrity  Is  a 
third  person,  by  delivery  of  the  mortgage  and  bond,  and  such  assignmeat 
will  be  binding  on  the  assignees  of  a  bankrupt  mortgagor,  who  will  be 
decreed  to  assign  and  execute  the  sab-mortgage  contract  accordingly?  sad 
notice  to  the  mortgagor  of  this  equitable  assignment  will  not  be  requisite. 
Jones  V.  Gibbons,  9  Ves.  411.  But  the  deposit  of  the  bond  alone  will  not 
create  any  lieu,  for  that,  if  allowed,  would  be  turning  an  unassignable  iats 
an  assignable  instrument.  Caior  y,  Burkey  1  Bro.  C.  C.  434.  The  follow- 
ing was  held  a  good  equitable  assignment  of  a  debt,  though  a  chose  ta  odiit, 
and  available  in  equity  against  the  assignees  in  bankruptcy  of  the  assignor: 
*<  To  F.  Klein,  Esq.  actidg  executor  of  the  late  John  Fish :  Please  to  pay 
Messrs.  G.  and  T.  Alderson,  or  order,  4172.  6s.,  as  part  of  the  anurant  doe 
to  me  for  blumber's  work  done  for  the  late  John  Fish,  Esq.— Jane  Row.'' 
AldersoHj  Ex  parte,  1  Madd.  Rep.  53.  Hence  it  may  be  inferred,  thst  s 
draft  for  the  mortgage  money  by  a  legatee  of  a  mortgagee  on  the  execotor, 
delivered  to  a  third  person,  would  be  a  good  assignment  in  equity  of  the 
mortgage  debt,  though  not  of  the  pledge  itself.^But  if  a  person  who  has  title 
deeds  lodged  with  him  for  a  particular  purpose,  other  than  by  way  of  lien, 
raises  money  on  them  by  delivering  them  over,  the  mortgage  will  not  be 
good,  and  the  mortgagee  will  be  ordered  to  deliver  them  up  to  the  ng}it 
owner,  for  it  was  his  own  fault  that  he  took  the  deeds  without  iDqairing 
into  the  title.  Jackson  v.  Butler ,  2  Atk.  306. 
Of  epiitttbte  Sixth,  It  is  settled,  that  Lord  Loughborough's  general  order  in  banknptaf, 

tffrifcafcee's  p«-    (4  Bro.  C.  C.  548,)  does  not  apply  to  equitable  mortgages.    Payler,  Ex  perte, 
iUioH  for  sale   16  Ves.  434.     Topham,  Ex  parte,  1  Madd.  Rep.  38.     The  consequence  is, 
in  bankruptcy,     that  in  the  instance  of  an  equitable  mortgage,  a  different  mode  of  pro- 
ceeding is  adopted  in  bankruptcy  than  is  used  in  other  cases.  The  creoitor 
applies  by  petition  to  the  court  of  Chancery  for  a  sale  of  the  premises  in 
the  first  instance,  and  that  be  might  be  permitted  to  come  in  under  the 
commission  for  the  deficiency.   This  petition  he  may  present  without  barii^ 
previously  proved  his  debt     Jennings,  Ex  parte,  1  Madd.  Rep.  331.   A 
petition,  however,  seems  to  be  a  wrong  mode  of  proceeding,  where  there  is 
It  subsequent  purchaser  or  mortgagee  and  he  objects  to  the  sale.    In  tbtt 
case  a  bill  is  the  proper  remedy.    TopAam,  Ex  parte,  nbi  supra.    In  de- 
ciding on  an  equitable  mortgage^  the  validity  of  the  debt  will  of  course  be 
consioered,  and  every  circumstance  weighed  which  may  be  adduced  to 
impeach  it.    But  the  vadidity  of  an  equitable  mortgage  is  never  referred  to 
the  consideration  of  the  commissioners*    The  court  decides  unequivocally 
on  that;  and  havbig  decided  that,  it  wiH,  if  necessary,  refer  it  to  tlie 
commissioners  to  ascertain  the  amount  of  what  is  due  npon  snch  mortgage, 
that  being  a  matter  of  account.    If  the  court  considers  a  security  to  be 
good,  and  directs  the  conunissioners  to  take  an  accoiut  of  what  is  doe  on 
such  security,  they  cannot  examine  and  undo  Its  deciMon,  but  have  only  to 
consider,  as  a  matter  of  figures,  what  is  due.    Jennings,  Ex  parte,  1  Msdd. 
Rep.  336.    To  assist  them  in  this,  they  may  call  the  equitable  mortgagee, 
and  examine  him  as  to  the  principal  and  interest  due.    S  Chris.  B.  L< 
323. 
Lease  not  td  be      if  a  deposit  be  made  out  by  clear  admissible  evidence  against  the  bank- 
assigned  witk-    ropt  hhnself,  it  will  be  binding  on  bis  assignees.    1 1  Ves.  403.    Thus,  where 
out  licence,  yet     an  equitable  mortgagee  bv  deposit  applied  for  an  order  to  sell  the  premiKSi 
deposit  good  '      and  that  he  might  prove  for  the  residue  of  his  debt.    It  was  objected  on  the 
against  oi-  part  of  the  assignees,  that  tlie  deposit  was  good  for  nothing,  inasmuch  as  tbe 

sigHct*.  lease  contained  a  covenant  against  assigning  without  licence  from  the  lessor; 

and  no  such  licence  bad  been  obtained.    Tiie  Lord  Chancellor  however 
over-ruled  the  objection,  for  that  the  lessor  might  perhaps  waive  the  for- 
feiture, and  the  petitioner  had  a  right  as  against  the  assignees  to  ava'd 
himself  of  the  advantage  which  he  had  obtained  bv  possession  of  tlie  lease. 
Baglehole,  Ex  parte,   1  Rose,  432.     See  similar  determinations  in  Doe  f. 
Bevan,  3  Man.  &  S.  353;  and  Sherman,  Ex  parte,  1  Buck.  B.  C.  46f. 
Etfuittthlemort'        Where  an  equitable  mortgagee,  by  possession  of  title  deeds,  delivered  Ibe 
gagee,  parting    same  up  to  a  purchaser,  (who  was  the  assignee  of  tbe  bankrupt  mortgagor,) 
with  deedsy  not    on  receipt  of  all  the  money  arising  from  the  sale,  which  was  not  sufficient  ta 
deprived  of         satisfy  his  debt,  it  was  held,  first,  tlmt  the  assignee  and  purchaser  having 
lien,  when,  re-sold  the  premises  at  a  profit  of  5001,  the  same  was  to  be  'carried  to  the 

bankrupt's  account  as  part  of  the  produce  of  his  estate  ;  and,  secondly,  tbst 
the  equitable  mortgagee  had  not,  by  giving  up  the  deeds,  deprived  hiniself 
of  his  tieu  for  the  deficiency,  which  he  was  entitled  to  be  paid  in  full,  in  pre* 
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ference  to  the  other  creditors,  Morgan^  Ex  parte.  It  Ves.  6.  That  an  as- 
■ignee  purchasing  the  trust  estate  becomes  responsible  for  any  profit  he  may 
obtam  by  it ;  see  Lacey^  Ex  pwrte,  6  Ves.  625 ;  and  Grant  ▼.  MilUf  t  Ves.  ^ 
Bea.  306. 

An  act  of  bankruptcy  between  the  time  of  the  original  deposit,  and  a  Prior  act  rf 
transfer  of  such  deposit,  will  vitiate  the  assi^Aient,  if  the  mortgagor,  be  a  bankruptcy  rt- 
party  and  enter  into  a  new  collateral  security  to  the  transferee.  Thus,  tUUts  tranrfer. 
nrhere  A.  deposited  with  B.  the  lease  of  the  premises  in  question,  and  after- 
wards applied  to  C.  to  pay  off  B.'s  debts,  which  C.  agreed  to  do,  and  on 
SOth  of  January,  1810,  went  with  C.to  B.,  whose  debt  C.  paid,  and  receiv- 
ed the  lease.  On  the  same  day,  A.  executed  a  warrant  of  attorney,  with  a 
defeasance,  reciting,  that  C.  had  lent  him  l^OOf,  and  that  be  had  deposited 
with  C.  the  lease  of  his  premises  as  a  security.  A  commission  or  bank- 
ruptcy issued  against  A.  in  August,  1810,  on  an  act  committed  the  lOth  of 
January  preceding.  Lord  Eldon  said,  the  question  was,  whether  B.  was 
to  be  considered  as  the  agent  of  the  bankrupt,  and  C  as  dealing  with  him 
for  an  assignment  of  bis  security.  The  Justice  of  the  case  certainly  pointed 
to  that,  but  there  was  no  doctrine  to  be  more  carefully  watched  than  that 
of  lien  on  deposits.  C.  had  unfortunately  taken  a  deposit  from  A.  instead 
of  an  assignment  from  B.  Could  then  the  rights  of  C.  be  carried  further  on 
a  deposit  of  deeds  than  on  an  actual  mortgage  ?  Suppose  a  mortgage  and 
no  person  a  party  to  it  but  the  bankrupt,  could  his  lender  have  claimed  to 
have  been  in  a  better  situation,  and  could  he  take  this  deposit  (against  the 
recital  in  the  defeasance)  otherwise  than  on  a  mortgage  ?— On  these  ques- 
tiona  O  petition  was  dismissed,  without  prejudice  however  to  his  bringing 
a  bin.    Comhey  Ex  parte,  17  Ves.  569. 

If  an  equitable  mortgagee  procnre  from  his  borrower  a  legal  mortgage,   LtiCfii^  protect* 
and  before  the  expiration  of  two  months  become  bankrupt  or  abscond,    ed  6y  e^uUabUf 
whereby  the  conveyance  is  rendered  defeasible ;  yet  the  mortgage  cannot   mor^^gf. 
be  Impeached;  for  **  though  the  legal  act  were  done  in  contompiation  of 
bankruptcy,  it  is  protect^  by  the  previous  equitable  title;    being  only 
effect  given  to  -a  title  created  not  in  contemplation  of  bankruptey,  and, 
except  in  form,  complete  by  the  deposit.**    Hiem  v.  BliUf  13  Ves.  114. 

Where  A.  deposited  with  B.  the  muniments  of  his  title  to  leasehold  pre-    Jtaigneet  a«- 
miiea  at  Brighton,  as  a  security  for  a  debt,  and  gave  him  power  to  self  the   ceeeary  poHtes 
premises  in  case  of  default  of  payment,  and  B.  assisned  to  C.  for  a  balance   <•  e0fntyanae. 
of  account,  and  A.  becoming  bankrupt,  C.  applied  for  liberty  to  sell, 
which  was  granted  and  effected  before  the  Deputy  Remembrancer;  it  was 
held,  that  the  assignees  in  bankruptey  of  the  borrower  were  necessary 
parties  to  the  conveyance  to  the  purcluser,  to  embrace  any  equity  of  re- 
demption that  might  be  remaining  in  them.     Hamkma   v.  Ramabottomf 
1  Pri.  138.  8.  C.  4Camp.  121. 

LadUf^  an  equitable  mortgagee  will  be  allowed  the  costs  of  his  petition  Coitf. 
for  sale,  provided  some  agreement  in  writing  accompanies  the  deposit, 
but  not  otherwise.  TVeir,  Ex  parte,  SMadd.  373.  Brightens^  Exharte^ 
1  Swanst.  3.  8.  C,  1  Buck.  B.  C.  148.  The  rule  was  formerly  different, 
as  appears  by  Garlmtt,'Ex  parte,  2  Rose,  78.  Home,  Ex  parte,  1  Madd.  R. 
6f2.  &  An&iL,  f  ib.  281 ;  but  the  above  statement  is  supported  by  Sikes,  Ex 
parte,  1  Buck.  349,  and  VauxhaU  Br.  Co.  Ex  parte,  Glyn  &  Jam.  Rep.  101, 
in  which  latter  c^se,  it  was  held,  that  the  general  rule  of  giving  costs  out  of 
the  proceeds  of  the  sale,  where  there  is  a  written  document  will  prevail, 
though  the  written  instrument  may  require  the  aid  of  parol  testimony  to 
explain  it. 

It  merely  remains  to  add,  that  a  depositary  of  deeds  will  be  responsible   DepaeUarp 
for  gross  neglect  only  ;  or,  in  other  words,  for  a  violation  of  good  faith,  and   muMt  keep  deede 
not  for  any  casualty  that  may  befal  the  deeds.  Harg.  Co.  Utt.  89  a.  n.  (g).   as  WWy  as  he 
The  notion  of  my  Lord  Coke,  <*  that  to  keep,  and  to  keep  safely,  are  one  and   uwMhU  oum* 
tlie  same  thing"  (Co.  Litt.  89  a.)  was  denied  to  be  law  by  the  whole  court  in 
Cofg*  V.  Bernard,  t  Lord  Raym.  911.    If  with  a  deposit  of  deeds  there  be 
no  stipulation  as  to  the  degree  of  care,  the  pawnee  will  be  answerable  for 
ordinary  neglect  only;  but  all   bailees  become  responsible  for  losses  by 
casualty  or  violence,'  after  their  refusal  to  retarn  the  things  bailed  on  a 
lawful  demaod..Jones  on  Bailm.  42.  120. 
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SECTION  IL 
▼indoe's  ubn  for  purchase  monby  uxpaid. 

AT  law  the  receipt  of  the  purchaie  money,  uraally  endorsed  on  the  €60* 
veyance,  is  conclusive  evidence  of  the  payment  of  the  money.  RmnUree  v. 
Jacoby  sTaant.  141.  In  equity  the  rule  is  different.  If  it  be  there  shews 
that  the  vendor  received  not  any  or  a  part  only  of  the  consideration,  the 
vendee  wiU  become  a  trustee  for  the  vendor  for  the  amount  of  the  money 
unpaid,  and  the  vendor  will  have,  by  an  implied  contract  between  him  and 
the  vendee,  an  equitable  lien  on  the  estate  for  the  amount  of  «uch  money. 
Polleafen  v.  Moore,  S  Atk.  272,  and  cases  cited,  antea,  p.  354,  of  this  edit  a. 
(P).  If  the  purchaser  become  bankrupt  the  Vendee  will  be  considered  ai 
a  mortgagee  tor  the  purchase  money  unpaid.  Chapman  v.  Ttim^,  1  Tern. 
i67.  Lord  Eldon  distinguishes  the  lien  by  deposit  of  deeds,  and  the  Ilea 
by  purchase  money  unpaid  in  the  following  terms :— ''  In  pnrdiase,  pay^ 
ment  is  an  essential  part  of  the  contract.  In  loan,  the  contract  is  as  com- 
plete, and  the  relation  of  debtor  and  creditor  attaches  as  firmlv,  whether 
there  is  any  security  or  not.  A  mortgage  or  security. is  merely  an  acci- 
dental circumstance  in  a  transaction  concluded  and  complete  by  the  ad- 
vance of  money.''  Hooper,  Ex  parte,  2  Rose,  328.  S.  C.  1  Meriv.  9.  The  liea 
under  consideration,  arises  also  in  the  case  where  a  vendee  advances  all  or 
a  part  of  the  money  to  the  vendor,  and  the  contract  is  broken  o^;  the 
estate  in  the  hands  of  the  vendor  then  becomes  charged  with  so  mach 
of  the  purchase  money  as  the  vendee  shall  have  .|>aid.  Bwrgese  v.  IVkeate, 
1  W.  Bl.  150.  Lacon  v.  Mertina,  S  Atk.  4.  And  this  equitable  Uen  will  biad 
the  lands  in  the  hacds  of  the  party  himself  and  his  heirs,  as  also  in  the  hands 
of  volunteers,  and  bonA  Jlde  purchasers  with  noticef  claiming  under  bin. 
Mackreth  v.  Symmona,  15  Ves.  337.  Walker  v.  Preewick,  2  Ves.  622.  £M 
V.  Edwards,  3  Bos.  &^Pul.  188.    Gibbons  v.  Baddall,  2£q.  Ca.  Abr.  682. 

This  implied  contraict  may  be  rebutted  by  clear  and  irresistible  evidence^ 
shewing  the  intention  of  the  parties,  that  the  estate  shall  not  be  a  secority 
for  the  money,  15  Ves.  341.  But  it  is  settled  that  a  mere  personal  teca* 
rity.  whether  a  bond,  an  annuitv  secured  by  bond  and  covenant,  bill  of 
exchange,  promissory  note,  or  the  like,  without  more,  will  not  of  itself 
be  sufficient  to  remove  the  equitable  Uen.  Beam  v.  B^telers,  Carey's  Re{k 
25.  Hughes  v.  Kearney,  1  Sch.  Si  Lef.  36.  Grant  v.  Mills,  2  Ves.  &  Bea. 
309.  Peake,  Ex  parte,  1  Madd.  R.  346.  Gibbons  v.  Baddall,  and  Madtreth 
V.  Symmons^  supra.  Nevertheless,  a  mortgage  of  other  lands  for  the  whole, 
or  part,  of  the  purchase  money,  {Nairn  v.  Prowse,  6  Ves.  75^),  or  a  mortgage 
of  the  purchased  estate,  for  part  of  the  purchase  money,  permitting  the  re- 
sidue to  remain  on  personal  security  (JBon^  y.Keni^  supra,  antea,  p^  354,  text) 
has  been  held  to  discbarge  this  equitable  lien ;  wholly  in  the  first  iqstaoce, 
and  as  to  the  amount  of  the  money  remaining  on  the  personal  security  in  the 
second.  What  act  short  of  an  express  agreement  will  remove  the  cqaitabls 
lien  in  these  cases  has  not  been  definitively  settled.  The  more  modem  an- 
thorities  on  this  subject  have  brought  it  to  this  inconvenient  state ;  that 
the  question  is  not  a  dry  question  upon  the  fact,  whether  a  secun^  wss 
taken,  but  it  depends  upon  the  circumstances  of  eacli  case,  whether  the 
court  is  to  infer  that  the  lien  was  intended  to  be  reserved,  or  that  credit  was 
given,  and  exclusively  given,  to  the  person  from  whom  tfae  other  secarity 
was  taken.  Mackreth  v.  Symmons,  ubi  supra.  Perhaps  the  best  general  role 
is  that  suggested  by  the  Master  of  the  Rolls,  in  Nairn  v.  Prowse,  vis.  that  if 
by  allowing  an  equitable  lien,  the  party  will  have  a  double  security,  that 
the  circumstances  afford  evidence  of  an  intention  that  the  money  on  the 
personal  security  should  not  form  a  lien  on  the  estate. 

In  Mackreth  v.  %iitmoas,the  plaintiff  had  a  Uen  as  vendor,  the  defendsot 
was  a  subsequent  mortgagee,  to  whom  an  actual  conveyance  liad  been  made 
by  the  assignees  of  the  vendee :  the  defendant  foreclosed,  but  without  osk- 
iog  the  plaintiff  a  party  to  his  bill.  It  proved,  that  the  legal  estate  was  oat- 
standing  in  a  third  person,  so  that  all  the  incumbrances  were  editable.  I»rd 
Eldon,  after  noticing  that  fact,  observed,  that  between  equities,  the  rule, 
Qui  prior,  &c.  applied,  and  gave  judgment  for  the  plaintiff. 

If  the  vendee  die,  leaving  a  personal  estate  insuffiipient  to  pay  aB  bis 
debts  and  legacies,  the  better  opmion  seems  to  be,  that  a  court  of  equity  will 
arrange  the  assets  so  as  to  confine  the  vendor  to  his  equitable  lien,  or  permit 
others  to  stand  in  his  place,  according  to  the  rule,  antea,  p.  890,  of  this 
edition,  n.  ^).  But  Mr.  Sugden  tliinks  the  contrary  in  his  vend.  Ss  Pof* 
p.  467, 5th  edition. 
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SECTION  III. 

OV    »OUCITOIl's    LIBN,   AND    HORTOAOEt    BBTWESN   ATTOKNCY   AND 

CLIBNT. 

THIS  sectiott  naturally  divides  itself  into  two  parts,  the  ftrtt  as  to  so- 
licitor's lieoi  and  the  second  as  to  mortgages  talcen  by  an  attorney  from 
liU  client. 

Flirtty    An  attorney  has  a  lien  for  his  general  balance  on  all  the  papers  of   Extent  ttf  soU" 
hb  client  which  come  to  his  hands  in  the  course  of  his  professional  employ-  eitar't  Uen  on 
ment.    Where  therefore  C.  gave  his  attorney  a  specific  sinn  for  the  purpose  naperM  and  mo^ 
of  satisfying  a  debt,  for  which  an  execntion  had  issued  aeainst  his  goods,  at  «ey  reeewed, 
the  suit  of  B.  and  the  attorney  paid  the  money  to  B.  who,  thereupon,  de- 
livered to  hhB  a  lease  wliich  had  l>een  deposited  1^  C.  with  B.  as  a  security 
for  the  debt,  it  was  held,  tluit  the  attorney  bad  a  lien  on  it  for  his  general 
balance  dne  from  C ;  aifd  that  such  lien  was  not  extingnished  by  his  having 
taken  acceptances  from  C.  for  the  amooqt  of  tiiat  balance  before  the  lease 
came  to  his  hands.    Stevenson .  v.  Blakeloeky  1  Man.  A  S.  535.    So,  though 
papers  do  not  come  into  the  haiids  of  an  attorney  or  solicitor  in  the  particular 
catue  in  wMch  he  makes  the  demand  of  costs  he  will  have  a  lien.  This,  it  is 
•aid,  depends  on  practice ;  which  is,  that  tlie  attorney  should  have  the  lien  ; 
and  timt  being  once  established,  he  trusts  to  it,  and  on  the  faith  of  it  makes 
larger  advances  for  bis  client  in  other  canses.  NesHt,  Ex  parte^  t  Sch.  &  Lef. 
ff 9.    A  solicitor  has  a  lien  on  costs  ordered  to  be  paid  to  his  client  upon  a 
petitloB  in  bankruptcy,  although  there  be  no  fund  in  court ;  nor  can  the 
cKent  release  the  benefit  of  the  order  to  the  prejudice  of  the  solicitor.  Bfy- 
mnly  Ex  parte,   t  Rose,  957.    In  like  manner  an  attorney  will  have  a  Hen  on 

qaarterly  payments  of  an  annuity  coming  into  his  hands.  Skinner  v.  Sweety  » 

3  Madd.  t44.  And  It  seems  the  attorney  may  obtain  an  order  to  prevent  hie 
client  from  receiving  money  recovered  in  a  suit,  in  which  he  has  been  em- 
ployed for  him,  nntirhis  bill  be  paid.  WUkins  v.  Carmichael,  Doug.  104.  4th 
ed.  et  vide  Rex  v.  Bwry^  ib.  194,  n.  (96).  But,  whether  a  solicitor's  Uen  for 
Ms  costs  on  a  fond  in  court  is  general,  or  is  confined  to  the  costs  of  the  par- 
ticular suit,  was  made  a  question  in  4VorraU  v.  Joknson,  2  Jac.  6c  Walk.  214^ 
An  attorney,  havinc  a  Uen  on  the  papers  of  A.  and  B.  jointly,  the  court  will 
■ot,  if  tlie  lien  be  discharged,  try  the  rights  of  tlie  parties,  by  saying  which 
slmll  be  given  up,  or  to  whom.  Duncan  v.  BiehvMndf  TTannt  291.  5.  C. 
1  J.  B.  Moore,  90. 

A  question  was  made  in  Oecrfe  v.  George ^  whether  an  attorney's  lienf^^fH  Same, 
extend  to  the  original  will  of  his  client.  Without  deciding  the  question^' Hie 
wlU  was  ordered  to  be  produced  before  the  examiner  for  the  hearing  of  the 
caase,  so  as  not  to  preindlce  the  solicitor's  lien  if  he  had  any,  18  Ves.  ^4.  If 
a  teaaat  for  Ufe'glve  deeds  into  an  attorney's  hands,  the  attorney  will  have 
no  lien  on  them  for  his  costs  against  the  remainder^man,  for  that  would  be  to 
enable  a  tenant  for  life  to  charge  the  remainder-man.  Sesbit,  Ex  parte', 
SSch.  St  Lef.  f79.  But  where  a  moitgagee  havine  possession  of  the  mort- 
gagoi^s  title-deeds  lodged  them  with  an  attorney,  it  was  held,  that  the  at- 
torney had  a  lien  on  mem  for  business  done  fbr  the  mortgagee.  Sckoole 
v.  S<{tt,  1  ib.  ITS*  So  where  deeds  were  deposited  with  a  solicitor  for  a 
pvticular  purpose,  and  after  that  had  failed  they  were 'permitted  to  remain 
with  him,  it  was  held  that  they  were  subject  to  his.  general  lien.    Pemberton, 

Est  parte,  18  Ves*  «8^.    And  in  StirUngf  Ex  parte,  16  Ves.  258,  it  was  held  i 

generally,  that  an  attorney's  Uen  on  papers  in  his  possession  is  not  limited 
to  the  occasion  on  which  they  were  deUvered,  withont  special  agreement ;  \ 

et  vide  Steele,  Ex  parte,  16  Ves.  164. 

Where  the  town  agents  of  a  country  solicitor  (since  a  bankrupt)  had  re-  jigenVs  Uen, 
ceived  papers  from  him,  belonging  to-  his  client,  for  the  purposes  of  the 
cHenf  8  business,  they  were  held  to  have  a  lien  on  them  as  against  the  client,, 
for  the  amount  of  money  due  from  him  to  the  solicitor,  and  from  the  soli- 
citor to  them,  on  account  of  business  done  in  the  cause.  And  where  the 
client  had,  after  the  solicitor's  bankruptcy,  paid  the  agent  money  to  obtain 
such  papers,  although  an  action  had  been  previously  brought  against  him 
by  the  assignees  for  the  recovery  of  It,  the  court  of  Exchequer  granted 
and  continued  an  injunction  against  tlie  action,  on  the  ground  of  the  agent's 

Ken.    Bray  v.  Hine,  6  Pri.  SOS.  j 

Where  a  solicitor  who  has  papers  in  his  hands  relating  to  a  bankrupt's  Bankruptef.  ^ 

estate,  upon  wbieb^be  didoift  a  Uen  for  his  MU  of  cost0|  comes  in  under  the 
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i9  actf  and 
deuth. 


Representa- 
tioeM. 


Attorney  may 
take  mortgage 
from  cUenty 
though  for 
€oets,  but 
he  vnU  be  nor' 
rowly  watched^ 
and   must  pro* 
duce  vouchers. 


cominiision,  and  proved  his  debt,  such  proof  it  egaivakitt  to  pajmiMit,  aad 
he  must  deliver  np  tile  papers  to  the  assigneea.  Momknf^  Ex  paUy  1  Back. 
B.  C.  $54. 

At  law  the  party  cannot  change  his  attorney  without  a  Judge's  order,  aad. 
then  the  court  provides,  that  the  papers  shall  not  be  taken  out  of  his  hands 
without  doing  that  justice  which  his  lien  gives  him.    But  in  equity  a  party 
may  discharge  his  solicitor,  and  though  he  has'  a  lien  for  his  costs  open  pa- 
pers iM  his  possession,  yet  he  cannot  (except  by  retaining  them)  praveat 
tlie  progress  of  the  cause  until  he  is  paid,  Twort  y.  JhtyreUj  13  Yes.  195, 
0*Dea  V,  (yDea,  1  Sch.  &  Lef.'3l5 ;  nor  can  he  prevent  his  client  discoa- 
tinuing  the  action,  subject  to  the  costs  incurred.    Merryufether  v.  MeOithy 
IS  Vcs.  162.    Until  the  attorney's  lien  has  been  discharged  the  owner  of 
the  deeds  will  be  entitled  to  inspect  them.    Hornby,  ExpartCy  1  Buck.  554. 
This  case  seems  an  authority  for  a  general  inspection :  but  in  JRosi  w.Lagkr 
/oa,  iVes.  &  Bea.  349,  it  was  held,  that  though  a  discarded  solicitor  was 
bound  to  produce  the  papers  of  his  client  for  him,  or  in  case  of  his  bank* 
ruptcy,  for  his  assignees  in  the  cause  for  the  purposes  for  which  he  received 
them,  vet  iie  was  not  bound  without  payment  to  deliver  them  up,  or  pro- 
duce them  ni  any  other  butiness.    In  a  later  case  however  it  was  decided, 
that  a  solicitor  r^yWtn^  to  proceed  further  in  a  cause,  mnst  allow  the  new 
solicitor  to  lee  the  papers  detained  in  his  possession,  nntil  his  bill  be  Ki- 
lled, at  all  reasonable  times,  and  must  himself  attend  with  them  before 
the  Master,  or  suffer  the  new  solicitor  to  have  them  for  that  purpose;  and 
that  he  could  not  by  virtue  of  his  lien  prevent  the  king's  subject  from  ob* 
taining  justice,  CommereU  v.  Poyniouy  l  Swanst.  1 ;  et  vide  CntupsU  v. 
Byron,  14  Ves.  S71,  where  it  was  held,  that  a  solicitor  having  declined  to 
act  for  his  client,  has  no  lien  for  his  costs  on  a  fund  in  court,  and  tbataa 
attorney  quitting  his  client  cannot  bring  an  action  for  his  bill.    In  UjAriigt, 
Ex  parte,  an  order  was  granted  (without  a  cause  in  court  depending)  opoa 
the  general  jurisdiction  over  a  solicitor,  that  he  should  deliver  his  bill  for 
the  purpose  of  obtaining  from  him  title  deeds  deposited  with  him  for  sof- 
fering  recoveries.    6  Yes.  495.    Where  a  plaintiff  had,  by  a  new  attorney 
entered^  satisfaction  on  the  record  of  a  judgment,  it  was  held,  that  the 
defendant  was  entitled  to  be  discharged,  although  the  costs  of  the  plaiatiff'i 
altornev  had  not  been  satisfied.    An  attorney  has  no  lien  on  the  penoa  of 
the  defendant,    ilforr  v.  Smith,  4  Barn.  St  Aid.  466 ;  et  vide  MtnHn  f. 
FroMcis,  2  ib.  402.    The  court  will  not  order  the  representatives  of  a  de- 
ceased solicitor  to  deliver  the  papers  in  a  cause  to  another  solicitor,  nnley 
the  client  will  pay  what  is  due  to  the  representative^.    But  it  seems  tbe 
court  will  inteifere  againsta  solicitor's  representatives  in  the  samemaaaer 
^|.against  the  solicitor  himself.    R£4fem  v.  Sowerby,  1  J.  WUs.  96.   A  C. 
1  Swanst.  84.    Fenwick  v.  Reed,  antea,  379,  n.  (6), 

Second.  An  attorney  may  contract  with  his  client,  provided  no  advai^ 
tage  be  taken  of  the  confidential  relation  between  them.  Cmte  v.  AUm, 
S  Dow.  289.  Therefore,  where  a  solicitor  advanced  nooney  to  his  client  to 
carry  on  his  suit  and  to  maintain  him  in  the  interim,  and  took^  a  mortnge 
for  securing  the  payment  of  the  costs  and  money  advanced.  Lord  van 
did  not  say  the  security  was  void,  but  merely  that  it  was  of  a  natare  which 
courts  of  justice  viewed  with  great  jealousy.  If  securities  for  past  and 
future  costs  were  regardlessly  allowed,  there  certainly  would  be  a  wide 
opening  for  careless  inattention  in  the  expences.  But  a  mortgage  from  a 
client  to  his  attorney  will  not  prevent  the  client  from  having  the  attorney's 
bill  taxed.  Newman  v.  Pi^Jiif,  4  Bro.  C.  C.  360.  In  Ltngataffe  v.  FemM* 
the  mortgagee  was  the  attorney  of  the  mortgagor,  and  the  conduct  of  the 
attorney  was  considered  not  altogether  free  mm  blame  in  other  circnm- 
stances,  vet  no  objection  was  taken  to  the  mortgage  on  account  of  the  re- 
lation of  attorney  and  client.  10  Yes.  405.  S,  C.  antea,  297,  of  this  edi- 
tion, M  notis.  Beneficial  contracts  and  conveyances  obtained  by  an  attorney 
from  his  client  during  their  relation  as  such,  and  connected  with  the  sabK 
ject  of  the  suit,  have  also  been  decreed  to  stand  as  a  security  for  what  was 
actually  due.  Wood  v.  Downes,  18  Yes.  120.  But  though  Contracts  be* 
tween  attorney  and  client  are  supported,  yet  the  court  will  aoaionsly  scra- 
tinize  all  dealings  between  them,  and  protect  this  client  from  his  own  acts, 
doue  under  tbe  influence  or  ascendancy  which  the  attorney  in  that  character 
may  have  acquired  over.  him.  Bellew  v.  RusseU,  1  Ball  &  Bea.  105.  Ib 
mortgage  transactions  this  rule  is  rigidly  enforced.  Thus,  where  an  attorney 
and  agent  advanced  money  to  his  client  and  principal  in  various  sums,  ana 
at  different  periods,  from  1773  to  1778,  taking  securities  and  getting  ac- 
counts settled,  and  the  transactions  were  not  impeached  till  1783,  the  Hoine 
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of  Lords  (ooQfinniog  a  decree  of  the  court  below)  ordered  the  settled 
accounts  to  be  opened,  and  the  whole  transaction  sifted ;  and  that  tlte  ' 
secarities  should  not  be  admitted  as  eTidence  of  the  demands,  but  that  the 
attorney  should  only  be  allowed  in  account  the  money  actually  advanced 
and  proved  to  be  so  by  other  evidence  than  by  the  securities  and  settle- 
ment  of  accounts.  Bnt,  as  in  the  cas6  of  accounts  in  some  sense  settled, 
and  a  considerable  period  elapsing  before  they  were  impeached,  vouchers 
might  have  been  delivered  up  or  lost,  the  oath  of  the  party  was  to  be  ad- 
mitted as  evidence  of  the  existence  and  import  of  such  vouchers.  Morgan 
V.  LewU,  4  Dow.  29.  In  the  court  below  it  was  in  this  case  also  held,  that 
where  an  attorney  procures  money  on  mortgage  for  his  client  from  other 
clients,  and  gives  up  to  the  client  mortgagor  a  bond,  obtained  from  that 
client  in  respect  of  separate  transactions  between  themselves,  as  part 
consideration  of  the  mortgage,  a  separate  account  shall  be  taken  of  the 
mortgage  transaction,  and  that  the  account  shall  be  confined  to  the  money 
actually  advanced  by  the  clients,  the  mortgagees,  and  the  mortgage  secu- 
rity cut  down  as  to  the  other  lUlesed  parts  of  the  consideration ;  and  fur- 
ther, that  the  attorney  shall  not  oe  ulowed  to  take  timber  felled  on  the  > 
mortgaged  estates  in  execution  for  his  private  debt,  for  that  the  timber  is 
part  of  the  security  of  tlie  mortgagees,  and  the  produce  goes  in  discbarge 
of  the  mortgage  account.  LewU  v.  Morgan^  3  Amtr.  769.  5  Price,  4t« 
4  Dow.  29. 

In  Piddock  v.  Br^umy  S  P.  Wms.  t88,  Iiord  Talbot  laid  down  this  rule,  Aiinmey  pui  to 
that  npon  producing  a  bond  or  mori^ge  it  is  T^imA  facie  good  evidence  of  yroof  ^  paiif' 
a  debt ;  but  wherever  there  are  manifest  signs  of  fraud  in  the  obligee,  &c.  «aeai  rf  mon^ 
in  sach  case  he  ought  to  be  put  to  proof  of  actual  payment ;  and  though  ^^* 
be  may  happen  thereby  to  lose  some  part  of  the  money  really  due  to  him  ' 
for  want  of  bein^  able  to  mdie  sufficient  proof,  it  is  but  a  just  punishment 
for  the  fraud,  of  which  he  appears  to  be  giiilty,  and  will  be  a  proper  dis- 
couragement to  others  f^m  committing  the  like.    This  was  relied  on  by 
liord  Tfaurlow,  m  Vmgkan  v.  UMfd^  5  Ves.  48,  cited.    But  the  great  mle, 
said  LordEldon,  in  a  subsequent  case  was,  that  he  who  bargains  in  matter 
of  advantage  with  a  person  placing  confidence  in  him,  is  bound  to  shew 
that  a  reasonable  use  has  been  made  of  that  confidence ;  a  rule,  applying 
to  trustees,  attomies,  or  any  one  else.    Gtiam  v.  «/«y«s,  6  Ves.  278. 

Where  in  mortgage  accounts  the  mortgagee  had  charged  commission  for  Commu^Afu 
receiving  the  produce  of  a  West  India  ptaintation  mortgaged,  wiien  in  fact 
he  resided  in  England,  Lord  Rosslyn  said,  the  act  of  the  assembly  of  Ja- 
maica would  be  waste  paper,  if  tlie  defendant  could  succeed,  merely  1^ 
railing  himself  not  a  mortgagee  but  an  attorney^  to  entitle  himself  to  all 
these  charges  for  commission:  it  was  unconscious,  and  not  allowable* 
Chambers  v.  Goldwin,  5  Ves.  838. 

In  a  Scotch  cause,  the  principle  of  which  may  be  easily  transferred  to  the  AUomey  neg' 
courts  in  England,  a  law  agent  employed  in  his  client's  business,  lent  his  Ugently  lending 
money  on  a  security,  which  eventually  failed,  through  the  negligence  of  the  client'e  money 
agent.    It  was  held  in  the  Englbh  House  of  Lords,  that  the  agent  was  on  dtfectiee  m- 
personally  responsible  for  the  loss,  notwithstanding  a  lapse  of  twenty-five  earthy,  r^spea- 
years  acquiescence,  and  a  settlement  of  his  account,  and  a  discharge  by   eible* 
the  client's  representative,  he  continuing  to  act  for  his  client,  and  it  ap- 
pearing that  be  had  concealed  from  him  the  real  state  of  the  transaction, 
and  hM  not  communicated  the  insolvent  situation  of  the  parties  with  whom 
he  had  dealt  on  his  client's  behalf.    McDonald  v.  McDonald,  1  Blij^h.  Sid. 

Where  an  attorney,  having  a  deed  of  settlement  in  liis  possession  for  a   Attorney  holde 
particular  purpose,  delivered  it  over  to  a  mortgagee,  after  having  said  in   deeds  as  well 
his  answer  that  he  was  ready  to  produce  it  as  the  court  should  direct,  he  for  mortgagor 
war  held  not  guilty  of  a  breach  of  trust;  since  he  was  equally  a  trustee   oMwurigagee. 
for  the  mortgagee  as  for  the  mortgagor,  who  was  only  tenant  in  special  tail, 
and  no  fine  had  been  levied,  or  recovery  suffered.    A  bill  of  discovery 
brought  by  the  heir  in  tail  was  therefore  dismissed.    Siddon  y%  CAorneUs, 
Bunb.  S98. 

As  to  the  client*s  bounty  to  his  attorney,  it  was  laid  down,  in  fVrigkt  v.    CUeni'tgifi  to 
Proud,  that,  independent  of  fraud,  an  attorney  shall  not  take  a  gift  from   attorney. 
his  client  while  tne  relation  subsists.    15  Ves.  138 ;  et  vide  S.  L.  Hatch  v. 
HaUh^  9  ib.  296 ;  and  generally,  Aubrey  v.  PopJktn,  1  Dick.  403.    BeUew  v. 
RusseUf  1  Ball  ^ic  Bea.  104.    Antea,  134,  of  tliis  edition,  in  notis. .  IVoody. 
Downes,  18  Ves.  1^0.  and  RTontesquieu.  v.  Sandys,  ib.  30S. 
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SECTION  Iv- 


or IMBTGA^Bt  OP  PU9UC  STOCK. 


Mortgages  •/ 
stock. 


Loan  rf  stock 
viewed  as  sale.^ 


'  Mortgagee  sell" 
ing  nmsi  ac- 
eount  for 
plus. 


Damages  eaU 

caiated  at 
price  of  stock 
on  day  U  should 
be  replaced, 
not  on  day  qf 
iruU, 


PUBLIC  stocks  or  Amds  are  perpetual*  amratties,  sabject  to  redemptuii. 
They  are  a  mere  right ;  and  the  circaimtance  that  govemineBt  is  the  debtor 
makes  no  difference.  They  constitute  a  mere  demand  of  divideiMls  as  they 
become  dae,  haTin||  no  resenibfeince  to  a  chattel  moveable  or  coined  money, 
capable  of  possession  and  manual  apprehenaioii.  fVUdrnmi  t.  Wiktnm, 
9  Yes.  174.  A  very  nntechnical  eapression  is  commoBly  used  with  regard 
to  stock,  for  Uterally  tliere  is  no  snch  thing  as  one  handred  ponnds  sto^; 
nevertheless,  as  in  common  parlance,  people,  speaking  of  stock,  win  so 
express  tliemselves,  (he  court  will  apply  it.  Kirbyw,  Pottery  4Ve8.751. 
The  lawftilness  of  a  loan  of  stock  was  established,  by  Sanders  t.  Kadukf 
8T.  R.  162. 

A  conditional  tran^r  of  stock,  by  way  of  loan,  Is  viewed  in  equity  as  aa 
absolate  sale,  on  account  of  the  risk  to  which  such  transactions  are  subject. 
Thus,  in  Denaison,  Ex  parte,  SVes.  559,  a  sum  of  50001.  3  per  cent,  reduced 
annnities,  was  transferred  as  a  security  for  a  floating  buance,  and  onder 
an  agreement  to  continue  it,  transferred  and  re-transferred  by  the  creditor 
by  way  of  loan  :  but  it  was  held  to  be  a  sale ;  3  Ves.  553,  et  vide  antes, 
p.  96C,  of  this  edition,  as  to  the  means  whereby  a  mortgagee  of  stock  any 
obtain  payment  of  his  money.  The  decision  in  J>eHnison,  Ex  parte,  any  be 
evaded  by  a  transfer  of  the  stock  to  trustees  on  special  trusts,  and  sucb, 
it  Is  conceived,  is  the  proper  mode  of  mortgaging  an  Immecliate  interest 
in  this  species  of  property.    See  the  Appendix,  No.  XXXVI. 

If  a  mortgagee  of  stock  takes  advantage  of  the  decisions  in  Denmson,  Ex 
parte,nud  I^ckwood  y.Ewer,  antea,  963,  of  this  edition,  text,  be  will  be  decreed 
to  account  for  the  surplus  produced  by  the  sale,  after  deducting  hisprioeiinl, 
interest,  and  costs.  Harrison  v.  Hart,  Com.  393.  This  case  afi'ords  astrikinc 
illustration  of  the  extent  of  the  South  Sea  bubble.  It  appears  that  fO,0O0L 
South  Sea  stock  was  transferred  as  a  security  for  70,0001.  money  and  interest, 
and  tfiat  the  20,0001.  stock  actnaily  produced  the  sum  of  86,2911. 17s.  8id. 
sterling.  By  the  deposition  of  one  witness,  the  defendant  agreed  to  sell  hiia 
lOOOl.  South  Sea  stock  at  1000.  per  cent,  premium  .—That  the  roor^ee 
selling  stock,  most  account  for  the  surplus  after  payment  of  the  debt  sad 
oosts,  appears  iiirther  established  by  the  following  case  of  Thomas  v.  PwidkS' 
bury,  Sel.  Ca.  Ch.  51 ;  though  certainly  there  arises  an  obvious  inconsisteDcy 
in  saying  that  every  mortgage  of  stock  is  an  absolute  sale,  and  then  addis^ 
that  the  mortgagee  is  accountable  as  on  a  redemption.  On  this  however  it 
must  be  recollected  that  i>emitsott,  Ex  parte,  is  the  latest  and  ruling  decision. 
In  the  case  alluded  to,  A.  was  possessed  of  long  Exchex|ner  annuities  for 
99  years,  which  were  settled  on  the  husband  Air  life,  with  remaunder  to  tbs 
wife  for  life,  with  remainder  for  younger  children's  portions,  and  the  bos- 
band  obtained  liberty,  by  decree  of  the  court  of  Chancery,  to  borrow  iOOL 
upon  the  security  of  these  annuities,  which  was  done,  and  the  secnritv 
placed  in  B.,  the  lender's  hands.  B.  subscribed  the  annuities  into  the  Sooti 
Sea  stock,  in  1720.  A.  brought  his  bill  for  reconveyance  ;  and  it  was  beld, 
that  B.  had  his  security  for  a  particular  purpose  only,  and  had  no  antbority 
to  subscribe  ;  so  he  was  decreed  to  account  for*  the  profits,  and  to  coavey, 
on  payment  of  principal,  interest  and  costs.    Sel.  Ca.  Ch.  51. 

On  the  subject  of  stock  the  following  cases  remain  to  be  noticed.  In 
Forrest  yr,  Elwes,  4  Ves.  492,  the  defendant  sold  out  80001.  old  South  Sea 
annuities,  and  took  a  bond  irom  Forrest  to  replace  the  stock  at  the  end  of 
«ix  months,  and  for  payment  of  legal  interest  on  71701.  (the  prodace  of 
the  sale)  in  the  mean  time.  F.  made  default  in  rei>lacing  the  stodc ;  aod  tbe 
matter  coming  on  in  Chancery,  when  the  value  of  the  stock  was  very  mndi 
depreciated,  tiie  Master  of  the  Rolls  allowed  tbe  claimants  under  Elwei  to 
recover  the  money  for  which  the  stock  was  sold,  with  interest  in  the  mesa 
time  at  51.  per  cent.  This  case  may  be  considered  as  decided  on  the  par« 
ticular  circumstances  of  hardship  attendant  on  the  great  depreciation  of  tbe 
value  of  the  pledge,  and  cannot  be  advanced  as  an  authority  for  a  geoeisl 
rule,  that  under  a  similar  proviso,  the  court  of  Chancery  will  decree  a  re- 
demption  on  payment  of  the  money  instead  of  a  transfer  of  the  stock,  ia 
order  tasave  the  lender  from  a  lots.  In  the  same  case,  his  Honor  observed. 
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ibat  if  an  action  had  been  brought  recently  upon  the  breach  of  the  agree- 
ment, and  the  fttock  had  risen,  the  jary  wonld,  by  way  of  damages,  have 
gif en  the  rise,  and  would  not  have  confined  it.  Accordingly,  in  a  subse- 
quent case  upon  a  writ  of  enquiry  to  assess  damages  on  a  bond,  the  only 
question  was,  whether  the  damages  should  be  calculated  at  the  price  of  the 
stock  on  the  day  when  it  was  to  be  replaced,  or  at  the  price  of  the  stock  on 
the  day  of  the  trial,  the  value  of  the  stock  having  risen  in  the  mean  time  ? 
It  was  decided,  that  the  plaintiff  was  entitled  to  recover  the  larger  sum, 
being  that  which  could  alone  indemnify  him  at  the  tinfe  the  action  was 
brought.  Shepherd  v.  JoAmok,  2 East,  ill.  So  in  M^ Arthur  v.  Set^fhrth. 
%  Taunt.  257,  it  was  held,  that  on  a  failure  to  replace  stock,  the  measure  of 
damages  is  the  price  at  the  day  when  it  ought  to  have  been  replaced,  or 
the  price  at  the  day  of  the  trial,  at  the  option  ^  the  flaint^y  but  not  as  it  i 

should  seem  at  the  highest  price  on  any  intennediate  day.  In  this  case,  the 
plaintiff  gave  aboud,  conditioned  to  replace  5  per  cent,  stock  on  a  given  day; 
after  that  day,  government  gave  the  holders  of  stock  agreed  to.be  replaced, 
an  option  to  be  paid  off  at  par,  or  to  commute  their  stock  for  3  per  cents. 
The  plaintiff  expressed  to  the  defendant  a  wish  to  have  tlie  stock  replaced, 
that  be  might  be  paid  at  par,  but  no  wish  to  take  3  per  cent,  stock.  On 
which  it  was  held,  that  he  was  not  entitled  to  recover  the  price  of  so  much 
S  per  cent,  stock  as  he  might  have  obtained  in  exchange  for  the  5  per  cents^ 
Hence  it  is  in  the  power  of  the  lender,  after  a  default  once  made,  to  take 
advantage,  by  hastening  or  delaying  his  suit,  of  the  rise  in  the  market, 
without  any  risk  in  case  the  market  falls.  This  inequality  was  fn  one  case 
urged  against  assessing  the  damages  at  tlie  value  of  the  stock  at  the  time  of 
the  action  brought ;  but  Grose,  J.  observed,  that  it  was  no  answer  to  say 
that  the. defendant  might  be  prejudiced  by  Uie  plaintiff's  delaying  to  bring 
bis  action ;  for  it  was  his  own  fault  that  be  did  not  perform  his  engagement 
at  the  time ;  or  he  might  replace  it  at  any  time  afterwards,  so  as  to  avail 
himself  of  a  rising  market.    Shepherd  v.  Johnsotiy  2  East,  f  13. 

If  a  mortgage  be  made  upon  a  loan  of  stock,  to  secure  a  re-transfer,  and '  Effect  of  bar' 
the  mor^agdr  becomes  bankrupt,  the  mortgagee  will  be  entitled  to  prove  for  rower's  bank- 
such  dividends  as  became  due  before  the  .bankruptcy,  and  for  the  stock  ruptey* 
according  to  its  value  at  tlie  date  of  the  commission.    Day,  Ex  parte^ 
TVes.  301.    And  where  stock  was  secured  by  bond  and  the  collateral 
security  of  real  estate  to  be  replaced  at  Uie  end  of  three  years,  and  in  the 
mean  time  the  dividends  to  be  paid  as  they  accrned  due,  and  the  dividends 
were  not  regularly  paid,  and  before  the  expiration  of  the  three  years  the 
obligor  became  bankrupt,  it  was  held  that  the  obligee  was  entitled  to  have 
the  proceeds  of  the  sale  of  the  real  estate  immediately  laid  out  in  the  pur- 
chase of  stock,  without  waiting  the  expiration  of  the  three  years.    Fishery 
Ex  parte,  1  Buck.  C.  B.  188.  S,  C.  3Madd.  159. 

A  loan  made  for  the  purpose  of  enabling  a  party  to  pay  or  compound  Loan  connected  . 
differences  upon  illegal  stock -jobbing  transactions,  is  in  itself  illegal ;  and  with  stock- 
all  securities  given  for  repayment  of  the  money  are  void,  even  though  the  jobbing^  illegal* 
lender  were  no  party  to  the  transaction.  And  where  one  of  two  partners 
bad  sustained  losses  by  stock-jobbing  speculations,  and  his  otlier  partner 
had  joined  with  him  in  a  bond  to  secure  a  loan  made  by^a  third  person  for 
the  purpose  of  meeting  sudi  losses,  it  was  held,  that  it  not  being  a  debt  to 
which  the  partnership  was  liable,  the  loan  being  illegal,  and  the  security 
void,  it  was  not  competent  for  one  partner,  after  an  act  of  bankruptcy 
by  the  other,  to  dispose  of  tlie  partnership  property  in  discharging  such  a 
security,  and  the  assignees  were  entitled  to  recover  back  money  -so  had 
and  received.  Canaan  v.  Bryce,  3 Bam.  Sc  Aid.  179.  And  Bee-Aubert  v. 
Maze,  2  Bos.  &  P.  371,  over-ruling  the  distinction  taken  between  malum 
prohibUum  and  tnalum  in  m,  in  the  cases  of  Faikney  v.  Reyrunts,  4  Burr. 
2069 ;  and  Pelrie  v.  Hannay,  3  T.  R.  418.  S.  C.  6  ib.  407.  cited,  et  vide 
Lflagton  V.  Hughesy  1  Mau.  &  S.  59-1.      ,         *    . 

Where  a  person  obtained  an  equitable  interest  in  a  sum  of  money  on  mort-  Stock  liable  to 
gage  by  virtue  of  covenants  in  a  marriage  settlement,  and  such  money  i^as  same  trusts  as 
afterwards  converted  into  exchequer  bills,  and  finally  invested  with  other  purchase  mo* 
monies  in  the  funds ;  it  was  held,  that  the  cestui  que  trust  was  entitled  to  so  ney, 
much  of  tlie  stock  as  was  proved  to  have  been  purchased  witli  the  mortgage 
money,  and  was  not  to  be  ptjstponed  to  a  subsequent  assignee  of  the  whole 
stock,  merely  because  he  acted  as  tlie  attt>rney  of  his  trustee  in  the  transfer 
and  investments.    Liebman  v.  Hareourl,  2  Mcriv.  513. 

An  asent  or  attorney,  having  power  to  sell,  assign,  and  transfer  stock  in  pQ^^gf.  qf  n^. 
tlie  public  funds,  cannot  transfer  it  under  the  power  by  way  of  mortgage.  Forney. 
If  be  docs^  the  moitgagco^  having  notice  of  the  power,  will  be  decreed 
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to  re-transfer  it,  to  repay  the  dividends  he  may  have  receiTCid,  and  to  pay 

the  costs  of  suit.    But  it  woald  be  otherwise  if  the  mortgagee  had  do  bo* 

tice  of  the  power,  and  this,  it  seems,  it  would  be  Tery  easy  for  the  tgest 

or  attorney  to  prevent,  by  first  selling  the  stock  into  another  name,  and 

'  then  baying  it  batk  in  his  own.    Debouchoui  v.  Goldsmidf  5  Ves.  {11. 

Loans  con^  In  addition  to  the  observations  made  antea,  895^  of  this  edition,  in  mofir, 

necied  with         as  to  usary  connected  with  loans  of  stock,  it  may  be  here  fiirther  remarked, 

sioek  certain,       that  where  the  exact  value  of  the  stock  to  be  sold  or  replaced  has  been  pre> 

not  contingent^    vionsly  estimated  by  the  parties,  so  that  all  is  certain  and  nothing  contin- 

ironsaetion         gent,  the  transaction  -will  be  nsnrioas  if  more  than  5  per  cent,  be  taken. 

usurious  if  l*hus  in  ejectment  to  recover  possession  of  mortgaged  premiaes,  it  appeared 

tnore  than  5         that  the  mortgage  was  made  upon  a  selling  of  stock.    The  mortgagor  had 

per  cent,  taken,   applied  for  money  to  the  mortgagee,  who  told  him  that  all  his  money  was 

in  the  funds,  and  that  to  sell  out  stock  at  that  time  would  be  a  considerable 
loss  to  him,  stock  then  standing  at  73;  but  that  if  he  would  take  it  at  75,  he 
should  have  the  snm  he  wanted.  The  mortgagor  consented  to  this,  and 
received  15001.  in  stock  valued  at  75  ;  ibis  he  sold  the  same  day,  wheo  the 
current  price  of  stock  was  79i  by  which  he  lost  between  50  and  601.  Upon 
proof  <^  tliese  facts,  Lord  Kenyon  held  the  transaction  usurious,  and  non- 
suited the  plaintiff.  Doe  v.  Barnard,  1  Esp.  N«  P.  C 11.  So  in  BoUtn  t. 
Jackson^  11  East,  612,  the  plaintiff  had  made  advances  to  the  defendants, 
and  credited  them  with  S5,000L  at  a  time  when  the  3  per  cents,  were  at  50; 
in  consideration  of  which,  in  October  following,  when  the  S  per  cents,  were 
at  51i,  he  undertook  to  purchase  the  snm  of  50,0001.  in  their  names,  and  to 
account  for  the  dividends  thereon  from  Midsummer-day  then  last,— it  wss 
allowed  on  all  hands  that  this  was  usury. 

So,  it  seems,  what  are  called  continuation  contracts  are  usurious.  Smedkf 
T.  RoberU,  2  Campb.  607,  et  vide  Com.  Usu.  c.  S.  sec.  9.  That  dividends 
oji  stock  are  not  apportionaUe  like  the  interest  on  a  mortgage,  see  Jteik* 
Uigh  V.  Master,  3  Bro.  C.  C.  100.  The  King  v.  Chwrchwardens  rf  Si.  Jsto, 
6  East,  184.  ei  antea,  943,  of  this  edition,  text 


SECTION  V. 


OF  COPYHOLD  MORTOAOES. 


Ancient  mode  FOR  the  general  economy  of  a  morteage  of  copyholds,  see  antea,  43S,  of 

of  mortgaging*  ^»tion,  in  notis.    The  ancient  mode  of  mortgaging  a  copyhold  estate  was 

e  0  "6     ^.g , — rpj^g  mortgagor  surrendered  into  the  hands  of  two  customary  tenants 

the  copyhold  premises  to  the  use  of  the  mortgagee,  upon  condition  to  be  void, 

if  the  money  were  paid  on  a  day  specified.    To  avoid  the  fine  to  the  lord, 

this  surrender  was  not  presented  at  the  next  court,  butafter  tliat  court  was 

over  a  new  surrender  was  made  into  the  hands  of  two  other  costomarr 

tenants,  ut  supra,  and  so  from  time  to  time,  as  often  as  any  court  shooM 

beholden;  but  such  non-presentment  was  at  law  a  forfeiture;  and  Lord 

Keeper  North,  in  an  anonymous  case  in  Skin.  142,  pi.  l3,  refused  speemc 

performance  of  such  a  contract,  which  caused  this  troublesome  mode  of 

mortgaging  to  fall  into  disuse.  ^ 

Modem  mode,        At  the  presept  day  mortgages  of  copyhold  estates  are  generally  effected 

^  consequence,     bj^  ^  deed  of  covenant  to  surrender  the  premises  to  the  use  of  the  mortgagee* 

with  a  proviso,  that  on  payment  of  the  money  the  surrender  shall  bejcrto« 
The  deed  shonld  also  contain  a  covenant  for  payment  of  the  money,  and  co- 
venants for  the  title.  When  the  surrender  is  made,  the  surrender  and  con- 
dition should  be  both  entered  on  the  rolls,  the  entry  of  the  condition  to 
follow  inunediately  the  ^ntry  of  the  surrender,  t  Watk,  Cop.  182.  *^  *t 
If  the  repudiated  mode  of  inserting  the  condition  in  a  separate  deed  be 
adopted  it  should  ncverthelera  be  entered  on  the  rolls;  for  if  the  deed  p*'^*'» 
the  proof  of  the  condition  might  be  difficult,  and  frequently  impossible,  ib.  183. 
In  case  the  money  is  paid  at  the  day  the  mortgagee  acknowledges  the  ^^P'^* 
ment  and  authoiixes  the  steward  to  vacate  the  surrander.    Such  acuor- 
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ledgnent  of  latUfactioo,  tlio  warrant  to  Tftcate,  and  tbt  actual  vacation  of 
Uk  tarrender,  are  then  entered  on  the  rolte ;  on  which  the  surrenderor  be- 
eoinea  possessed  of  his  former  estate,  and  Is  in  ttatu  quo  ynus^  without  any 
re-adnrission  or  fine,  although  the  mortgagee  may  have  been  admitted ; 
Oilb.  Ten.  f76.  Simiiumds  ▼•  Lawndy  Cro.  £lix.  239.  If  the  surrender  has 
not  been  presented  according  to  the  custom  of  Uie  manor,  no  notice  need  be 
taken  of  it  on  the  rolls.  Fawcett  ▼.  Lowtkery  ubi  infra.  But  if  the  condition 
h€  Arofcea,  and  the  surrenderee  be  admittedf  whereby  an  equity  of  redemption 
only  remains  in  the  surrenderor,  then  bis  re-admittance  will  be  necessary, 
F9W€€H  V.  Lowther,  t  Ves.  300 ;  and  a  fine  will  be  incurred,  1  Watk.  190  ; 
which  admission  will  break  the  line  of  descent  of  an  estate  taken  from  a 
maternal  ancestor.  Boe  ▼.  BtJdware^  5  T.  R«  104.  Morula  ▼.  Strachanf 
Willea,  444.  Beasoa  ▼.  Seott^  it  Mod.  49.  Doe  v.  Morgan^  7  T.  R.  lOS. 
Aa  to  entry  of  satisfaction,  the  condition  is  express,  that  on  payment  of  the 
money  the  surrender  shall  be  void.  On  payment  therefore,  within  the  pre- 
scribed time,  the  surrender  becomes  yoid  ipBo  facto,  and  an  acknowledg- 
ment of  satisfaction  by  tiie  mortgagee  is  now  usually  entered  (regardless  of 
the  above  formal  mode)  on  the  margin  of  the  roll  immediately  against  the 
surrender,  which  is  si^^d  by  the  surrenderee,  and  this  is  clearly  safiicient 
when  the  money  is  paid  at  the  day.  But  the  same  mode  of  discharging  a 
mortgage  is  also  adopted  when  the  day  is  past,  if  the  money  be  paid  at  any 
tine  before  admittance;  yet,  savs  Mr.  Scriven,  there  is  an  evident  irregu- 
larity in  so  doing,  after  the  condition  is  forfeited,  l  Scriv.  Cop.  246,  n*  (ltt7.) 
td  edition. 

•  When  a  mortgage  is  forfeited,  the  equity  of  redemption  descends  to  the  Equity  efn* 
enstomary  heirs  or  seouels  of  the  surrenderor,  as  the  legal  estate  would  demption* 
have  done ;  Fuwcett  v.  Litwther,  t  Ves.  300.  In  which  case  a  question  arose, 
whether  there  could  be  an  escheat  to  the  lord  ^  of  the  equity  of  redemption 
on  a  copyhold  mortgage.   Lord  Hardwlcke  said  it  had  never  been  deter- 
mined nor  should  he  determine  it  then :  though  it  was  a  considerable  argu- 
ment, that,  If  otherwise,  thOre  would  be  an  end  of  escheats,  because  all  the 
lands  in  England  would  soon  be  in  trust,  yet  that  was  coutnury  to  the  qld 
doctrine,   i  Ves.  304.    On  tiie  subject  of  equitable  escheats^  see  ante,  f5t, 
of  this  edition,  n.  (6^,  and  further.  Belt's  Supp.  to  Yes.  sen.  348-9.    fVH- 
Hums  V.  LomdaU,  3  Ves.  75t-6.  and  Scriv.  Cop.  463,  n.  27,  2d  edition.    An 
equity  of  redemption  of  copyholds  has  been  said  to  be  a  freehold  interest,  for 
that  It  will  pilss  by  release  aloue,  without  surrender,  see  1  Bar.  Prec  349.  n« 
(2)  1st  edition,  referring  to  i  Watk.  Cop.  60.  But  Mr.  Watkins  does  not  call  it 
a  freehold  Interest,  he  merely  says,  that  it  may  be  assigned  or  devised  with- 
out a  surrender,  and  it  cannot  without  a  considerable  sacrifice  of  principle 
be  so  denominated.  Therefore  a  bargain  and  sale  of  an  equity  of  redemp- 
tion of  copvholds  is  not  the  most  formal  assurance,  though  a  deed  is  certainly 
essential ;  for,  after  admittance  of  the  surrenderee,  the  equity  of  redemption 
cannot  properly  be  extinguished  by  a  surrender,  unless  indeed  such  sur- 
render migiit  possibly  be  held  to  operate  aa  a  release.    Then*  a  question 
may  arise  whether,  on  such  surrender  operating  as  an  assurance  of  a  quuH 
freehold  interest,  a  fine  to  the  lord  will  accrue.    It  is  settled,  that  on  a  re- 
lease of  the  equity  of  redemption  by  deed  no  fine  will  be  incurred ;  HoU  v. 
Sh^brook^  Cro.  Jac.  36  ;  and  by  a  parity  of  reason  no  fipe  should  be  payable 
in  the  instance  supposed.    An  equity  of  redemption  in  copyholds  will  pass 
by  the  will  of  the  mortgagor  without  a  surrender  to  the  use  of  such  will, 
MaoMmmnk  v.  Joaes,  1  Uro.  C.  C.  481  \  Gibson  v.  StiUoj  9  Mod.  267,  aotea, 
433,  of  this  edition,  in  notis,  provided  the  mortgagee  be  admitted,  for  other- 
wise a  surrender  to  a  mortgagee,  who  has  not  been  admitted,  will  not  make 
a  surrender  by  the  mortgagor  to  the  use  of  his  will  unnecessary :  Kenebel  v. 
Sermon,  8  Ves.  30 ;   Doe  v.  iVroot,   5  East,  132.     Whether  a  surrender  to 
the  use  of  a  will  is  valid  and  subsisting,  notwithstanding  a  subsequent  sur- 
render to  a  mortgagee  who  has  not  been  admitted,  has  not  yet  been  decided. 
Mr.  Sagden  thinks  it  quite  clear  that  it  would  be  held  good,  because 
the  surrender  to  the  mortgagee  does  not  pass  tbe  estate  out  of  the  sur-. 
renderor  before  admittance,  nor  can  the  last  surrender,  as  in  the  case 
of  a  sale,  be  deemed  an  absolute  revocation  by  operation  of  law  of  the  first 
aiirrender ;  and  it  is  not  denied,  that  a  man  may,  aflter  a  surrender  to  the 
use  of  his  will,  surrender  to  a  stranger  without  any  express  revocation  of  the 
former  surrender ;  Fitch  v.  Hockley,  Cro.  £liz.  44i.  "  But  it  does  not  there- 
Ibtc  follow,*'  continues  the  learned  writer,  **  that  a  surrender  to  a  mortgagee 
Is  of  itself  a  revocation  of  tiie  prior  surrender ;  on  the  contrary,  as  sudi  sl 
OBrrcader  does  not  preclude  the  necessity  of  a  subsequent  surrender  to  a 
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wUly  where  there  is  no  pHor  one,  it  would  •eetn  that  it  has  only  anirtial 
operatioo,  which  leave"^  the  prior  surrender  untouched,  and  predndes  the 
neeessity  of  another  surrender  for  the  same  purpose."  Gilb.  Uses,  74.  Sag. 
PoieniidUy  in  P*  W  3^*  edition.  A  doubt  has  been  suggested,  as  to  the  power  of  except* 
tusignees  till  ^^^  copyholds  in  the  assignment  from  commissioners  of  baBkrapts  to  tin 
bargain  and  assignees  chosen  by  th^  creditors,  the  act  of  5  Geo.  ft.  c.  SO.  s.  96,  hayiog 
ialefjvm  com-  provided  that  the  commissioners  shall  assign  '*  every  such  bankrupt's  eitaU 
mussioners  to  ^^'^  effects"  unto  the  persons  chosen  assignees  by  the  creditors,  2  Moati 
pttrekaser*  Bankr.  Laws  ISO.  ISI.     But  this  doubt  has  been  removed  by  the  case  of 

'^  HoUandy  Ex  parte,  4  Madd.  Rep.  483,  where  it  was  held^  that  a  good  title 

to  a  leasehold  estate  can  be  made  by  bargain  and  aide  from  the  cqn- 
missioners  to  the  purchaser  without  an  assignment  t6  the  assignees,  ct  ride 
Scriv.  Cop.  369.  But  though  excepted  in  the  bargain  and  sale,  the  eqaily 
of  redemption,  till  assignment,  is  potentially  in  the  assignees.  Utfi  t. 
Lander,  5  Madd.  288.  S.  C.  antea,  p.  971,  of  this  edition,  n«  (N). 
PriorUy  (fnar'  The  mortgagor  may,  in  the  mean  time,  and  until  the  admittance  of  the 
Tgnder.  mortgagee,  make  a  second  surrender,  which  will  be  good,  if  the  first  sur- 

render be  not  perfected  by  admittance.  Thus,  in  Bwrgopu  v.  Sfim^, 
(Cro.  Car.  273.  283,  284.  S.  C.  Sir  W.  Jo.  306.)  A.  surrendered  copyboM 
lands  into  the  hands  of  customary  tenants,  to  tlie  use  of  B.  in  fee,  on  cod^ 
dttfon  to  be  void  if  A.  paid  B.  a  certain  sum  on  the  first  of  July  following; 
and  afterwards,  before  payment  of  the  money,  A.  surrendered  by  the  binds 
of  customary  tenants  to  C.  in  fee,  and  then  paid  the  money  according  to 
the  condition,  and  surrendered  in  like  manner  to  D.  in  fee,  and'  the  sar- 
render  to  D.  was  presented  at  the  next  court;  and  subsequently}  at  the 
same  court,  the  surrender  to  C.  was  presented ;  but  the  conditional  nf' 
render  to  B.  was  not  presented ;  it  was  adjudged  that  C  should  have  tbe 
,  land.   £t  vide  further  as  to  priority  between  a  mortgagee  and  aDoaitsst 

Wihon  T.  Stafford,  Amb.  181. 
On  hreaeh  of  Where  a  conditional  surrender  was  forfeited,  and  it  was  desired  that  the 
condition,  lord  old  surrender  should  be  taken  up,  and  a  new  one  made^  but  the  lord  iaiiited 
muty  insist  on  that  the  mortgagee  should  be  admitted  and  pay  a  fine,  and  caused  prodia- 
mortgagee's  ad-  ations  to  be  made  for  that  purpose,  the  court  of  Chancery  refused  to  inter- 
mtjsttfa.  Sed.  fere,  except  to  direct  an  issue  to  try  the  question,  whether  the  lord  wai 
fu,  bound  by  custom  to  accept  the  second  surrender.    Tredway  v.  Fotkerkft 

SVem.  367.  But  Mr.  Watkins  questions  the  authority  of  this  case,  on  the 
ground  that  the  lord  cannot  compel  the  surrenderee  to  be  admitted  wttboat 
Mortgagee  may  special  custom,  and  that  a  mortgagee  may  bring  his  bill  of  forecloMre 
foreclose  before  before  admittance.  1  Watk.  Cop.  189,  citing,  for  tbe  former  posilkwi 
b^ore  admit'  Baspool  v.  Ijmg,  Cro.  Eliz.  879:  S.  C.  Yelv.  i.,  [l  Roll.  Abr.  668.  1  Sliow. 
iance.  so.  83.    Et  vide  King  v.  DiUuton,  1  Salk.386.    S,  C.  Garth.  41.1  ao4  for 

the  latter,  Sutton  v.  Stone,  2Atk.  101.  In  Faweet  y.  Lowtker,  2  vw.30f, 
Lord  Hardwicke  said,  the  general  custom  of  copyholds  was,  fortheBor- 
renderee  to  come  and  have  the  matter  presented  at  the  mest  coari ;  hit 
there  were  several  manors  where  the  tenant  need  not  come  under  three 
courts,  and  such  custom  was  good,  2  Ves.  302.  By  special  custooii  the 
surrender  may  be  presented  at  any  subsequent  court,  Moore  v.  Mftrti 
2  Ves.  602.  -    ^ 

Sttgdefi's  Act  "^^^  statute  55  Geo.  3.  c.  192,  (an  act  to  remove  certain  difficnlties  is  the 

supplies  formal    ^"positions  of  copyhold  estates  by  will,)  extends  only  to  supply  surrendcff 
not  substun'^    '  ""  form,  and  not  surrenders  in  substance.    Therefore,  where  a  feme  covert 
tial  surrenders    twitted  to  surrender  to  the  use  of  her  will,  it  was  held  that  this  was  not  s 
'  •  case  within  the  statute.     Doe  v.  Bartle,  1  Dow.  &  Ry.  81,    5.  C.  5  Bsm. « 

Aid.  492.  The  reasoning  which  induced  this  adjudication  was,  that  the 
cnstoms  of  tlie  manor  enabled  a  feme  covert  to  pass  by  her  will  copy- 
hold lands,  which  had  been  surrendered  to  the  use  of  such  will  by  tbe  hii- 
band  and  wife  jointly,  the  wife,  on  that  occasion,  bein|;  examined  bj  the 
steward  separate  and  apart  from  her  husband,  and  consenUng.  Now,  the 
object  of  the  statute  was  to  prevent  any  inconvenience  arising  from  aa»w 
omission  to  surrender  in  the  case  of  an  adult  legally  capacitated.  Bat 
where  a  private  examination  was  an  essential  part  of  the  surrender,  the 
legislature  never  intended  to  cure  an  oniissiou  in  that  important  particolsr: 
such  an  extension  of  the  statute  would  be  pregnant  with  the  most  senotf 
consequences.  The  rule  of  construction  laid  down  by  Lord  Coke,  «  bjjjj 
386,  was  exactly  applicable,  that  if  a  case  be  out  of  the  mischief  >"**"■*" 
to  be  remedied  by  the  stetute,  it  should  be  considered  to  be  out  of  ne 
purview,  although  it  might  be  within  the  words ;  and  the  court  was  q««»« 
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•aliflfied  that  Out  caie  wm  ont  of  tkc  nuMhief  iattnded  to  be  romediedf 
lb.  90  6c  SOU 

A  coutracf  or  agreement  to  snrrender  copyholds^  or  a  surrender  which  U  Agrtemeni  to 
iFoid  for  want  of  presentment  in  due  time,  will  be  enforced  in  equity  in  iurrender  Inrndi* 
favour  of  a  purchaser  or  mortgagee  against  the  heir  or  widow  of  the  mort-  ing^  oa  loAom. 
gagor,  or  the  person  next  in  succession,  where  the  estate  is  of  inheritance, 
or  the  first  Dfe  in  a  copy  has  a  power  to  dispose  of  the  estate ;  Damn  t. 
BewrdtkoMy  1  Ch.  Ch.  S9.  S.  C.  3  Ch.  Rep.  4.  Nels.  Ch.  Rep.  76.  2  Freem. 
157.  9  Mod.  75.  Barker  ¥.  HiU^  8  Ch.  Rep.  218.  Bradley  v.  Bradley ^ 
t  Vem.  165 ;  and  against  a  devisee  (though  a  child  of  the  testator)  or  a  vo- 
lunteer, Morltii  V.  SeoMortf  1  Ch.  Ca.  170 ;  or  the  assignees  under  a  commis- 
lion  of  bankrupt,  Taylvr  ▼.  Wheeiery  2  Vem.  564.  S.  C.  2  Salk.  449. 
10  Mod.  492.  2  Ves.  653  (and  see  Bartlett  v.  Tuchin^  6  Taunt.  259) ;  or  a 
aurviving  ieint  tenant,  HitUon  v.  Htnton,  2 Ves.  631.  In  Pattuon  v.  Tfumv^ 
a0a.  Finch.  272,  A.  mortgaged  freehold  and  copyhold  lands  to  B.,  and  A. 
Agreed  to  surrender  the  copyhold  estate,  but  died  before  it  was  perfected. 
It  was  decreed  that  the  heir  of  A.,  when  of  age,  should  make  a  sufficient 
aurrender  niH  cmua  within  six  months  after  his  attaining  21.  So  in  Keen  v. 
Sparrow^  ib.  331,  a  surrender  was  decreed,  the  mortgage  being  of  copy- 
hold lands,  by  deed,  without  any  agreement  to  surrender. 

If  a  lord  of  a  manor  mortgage  the  manor  in  fee  to  A.,  and  afterwards  MeHgiigi  ef 
pnrehases  copyholds  Iield  of  me  manor,  and  takes  surrenders  of  them  to  inaMr  AyJa^« 
Bimself  in  lee,  they  will  enure  to  the  benefit  of  the  mortgagee  ;  and  a  set- 
tiement  by  the  lord  of  all  his  estate  mortgaged  to  A.,  will  pass  the  equity  of 
redemption  pf  such  surrendered  copyholds.  Doe  v.  Potty  2  Doug.  710.  la 
the  same  case  it  was  held,  that  if  a  mortgagor  devise  the  nBK>rtgaged  pre** 
auses,  and  afterwards  pays  off  the  mortgage,  and  the  mortgagee  conveys 
the  legal  estate  to  a  trustee  in  trust  for  the  mortgagor,  such  a  transfer  of 
the  legal  estate  will  not  operate  as  a  revocation  of  the  will.    Ib. 

Where  a  sarrender  was  in  these  words : — *'  To  tlie  use  and  behoof  of  the  Powr  %o  mmi^ 
pariah  church  and  chapel  of  Saint  Pancras,  in  aad  about  repairing  the  gage  uoi  ta- 
saaaa,  and  otherwise  for  the  benefit  thereof,'*  it  was  held  that  the  trustees  ehded  ta  inut 
might  apply  the  rents  and  savings  of  the  premises  in  (fuestion  to  the  re-  to  repair  or 
paration  of  the  chnrch,  but  could  not  mortgage ;  and  tbey  were  enjoined  otkerwUe. 
nom  raismg  money  on  the  premises  by  fines  for  long  leases,  or  by  mort* 
gages,  or  otherwise,  aecoraingly.     AUomey-Qeneral  ▼.  FoytUr^  l  Anstr. 
116. 

A  UM^rtgagee  not  being  tenant  until  admittance,  cannot  in  the  mean  time  Mortgagee  m^y 
pasa  the  lands  4)y  surrender.    If  he  make  a  surrender,  it  will  be  merely  umgn  and  de> 
void ;  but  he  may  make  an  equitable  transfer,  and  compel  the  lord  to  admit  ^i^  brfore  ad* 
his  assignee  by  HMNdomiis  witjiont  a  double  fine,  f  tng  v.  HaidMi,  2T.  R.  484.  mUtaace. 
The  nrortgagee  may  also  devise  the  lands,  and  they  will  pass  in  equity. 
Davie  v.  Beoertkamy  3  Ch.  Rep.  4 ;   bat  the  devisee  vrill  not  be  entitled  to 
admission  as  legal  tenant ;  for  a  legal  devise  of  copyholds  cannot  be  nmde 
before  admittance.  Doe  v.  Tofieldy  1 1  East,  246.    And  therefore,  although 
the  devisee  be  admitted,  the  surrenderor,  or  his  heir,  will  still  remain  tenant 
to  the  lord.    But  equity  will  consider  the  legal  tenant  to  be  a  trustee  for  the 
devisee.    The  proper  course  to  be  pursued,  probably,  would  be  for  the  heir 
•f  the  aMTtgagee  to  be  admitted,  and  to  make  a  surrender  to  the  devisee. 
In  a  reeent  ease  it  was  held,  tha^  the  devisee  (who  had  been  admitted)  of  a  Ejeetmeat* 
derisee  who  had  died  witliout  admittance,  coald  not  maintain  ejectment 
as  Che  legal  tenant.    Doe  v.  Feraaa,  7  East,  8.    A  person  vrfao  Ins  mort- 
gaged a  copyhold  estate,  is  not  a  competent  witness  in  an  ejeetosent  eon* 
•entingit ;  for  the  equi^  of  redemption  still  resides  in  him.  /tnoa.  11  Mod. 
354.    The  admittance  of  the  mortgagee  relates  back  to  the  time  of  the 
surrender.  Ymtghm  v.  ^fcias,  5  Burr.  2785.    From  this  doctrine  it  follows, 
that  thes  urrenderee  may,  in  ejectment,  after  admittance,  lay  his  demise  in 
the  interim  between  the  admittance  and  surrender,  and  recover  mesne 
profits  from  the  tfane  .of  the  surrender.    Holdfast  v.  Ctapkemy  1  T.  R.  600. 
Roe  ▼.  Htdks,  2  Serj.  WUs.  15. 

A^  the  niortgagor  remains  tenant  to  the  lord  until  the  admittance  of  Ae^  Heriots* 
aM»rtgagee,  the  copyholds  will,  on  his  death,  descend  on  his  customary  heir, 
and  a  heriot  will  become  due.  Foreel  v.  fVelak,  Cro.  Jac.  403.  If  Uie 
heriot  be  paid,  and  the  heir  claim  to  be  admitted,  Mr.  Watkins  makes  a 
quaere  whether,  inasnaoeh  as  the  admittonee  of  the  mortgagee,  or  his  heir, 
always  relates  to  the  time  of  the  surrender,  so  as  to  avoid  all  intermediate 
rights  and  interests  eontrary  to  the  surrender,  (sneh  as  the  free  bench  of  the 
surrenderor's  widow  and  the  like,  (Benson  v.  Scott,  iSalk.  165,  FaagrhaisT. 
AUibu,  5  Borr.  2785.)  a  heriot  will  not,  on  such  admittance,  beoooM  due, 
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■  as  If  the  smrenderee  htid  died  sebed,  and  If  so,  Tvhether  tbie  lord  ot|lit 
not  to  return  the  first  heriot  ?  t  Watk'.  Cop.  15a.  2d  edition.    This  qaesdon 
remains  undecided. 
Ifcife.  Finally,  it  is  observable,  that  a  mortgagee  of  a  copvhold  estate  may  poll 

down  ruinous  houses,  and  bnild  better,  to  prevent  a  forfeiture :  and  that  a 
surrender  by  a  mortgagee  of  copyholds  to  the  use  of  his  will,  is  no  prsof 
that  be  considered  it  irredeemable.    Hardy  ▼.  Reeves,  4Ves.  480. 


SECTION  VI. 

or  MORTOAOas  OF  C0I«0NIAL  PROPERTY. 

CmmmitBion  not  COURTS  of  justice  in  England  apply  to  the  relation  of  mortgagor  and 
oUowed  tomort*  mortgagee  upon  West  India  mortgages  all  the  principles  tliat  exist  as  to 
gageey  aetmg  that  rotation  here,  except  where  particular  laws,  or  the  usages  of  the  difler- 
oacmmgnee  of  ent  Islands,  demand  a  contrary  or  Yaried  administration.  9Ves.  271.  By 
fToduce  rfWeMt  the  laws  of  the  assembly  of  Jamaica,  (Act  1740),  mortgagees  in  posset- 
indim  egtates  sion  a^e  declared  not  entitled  to  any  commission,  except  what  is  paid  to  the 
mortgaged^  factor  for  his  commission ;  and  in  case  any  greater  commission  is  demanded, 

a  penalty  of  1002.  for  every  ofience  is  imposed,  with  a  proviso,  that  it  shall 

not  extend  to  commission  for  the  sale  of  negroes  and  other  commodities 

sent  to.the  Island.  9Ves.  268.    On  this  Lord  Eldon  observed,  that  be  had 

formed  an  opinion  how  far  mortgagees  were  entitled  to  commission  while 

resident  in  the  Island ;  but  he  had  some  difficulty  in  declaring  that  opinion, 

lest  he  should  preiudice  the  question.    Bat  his  Lordship  was  clear,^  that 

the  mortgagee  while  resident  in  England,  could  not  charge  commission 

eidier  aoconlmg  to  the  laws  of  the  Island,  or  on  a  due  interpretation  of  the 

mortgage  contract.    Ckambere  v.  Goldtoni,  9Ves.  273.    S.  C.  5  Ves.  834.  et 

antea,  954,  of  this  edition,  n.  (O).    In  WhUt  v.  HaU,  12 Ves.  321,  the  court 

held,  that  it  had  no  authoiity  to  set  aside  a  foreclosure  and  judicial  sde 

of  an  esta^te  in  the  colonies,  obtained  under  the  process  and  Judgjroeot  of 

a  court  having  competent  jurisdiction,  not  only  intrinsically,  but  onder 

the  acts  of  the  parties*    It  therefore  refused  the  injunction  prayed. 

Cotenmd  ui  The  old  practice  of  mortgaging  in  the  Island  of  St.  Vincent,  was  to  insert 

tnortgage-deedf    a  covenant  from  the  morteagor  to  consign  his  produce  to  the  mortgagee 

that  mertgaget    during  the  continuance  of  the  mortgage ;   but  this  has  lately  been  held  to 

AaU  be  con-       be  a  usurions  covenant,  securing  to  the  mortgagee  more  than  six  per  ctet 

sigtue^  void  ea     as  allowed  by  the  statute  14  Geo.  3.  c.  79.     It  was  then  doubted  whether 

asarsoiis*  the  deed  was  not  good  pro  toato,  as  the  specific  independent  covenant  might 

be  rejected  tJi  toto  without  interfering  with  the  renminder  of  the  deed ;  hot 
in  the  ease  alluded  to,  deeds,  containing  such  a  covenant,  were  declared 
usurious  and  absolutely  void,  on  the  ground  that  the  agreement  appearedt» 
be  part  of  the  consideration  for  the  loan,  which  could  not  be  separated 
from  the  entire  contract  Whitfield  v.  Sayers,  1818,  Court  of  Chancery, 
St  Vincent.  Shep.  Col.  Pra.  125.  Mr.  Shepherd  adds,  <*  It  is  now  the  oni- 
versal  practice  to  omit  this  stipulation,  and  vet  it  Ih  always  tacitly  complied 
with ;  oecanse  the  produce  must  be  shipped,  and  the  planter  will  natoraUy 
ship  it  to  his  own  correspondent,  in  liquidation  of  the  advances  he  is  under, 
to  him,  in  preference  to  a  stranger ;  and  thus  usury  may^be  said  to  exist  is 
every  mortgage  between  an  European  merchant  and  West  India  proprietor. 
'^  The  policy  of  this  construction,*'  the  learned  writer  continues,  **  may  he 
subject  to  considerable  doubts ;  for  if  the  covenant  were  continaed,  it  would 
only  compel  the  planter  to  pav  his  debts,  which  no  honest  man  onght  to 
object  to;  but  the  omission  of  it  enables  the  profligate  to  ship' his  prodoce 
to  other  persons  than  his  mortgagee,  and  to  dispose  of  the  proceeds  f 
thereby  defrauding  the  merchant  of  the  very  consideration  on  which  he  ad- 
vanced his  money."  Shep.  Col.  Pra.  126.  Thb  case  seems  adverse  to  the 
observations  of  Lord  Eldon  in  Bunbwry  v.  Winter^  l  Jac.  &  Walk.  f6li 
where  a  party  becoming  surety  for  a  West  India  merchant  for  a  debt  to  the 
crown,  procured  a  conveyance  of  a  plantation  estate  as  an  indemnityi  with 
covenants  appointing  him  consignee,  and  that  he  should  continue  to  hare 
the  consignments  for  five  years  after  his  liability  ceased  >  the  court  coshL 
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not  eonttder  the  deed  lo  opt^ressive  as  to  interfere  upon  motion  for  a  re- 

oeiTer,  and  refosed  the  motion  accordingly,  with  costs,  1  Jac.  &  Walk,  tbb ; 

on  which  occasion  the  liord  Chancellor  is  reported  to  have  used  the  obser-      ,  ^ 

▼ations  antea,  505,  of  this  edition,  note  (£)>  sec.  xiii. 

West  India  mortgages  are  almost  always  for  a  ioating  debt  t  a  security   Colonial  pro- 
giwen  for  a  certain  sum,  which  is  to  cover  what  may  be  the  balance,  per  party,  ineUgibiA 
liOrd  Loughborough,  4Ves.  tf 6.    Lord  NorUiington  has  said,  that  in  his  seocrtty. 
time  every  body  knew  the  difficnlty  of  obtaining  possession  under  a  mort« 
Kap  in  the  West  Indies,  thonrii  that  difficulty  did  not  exist  on  a  parchase. 
S  Eden,  114.    Whether  any  .objection  arises  to  a  mortgage  of  colonial  pro- 
perty on  this  head  at  the  present  day,  the  Editor  has  not  been  able  to  ascer- 
tain ;  but  though  he  can  conceive  it  to  be  not  the  most  eligible  security  for 
a  mortgagee,  yet  he  is  not  aware  of  any  violent  objection,  further  than  the 
risk  of  seas  and  the  chance  of  war,  to  the  loan  of  money  on  the  mortgage- of 
<K>lonial  property.    A  form  of  such  mortgage  will  be  added  in  tlie  App. 
No.  XXXVIL 

It  merely  remains  to  observe,  that  letters  of  administration  of  an  intes- 
tate's effecto  in  India,  the  proceeds  of  which  have  been  remitted  to  Eng- 
land, will  prevail  over  an  admbiistration  in  England,  Ciirrte  v,  BircJiam, 
1  Dow.  &  Kyi.  Rep.  35. 


SECTION  VII. 


XOBTGAGES  OF  SHIPS. 


A  TRANSFER  of  a  ship  at  sea  to  a  vendee  resident  in  the  port  In  whicli  Gmunil  nrles 
the  sliip  is  regtstered,  wiU  not  be  available,  unless  copies  of  the  bills  of  sale  ^gg  (q  uwufer 
are  delivered  to  the  custom-house  officers  in  tiiat  port  within  a  reasonable  ^^  wopaiy  ta 
time  af^er  tkie  sale.    EichardaoH  v.  CampbtU,  5  Barn.  &  Aid.  196  ;  et  vide  ^pt, 
S.  L.  Jfon  V.  Chwnoek^  2  East,  399.    Hubbtird  v.  JoikiisMr,  S  Taunt.  t06,  and 
Pmimer  v.  Moxham^  t  Man.  ^  S.  43.    In  a  bill  of  sale  of  a  ship,  the  not 
setting  forth  the  true  consideration,  and  want  of  proper  stamp,  though 
they  subject  the  parties  to  a.  penalty,  do  not  avoid  the  instrument.  RM^wn 
▼.  Af' i>OMi«U,  5  Man.  &  S.  234.    And  it  should  be  remembered,  that  in 
ei^nity,  relief  cannot  be  had  to  cure  a  defective  assurance  for  want  of  coni- 
plmnce  with  the  strict  regulations  of  tlie  Registry   Acts  (cited,  antes, 
D.  (G)  p.  tA,  of  this  edition)  as  in  other  cases ;  Speldt  v.  Ltekmerty  13  Ves. 
589  ;  and  fraud  is  m>  exception,  1  Madd.  Rep.  400  *,  though  in  a  recent 
ease  the  Lord  Chancellor  is  said  to  have  expressed  a  doubt,  ib.  406.    But 
a  declaration  of  trust  will  not,  it  seems,  vitiate  the  legal  effect  of  the  bill 
of  sale,  if  the  requisites  of  the  statutes  are  complied  with.  Heath  vMnbbardj 
4  East,  110.    A  bill  of  sale,  with  a  stipulation  that  it  was  made  as  a  lien 
or  security  for  money  lent,  and  that  the  vendee  mipht  sell  and  transfer, 
has  been  held  to  be  a  contract,  not  of  lien  but  ot  mortgage  or  pledge. 
fViUan  v.  Htaiher,  6  Taunt.  649.    And  an  instrument  under  seal,  executed 
liy  the  master,  (who  was  also  owner)  for  the  re-payment  of  money  bor- 
rowed for  repairing  the 'vessel,  tlierehy  stipulating  that  the  vessel  should 
be  and  remain  a  security  by  way  of  bottomry  for  the  re-payment  thereot^ 
and  that  as  well  his  executors,  &c.  as  the  said  vessel,  should  be  bound  in 
the  penal  sum  of  so  much,  has  been  decided  to  operate  as  a  mortgage  of 
the  vessel;  so  that  the  party  may  take  possession 3  after  which,  his  right 
will  not  be  defeasib]^  by  a  sobseqoent  execution  at  the  suit  of  another 
creditor.    Ladbroke  v.  Crickettp  3  T.  R.  649.     It  has  also  been  determined, 
that  there  can  be  no  title  in  a  ship  arising  by  implication  in  equity  on 
acts  between  the  parties ;  that  the  rc^gister  is  conclusive  evidence  of  the  pro- 
perty even  between  joint  and  separate  creditors ;  and  that  parol  evidence 
is  not  admissible  in  equity  to  shew  that  the  money  was  advanced  out 
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of  the  Joint  coDcem.    Killop,  £«  Mf c,  15  Ves.  60.    Ewghtm,  EgpaHif 
l7Ves.  25t.    Ctir<M  ▼.  Perry f  6  Yes.  759.    JM€f,  ec  parUf  4Mbo.&S. 
'  450. 

DovM  eaneem*      It  was  once  thought  there  conid  be  no  jalld  mortgage  of  a  ship,  md  it 

ing  mtorigvge      was  said  that  no  instance  had  occurred  ot  a  nxutgage  of  a  ship  since  tiie 

-^ekipi  remoc*    Registry  Acts.    The  Vice  Chancellor,  in  a  late  case,  felt  surprised  at  diii 

€«f.  assertion ;  obserring,  that  he  was  much  struck  when  he  heard  that  nort- 

Ij^iges  of  ships  depended  merely  upon  honour ;  for  that,  before  die  Be- 
gistry  Acts,  ships  were  mortgageable,  and  there  was  nothing  in  tke  spiiit 
or  letter  of  those  acts  to  confine  the  transfer  to  an  absolute  sale,  1  Ms^ 
'Kep.  395.  In  confirmation  of  this  remark,  it  is  observable,  that  hi  Wh- 
hert  ▼.  JloUesiofie,  S  Bro.  C.  C.  571 ;  aod  in  Mutatr  ▼.  GitteipM,  11  Vo. 
6f6,  ships  were  mortsaged,  and  no  objection  taken  to  the  seeatity  sa 
the  above  ground.  So  m  the  late  case  of  Wiimm  t.  Heaiher^  5  Tsaot  64f , 
•the  court  considered  the  mortgage  of  a  ship  as  vaHd,  provided  the  fonn 
required  by  the  Registry  Acts  were  attended  to.  In  like  mmoer,  in  &»g 
V.  King,  S  P.  Wms.  860,  mention  is  made  of  a  decree  of  Lord  narcomt 
on  the  mortgage  of  a  ship  at  sea,  where  the  executors  of  themortmor 
•were  decreed  to  pay  the  money  for  which  the  ship  was  mortgaged.  Diffi- 
culties, it  is  saia,  are  raised  by  the  custom-house  officers  refttstag  to 
register  a  mortgage,  that  species  of  transfer  being  incompatible  with  tiw 
form  prescribed  by  the  act*  The  Vice  Chancellor,  in  the  case  attoded  to, 
made  enquiries  on  this  head  of  the  custom-house  officers,  and  reported, 
that  a  very  strong  notion  seemed  to  have  prevailed  with  them,  as  wttii  tiie 
profession,  that  considerable  difficulties  occur  in  the  way  of  mortgagin; 
ships  in  consequence  of  the  prescribed  form  of  indorsement  in  tlie  34 
Geo.  3.  c.  68.  s.  15,  which  is  adapted  only  to  a  total  and  absolute  sale,  and 
will  not  apply  to  a  transfer  by  mortgage,  the  mortgagor  not  being  properly 
witliin  the  term  *<  seller"  nor  can  he  truly  declare,  that  he  has  '<soldau 
his  right,  share  or  interest,  in  and  to  the  ship  or  vessel,^'  nor  is  the  mortg^ee 
properly  a  purchaser.  The  consequence  (continued  his  Honour)  was,  tint 
mortgages  of  ships  had  sometimes  been  made  by  two  instruments :— one  an 
absolute  conveyance  of  the  ship,  the  other  a  deed  of  defeasance ;  tbo 
former  only  bemg  reaistered  at  the  custom-house.  This  course,  boweTer, 
was  founded  in  mistake.  There  was  no  doubt  that  the  power  of  mort- 
gagiug  a  slilp  existed  as  fullv  since  the  Registry  Acts  as  it  did  before,  pro- 
vided the  requisites  prescribed  by  the  act  were  observed,  and  tfaore  «si 
I  no  difficulty  in  effecting  this.    Sir  T.  Plumer  then  pointed  out  the  regular 

mode  of  making  a  mortgage  of  a  ship  in  the  following  words  :— 
Jlfode  of  mart'        ''The  mortgage  should  be  made  bv  the  usual  Mil  of  sale  of  the  skip, 
gaging  ship        contaii^ing,  in  the  same  instrument,  a  defeasance  or  condition  of  re-traotfer 
premribed.  on  payment  of  the  mortgage-money.    Jhe  bill  of  sale  must  contain  the 

recital  of  the  certificate,  as  the  act  directs,  and  must  be  fully  indorsed  oa 
the  certificate  of  registry,  if  the  ship  be  in  port ;  or  if  at  sea,  afiill  copy  of 
-it  must  be  transmitted  to  the  custom-house.  The  form  of  indorsement  will 
be  the  one  prescribed  by  the  act,  but  with  the  addition  of  the  defeasaaee, 
to  express  Uie  true  nature  of  the  contract  between  the  parf ies,  whenever  it 
becomes  material  to  resort  to  evidence  of  it.  There  Is  nothmg  in  the  act  to 
prevent  such  an  addition  being  made  to  meet  the  exigency  of  the  case* 
A  greater  deviation  from  the  form  preacribed  by  the  act  was  aaoctioned  \i$ 
the  court  of  Common  Pleas,  in  the  case  of  a  partial  transfer  of  the  bitereiC 
in  a  ship.  C/adenrood  v.  itftUer,  1  Taunt.  387.  And  an  Ingenioos  lifinf 
writer,  (the  present  Lord  Chief  Justice  of  the  King'a  Bench,  in  his  Treatise 
on  Shippinur,  p.  44),  has  well  observed,  that  the  acts  seem  to  require  a  aiaiilar 
deviation  in  the  case  of  a  mere  contract  for  the  Sale  of  a  ship,  which  tiie 
act  directs  to  be  registered,  but  which  cannot  be  in  the  exact  words  of  tbo 
form  prescribed.  A  liberal  interpretation  df  the  act  must  be  adopted  to 
.make  form  give  way  to  substance.  In  the  subsequent  forms  to  be  oMcrved 
at  the  custom-house,  the  defeasance  will  probably  not  be  noticed,  either  'm 
the  entry  indorted,  or  the  oath,  or  in  tlie  memorandum  made  in  the  book  of 
registers ;  but  adhering  simply  to  the  form  preacribed  by  the  act,  it  will  be 
registered  as  an  absolute  bill'  of  sale.  But  neither  the  mortgagor  nor  mort- 
gagee can  suffer  by  that  omission.  The  statutes  invalidate  the  transfer  only 
m  the  event  of  a  neglect  of  the  prescribed  requisites  by  the  parties,  not 
for  any  mistake  or  neglect  by  the  public  officers ;  and,  in  the  event  of  any  dis* 
pute  of  the  title  in  a  court  of  justice,  the  proper  evidence  of  title  will  be  the 
original  documents  tliemseives,  not  any  imperfect  abstract  made  of  tbeas  st 
the  custom-bouse.    By  that  abstract,  the  mortgagee  will,  it  is  true,  appear 
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tlM»  9016  and  abMhite  Mner,  Hod  sa  he  b,  pro  femporf,  tUl  redemption ;  but 
the  nortgagor's  right  to  ceil  for  a  re-transfer  will  appear  from  the  bill  of  ^ 
sale  fully  indorsed  on  the  certificate,  if  the  ship  be  in  port,  or  if  at  sea,  by 
«  AiU  copy  transmitted  to  the  onstom-honse.  It  is  a  mistake  to  suppose 
that  the  owher  of  a  ship  cannot  make  any  transfer  of  property  witbont 
parUng  entirely  and  irredeemably  with  all  his  interest.*'  TAon^pson  v.  San^y 
1  Madd.  Rep.  S95.  415. 

A  mortgagee  of  a  ship  cannot,  in  bis  own  name,  recover  any  of  the  earn-   Mcrtgagei  not 
logs  of  the  ship,  accrued  due  while  the  mortgagor  is  in  possessioh.  Chinmru  entitled  to  pro- 
T.  BUekburmy  1 H.  Bl.  1 17,  n.    The  action  in  this  case,  said  Lord  Mansfield,  fits  tiU  in  pos- 
most  have  l>een  founded  on  the  idea,  that  the  mortgagor  in  possession  was  «e«sioR,  hut  Ua* 
the  servant  and  agent  of  the  mortgagee,  which  was  not  the  case ;  for,  till  tie  ftr  stores 
the  mortgi^ee  took  possession,  the  mortgagor  was  owner  to  all  the  world ;  from  tinu  rf 
he  bore  the  expences,  and  he  was  to  reap  the  profitSf  ib«     Hence,  the  regittrff. 
iMcessity  of  a  power  of  attorney,  enablmg  the  mortgacee  to  recover  w 
part  of  the  earnings  of  the  ship  made  in  consequence  of  contracts  with  me 
mortgagor.    How  far  a  mortgagee  of  a  ship,  not  in  possession,  will  be  liable 
forsoppUes  and  necessaries  furnished  to  the  ship,  u  a  point  that  has  been 
moch  disputed.    It  was  alluded  to  in  fVeeterdell  ▼.  DqU^  antea,  p.  185  of  this 
edition,  as  also  in  MarHn  r.  PaxUm^  1  Holt  on  Ship.  p.  354,  Atmett  t,  Car-^ 
timin,  dCamp.  954,  and  IVoilyNum  y.Hwrty  1  Stark.  366.  But  these  cases 
were  contradictory ;  and  it  was  thought  at  least  possible,  that  when  the  pomt 
should  receive  a  solemn  determhiation,  the  mortgagee  might  be  held  charge- 
able  for  the  expences  of  the  ship  from  which  be  had  been  led  to  expect  Us 
secority.    Abbott  on  Ship :  part  1,  chap.  i.  sec.  14.    This  conjecture  seems 
▼erified ;  for  mortgagees  of  a  ship,  having  their  names  inserted  in  the  re- 
«:istry,  (and  without  which  their  security  could  not,  be  effected)  have  been 
held  liable  to  creditors  in  respect  of  stores  supplied  for  the  use  of  the  ship  | 
and  the  possession  of  one  owner  has  been  decided  to  be  the  possession  off 
alL    Mackel,  Ex  parte,  1  Rose,  447.    Vide  cti.  Jadbson  v.Fsmsa,  1  H.  Bl. 
114.     Foaagr  v.  Brander,  3  East,  10.   TretckeUm  v.  Rou>e,  11  East,  435.    Fra^ 
aer  v.  Marchf  13  ib.  238,  and  t  Camp.  517.    Lastly,  it  may  be  useful  to 
subjoin,  that  the  register  alone  is  not  even  priroft  facie  evidence  to  charge 
a  person  as  owner  of  a  ship,  in  a   suit   between  private  individuals, 
fhaer  v.  Hopkine,  2  Taunt  5 ;  nor  is  the  bUl  of  sale,  unless  it  appears  to 
bave  been  accepted  by  the. assignee.    ThUder  v.  fVnlpoUy  14 East,  9^itt 
vide  Cooper  v.  South,  4  Taunt.  80S,  and  Pirif  v.  iMsrsss,  ib.  65t« 


SECTION  VIIL 

or  TBB  ITATVTBS  MBRCHAIIT  ikMD  STAPLB. 

THE  mercantile  securities  of  statute  merchant,  statute  staple,  and  fecog-  Statute  sisf. 
ttiaance,  are  now  nearly  superseded  by  the  more  prevalent  mode  of  mort-  ehant* 
gaging  by  way  of  conditional  alienation.  Nevertheless  it  mav  fiiiriy  be 
expected  in  a  work  of  this  nature,  that  some  mention  should  be  made  of 
these  nearly  olisolete  forms  of  security.  A  statute  merchant,  then,  is  a  bond 
on  record,  provided  by  the  13  Edw.  1.  stat.  3.  c.  1.  Which  enacted,  that  a 
merchant  who  would  be  sure  of  bis  debt  might  cause  his  debtor  to  come 
before  the  Mayor  of  London,  or  some  chief  warden  of  the  city,  and  one  of 
the  cleiks  that  the  king  should  thereto  assign,  who  should  acknowledge  tlie 
debt,  and  the  day  of  payment ;  that  this  acknowledgment  should  be  en- 
rolled by  one  of  the  clerks,  the  roll  to  be  double,  whereof  one  part  should 
Kmain  with  the  mayor,  the  other  with  the  clerk ;  that  one  of  the  said  clerks 
should  write  an  obligation,  to  which  the  seal  of  the  debtor  should  be  put, 
together  with  the  king's  seal.  If  the  debtor  did  not  pay  at  the  day  limited, 
sffbls  lands  should  be  delivered  to  the  merchant,  to  hold  to  him  until  such 
time  as  the  debt  were  wholly  levied ;  and  the  merchant  should  have  such 
seishi  in  the  lands  and  tenements  delivered  to  him  or  his  assigns,  that  he 
might  maintain  a  writ  of  novel  dLtseisin  if  he  were  ousted.  An  obligation 
nnder  this  statute  has  obtained  the  name  of  a  pocket  jud^ent,  for  that  ou 
failure  of  payment  on  the  day  assigned,  execution  might  be  awarded, 
without  any  mesne  process  to  summon  the  debtor,  and  without  the  tronbls 
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or  charges  of  prodacing  evidence  to  eooVict  him.  B«c.  Abr.  Ei.  689.  On 
this  act  it  has  been  held,  that  a  material  variation  in  perfecting  the  security 
from  the  form  prescribed,  will  render  the  statute-merchant  void,  and  diai 
the  party  mav  be  relieved  in  a  writ  of  audUA  querelA,  t  Saond.  ^9  a.  n. ;  hot 
although  void  as  a  statute,  it  may  be  still  good  as  an  obligation,  being  nnder 
the  seal  of  the  debtor.  HoVrngworth  v.  Aame^  Cro.  Eliz.  355.  461.  494.  But 
it  has  also  been  held,  that  the  omission  of  an  immaterial  drcnmstance  will 
not  vitiate  It,  such  as  the  omission  of  the  day  of  payment,  for  then  the  debt 
will  be  deemed  to  be  paid  presently  (Sir  W.  Jo.  53.  Bridgm.  19.),  or  if  the 
inrolment  be  written  by  the  servant  of  the  clerk,  and  not  by  the  clerR  him- 
self, or  the  like.    Winch.  83. 

In  the  reign  of  Edw.  3.  it  was  thongfit  expedient  to  appoint  certsin 
towns  where  a  fair  of  the  staple  commodities  of  the  kingdom  (such  as  wool, 
leather,  fells,  and  lead,)  might  be  held  for  the  trade  of  foreign  merchants. 
To  protect  them  in  that  exclusive  branch  of  traffic,  the  statute  of  stsples 
(f7  Ed.  3.  Stat.  «.)  made  it  felony  for  any  English  merchant  to  export  the 
staple  commodities  of  the  realm.    It  also  authorized  the  mayor  of  tlie 
staple  to  take  recognizances  of  debts  made  before  him  In  the  presence  of 
tlie  constables  of  the  staple,  or  one  of  them,  and  declared  that  eadi  stsple 
should  have  a  seal  kept  in  the  possession  of  the  mayor  under  the  seal  of 
the  constables,  and  that  each  obligation  made  on  such  recognisances  b^"|" 
be  sealed  witli  the  seal  of  the  staple,— that  the  mayor  might  take  the  body 
of  the  debtor  and  commit  him  to  prison.  If  found  within  the  staple,  nonl 
he  made  agreement  for  the  debt  and  damages,  and  that  he  might  seise  the 
gbods  of  the  debtor  within  the  staple,  and  deliver  them  to  the  creditor  on 
a  true  appraisement,  or  sell  them  and  deliver  t^e  money  to  the  creditor; 
and  if  the  debtor  was  not  within  the  staple,  nor  goods  to  the  amount  of  toe 
debt,  the  same  should  be  certified  into  Chancery,  under  the  seal  of  the 
staple  on  which  a  writ  should  issue  to  take  the  body  of  the  debtor  and  hii 
lands,  tenements,  and  goods,  and  the  writ  should  be  returned  with  the  vsloe 
of  the  lands  and  goods,  and  due  execution  should  be  made  from  day  to  day 
in  like  manner  as  in  the  case  of  a  statute-merchant. 

This  statute  being  found  convenient,  it  was  by  connivance  soon  extended 
to  merchandize  not  within  the  staple ;  to  suppress  which,  and  yet  to  give 
the  creditor  a  similar  secnrity,  the  statute  23  Hen.  8.  c.  6.  provided  the 
recoguizanee  m  the  nature  of  a  atatute-stHpU,  enabling  the  Justices  of  the 
King's  Bench  or  Common  Pleas,  the  mayor  of  the  staple  of  Westminster,  or 
the  Recorder  of  London  to  take  recognizances  of  an  v  debt  which  should  be 
sealed  with  the  seals  of  the  debtor,  of  the  kiug,  and  of  the  person  before 
whom  it  was  acknowledged  and  enrolled,  and  whereupon  the  same  advin- 
tage  might  be  had  as  upon  a  statute-staple. 

Kecognizances  by  the  common  law  are  obligations  acknowledged  by  the 
debtor  before  any  of  the  Judges  in  or  out  of  term,  and  in  any  part  of  Eng- 
land, or  before  the  Lord  Chancellor,  or  any  other  person  for  such  purpose 
appointed  by  the  king ;  or,  by  the  custom  of  London,  before  the  Lorn  Mayor 
and  an  Alderman,  or  Lord  Mayor  singly,  and  perfected  by  enrolment  in  some 
court  of  record,  and  on  which  execution  may  be  sued  out,  hi  like  manner 
as  on  a  judgment.  If  execution  be  not  sued  out  within  a  year  and  a  ^f 
after  the  day  assigned  in  the  recognisance,  a  writ  of  scire  facias  must  be 
issued  to  revive  the  judgment.  Bac.  Abr.  687.  These  recognizances  mn^ 
be  enrolled  within  six  months  after  acknowledgment,  t  Saund.  8.  And 
they  bind  lands  in  tlie  hands  of  a  purchaser  from  the  time  of  enrolment 
Bac.  Abr.  Execution,  693.  The  writ  of  execution  on  a  statute  or  rerog- 
niaan<:e,  is  a  writ  qf  extent  or  extendi  facias  against  the  body,  lands,  and 
goods  of  the  debtor,  (sTidd's  Prac.  1031,  6th  edit.)  nnder  ^liich  the  shpriif 
roust  impannel  a  jury  to  extend  the  lands,  as  upon  an  elegit,  19  Via. 
Abr.  657. 

These  securities  possess  one  advantage  over  judgments.  A  judgment 
creditor,  having  a  single  judgment,  cannot  take  more  than  a  m/oiety  of  the 
lands  of  his  debtor  in  execution,  while  a  creditor  nnder  a  statute-merchant, 
statute-staple,  or  recognizance,  may  take  the  entirety  of  the  lands  in  exe- 
cution. After  extent  by  execution,  and  a  writ  of  literati  sued  and 
returned,  a  creditor  by  either  of  these  latter  secnrities  will  have  an  estate 
of  a  chattel  interest,  entitling  him  to  hold  the  lands  until  he  be  satisfied  his 
debt.  3  Prcs.  Abst.  340.  The  lands  taken  under  a  statute  or  recog* 
nizance,  will,  as  in  the  case  of  an  eUgity  descend  on  the  personal  represen- 
tatives of  the  conuzee  as  chattel  interests  ;  l  Inst.  42,  a.  250,  b.  %  Inst.  396. 
%  Vent.  327 ;  and  tliey  are  to  be  holden  until  tlie  couuxee  has  received  not 
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Mly  his  debt,  bat  also  bis  costs  of  suit  and  reasonable  expencos,  which  the 
Chancellor  is  to  assess,  and,  therefore,  although  the  time  of  the  statute  is 
expired,  the  conusor  will  be  put  to  his  scire  facias  before  he  can  regain  pos*  ' 

session  of  his  lands.  4  Co.  67.  S  KoU.  Ab.  479.  If  the  debt  he  lOOi.,  and 
the  extended  value  M.  per  aaaum,  the  estate  will  continue  to  the  end  of 
twenty  years,  but  the  estate  may  determine  at  an  earlier  period  by  casual 
profits,  and  the  account  may  be  taken  at  law  on  the  writ  venire  facias  ad 
cempaJLittnidMm.  At  law,  the  extended  value  only  is  regarded,  and  tills  value 
is  generally  Ar  below  the  actual  value,  so  as  to  make  an  allowance  for  the 
loss  of  interest,  &c«  But  in  equity  the  estate  is  considered  merely  as  a 
security  for  the  debt—- the  interest  of  the  tenant  being  redeemable,  like  a 
mortgage,  on  payment  of  principal,  interest,  and  costs ;  and  the  account 
will  be  taken  according  to  tiie  actual,  not  the  extended,  value.  Marsh  ▼. 
Les,  t  Vent.  aS8.  Whether  any  specific  period  is  fixed,  after  which  a  court 
of  equity  will  not  administer  this  relief,  is  a  point  on  which  qo  decision  occurs, 
S  Pres.  Ahs.  84.  These  interests  being  of  a  chattel  quality,  may  be  assigned 
as  other  chattel  interests,  without  livery  of  seisin,  or  may  be  bequeathed  by 
will  as  personal  estate ;  and,  on  the  death  of  the  tenant,  they  will  devolve 
to  his  executors,  or  personal  representatives,  or  pass  to  a  legatee  by  be- 
quest and  assent  to  that  bequest,  ib.  The  estate  may  be  in  reversion,  or 
in  possession,  and  one  estate  of  this  description  may,  it  should  seem,  merge 
in  another  estate  of  the  like  description.  Dtghton  v.  GreentiXki  %  Vent 
«S1,  Cellists  Pari.  Ca«  64,  ahd  3  Pres.  Con.  177. 195.  Lands  purchased 
subseoaently  to  the  acknowledgment  of  the  statute  or  recognizance  will, 
as  in  liie  ease  of  a  judgment,  be  bound  by  the  lien  ;  Bae.  Abr.  Exec.  69B> 
and  as  the  statute  was  created  for  the  benefit  of  merchandise,  an  alien 
merchant  raav  extend  the  lands  under  a  statute,  and  hold  them  against  the 
king.  Bac.  Abr.  Aliens,  138.  .After  the  debt  and  costs  are  satisfied,  tlie 
proper  discharge  is  the  entry  oV  satisfaction  on  the  record ;  though,  accord- 
ing to  Shop.  Ton.  358,  the  estate  will  not  determine,  except  there  be  a 
jadgment  on  the  writ  venire  facias  ad  ampuiandum,  ascertaining  that  the 
debt  is  satisfied.  For  more  on  the  subject  of  these  securities  the  reader  is 
referred  to  *i  Crn.  Dig.  50.  2d.  edit.  8hep.  Ton.  c,  tO.  Tidd's  Prac.  11 10, 
et  seq.  7th  edit,  and  t.Wms.  Saund.  69  c. 


SECTION  IX. 


CROWV    DEBTS. 


CROWN  debts  are  either  of  record  or  not  of  record.  The  former  bind  Croimi  debis 
the  lands  of  the  king's  debtor  from  the  time  of  his- becoming  such  ;  and  into  ^  records 
whosesoever  hands  the  hinds  come  the  Uen  will  attach.  2  Rolls.  Abr.  166,  (b), 
pt  1.  The  crown,  by  its  prerogative,  has  preference  in  all  cases  in  which 
its  debt  is  prior  on  record  to  the  judgment,  statute,  or  recognizance  of  the 
sobject  even  if  tbe  lands  have  been  actually  delivered  to  the  subject  under 
eltgU-or  extent.  Bac.  Abr.  Exc.  735.  t  Saund.  70  c.  Gilb.  Exclu  88.  If 
the  judgment,  statute,  or  recognizance  of  the  sobject  be  prior  In  date  to  the 
king*s  debt  of  record,  tbe  lands  must  be  actually  delivered  to  the  subject  in 
satisfaction  of  his  debt,  to  entitle  him  to  priority ;  for  if  the  king's  writ  comes 
into  the  sheriff's  hands,  whilst  the  lands  are  in  possession  of  the  law  on  the 
eiegii  or  extent,  and  not  actually  delivered  to  the  creditor,  the  alteration  of 
property  will  not  be  complete,  and  so  the  king's  debt  not  postponed.  Oilb. 
£xch.  91. 

By  the  13  Elis.  cap.  4.  it  b  enacted,  that  all  the  lands,  tenements,  and    Xi«N  on  lands 
hereditaments,  which  any  accountant  of  the  queen,  her  heirs  and  suoces-    ^f  aeconntants 
sors,  hatli,  while  he  remains  accountable,  shall,  for  the  payment  of  the  debts    and  their 
of  tM  queen,  her  heirs  and  successors,  be  liable  and  put  in  execution  iu  like    sureties, 
manner  as  if  such  accountant  had  stood  bound  by  writing  obligatory  [having 
the  efi^ect  of  the  statute-staple]  to  her  majesty,  her  heirs  and  successors, 
for  payment  of  the  same.    aec.  l.     If  the  sum  be  not  paid  within  six 
months  after  the  account  passed,  the  queen  may  sell  so  much  of  the  debtor's 
estate  as  will  answer  the  debt,  tbe  overplus  of  the  Sale  to  be  returned  to  »  ^ 


1076 


CAP.  XXIII.  f.  IX* 


Clown  DKBVfl. 


Cnmm  deht$ 
not  of  reeordf 
gntitUd  to  yru 
erity  over  oub' 
jeet'o  execM* 
turn,  if  prO' 
pertyiH  goods 
mot  chongtd 
by  $aU  mid 
^deUvory. 


CrOfids  hound 
from  tesu. 


tlie  Bccomitant  or  his  bdn,  by  the  officer  that  receives  the  ptrcfaase  money 
wittiont  further  ^rarrant  is,  t  and  9.  If  such  accountant  or  debtor  par- 
chase  lands  in  others  names,  in  trust  for  his  own  use,  that  i>etng  foona  by 
office  or  inquisition,  those  lands  also  shall  be  liable  to  satisfy  the  debt  ia 
such  manner  as  before  is  expressed,  s.  5.  T^  aqt  not  to  extend  to  charge 
any  accountant,  whose  yearly  receipts  do  not  exceed  SOOL^  otherwise 
than  as  be  was  lawfully  chargeable  before,  s.  10.  The  aneeo,  &c.  being 
satisfied  by  sale  of  lands,  the  sureties  are  to  be  discharged  tor  so  much ;  bat 
If  any  yet  remains  unpaid,  the  sureties  are  to  pay  the  residue  rateably  ac- 
cording to  their  abilities,  s.  ljl.«>-On  this  statute,  it  has  been  held,  thst 
the  lands  of  an  accountant  to  the  crown  become  bound  IVom  the  time  be 
enters  Into  office,  and  not  merely  from  the  time  he  becomes  indebted,  so 
that  sales  by  such  receiYers,  before  they  become  indebted,  nay  be  de- 
feated by  debts  subsequently  contracted.  Chan,  of  Oxford's  Ca.  10  Co. 
65, 56.  Bp,  of  Bristol  v.  Coxkeody  Mos.  e57.  m<M»  v.  Hov,  S  Vem.  3a9 ; 
et  vide  Manning's  Exch.  5S6, 5S7. 

Crown  debts  not  of  record,  are  those  by  simple  contract,  hood,  or 
other  specialty,  which  acquire  no  preference  till  found  by  inquisition,  when 
they  become  debts  of  record.    By  the  50th  and  5Sd  sections  of  the  Act 
S3  Hen.  8.  c.  39,  the  king  is  enabled  to  proceed  to  execution  on  a  bond 
executed  to  him  without  a  previous  inquisition ;  and  by  the  74th  sec  of 
the  same  statute,  it  is  enacted,  that  if  any  snit  shall  be  commenced  or 
taken,  or  any  process  be  awarded  for  the  kins,  for  the  recovery  of  any  of 
his  debts,  then  the  same  snit  or  process  shall  do  preferred  before  tiie  sait 
of  any  person  or  persons ;  and  that  the  king,  his  hehrs  and  succesion, 
shall  have  first  execution  against  any  defendant  or  defendants  of  and  lor 
his  said  debts,  before  any  other  person  or  persons,  so  always  that  the 
king's  suit  l>e  taken  and  commenced  or  process  awarded  for  the  said  debt 
at  the  king's  snit,  before  indgment  given  for  the  said  other  person  or 
persons.    The  words  <<  and  that  the  kinc  shall  have  first  execution,''  have 
been  hcAd  to  refer  not  to  a  preference  as  between  two  executions,  tiie  oae 
aaed  out  by  the  crown,  and)  the  other  by  the  subject,  but  to  a  prerogative 
whereby  the  crown  is  to  be  first  satisfied  l>efore  the  subject  can  take  out  soy 
execution  at  all.  Therefore,  in  The  King  v.  AUmdt^  the  court  of  Excbeqner 
decided  that  goods  seised  under  a  >i./a.  at  tiie  suit  of  a  subject  were,  before 
sale,  liable  to  be  taken  by  virtue  of  the  king's  extent,  tested  after  the  de- 
livery of  the  fi.  fa,  to  the  sheriff.   16  East,  978.  S.  C.  7  T.  R.  174.     And 
tiiis  case  has  l>een  confirmed  by  tiie  subsequent  one  of  The  King  v.  Skfer, 
6Pri.  114,  where  it  viras  held,  that  the  crown's  rigl|t  on  an  imnediste 
extent,  in  preference  to  the  execution  of  a  subject,  can  only  be  defeated  by 
the  property  being  altered  by  a  sale  and  delivery  of  the  goods  seized  under 
the  latter.     At  all  events,  whatever  doubt  may  be  entertained  of  the  aa- 
thority  of  J%s  King  v.  AUniUtf  the  court  of  Exchequer  would  not,  so  long  ss 
it  remained  uncontradicted  by  any  later  case,  impeach  it  on  a  mere  inter- 
locotoiy  motion.  6  Pri.  1 14.    There  is  no  distinction  between  an  extent 
in  chief,  and  an  extent  in  aid  in  this  particular,  ib.    Where  in  an  action 
against  the  sheriff,  it  appeared  that  the  Ji.  fa.  had  l>epn  in  part  executed 
by  sale  of  ^ome  of  the  goods  taken  under  it  on  Saturday,  and  the  reddae 
were  sold  on  the  Monday,  after  which,  but  before  Hk  ^yment  over  of 
the  proceeds,  the  crown  process  was  delivered  to  him ;  it  vras  held,  tfast 
by  the  sale  the  execution  was  complete,  and  the  property  thereby  changed, 
and  the  party  entitied  to  recover  against  the  sheriff  for  money  had  and  re- 
ceived.   Swdn  V.  Morland,  1  Brod.  &  Bing.  370.    In   1  Gow.  Rep.  39,  it  is 
made  a  question  whether,  if  the  king's  extent  he  delivered  to  the  sheriff 
on  the  very  day  on  which  goods  taken  under  an  execution  at  the  snit  of  a 
subject  are  sold  and  delivered  to  purchasers,  but  after  such  actual  sale  and 
delivenr— whether  such  extent  will  be  entitled  to  priority  ?   A  verdict  was 
found  tor  the  plaintiff  (subject  to  a  special  case)  that  it  would  be  so  entitied 
to  preference,    tn  this  ease  it  was  considered  clear,  on  the  authority  of  1^ 
King  V.  Allnuttf  supra,  that  delivery  of  the  extent  after  entry  and  seisure, 
nnder  an  execution  at  the  suit  of  a  subject,  but  before  sale  and  delivery, 
will  give  it  priority.    See  also  Pugh  v.  itoHnson,    iT.  R.  116.   Thnntm 
V.  MUlSy  16  East,  254,  and  Dale  v.  Birchy  3  Camp.  347. 

As  the  crown  is  not  bound  by  the  statute  of  frauds,  which  directs  tint 
chattels  sliall  be  bound  from  the  delivery  of  the  writ  of  execntion  into 
the  hands  of  the  she^ff,  the  property  of  the  king's  debtor  is  bonnd  from 
the  day  of  the  teste,  although  the  writ  be  not  delivered  to  the  shcrifij 
or  even  sued  out  tiU  long  afterwards,   Man.  Exch.  544. 
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Extents  in  aid,  are  now  Tcrv  properiy  confined  to  the  amount  of  debt    Extent  Is 
actually  dne  to  .the  crown,  and  not  allowed,  as  fonnerly,  to  cover  debts    «<f* 
dne  to  the  king's  debtors  of  larger  amount  than  the  debts  due  by  them  to 
the  crown.    57  Geo.  3.  c.  117. 

If  an  estate,  subject  to  a  mortgage,  be  sold  absolutely  under  an  extent,    Extent  m 
and  the  purchase  money  paid  into  court,  the  crown  will  not  be  allowed,    esiate  tukfeet 
on  motion,  to  satisfy  the  mortgagee,  but  the  court  will  order  a  reference    *o  mortgage, 
to  the  Deputy  Remembrancer,  to  ascertain  what  is  dne  on  the  mortgage. 
Kmg  T.  Cembesy  1  Pri.  t07.     Notice  of  motion  for  an  order  of  sale  of  a 
crown  debtor's  mortgaged  lands  under  an  extent,  should  be  given  to  the 
mortgagee  before  the  motion  can  be  made,  ib> 


SECTION  X. 

IRISH  LBASB  AlfD  LOAH. 

THE  mode  in  Ireland  of  granting  a  lease  at  a  reduced  rent,  in  con-   C«jes  where 
stderation  of  the  money  borrowed,  or  of  granting  a  lease,  which  is  in   Uaee  cmmeeted 
fact,  accompanied  with  a  contract  for  borrowing  and  lending,  has  been    with  loam  ^f 
before  noticed,  see  antea,  374,  of  this  edition,  n.  (jE).    In  Brown  v*  O^Dea^   ntoney,  kdd 
t  Sch.  Sc  Lef.  115,  a  beneficial  lease  granted  at  toe  same  time  as  a  loan   inoperative, 
of  money  by  the  lessee  to  the  lessor  was  held  fraudulent  and  void,  since  it 
afford^  to  uie  lender  a  profit  on  the  money  advanced  b^ond  legal  interest*  ' 

It  was  attempted  to  distinguish  these  transactions,  but  Lord  Redesdale 
said,  that  as  nothins  appeared  in  the  case  to  separate  them,  thev  must  be 
taken  to  be  one  and  the  same  contract    He  added,  that  it  would  perhaps 
tiave  been  a  good  rule  to  have  held,  that  a  lease  of  this  nature  should,  in 
every  case,  be  inoperative,  for  that  it  was  to  be  presumed  that  whatever 
advantage  the  tenant  obtained  by  the  lease,  was  the  inducement  to  him 
to  lend  the  money,  and  that  was  obtaining  a  profit  for  the  loan  of  money 
beyond  what  the  Uiw  allowed;  1  Sch.  &  Lef.  119.      In  Hunt  v.  Potter^ 
1  Sch.  Sc  Lef.  119,  n.  (a),  the  evidence  as  to  the  lease  and  loan  being  one 
transaction,  was  contradictory.    An  issue  was  therefore  directed  to  try 
**  wJiether  the  plaintiff,  at  any  time,  and  when,  previous  to  the  day  oo 
which  the  lease  was  executed,  contracted,  and  agreed  with  the  defendant 
to  grant  the  said  defendant  tiie  lease  in  question,  or  whether  such  lease 
was  wholly  independent  of  and  unconnected  with  the  loan  or  treaty,  or 
communication  for  a  loan  of  money."    So  in  Drew  v.  Power,  ib.  183,  the 
Lord  Chancellor  was  about  to  direct  an   issue  to  the  same  efi'ect  but 
afterwards  found  the  evidence  before  htm  sufficient  to  decide  the  case, 
and  he  declared  that  the  lease  having  been  obtained   under  the  influ- 
ence of  a  loan  of  money,  expected  to  be  obtained  by  the  lessor  from  the 
lessee,  the  case  was  void.     On  this  occasion  Lord  Kedesdale  further 
observed,  that  when  the  loan  of  money  is  an  inducement  to  granting  a 
lease,  it  vitiates  the  whole  transaction ;  for  the  policy  of  the  law  woulobe 
completely  defeated,  if  courts  were  not  to  watch  such  contracts  with 
severity,  and  be  sure  that  they  did  not  permit  persons,  under  cover  of 
ordinary  dealings  between  man  and  man,  to  obtain  an  advantage  beyond 
the  legal  interest.    If  every  man  could'  obtain  for  the  loan  of  his  money 
as  high  a  rate  of  interest,  without  hazard,  as  they  who  eni|>loyed  it  in 
trade  and  manufactures,  no  man  would  eroplov  his  money  in  hazardous 
undertakings,  the  most  industrious  of  the  people  would  be  ground  down 
by  usurers,  who  would  get  the  profits  of  trade,  and  the  enterprizing  and   , 
industrious  trader  would  be  ruined ;    1  Sch.  Sc  Lef.  195.    On  these  princi- 

£Ies,  a  lease  granted  at  the  same  time  with  tlie  loan  of  money,  oy  the 
issee  to  the  lessor,  was  in  another  case  set  aside,  although  the  proposal 
for  connecting  the  loan  with  the  lease  moved  from  the  lessor ;  but  a  bond 
JSde  nnder-lease  from  the  lender  was  permitted  to  stand.  Where  A.  who 
was  seised  of  the  reversion  in  fee  of  premises  which  were  let  to  E.  for  a 
term  of  years  at  15^  8s.  yearly  rent;  agreed  to  sell  to  B.  the  rent 
reserved  by  that  lease  for  the  residue  of  the  term  for  a  certain  sum, 
the  prmcipai  and  interest  of  which  was  to  be  reiilibursed  to  B.  before  the 
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expiratioiiLof  the  term,  by  the  perception  of  (he  rent,  supposing  it  pvnctnslly 

pftid  ;   and,  at  tlie  same  time,  A.  being  indaced   by   the  accommodatioo 

offered  him  by  B.,  in  parchaMng  the  rent,  made  a  lease  for  lives  renewable 

for  ever  to  B.  of  the  same  premises,  and  at  the  same  rent  which  he  paid, 

but  the  lease  was  «ot  to  commence  nor  the  rent  be  payable  until  the 

expiration  of  E.'s  lease ;   at  which  time  the  premises  would  be  worth  /roni 

SO  to  HiL  per  annum ;  it  was  held,  that  this  was  not  impeachable  as  a  lease 

coupled  with  a  loan,  the  first  transaction  being  a  fair  purchase   pf .  the 

.  rent,  and  the  second,  though  induced  hy  the  first,  was  not  distingttishal)le 

from  a  lease  made  upon  payment  of  a  fine.    Lewkey  v.  0*D<mneU,  2  Sch.  & 

Iief.  466,  «nd  this  decree  was  affirmed  on  appeal  by  Lord  Chancellor 

Ponsonby,  2  Sch.  Sc  Lef.  74C. 

CoiiM  when  We  now  turn  to  fVebb  v.  Rorke,  «Sch.  &  Lef.  661,  which  Lord  Manners 

lease  remot(dy     declared  he  was  not  prepared  to  follow,  see  antea,  p.  574,  n.  (E).     In 

eonneeted  tntk    WiUon  v.  Browne^  1  Ball.  &  Bea.  125,  a  lease  had  been  made  at  a  stipu- 

loan,  held  lated  rent,  and  the  landlord  at  the  same  time  obtained  from  the  tenant  a 

89od^  sum  of  money  (two  years  rent)  in  which  the  tenant  was  secured  by  another 

lease  of  the  same  date  for  two  years,  at  a  nominal  rent,  the  interest  to  be 
retained  out  of  the  first  sale  payable  under  the  other  lease.  Lord  Manoen 
decided,  that  this  was  not  a  lease  in  consideration  of  a  loan,  as  the  relation 
of  debtor  and  creditor  did  not  exist ;  and  that  the  tenant  by  action  eonid 
not  recover  the  money ;  it  was  but  an  advance  of  rent,'  by  way  of  fine 
or  foregift.  His  Lordship  also  held,  that  after  great  length  of  time  the 
question  of  undervalue  could,  not  be  entertained,  1  Ball.  &  Bea.  130.  So 
a  lease,  which  contained  a  clause,  empdwering  the  tenant  to  retain  tbe 
rents  till  a  sum  of  money  advanced  to  the  landlord  at  the  time  of  graating 
the  lease  was  repaid,  but  for  which  no  separate  security  was  given,  w«i 
held  by  the  same  noble  Lord  not  impeachable  on  the  grounds  of  being  a 
lease  connected  with  a  loan.  Prior  v.  Dumphyy  1  Ball.  &  Bea.  27.  And 
where  there  was  a  lease  at  a  fair  rent,  the  lessee  paying  two  years  rent  in 
advance,  the  regular  payment  of  which  rent  was  secured  by  the  lessor's 
bond  and  insurance  on  his  life,  Lord  Manners  held,  that  the  lease  was  not 
impeachable,  either  as  fraudulent  on  a  power  to  lease  without  fine,  or  as 
beug  accompanied  with  a  loan  of  money.  His  Lordship,  on  the  latter 
point,  observed,  that  in  cases  of  forfeiture  particularly,  the  court  will 
always  look  into  the  real  transaction  between  tne  parties;  and  he  was  satis- 
fied, that  in  the  case  before  him,  the  advance  was  never  intended  to  be 
either  a  loan  of  money  or  a  fine,  but  was  a  mere  anticipation  of  rent,  and 
snch  being  the  intention  of  the  parties,  if  it  did  not  operate  to  reduce  tbe 
rent,  he  would  not  strain  a  point  in  order  to  work  a  forfeiture.  Aad 
Jjtteel  gtmnd  ^^  Manners  thought  it  not  to  be  the  duty  of  the  court  to  extend  the 
11^^,  doctrine  of  lease  and  loan  further  tlian  it  had  been  already  carried; 

for,  it  had  too  often  been  made  the  instrnment  of  fraud  and  dishonesty 
by  those  who  came,  upon  that  ground,  to  be  relieved  against  their  own 
acts •  deliberately    and  fairly    entered  into;    nevertheless,  whenever  tbe 
case  of  lease  and  loan  was  clearly  established,  the  court  would  certauily 
grant  relief.    O^Brien  v.  Griersony  2  Ball.  &  Bea.  332. 
Usury  as  C9»-        In  The  King  v.  Drwry^  2  Lev.  7,  the  defendant  was  indicted  for  nsniy  hi 
nected  with        taking  more  than  legal  interest  by  obtaining  a  beneficial  lease.    Hale, 
lease  and  loan.    C.  J.  before  whom  he  was  tried,  said,  that  if  any  other  security  for  pay- 
ment of  the  money  had  been  given,  or  that  by  any  collateral  agreement 
it  was  to  be  repaid,  and  all  this  a  contrivance  to  avoid  the  statute,  it 
would  be  usury.    But  a  covenant  to  grant  a  new  lease  for  a  further  tenn, 
at  the  same  rent,  and  in  consideration  of  a  loan  of  money,  was  held  by 
Sir  Joseph  Jekyll,  M.  R.  to  be  such  a  lien  as  bound  the  right  in  wboie 
hands  soever  it  came.    Steed  r.  Oaghy   9  Mod.  43.    S,  C.  antea,  717,  of 
this  edition,  text. 
Remainder-  *On  this  subject  it  may  be  finally  remarked,  that  a  bill  will  not  lie  at 

man  cannot  set   the  suit  of  a  remainder-man  to  set  aside  a  lease  granted  by  a  tenant  for  life, 
aside  lease  by     on  the  ground  of  its  being  accompanied  with  a  loan  of  money  ;  there  being 
tenant  for  l\fe    no  privity  between  them,  and  the  remedy  being  at  law.     Corbet  v.  Segrextf 
on  ground  of       2  Ball.  &  Bea.  98.. 
loan. 
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SECTION 'XI. 

CA8B8   ON  BANKRUPTCY. 

IF  the  mortgagor  become  bankrupt,  the  mortgagee  cannot  proTe  nndei  Mortgagee  mn$ 
Ihe  cornmiMiODy  and  then  resort  to  his  security  for  the  residue.  Lord  Hard-  jyroy  taU  under 
wicke  has  said,  that  "  every  creditor  is  to  swear  whether  he  has  a  security  general  order    ^ 
or  not;  if  he  lias  a  security,  and  insists  upon  proving,  he  must  deliver  up  m  bankruptcy, 
the  security  for  the  benefit  of  the  creditors  at  large,  be  they  morttfages  or 
pledges."    Grove,  Ex  parte,  1  Atk.  104.    Twogo<^  Ex  parte,  19  Yes.  S31. 
The  usual  course  in  this  case  is,  for  the  mortgagee  to  pray  a  sale  of  the  estate 
lader  the  general  order  in  bankruptcy,  ( 8th  March,  1794,)  and  if  the  mooej 
produced  tiiereby  be  insufficient  to  pay  Uie  expences  of  the  sale,  and  his 
principal,  interest,  and  costs,  then  to  come  in  as  a  creditor  under  the  com- 
mission.   This  order  (wl^ich  was  made  by  Lord  Loughborough,  C.)  dhrects, 
that  upon  application  to  the  major  part  of  the  comnussioners  named  in  any 
commission  of  bankruptcv,  by  any  person  claiming  to  be  a  mortgagee  of 
any  part  of  the  bankrflpt^s  estate  or  effects,  the  said  commissioners  shall 
proceed  to  enquire,  whether  such  person  is  such  a  mortgagee  and  for  what 
consideration,  and  under  what  circumstances ;  and  if^the  commissioners 
fiod  such  person  to  be  a  mortgagee,  and  no  sufficient  objection  shall  appear 
to  his  titM,  or  to  the  sum  cteimed  by  him,  tiien  that  the  commissioners  do 
proceed  to  take  an  account  of  the  principal,  interest,  and  costs  due  npon 
such  mortgage,  and  of  the  rents  and  profits  of  the  mortgaged  premises  re* 
ceived  by  such  mort^^ee,  or  by  any  other  person  or  persons,  for  his  use; 

and  that  the  commissioners  do  then  cause  due  notice  to  be  given  in  the 
London  Gazette,  and  in  such  other  of  the  public  papers  as  they  shall  think 

fit,  when  and  where  the  said  mortgaged  premises  are  to  be  sold  before  them, 

or  by  public  auction  at  any  other  place  or  places,  if  they  shall  so  think  fit ; 

that  such  sale  be  made  accordingly ;  that  all  proper  parties  do  Join  in  the 

conveyance  to  Ae  purchaser,  as  3ie  said  commissioners  shall  direct ;  that 

the  mouies  to  arise  from  such  sale  be  applied,  in  the  first  place,  in  payment 

of  the  expences  attending  the  same,  ana  then  in  payment  of  what  sludl  be 

found  due  to  such  mortgagee,  for  principal,  interest,  and  costs ;  and  that 

the  surplus  of  the  said  monies  (if  any)  be  paid  to  the  assignees  of  the  said 

bankrupt :  but  in  case  the  monies  to  arise  from  such  sale  be  insnfi&cient  to 

pay  what  shall  be  found  due  to  such  mortgagee,  then  that  such  mortgagee 

oe  admitted  a  creditor   under  the  said  ^commission  for.  such  deficiency, 

hut  so  as  not  to  disturb  any  dividend  then  already  made;  and  for  the  bet- 
ter making  such  inquiry,  and  taking  such  account  as  aforesaid,  and  makins 

a  title  to  such  purchaser,  it  is  lastly  ordered,  that  all  parties  be  examined 

by  the  said  commissioners,  npon  interrogatories  or  otherwise,, as  the  com- 

misiioners  shall  think  fit,  and  do  produce  before  the  said  commissioners, 

npon  oath,  all  deeds,  papers,  and  writings  in  their  respective  custody  or 

power,  relating  to  the  estate  or  effects  of  the  said  bankrupt,  as  the  com- 

missionera  shall  direct.   4  Bro.  C.  C.  550.  i  Cooke,  B.  L.  {84.  Whitmarsh, 

B.L.478.  .  ' 

If  the  equity  of  redemption  be  not  in  the  bankrupt  the  commUsionert   Cases  on  reiie- 

cannot,  under  this  general  order,  direct  a  sale ;  Topkam,  Ex  parte,  1  Mad.  ^  order. 

Rep.  38,  nor  can  they  compel  a  second  mortgagee,  not  claiming  under  tha 

commission  but  relying  on  his  security,  to  join  in  a  sale  obtained  by  a  first 

mortgagee.    Jackson,  Ex  parte,  5  Ves.  357.    1  Mad.  38,  n.    The  only  way, 

tfaerdbre,  to  make  a  title  in  this  case,  is  for  the  creditors  to  redeem  both 

mortgages,    s  Chris.  B.  L.  110.    But  if  the  second  mortgagee  be  present 

at  tlie  time  the  order  for  sale  is  made,  and  suffers  the  sale  to  go  on,  he 

cannot  afWrwards  object  to  joining  ;  per  Lord  Loughborough,  in  Jackoon, 

Ex  parte,  snpra.    In  IViaeman  v.  Carbonnell,  1  £q.  Ca.  Abr.  31S,  pi.  9,  the 

plaintiff  had  a  mortgage  and  bond  for  the  money  lent,  the  equity  of  reoeiup- 

tion  was  mortgaged  again,  and  the  second  mortgagee  had  also  a  bond  ;  the 

mortgagor  became  bankrupt,  and  the  first  mortgagee  brought   a  bill  to 

have  the  premises  sold,  and  if  tliey  fell  short  (as  they  did)  to  come  in  as  a 

creditor  for  the  deficiency :  it  was  so  decreed,  and  the  second  mortgagee 

was  directed  to  stand  on  his  bond.    This  case,  says  Mr.  Christian,  iias  in-  j 

trodiiced  the  practice  of  allowing  the  mortgagee  to  prove  for  the  deficiency  1 

upoD  a  sale  of  the  mortgaged  premises,  pledge^  or  lien,  though  there  be  no 
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bond,  note,- or  other  nccnrify.  t  CIvist.-  B.L.108,  td  edit    If 
a  first  and  second  mortgage,  the  seaond  mortgagee  may  petition  me  dnD" 
cellor  that  the  premises  may  be  sold;  UoweUj  ExpaHe,  7Vin.  ^br.  lOf; 
or  he  may  apply  to  the  comnitsvioners  for  a  sale  under  the  general  order, 
(«  Christ  B.  L.  108,)  and  it  may  be  questioned  whether  the  latter  »  »^  "^ 
the  only,  as  it  certauily  is  the  preferable,  remedy  open  to  him,  h^^^^^ 
foreclosure.    If  the  produce  of  the  estate  be  insnfficient  to  discharge  tiie 
debt  and  coste,  the  mortgagee,  proving  for  the  remainder  under  the  com- 
mission, caoDOt  charge  interest  beyond  the  dat^  of  the  commissiMi.  ^Mgery 
Ex  MtrU^  4  Ves.  165.    Upon  an  application  to  the  Chancellor  that  the  sale 
of  the  premises  might  be  in  the  country,  Lord  Thuriow  would  «»▼«■• 
directions  thsrem,  but  left  it  to  the  commissioners  to  sell  in  the  manner  tney 
When  requisHe  thought  most  advantageous,  Coiit%s,  Ex  porle,  t  Ves.  jnn.  lit.    ^*~ 
ia  apply  toeourt  where  it  i^  necessary  for  the  mortgagee  to  apply  to  the  court  for  ,lf*y«  ^ 
to  bid  at  sole,      bid  at  a  sale,  or  to  become  a  purchaser,  there  must  be  tlie  possibtuty  oi 

some  conflicting  interest,  otherwise  the  application  will  be  nnnccemry. 
Dueaney  Es  parte,  1  Buck.  B.  C.  18.  But  in  a  subsequent  case  Mr.  Fr«- 
ton,  as  amicus  curia,  stated  the  general  understanding  of  the  P'^^f*  • 
be,  tihat  it  was  necessary  in  every  instance  for  the  mortgagee  to  apply  to  uie 
court  for  liberty  to  bid  at  the  sale.  And  the  court  seems  to  ^ve  acqoiescett 
in  that  saggestion.  Hammond,  Ex  parte,  lb.  464.  It  is  difficult  h^««w» 
to  draw  snch  a  general  nUe  from  the  decided  cases;  (see  them  colltcteg, 
antea,  lU,  of  diis  edition,  in  notiai)  nevertheless  It  would  now  be  tapm- 
dent  to  neglect  obtaining  an  order  for  such  purpose.  ,i ^  ^        «*  \ 

Auet$4m  duty.         By  the  sUtute  43  Geo.  S.  c.  69,  schedule  A.  (Excise  censolidatioj  m^} 

a  duty  of  sixpence  in  tlie  pound  is  imposed  on  sales  by  auction.    But  ve 
15th  section  (19  Geo.  d.  c.  56,)  provides,  that  nothing  in  thisor  »">«/««•«* 
act  shall  extend  to  chaige  with  the  said  duty,  any  estate  or  effccU  wj»M«: 
rupts  sold  by  order  of  the  assignee  or  assignees  under  any  commissimi  of 
bankruptcy.     Lord  Kenyon  has  beld«t  nbl  prius,  that  sales  "nj?«2f 
above  general  order,  are  subject  to  tlie  auction  du^,  no^thrtandmg  oie 
exceptions  in  this  statute,  because  the  property  sold  is  in  fact ««  P">P^ 
of  the  mortgagee,  and  not  of  the  bankrupt.  Cstfr*  ▼.  Vreedy^  1  Esp.  d9». 
Mr.  Christian  adds,  "  I  should  scarce  think  this  opinion  would  be  Mopted 
by  other  judges ;  for  the  mortgagee  is  to  receive  his  debt  free  "«■■" 
costs."  s  Chris.  B.  L.  111.    It  has  however  been  ibllowed  in  tLmgj^  Abbtit, 
aPri.  178,  with  this  disUncHon,  that  if  the  asslanees  take  upon  »««««▼« 
to  sell,  not  merely  the  equity  of  redemption  to  which  only  they  are  entitiea, 
but  the  whole  property  absolutely,  they  will  be  liable  tor  the  duty,  heoasc 
they  cannot  state  in  their  certificate  that  aM  and  every  the  estates,  »••, 
&c.  specified  in  the  catalogue,  were,  really  and  truly  the  property  of  me 
.  baniumpt  at  the  time  of  suing  foHh  the  commission.    Baron  Grtiiam  ssM, 
that  it  was  a  frequent  practice  to  direct  a  sale  of  an  equity  of  rodempoon 
alone,  and  tiiat  was  what  the  assignees  should  have  done.    It  ^*  ""**  "J" 
portaat  whether  the  mortgagee's  assent  were  expressed  or  implied.   TO 
assignees  chose  to  sell  the  whole,  and  might  have  pledged  themselwsto 
.  make  a  title  to  the  purchaser;  and  if,  in  dmng  so,  they  twik  upon  twm- 
selves  to  sell  the  property  unincumbered,  for  their  greater  advanUge,  t»ey 
must  do  It  with  sll  its  consequences.    In  the  case  of  pledges  of  pensBW 
.  goods,  the  property  was  substantially  in  those  who  had  the  7?!'^^*"' PJ"?" 
sion.    In  this  mstance  the  learned  Baron  was  clearly  pf  opinion  wat  we 
assignees  had  made  themselves  liable  to  pay  the  duty.    And  per  R^^"**"^ 
Baron,  if  tlie  mortgagee  had  sold  his  mortgage  by  auction,  he  wotfd 
have  become  liable  to  pay  the  doty,  aUhough  the  $ale  had  not  proved  «>/- 
ficientlp  producHre  tc  oaiisfyhis  debt.   3Fri.  197.    After  a  review  of  tkis 
.  case  Mr.  Christian  is  still  obliged  to  think,  tiiat  the  composers  and  enacten 
of  the  statute  19  Geo.  8,  meant  to  include  by  the  general  words  *'  estate, 
effects,  goods,  chattels,  and  property  of  the  bankrupt,"  all  that  interest  ia 
the  bankrupt  which  roust  be  sold  by  order  of  tlie  Chancellor,  or  the  com- 
missioners, for  the  benefit  of  the  creditors,  and  the  learned  professor  snggcsti, 
that  if  the  legislature,  in  thi^  instance,  have  not  expressed  themselves  witfa 
suiiicient  cleamcM,  the  omissiou  ought  to  be  supplied  by  the  first  statnts 
passed  upon  the  bankrupt  law.  <  Christ.  B.  L.  587, 588. 
Merigagte  can*      A  mortgagee  having  once  elected  to  prove,  under  the  commission,  ais 
not  retract  eUc*  creditor,  cannot  at>erwards  retract,  and  betake  himself  to  his  secority. 
tUn  to  prove.       Downes,  Ex  pnrte,  18  Ve^.  JtSK).    On  this  principle  it  should  seem  to  follow, 

that  a  mortgagee  coming  in  under  a  composition  deed,  would  not  be  allowed 
to  retract  the  election  he  has  made,  but  as  tlie  intention  of  these  deedi  ii  to 
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p^Tenttbt  sttii^  oat  a  commisaioD  of  bankrupt,  (in  order  to  effcctnate 
wtojcb,  It  is  necessary  that  all  the  creditors  shoold  join  ;  Ban^ord  v.  Baron, 
?  *•  *•  ^^*>nO  >'  M  become  usual  to  insert  in  all  deeds  making  provision 
-S'li      *^  an  express  declaration  that  creditors  boldmg  a  special  security 
aoall  not  be  prejudiced  by  concurrine  in  the  general  arrangement, 
-^""frtgagee  who  takes  a  security  from  two  persons,  one  as  principal,  and   ^ot  bound  to 
t^  other  as  surety,  need  not  give  up  his  joint  security  upon  the  bankruptcy  givevpjoini  s«- 
ot  the  pnncipal,  for  he  may  come  in  as  a  general  creditor ;  and  if  that  is  ewriiy. 
iiwufficient  to  pay  him  hu  whole  debt,  he  may  afterwards  resort  to  the 
MTcty  under  Us  joint  security,   2  Atk.  5«7.  WUdmm,  Ex  pmie,  t  A  tk.  109. 
-«7«iT,  Ex  parte,  1  Rose,  76.    So  where  a  bankrupt,  previous  to  the  conomis- 
•M>n  against  him,  procured  persons  to  assign  an  interest  in  copyhold  premises 
•»  a  security  to  a  creditor  of  his  ;  it  was  held,  that  the  creditor  might  prove 
^mder  the  commission,  without  delivering  up  such  security.   Goodman,  Ex 
porte,  3  Mad.  373.    Hut  the  court  would  not  order  a  sale  of  premises  for 
inore  than  the  mortgage  debt,  or  pay  a  debt  due  on  the  bankrupt's  recog- 
n*«*nce,  m  aid  of  his  sureties,  where  the  recognisance  was  of  a  private 
nature.  Uther,  Ex  parte,  1  Ball  &  Bea.  197. 

♦  •  "P'^fa^'  becomes  bankrupt  before  the  time  appointed  for  re-pay-  Having  bond 
lomit  of  the  pnncipal  money,  yet  if  the  mortgagee  has  a  bond  for  the  same   may  prove,  and 
aeot,  and  default  has  been  made  in  one  payment  of  the  interest  contrary  to  At  deficiency,  to 
tike  express  terms  of  the  condition,  the  mortgagee  may  prove  for  the  prin-   vote  for  as- 
cipal  sum  and  the  interest  then  due  as  a  present  debt;  for  one  default  f^«es.  8edqn4 
malMa  him  a  legal  creditor  for  the  whole  penalty.  FUher,  Ex  parte,  8  Mad. 
169.  S.  C.  1  Buck.  188.    In  iVHaa,  Ex  parte,  1  Rose,  3W,  it  was  held, 

^  '*•  *  ^'****^<>''  *»a»  •  mortgage,  which  is  sure  to  be  deficient,  he 
nmy  fijt  a  limit,  and  prove  the  remainder,  in  order  to  vote  in  the  choice  of 
^»*gaee9.  .  Et  vide  S.  L.  De  Taseet,  Ex  parte,  ib.  SJ4.  But  in  a  subsequent 
c^se.  Lord  Eldon  said,  the  great  seal  would  very  cautiously  relax  the  prac- 
tice which  required  a  security  to  be  sold  before  a  proof  could  be  admitted, 
by  ordering  it  to  be  taken  at  a  valuation ;  and  held,  that  an  application  for 
tbat  pnrpose  must  depend  upon  its  special  circumstances,  of  which  the 
general  benefit  of  the  creditors,  and  the  amount  of  the  apptibant's  debt, 
^^  ▼e'y  material ;  and  in  the  case  before  him,  i*hich  was  the  case  of  a 
pledge  and  deposit,  he  saw  nothing  to  exempt  it  from  the  general  practice. 
SmiUk,  Ex  parte,  t  Rose,  6S,  This  decision  seems  founded  on  a  reasonable 
ffroand ;  for  how  can  the  creditor,  on  proof  of  his  debt,  swear  that  he  has  no 
aecority  for  the  same.  In  a  case  where  the  acceptors  of  a  bill  became 
bvakrupti,  and  the  holders  took  a  mortgage  from  the  drawers,  Lord  Eldon 
ftetermmed,  that  they  might  prove  against  the  acceptors  witliout  deducting 
their  security ;  for  tbat  the  deduction  of  a  security  was  never  to  be  made  but 
whoi  it  was  the  property  of  the  bankrupt.    Parr,  Ex  parte,  t  Rose,  76. 

If  a  mortgagee  gives  notice  to  the  tenant  in  possession  to  pay  the  rent  to  q/  f^„^, 
bun,  and  he  pays  it  to  the  assignees  of  the  mortgagor,  the  Chancellor  will  not 
order  them  to  refund  the  rent  to  tiie  mortgagee  ;  for  if  the  mortgagor  re* 
ceiTcs  the  rents,  no  court  will  compel  him  to  pay  them  over  to  the  mortgagee. 
H'Oasa,  Ex  parte,  1  Rose,  4M.  S.  C.  2  Ves.  &  Bea.  Sdf ,  A  mortgagee  of  a 
bankrupt's  estate,  though  he  pays  the  arrears  of  rent  that  are  doe  to  the  bank- 
rupt's landlord,  unless  he  applies  to  the  court  for  an  order  that  he  may  stand  in 
the  place  of  the  landlord  in  consideration  of  his  paying  the  arrears  oi 
rent,  shall  not  be  preferred  to  the  creditors  under  the  commission.  Anon, 
t  Atk.  loS.  But  Mr.  Cooke  observes,  that  it  rather  seems  no  such  order 
could  be  obtained,  because  unless  the  landlord  actually  distrains,  he  has 
lumself  no  lien  on  the  goods.  Cooke.  B.  L.  1S5. 

A  conveyance  by  a  trader  of  all  his  estate  and  effects,  by  way  of  mort-   Mortgage  qftAl 
gage,  though  for  securing  a  sum  of  money  not  one-sixth  of  die  value  of  the  trader's  effecte, 
property,  is  an  act  of  bankruptcy,  and  will  make  the  mortgage  void,  act  of  bank' 
Haaeel  v.  Simpoon,  1  Bro.  C.  C.  99.  Devon  v.  fVatts,  l  DougL  87.  89.  Cooke,  ruptey, and  void* 
B.  L.  99, 7th  edit.    So  a  Isecurity  given  by  a  debtor,  who  is  a  trader  within  able.    Contra 
the  bankrupt  laws,  in  order  to  give  a  particular  creditor  an  undue  pre-  qf  settlement, 
ference  in  the  payment  of  his  debt,  and  in  contemplation  of  ao  act  of  which  secures  to 
bankruptcy,  is  fraudulent  as  against  the  general  creditors,  and  therefore  wife  her  fortune 
Toid.  Union  v.  Barileit,  3  Serjt.  Wils.  ^.    But  where  a  trader  by  settle-   on  death  or 
ment  on  his  marriage,  in  consideration  of  10002.  (his  wife's  fortune)  conveyed  bankruptcy  of 
a  particular  house,  held  for  a  term  of  years  to  trustees,  upon  trust,  to  per-  her  husband, 
rait  him  (the  trader)  to  receive  the  rents  and  profits  until  his  death,  or  until 
he  should  happen  to  fail  in  his  credit  or  circumstances,  or  become  a  bank- . 
rapt,  whichever  should  first  happen ;  and  in  case  any  of  the  above  events 
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Mortgagei  may 
petition  tit  stay 
certificate. 


Reputed  owner* 
ekip,  Siat,  qf 
Joe, 


should  take  place  dnring  the  life  of  his  intended  wife,  that  the  tnutee 
sbonldy  immediately  uftrr,  raise  by  sale  or  rooftgage  lOUOl.  and  should  pay  it 
to  the  intended  wite,  the  same  not  to  be  liable  to'his  debts  and  engagements ; 
and  afterwards  the  settlor  became  bankrapt,  this  was  helil  to  be  a  fair  and 
valid  settlement  in  nature  of  a  mortgage  to  secure  the  wife's  fortune,  and 
an  injunction  to  restrain  the  trustees  from  Recovering  the  bouse  at  law,  was 
refused^  Lord  Eldon,  however,  observed,  that  a  trader  could  not,  on  his 
marriage,  settle  his  property  in  such  a  manner  tliat  in  the  event  of  his  bank- 
ruptcy his  wife  should  be  entitled  to  a  provision  out  of  it  m  prejudice  to 
his  creditors ;  and  if  such  were  the  case  before  the  court,  his  Lordship 
would  have  had  no  hesitation  in  granting  the  injunction.  But  though  the 
property  in  the  case  before  him,  strictly  speaking,  was  the  husband's,  yet 
in  reality  it  was  the  fortune  of  the  wife,  intended  as  a  provision  for  her  and 
her  children  in  case  of  the  bankruptcy  of  her  husband,  and  advanced  to 
him  on  condition  that  the  wife  should  have  it  again  on  that  particalar  event, 
he  giving  a  secitrity  for  it  on  his  own  property,  in  nature  of  a  mortgage. 
Tliat  event  having'happened,  the  wife  became  a  creditor  on  this  particular 
fund,  and  was  entitled  to  have  tlie  benefit  of  her  special  lien  on  this  pro- 
perty. Higginson  v.  Kelly,  1  Rose,  368,  ct  vide  Meagkan,  Ex  parte^  I  Sch. 
Si  Lef.  179.  Binton,  Ex  parte,  14  Ves.  .598,  and  Lockyer  v.  Savage,  t  Str. 
947.. 

A  mortgagee  may  petition  to  stay  the  bankrupt's  certificate.  In  the  ease 
supporting  this  position,  the  mortgagee  made  no  application  to  the  com- 
missioners until  the  third  meeting,  which  induced  the  Vlce-CbaBCellor  to 
dismiss  his  petition.  The  mortgagee  appealed,  and  the  Lord  Chancellor 
directed  that  search  should  be  made  at  the  bankrupt  office  for  precedents ; 
which  was  accordingly  done,  and  the  following  precedents  produced  coo- 
limiatory  of  the  doctrine  above  stated  :  Rigge,  Ex  parte,  in  re  Perry,  «Oth 
March,  1780.  Horn,  Ex  parte,  in  re  Sidebottom,  20th  July,  178«.  Hwrjari, 
Ex  parte,  Vtire  Kekwick,  10th  April,  1784.  But  as  the  probable  amount  of 
the  mortgagee's  debt  was  disputed,  the  Lord  Chancellor  would  not  make 
the  order  for  staying  the  certi6cate,  but  directed  it  to  be  deposit^  in  the 
bankrupt  office,  "^Bubject  to  his  ftirther  order  thereon.  Whiteckarch,  Ex  parte, 
1  Glyn.  &  Jam.'Rep.  73,  et  vide  Ramsbottom,  Exnarte^  3  Christ.  B.  L.  709. 
Where  a  bankrupt,  who  had  obtained  his  certificate,  being  possessed  of 
leasehold  premises  as  executor  and  residuary  legatee,  mortgaged  them  to 
secure  a  debt  of  his  own,  and  afterwards  assigned  the  equity  of  redemption 
for  valuable  consideration,  the  deed  reciting  that  the  assignment  was  made 
for  the  purpose  of  paying  the  debts  of  the  testatrix,  and  the  assignee  pro- 
cured an  assignment  of  the  mortgage,  it  determined  that  the  assigned 
under  the  bankruptcy,  had  no  right  against  the  assignee  for  valuable  con- 
sideration, though  they  proved  in  an  action  that  the  bankruprs  certificate 
was  fraudnlently  obtained.  Bedford  v.  ^Voodham,  4  Ves.  40,  n. 

A  few  cases  on  the  statute  21  Jac.  1.  c.  19.  ss.  10  &  11,  (which  have  been 
previously  treated  of,  antea,  p.  40,  of  this  edition,  et  seq.  and  43,  ib.  n.  (H,) 
remain  to  be  noticed.  Where  stock  standing  in  the  Accotrntant-Generaft 
name  was  mort^^aged  to  secnre  a  debt,  and  the  Accountaiit-General  transfer- 
red it  to  the  mortgagor  without  the  privity  of  the  mortgagee,  and  tlie  mort- 
gagor afterwards  became  bankrupt,  it  was  held,  that  the  stock  did  not 
belong  to  the  assignees ;  for  that  when  the  mortgage  was  made,  the  stock 
was  not  in  the  possession,  order,  and  disposition  of  the  bankrupt,  and 
though  it  Was  so  after  the  time  of  the  bankruptcy,  yet  it  did  not  appear 
that  it  was  with  the  consent  and  permission  of  the  true  owner,  and  the 
mortgagee  was  the  true  owner,  the  sum  lent  being  more  than  the  vahie  of 
the  stock.  Richardeon,  Ex  parte,  1  Buck.  480.  Where  there  was  a  mortgage  of 
a  sliip  in  the  port  of  Dublin,  and  a  delivery  of  the  muniments,  and  the 
mortgagee  insured  her  there,  and  made  a  second  mortgage  :  and  tlie  second 
mortgagee  took  possession  an  soon  as  he  was  informed  she  was  in  an  Enflisli 
'  port.  This  was  held  a  siifficirnt  possession  to  take  the  case  out  of  the 
statute.  Bateon,  Ex  parte,  s  Bro.  C.  C  56t;.  But  where  a  merchant  pledged 
for  value  the  bills  of  lading  of  an  expected  cargo ;  and  his  agents,  who 
were  part  owners,  without  the  knowledge  of  the  owner  or  the  pawnee,  dis- 
posed of  part  of  the  cargo  abroad  ;  after  which  the  owner  became  bank- 
rupt, and  he  induced  the  agpnts  to  replace  the  goods  disposed  of,  by  others, 
of  which  the  agents  gave  him  bills  of  lading,  and  he  sent  them  to  the 
pawnees  to  make  good  tlu'ir  securities,  it  was  held,  tliat  the  assignees  of  the 
bankrupt  might  recover  the  substituted  goods  against  the  pawnees.  Meyer 
V.  Skurpe,  5  Taunt.  74.    So  goods  in  a  bonded  warehouse  after  sale,  thougk 
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owiked  with  the  ialtlal*  of  the  rendee,  have  been  held  to  renun  in  the 
power,  order,  and  dUposilioD  of  the  vendor,  Hnd  to  put  to  hii  aitigoees  in 
bukraptcf.  KmvIu  t.  Htufail,  5  Bant.  &  Aid.  154.  And  it  has  very  re- 
ccatly.been  decided  that  under  a  commiuion  of  bankraptey  aguuat  two 
partnera,  ship*  registered  in  the  name  qf  one  of  them,  bat  in  the  ordering 
and  disposition  of  both,  foim  part  of  the  joint  estate.  Bvn,  Ex  paitt, 
1  JacAWalk.  373. 

Oetterally  spraking,   the  enrolment  of  a  bargain  and  sale  under  the  Extnt. 
f7Heo.  8.  c16,  relatea  tq  the  time  of  its  execntion,*)  as  to  avoid   all   Prtfereyite. 

e  acts  of  the  bargainor ;  yet  anch  relation  does  not  take  place  oa  the   tUlatim. 

tin  and  nle  by  conmiasionen  of  bankruptcy  of  the  debtor  s  real  estate, 

la  therefore  the  executiou  of  the  crown,  if  tested  before  the  enrolment, 
will  find  the  property  still  vested  in  the  bankrupt,  and  consequently  liable 
to  the  extent.  Ptrry  v.  Bower4,  Sir  Tho.  Jones,  196.  S.  C.  1  Vent.  SfiO. 
1  Show.  156.  £Uisll  V.  DMiry,  12  Mod.  S.  Dm  T.MUclutt,  t  Manl. 
JfcS.  446.  Han-  Exch.  540.  And  it  is  olmrvable  that  the  auipunent  of 
Ibe  commissioncTs  of  bankmpt,  as  agauut  ttie  king,  will  not  relate  to  the 
tioM  of  the  bankruptcy,  as  it  will  between  subject  and  subject.  Qiimb 
V.  Araald,7 Via.  Abr.  104.  Altanuf-Gaural  v.  Htmdlmry,  SShow.  481,  cited 
AUar»a/-Genmd  v.  CmptO,  ib.  460.  SruMf  v.Cuwsim,  S  Stra.  976.  Han. 
Ewh.  ^10.  B  ut  if  the  extent  be  tested  on  a  day  sahsrquently  to  the  asMgn- 
Metit,even  to  aproTiaional  assignee,  it  will  come  too  late  i  (Drwy  T.Afann,  - 


SECTION  XII. 


&JECTMBHT. 

IN  reference  to  the  action  of  ejectment,  it  is  observable,  that  If  the  de- 
fendsot  prove  a  title  ODt  of  the  lessor,  it  will  be  mfiicient,  Uioogb  be  have 
DO  title  in  hinuclf  i  but  be  ought  to  prove  a  subsisring  litJe  out  of  the  lessor. 
Thus  if  be  produce  an  ancient  lease  for  1000  yeiin,  it  will  nut  be  sufficient, 
unlets  he  likewise  prove  possessjon  under  such  lease  witli in  twenty  years, 
BnL  N.  P.  1 10.  Bui  in  an  ejectment  brouiiht  by  a  second  morlgafee  against 
Ihemort^gor,  the  latter  was  not  allowed  to  give  in  evidence  the  title  of  dia 
first  mortgagee  in  bar  of  ihe  second,  he  being  estopped  from  avering 
(contrary  to  bis  own  art)  that  he  had  nothing  in  the  land  when  be  took  npnn 
ainudf  to  convey  by  the  second  mortgage.  Litidta/  v.Undtey,  Bull.  N.  t'. 
UOa.  So  a  person  accepting  a  mortgage  will  be  prevented  from  qncsiion- 
lug  the  title  of  the  morl^or.  'I'lierefore  in  ejectDient,  where  tlie  defence 
set  up  was,  that  tlie  mortgaKor  claimed  under  a  lease  from  the  crown  fur  a 
term  which,  by  (hel  Ann.  st.  t.  c.7,  was  void,  it  was  not  allowed.  Dot  v. 
Ahnhamt,  l^tark.S05;  and  see  fiicAs  t.Fmler.  ST.B.48T.  Woodv.Day, 
1  J.  B.  Moore,  S89.  And  the  same  principle,  it  seems,  will  extend  to  tbe 
assignee  of  a  morl^agee  ;  Barioick  v.  Tkompiox,  7  T.  R.  4SB,  wliere  it  was 
expressly  held,  that  if  B.  claimiog  under  A.  let  l-inds  for  a  year  to  C.  and 
die,  and  A.  afterwards  brings  an  t^eclment  agaiust  C,  C.  cannot  dispute  the 
title  of  A.  In  Cordagltt  v.  EngJowf,  3  Keb.  71*.  antea,  111,  of  this  edi- 
tion, it  was  held,  with  an  adjomatar,  that  a  mort^iee  is  not  estopped  from 
averring  that  the  mortgagor  had  no  estate  in  the  laud  ;  sed  vide  the  note  |,Q) 
there,  and  Parker  v.  Manniug,  7  T.'K.  ^37. 

If  tlie  defrndant  in  ejectment  produce  a  mortgage  deed,  where  Ibe  in-  Dn 
lerest  has   not     bceu    paid,    and    the    niortea^ee  has  not  entered,  it  will  H^j, 
not  be  sufficient  to  defeat  cbe  lessor  vtlio  claims  under  the  mortgagor,  be-  mtm 
cause  It  will  be  presumed,  that  the  money  was  paid  at  the  day,  and  con- 
leijuently  that  it  is  no  subsisting  title ;  but  if  the  defendant  prove  interest 
to  have  beeu  paid  upon  such  mortgage  after  the  time  of  redemplion,  and 
within  twenty  years,  it  will  Dousuit  the  plaintiff,  per  Holt,  C.  J.  in  H'iUtm 
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r.  frifib«r»jf,  BaH.  N.  P.  110  a.  Where  there  ii  a  laortgage  temi  eatoitt^ 
ingy  H  will  l|e  a  har  to  a  recovery  in  ejectment  at  law,  even  betweea  heir 
and  devisee  dajming  oabject  to  the  charge*  Tha  only  remedy  thereftm  tai 
8vdi  a  ease  le  In  a  court  of  eqoity.  Benies  ▼.  CroWy  4  Bro  C.  C  t.  &  C. 
1  Ves.  jnn.  486.  In  Fanner  ▼.  Rogert^  t  Seijt.  Wils.  a6y  the  defendant  prs- 
dnced  a  mortgage  for  years  by  deed  from  the  plahitifr's  tticettor,  npoa 
which  was  an  iudorsement  in  hwc  verbay  "  Received  of  Mts.  M.  0. 5002.  on 
the  within  recited  mortaage,  and  all  hiterest  due  to  this  day ;  nd  I  do 
hereby  release  to  tile  said  M.  O.  and  dlteharge  the  mortgaged  premises  fitm 
the  said  term  of  500  vears."  On  a  case  reserved,  the  court  held,  lit  That 
these  words  amonnted  to  a  surrender  of  the  term,  f  d.  That  such  surrender 
might  be  by  note  in  writhug  by  the  statute  of  frauds;  and  3d.  That  a  note 
in  writing  was  not  required  to  be  stamped.  But  though  a  surrender  or  m 
assignment  of  a  term  may  be  made  by  note  in  writhig  without  stamp,  yet  if 
it  be  made  by  deed  uuder  seal,  it  must  be  stamped ;  G^odrigkt  v.Or^wy, 
l/>ft.  SS9.    And  by  the  present  stamp  act,  a  stamp  is  required  in  tlie  ionner 


Sifivie  empow'  By  the  4  Geo.  f.  c.  t8.  s.  S,  it  is  enacted,  that  every  landtord  who,  W 
mag  loMdlorda  his  lease,  bath  a  right  of  re-entry,  in  case  of  non-payment  of  rent  when  liss 
to  euier  wUhaut  a  year's  rent  is  doe,  and  no  sufficient  distress  is  to  be  had,  may  recover 
^eetwuntj  iooes  vrithout  any  previous  demand  of  rent ;  and  a  recovery  so  had  shaU  be  bind' 
bdereHofmefU  ing  on  all  parties ;  but  it  is  expressly  provided,  that  the  act  shall  not  extend 
gagac  V  2mk«   to  bar  the  right  of  mortgagees  of  the  lease  who  are  not  in  posseuioa,  n 

as  such  mortgagees  do,  within  six  calendar  months  after  Judgmeat  had,  and 
'  execution  executed,  pay  all  arrears  of  rent,  and  all  costs  sustained  bj  tlie 
lessor,  and  perform  all  the  covenants  which  are  reserved  to  be  perfonned 
on  the  part  of  the  lessee.  On  this  statute  it  has  been  held,  tliat  the  mort- 
gagee of  a  lease  has  the  same  title  to  relief  against  an  ejectment  for  non* 
payment  of  rent,  and  upon  the  same  terms,  as  the  lessee  against  whom  the 
recovery  is  had.  Where  therefore  the  mor^gor  distrained  under  tluf 
statute,  and  took  possession,  and  afterwards  re-demised  for  another  tenn  of 
fourteen  years,  and  the  second  lessee  entered  and  expended  money  in  in- 
provements,  on  to  affidavit  of  C.  (the  mortgagee  of  the  first  lessee),  thst 
he  knew  nothing  of  the  ejectment  till  aAer  the  writ  of  possession  was  ex- 
ecuted, the  court  of  Common  Pleas  made  a  rule  nift  absolute,  which  on  a 
former  day  it  had  granted,  that  upon  pavment  by  the  mortgagee,  to  the 
lessor,  of  the  rent  in  arrear,  and  costi  of  the  ejectment  and  of  the  thei 
application,  the  mortgagee  should  have  the  premises  given  op  to  Usk 
Doty  d.  WhitfitH  V.  Rot,  3  Taunt.  40t. 
Spm  ta  lu*  By  the  8  Geo.  1,  c.  «.  s.  4.  (Irish  stat.)  it  is  enacted,  that  when  aoyksie, 

In^  for  the  avoiding  of  which  an  ejectment  for  non-payment  of  rent  shalt  l>e 

broueht,  which  lease,  before  the  ejectment  brought  shall  have  been  mort- 

faged,  and  the  lessee  and  mortgagee,  and  their  respective  assignees,  afasll 
e  duly  served  with  a  summons  in  the  said  ejectment,  and  a  proper  affidavit 
of  the  said  summons  diall  be  made  and  duly  filed,  and  the  plabitiff  liisll 
obtain  judgment  and  execution  in  the  said  ejdbtment,  then  If  the  isid 
mortgagee,  or^  his  assignee,  shall  not,  within  nine  months  after  such  ex« 
ecution  executed,  pay  or  tender  unto  the  said  landlord  or  lessor,  the  nid 
rent  in  arrear,  and  costs,  to  be  ascertained  in  the  manner  therein  mendonedi 
such  mortgagee,  or  his  assignee,  shall  be  barred  of  all  relief  and  remedy 
in  law  or  equity  on  account  of  the  said  mortgage.  By  the  fifth  sec- 
tion it  is  provided,  tliat  where  tlie  mortgagee,  or  his  assignee,  thsll 
not  have  registered  his  mortgage  within  six^  calendar  months  after  its 
perfection,  the  landlord  may  proceed  in  ejectment  and  obtain  judgment  and 
execution  thereon,  although  such  mortgagee,  or  his  assignee,  be  not  serred 
with  the  above  summons,  in  such  manner  as  if  the  mortgagee  or  assignee 
had  been 'duly  served.  But  it  has  been  held,  that  a  mortgagee,  or  Us 
assignee,  will  be  entitled  to  a  summons  if  notice  of  the  mortg^^  or  assign- 
ment can  be  proved  on  the  lessor,  although  the  mortgage  assuraoce  may  not 
have  been  registered  according  to  the  act.  Biddulpk  v.  SI.  J^hny  f  Sob. 
dc  Lef.  532,  et  vide  an  tea,  196,  of  this  edition,  ta  noHs,  It  has  also  been 
held,  on  this  statute,  that  though  six  months  may  have  elapsed  since  the  exe- 
cution of  an  ejectment  for  non-payment  of  rent,  a  mortgagee  of  the  tenant's 
Interest,  upon  payment  of  the  writ  in  arrear  and  costs  to  the  landlord  before 
the  expiration  of'^nine  months  after  the  execution,  will  be  entitled  to  be  pat 
into  possession.  Barnard  v.  Brownriggty  iVem,  Sc  Scriv,  258. 
Mortgagee  of  Where  the  proposed  security  is  a  lease  which  contains  a  condition  tint 
lease  sftoald  on  non-payment  of  rent  the  lease  shall  cease  and  be  void,  as  distinguished 
€iUer. 
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a  leoie  which  eontihii  a  provtoo  for  M-entry  In  the  like  ca^ie,  the  tM>rt' 
fg^^  should  take  Innmediate  poasession,  so  as  to  be  enabled,  oat  of  tlie 
IMmta,  to  |fti^  the  rent  regntarfy,«nd  retain  the  snrplns  for  his  interest,  ^e.  «    l    .^ 

.A  i^nMant  to  the  mortgagor,  who  does  not  ^re  him  noticse  of  an  cfeetment   \tnani  $noHid 
troaght  by  the  mortgagee,  Is  not  liable  le  the  penalties  of  the  11  Geo.  t.  ^  ^^*^  V 
c,  19.  s,  1?.  (i,  e.  three  years  improved  rent  for  secreting  ejectments),  be-  ««ims. 
canne,  as  was  observed  Iby  the  conrt,  that  the  act  extends  only  to  cases  where 
ejectments  are  broogfat  which  are  inconsistent  with  the  landlord's  title. 
Bmekkff  ▼;  BudeUy,  1 T.  R.  647.    Ejectment  for  toU-honses,  &c.  lies  by  the  TolU. 
mortgagee  of  a  proportion  of  the  toDs  mortgaged,  for  an  advance  thereon, 
thoacfa  the  act  directs  that  the  different  mortgagees  shall  be  creditors  in 
eqnal  degree.  '  Doe  v.  Booths  t  Bos.  de  P.  219.     It  is  merely  necessary  to 
anbjoln  the  following  observations  of  Lord  Erskine,  in  BmicUffe  v.  Warrmg-  Bjedmetd  « 
Umf  IS  Ves.  554.  ^  The  case  of  a  mortgage  tnms  vpon  circnmstances  pecu-  Jpar* 
liar  to  it    The  single  object  of  the  transaction  in  its  original  eonstmcdon 
is  to  create  a  secnrity  for  money.    The  conrt,  by  permitting  redemption, 
does  not  dispense  vrith  any  thme  for  which  either  party  contracted,  bnt  gives 
effect  to  the  original  object  of  both.    So,  the  covenant  for  payment  of  rent 
IS  inserted,  in  order  to  give  secnrity  to  a  party  demishig  his  estate  for  a 
term.    He  brings  an  ejectment,  which  is  used  as  a  spor,  and  the  true 
object  of  the  contraet  is  obtained,  either  under  the  statute  4  Geo.  t.  c.  f  8 ; 
or,  if  the  case  is  not  within  the  statute,  this  court  gives  relief  in  cases 
thai  appear  fit  for  iL" 
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or  THE  OOCTRINB  OF  XLBCTIOIf. 


THE  question  of  election  cannot  affect  the  mortgagee,  for,  as  between  StaUmeni  ^ 
htm  and  the  mortgajror,  the  very  act  of  making,  the  mortgage  is  iin  exertion  doctriMf  as  tf 
of  ownership  which  demonstrates  the  mortgagor's  election  to  take  the  thing  applies  U 
pkdged,  but  it  does  not  condade  him  with  reference,  to  otlmr  persons.  Mor^Mget. 
.  where  a  party,  bound  to  elect  between  two  fmub,  having  mortgaged  one, 
.  elects  to  take  the  other,  the  former  must  be  taken  subject  to  the  mortgage, 
bat  flhall  be  reimbursed  by  the  latter  *,  as  where  an  heir  at  law,  who  was 
bound  to  elect  whether  he  would  take  a  copyhold  estate  not  surrendered 
to  the  use  of  the  wlH,  or  an  annuity  bequeathed  to  hiiki  by  the-will,  be 
having,  under  the  supposition  that  lie  was  entitled  to  both,  procured  him- 
self to  be  admitted  to  the  copyhold  estate^  and  mortfpged  the  same  for 
700<,— in  snch  case,  where  he  elected  to  take  the  annuity  in  preference  to 
the  estate,  it  was  held,  that  the  devisee  takmg  the  estate,  must  take  it 
.subject  to  the  mortgage,  but  that  he  was  entitled  to  apply  to  the  court  for 
satisfaction  out  of  tlie  annuity  to  the  extent  of  the  mortgage.  RMmMd  v. 
SMmMdf  S  Ves.  65.  So,  where  a  testator  having  a  debt  secured  on  lands, 
gave  the  mortgage  money  to  the  mortgagor,  and  desired  him  to  give  a  re- 
versionary interest  therein  to  a  third  person  for  life,  and  the  mortj^gor  sold 
the  estate,  it  was  determined,  that  he  should  brin^^  the  mortgage  money  into 
court,  for  the  use  of  the  devisee,  subject  to  the  hie  estate.  Lewie  v.  Kingf 
.S  Bro.  C.  C.  600.  If  a  man  has  subjected  his  estate  to  special  limitations 
or  ioeambrances,  and  by  his  will  makes  a  new  disposition  of  his  property, 
discharged  of  the  incumbrances,  or  under  different  limitatfons,  if  tlie 
incumbrancers  derive  otlier  interests  under  the  will,  they  must  not  disap- 
point it,  but  roust  permit  the  estate  to  go  in  the  new  dnmnel,  and  as  five 
from  incumbrances  as  the  testator  intended.  If  therefore  a  mortgagor 
bequeaths  to  his  mortgagee  a  legacy  or  any  other  benefit,  and  devises  awa^ 
tlie  estate  in  mortgage,  free  from  all  incumbrances,  in  express  words,  or  it 
can  be  collected  by  a  fair  interpretation,  that  the  testator  intended  the 
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etUte  to  go  to  the  devisee  dUcharged  of  the  mortgage  and  free  from  ii . 
brancesy  the  mortgagee,'  if  he  t&es  the  legacy  must  release  hU  incon- 
brance.  Blake  Y.Biuuwrsf,  1  Ves.  jun.  5S5.  But  general  words  are  not  alone 
sofficient  to  pass  an  estate  free  from  incumbrances.  lb.  etvideliirther» 
Fnnck  V.  DwU^  i  Ves.  jon.  581 ;  and  generally,  1  Swan.  Rep.  38l>  i»  wdii. 


SECTION  XIV, 


of  TBB  MBROBB  OF  CHARGES. 


Genendr%U$ 
€1^0  merger 


lMe$t  general 
ruU  w,  not  to 
merge  charge 
if  there  be  any 
eoUaieral  ad-* 
vantage  in 
eontimungit. 


A  PERSON,  having  a  mortgage  or  equitable  lien  on  an  estate  for  the 
payment  of  a  sum  of  money,  and  afterwards  becoming  entitled  to  the 
estate  itselfl  either  for  life  or  in  tail,  is  not,  by  the  mere  accession  of  tbe 
estate  for  lire,  or  In  tail,  deprived  of  the  benefit  of  bis  mortgage  or  tin; 
for  he  has  a  partial  interest  in  the  estate,  and  an  absolute  right  to  the 
money ;  and  uere  is  no  ground  In  equity  to  exonerate  the  estate  in  fiivor  of 
the  persons  in  remainder,  or  of  the  issue  in  tail,  to  the  prejudice  of  die 
personal  representatives  of  the  tenant  for  life,  or  in  tail.  Dnke  qf  Ckadu 
V.  Talboty  S  P.  Wms.  604.  l5  Vin.  Abr.  369,  pi.  4.  fVyndham  v.  Errmmtt 
Amb.  753.  But  where  a  person  Is  absolutely  entitled  to  a  sum  or  money 
charged  on  an  estate,  and  afterwards  becomes  entitled  to  the  fee-siaiDle 
thereof,  the  court  of  Chancery,  in  most  cases,  consolidates  the  righti  oj 
extinguishing  the  mortgage  or  equitable  lien.  Thus,  where  A.  deriied 
certain  premises  Tsubject  to  a  mortgage  of  3,5001.)  to  his  three  daughters,  to 
be  divided  etfually ;  one  died,  and  the  mortjg;aeee  bequeathed  to  tbe  two 
survivors  all  the  money  due  on  the  morteage  And  tlie  interest,  so  that  it  did 
not  altogether  exceed  40001.,  and  if  it  did  not  amount  to  40001.,  then  to  be 
made  up ;  and  the  other  daughter  died  leaving  all  her  real  and  penonsi 
estate  to  her  surviving  sister,  it  was  decided  that  the  charge  merged  in 
the  inheritance.  Price  v.  Gtfison,  jS  Eden,  115.  This  rule,  however,  lisi 
two  exceptions;  tbe  first  in  favor  of  creditors,  (Norfolk  v.  Gt^ord,  t  Vera. 
SOS,  Compton  v.  Oxendon^  S  Ves.  jun.  261 ;)  and  the  second  In  favor  of 
infants,  where  a-  person,  becoming  entitled  to  the  charge  and  tbe  estste, 
dies  during  hu  minority,  having  by  vriH  disposed  of  the  charge.  ChetUr^, 
WilUe,  Amb.  t46»  Powel  t.  JIf orgm,  S  Vem.  90.  nomas  v.KeyiNtsf,9Vera. 
348.  Donitthorpe  v.  Porter^  t  Eden,  169.  &  C.  Amb.  600.  Evan  in  the  esse 
of  infancy,  it  seems  neeessary,  in  order  to  keep  the  charge  on  foot,  tlist 
the  infant  should  manifest  an  intention  that  the  charge  should  not  mergr. 
•See  Powel  v.  Aforgon,  TAomot  v.  Keymin^  and  Cheater  v.  fftOif,  sopra. 
.  When  a  man  marries  an  infant,  who  is  entitled  to  the  fee-simple  of  an  estste 
as  also  to  a  sum  of  money  charged  on  the  same  in  the  event  of  her  marriage, 
it  should  seem,  that  the  charge  will  not  merge  to  the  prejudice  of  the  hos^ 
band.  Stevens  v.  Batenum^  1  Bro.  C.  C.  9t.  In  the  case  of  lunacy,  there  b 
no  equity  in  fiivour  of  the  personal  representatives  of  the  lunatic  agiainst  the 
*heir,  to  have  a  charge  of  this  kind  raised,    Compfoa  v.  Oxendon,  soprs. 

The  doctrine  under  consideration  has  been  further  explained  by  the  tote 
case  of  Forbee  v.  Moffatty  18  Ves.  384,  by  which  it  appears  that  a  mere  entiy 
on  the  land,  or  an  act  which  savours  of  ownership,  will  not  be  sufficient  io 
shew  tliat  the  party  meant  the  charge  to  merge.  The  question,  hi  tlie 
absence  of  an  express  declaration,  will  be,  whether  it  be  more- for  his 
benefit  that  the  charge  should  merge  than  that  it  should  subsist.  As  for  es- 
ample,  if  there  are  subsequent  incuovbrancers  whose  liens  would  acqsiie 
priority  by  a  merger  of  the  previous  charge,  it  will  be  thence  inferred  that 
the  owner  could  not  intend  to  divest  himself  of  his  priority  over  tbe  sohte- 
cjuent  hicumbrancers,  and  therefore  that  the  charge  shall  subsist,  separate 
from  the  estate,  for  his  benefit.  Sir  WiUiam  Orant^s  words  on  thu,  are,  *'  I< 
is  very  clear  that  a  person  becoming  entided  to  an  estate  subject  to  t  ehsigo 
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for  hU  own  benefit,  may,  if  he  choose,  at  once  take  the  estate,  and  keep 

op  the  charge.    Upon  tiiis  sabject,  a  court  of  equity^  is  not  gtiided  by  the 

rules  of  law.   It  will  sometimes  hold  a  dmrge  extingoished,  where  it  would 

subsist  at  law,  and  sometimes  preserve  it,  where  at  law  it  would  be  merged. 

The  question  is,  npon  the  intention,  actual  or  presumed,  of  the  person  in 

whom  the  interests  are  united.    In  most  instances  it  is,  with  reference 

to  the  party  himself,  of  no  sort  of  use  to  have  a  charge  ou  his  own  estate, 

and  where  that  is  the  case,  it  will  be  held  to  sink,  unless  something  shall 

have  been  done  to  keep  it  on  foot.    But  tlie  owner  of  a  charge  is  not,  as 

a  condition  of  keepins  it  up,  called  upon  to  repudiate  the  estate.    The 

election  he  has  to  make  is,  not  whether  he  will  take  the  estate  or  the 

charge,  but  whether,  taking  the  estate,  1»  means  the  charge  to  sink  into  it 

or  to  continue  distinct  from  it.     Where  no  intention  is  expressed,  or  the 

party  is  incapable  of  expressing  any,  I  apprehend  the  court   considers 

what  is  most  advantageous  to  liim.    Upon  ttmt  principle  it  was  held,  in  As  \f  U  afford 

Thamas  v.  Kevmiss,  that  it  was  much  more  beneficial  to  the  infant  that  [the   infant  ^ppar- 

estate]  should  continue  personal  property,  because  an  uifant  had  the  use  htnity  of  be^ 

and  disposition  of  that  before  twenty-one,  but  he  could  have  no  disposable   gueaikhig  «uk 

interest  in  a  real  estate  till  that  age.    There  is  a  case  of  GwUUm  v.  UoUand^  ney  ; 

referred  to  in  s  Ves.  jun.  S61.  t64,  where  Mrs.  Holhmd  had  a  charge  npon 

an  estate  which  she  took  by  devise  from  her  brother :   he  had  made  a 

mortgage  on  it :  the  counsel  said.  Lord  Hardwicke  thought  that  was  no 

merger,  because  it  was  more  beneficial  for  her  to  take  it  as  a  chargie.    Lord 

Rosslyn  said,  the  intervening  incumbrance  prevented  the  merger,  and  it  Or  preserve  jrH'^ 

was  more  beneficial  for  the  person  entitled  to  the  charge  to  let  the  estate  arUy  amtmgst 

stand  with  the  incumbrance  upon  it^  than  to  take  it  discharged  of  the  in-  imewmbrmuen* 

cnmbrance,  and  give  a  priority  to  the  second  incumbrancer."    18  Ves.  384. 

389 ;  et  vide  antea,  p.  368,  of  this  edition,  in  noHe. 

It  has  been  thought  that  if  there  are  two  mortgageea,  and  the  first,  in  AecOeraii&m  ^ 
point  of  charge,  purchase  the  inheritance,  he  lets  in  the  other  on  the  estate  eharget* 
discharged  of  the  prior  mortgage.  Sugd.  Vend.  &  Pur.  352,  n.  4th  edition. 
Bat  this  opinion  is  not  only  contrary  to  the  principle  of  Ktanedy  v.  Dali/^ 
1  Sch.  Se  Lef.  355,  but  is  in  direct  opposition  to  tlie  third  point  in  Mocatta 
y.  Murgairoyd,  1  P.  Wms.  395,  wherein  it  was  laid  down,  **  that  though  a 
A.  the  mortgagee,  when  there  were  subsequent  mortgages,  took  afterwards 
a  release  of  the  ultimate  equity  of  redemption,  yet  this  did  not  oblige  the 
said  A.  who  had  taken  a  release  of  such  equity,  to  pay  the  intennediate 
mortgages,  provided  he  would  still  waive  the  release  made  to  him  of  the 
equity. 

Where  there  is  a  charge  npon  lands,  to  be  raised  and  paid  at  a  certain   Parthn  dies 
future  period,  and  the  person  entitled  to  the  charge  dies  before  the  time  wUk  Uifatii 
arrives,  the   money   will   not    be   raiseable   at  aU,   but   will  sink  into  porftoMry. 
the  land.  Pouiet  v.  Pouletj   1  Vem.  !S04.      Duke  if  Chandos  v.  Talbot^ 
i  P.  Wms.  600,  612.    Ehrin  v.  Elwin,   8  Ves.  547.    Jenmnge  v.  looks, 
t  P.  Wms.  276.    Bayl«y  v.  Btsftop,  9  Ves.  6.    Butl.  Co.  litt.  237,  a.  n.  (1). 
Butl.  Feame,  555,  n.  6th  edition. 

If  a  mortgage  be  made  by  denuse  for  500  years,  and  the  mortgagee,    Rekue  de- 
designing  that  the  mortgagor  should  release  to  hun  his  equity  of  redemption   tiroffs  term, 
to  make  the  term  absolute,  obtain  a  release  from  the  mortgagor,  whereby   and  e&nfera 
he  releases  all  his  right,  title,  and  interest,  in  Uie  land  ;    such  release  will  l^e  estate, 
extinguish  the  term  for  years,  and  turn  it  into  an  estate  for  life;  for  no 
estate  b<ung  expressed,  it  will  be  intended  an  estate  for  life  only.    Anon, 
1  Freem.  474,  pi.  650, 
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IN  2  Dick.  785y  a  boBd  and  corenairt  are  $aid  to  be  of  no  lue  tf  the  P.  le.  5ih  Ed. 
estate  be  ample ;  but  tor  the  necessity  of  a  bond  or  covenanty  see  antea.  61  •  a.  (N) 
and  866,  of  this  edition,  notes  (E)  and  (X). 

If  a  father  devise  lands  to  trustees  and  their  hetrs,  until  his  son  attain  P.  17.  ii.(ii) 
the  age  of  twenty-fife  years,  a  mortgage  by  the  son^  when  only  twenty-one^ 
is  Toid.  Spencer  v.  Chiuey  9  Mod.  30.  In  another  case,  it  was  held,  that  if 
an  improvident  heir  takes  up  goods  at  an  extrayagant  price,  and  mort- 
gafres  to  secure  it,  he  may  be  relieved  so  far  as  it  stands  as  a  security 
tor  the  unjust  gain ;  but  alter  it  is  determined  on  a  otumliim  aumt^,  what 
was  the  real  worth  of  the  goods,  the  mortgage  will  still  be  binding  on  the 
heir,  for  so  much  as  is  found  b^  the  verdict.  Fireewum  v.  Biekopy  S  Atk.  59. 
S»  C.  Barnard.  15.  That  the  expectancy  of  an  heir  is  not  an  interest, 
was  acknowledged  by  Lord  Loughborough,  C.  J.  i  H.  Bl.  351 ;  and  in 
CttrUton  v.  LeighUn^  3  Meriv.  667,  the  expectancy  of  an  heir,  either  pre- 
sompttve  or  apparent,  was  held  not  an  interest  or  possibility  capable  of 
^being  made  the  subject  of  [absolute]  contract.  The  mere  dealing  on  an 
expectancy,  induces  a  court  of  equity  \a  entertain  suspicion  and  almost  to 
Imply  fraud,  and  Lord  Eldon  is  reported  to  have  said,  that  he  was  not 
aware  of  any  case  which  proceeded  on  the  distinction  between  such  ex- 
pectances'as  were  certain,  and  such  as  were  contingent*  Eveaa  v.  CAessJUre, 
Belt's  Supp.  to  Ves.  305. 

A  pledge  by  the  owner,  or  part  owner  of  a  bill  of  lading,  by  which  the  P.  tf.  n^(J\ 
goods  arc  deliverable  on  payment  of  freight,  who  is  likewise  owner  of  the 
vessel,  is  a  pledge  of  the  freight.  Hogg  v.  GroAam,  4  Taunt.  135.  Where 
A.  and  B.,  mercliants  at  Liverpool,  wisliing  to  draw  on  C.  and  D.  bankers 
and  merchants  ill  London,  agreed  to  consign  to  them,  as  a  collateral  security, 
henap  and  iron,  to  the  amount  of  10,000<.  on  sale  for  their  account,  and  afler- 
waras  sent  to  tliem  the  invoice  and  bill  of  lading  indorsed  in  blank,  but  the 
ship  was  prevented  from  leaving  Liverpool  by  an  embargo,  and  while  the 
•hip  was  lying  at  Liverpool,  A.  and  B.  became  bankrupts ;  it  was  held,  that 
the  goods  belonged  to  C  and  D.  and  not  to  the  assignees  in  bankruptcy 
of  A.  and  B. ;  for  the  moment  the  goods  were  put  on  board,  and  the  bill  of 
lading  indorsed  and  remitted  to  C.  and  D.,  the  property  was  chanced,  and 
was  to  remain  in  their  hands,  clothed  with  tlie  trustB  expressed  in  the 
agreement.  HtdUie  v.  Smiihy  1  Bos.  6c  PuL  503.  So  if  a  mortgagee  of  a 
cargo  actually  take  possession  of  the  cargo,  but  leave  the  bill  of  lading  with 
the  mortgagor,  a  bon&flde  indorsee  of  the  bill  of  lading,  though  snl»equent 
to  the  mortgage,  might  oust  the  title  of  the  mortgagee.  ■  Naihenn  v.  uUee, 
5  Taunt.  558, 564,  574,  575.    S.  C.  1  Mar.  X26. 

lo  support  of  this  note,  see  ScwrfieUL  Vi  HoweSf  3Bro.  C.  C.  90.  Shep.    p  «•  »  (q\ 
Touch.   318.     Turner   v.   RiehtartUmy  7  East,  340.    Copelamd  v.   Stevene,      '     '    *  ^^^ 
1  Bam.  &  Aid.  596.     IWiitoa  v.  TUkell,   3ib.  31.    S  Meriv.  S6«.  though 
1  Salk.  301,  is,  perhaps,  contra. 

Add  VaUopy  Ex  parte f  15  Ves.  60.  KenemgteUf  Ex  poriey   S  Rose,  138.    p.  44.  «.  (H ) 
CaidweUy,  Gregory yib.  149,  and  Richardean,  Expartey  iBuck.  B.  C.  480;       * 
et  vide  antea,  p.  1084,  of  this  ecjition,  in  notis. 

The  third  section  of  the  statute  37  Eiis.  c.  4,  enacts,  that  every  per-  p,  43,  |,  26. 
son  party  or  privy  to  a  fraudulent  conveyance,  who  shall  justify  the  same 
to  be  made  bond  fide  and  tor  valuable  consideration,  to  the  disturbance  and 
hindrance  of  a  lawful  purchaser,  shall  forfeit  one  year's  value  of  the  land  so 
purchased,  or  charged,  to  be  divided  between  the  Queen  and  the  party 
grieved :  and,  being  thereof  convicted,  shall  suffer  half  a  year's  imprison- 
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ment  witliont  bail*  Upon  this  section  it  has  been  resolved,  First,  M  i 
mortgagee  is  a  sufficient  purchaser  within  this  statute ;  and  second,  that  «c 
entire  year's  profit  shall  be  forfeited  without  apportionment  on  a  mort|(a|e, 
as  well  as  on  an  absolute  sale.  So  on  a  lease,  or  a  petty  annnity  maile  bj 
fraud.    BwltoH  v.  fViaemany  Noy,  105. 

p.  56.  1. 18.  ^  A  mortgage  will  not  be  set  aside  from  the  insanity  of  the  mortgagor  after 

his  death,  if  the  transaction  remain  unchallenged  for  a  length  of  time;  aad 
if  impeached  within  a  rcasopable  period,  parql  evidence  of  a  general  ii- 
sanity  will  not  be  sufficient  to  vitiate  the  assurance ;  to  effect  that,  tbcie 
must  be  proof  of  iusanity  at  the  time  the  mortgage  deed  was  execotei 
Towarl  v.  Sellers,  5  Dow.  P.  C.  SSI.  But  a  committee  of  an  idiot « 
lunatic,  at  the  discretion  and  under  the  direction  of  the  great  seal,  rnvf 
raise  monev  on  mortgagor  of  the  lunatie's  estate  for  payment  of  deto, 
2  Madd.  Ch.  747.  yd  edition,  ^he  court,  however,  will  never  permit  aaj 
part  of  the  lunatic's  estate  to  be  laid  out  on  private  security.  CaUkmfi, 
Ex  parte,  1  Cox.  Eq.  Ca.  182.  And  where  a  mortgage  is  paid  off  out  of  the 
lunatic's  personal  estate,  by  order  of  the  court,  the  court  will  not,  darinf  ^ 
life  of  the  lunatic,  determine  whether  tlie  payment  shall  be  for  the  beadtof 
tlie  lunatic's  real  or  personal  representatives,  oecause  the  question  may  aefcr 
arise.  The  mortgage  term  will  be  directed  to  be  assigned  in  trust  to  attcid 
the  inheritance,  or  for  the  lunatic,  his  eateciitors,  admi9Utrators,and  aaigPii 
as  shall  thereafter  be  deterniined  in  the  matter  of  the  lunacy,  or  in  apy  anl 
to  be  instituted  for  that  purpose,  ^^ri  o/  JOigbyy  Ecf  jHurttf  1  Jac.  Si  Waliu 
640.    Vide  antea,  S85,  of  this  edition,  in  ttoti§. 

P.  69. 1,  i.  An  infant  cannot  n^ortgage,  but  persons  executing  mortgage  deeds  will 

be  preKumcd  of  age  till  the  contrary  be  ^bewn.  This  was  the  caw  witk 
Beau  Swift,  tie  was  an  infant  u hen  a  decree  in  the  cause  of  |x^<asv. 
Stci/ltf  2  Sch.  ic  |jcf.  649,  was  made,  but  afterwards  executed  a  mortgage 
deed,  and  lx)rd  Redesdale,  C.  said,  he  must  presume  the  Dean  to  be 
then  of  age,  as  he  executed  the  deed,  and  there  vras  no  ground  for  a  cob* 
trary  presumption.  Ifhe  Dean  is  charged  with  having  practised  as  !■• 
position,  but  it  was  evidently  under  a  mistaken  notion  of  his  rights. 

P.  102,  ».  (P)        The  deed  of  jnortgage  need  not  state  that  the  money  is  wanted  for  tk 

purposes  of  tlie  will,  for  '\n  order  to  vitiate  the  security,  It  miist  be  shewa 
that  the  money  was  not  borrowed  (or  the  payment  of  debts.  X^Mwf  ▼• 
kidgard,  4Bxo.  C.  C.  138,  cited ;  et  vide  Langley  v.  Oo/ord,  AnibL  17.  Rot 
If  .a  particular  fund  is  pointed  out  by  tlie  will  for  the  payment  of  debts,  it 
piay  become  necessary  for  a  mortgagee  to  inquire  if  Uiat  fhnd  has  been 
exhausted.  If  an  administrator  mortgage  a  term  of  the  intestate's,  vikci 
A*  his  executor,  and  dies,  the  equity  of  ^redemption  will  not  go  to  the  adni- 
nistrator  dfi  bonis  non  of  the  intestate,  but  to  A**  the  executor  of  the  fint 
administrator  i  because  at  law  the  mortgage  was  an  alienation  of  tk 
whole  term,  and  the  aduiiuistrator  was  not  possessed  enauter  droi^,lHit  ialai 
own  right    BulUr  v.  Demard,  1  Cbi  Ca.  «34.    S.  C  2  Freem.  l^. 

P.  106.  ».  {A)         The  case  of  Lowtker  v.  Fletcher,  7  Vin.  Abr.  6:^  pi.  5,  was  the  case  «(  » 

nist  mortgagee.  Lord  Parker  said,  though  the  niort;gage  is  void  by  dM 
ute  of  Wm.  S.  yet,  as  the  papist  had  a  judgment  wluch  was  not  as  in* 
tcrest  in  ^d,  and  the  lands  were  to  be  sold  under  a  decree  for  paymeot  of 
debts,  a  court  of  equity  ought  to  as^is^  a  fair  creditor  (though  a  papist) iv 
obtaining  satisfaction  of  his  debt. 

P,  116.  text.  In  oroer  to  constitute  a  loan,  it  is  requisite  that  the  money  be  secaitd 

a,t  all  events.    Jjukey  v.  Wonnell,  2  Sch.  &  Lcf.  470. 

P.  116.  ii.(H)        The  following  cases  are  relevant  to  the  subject  of  this  note.    Hsvtri 

V.  H<uri8,  1  Vem.  190.  «  Ch.  Ca.  147.  James  v.  Oitdes,  t  Vem.  40J,  "4 
$€lon  V.  Slade,  7  Ves.  273. 

p.  t82.  It.  (iNT)        The  rule  is,  not  that  a  trustee  is  precluded  from  purchasing  from  tke 

cestui  que  trusty  but  tliat  he  shall  not  purchase  from  himself.  Xhe  cettsi  ^ 
trust  may,  by  a  new  contract,  dismiss  the  tru&tee,  and  th^n  the  latter  mJ 
purcliase,  but  even  that  transaction  will  be  watched  with  the  most  gaaidcd 
jealousy.  Laeey,  Ex  forte,  6  Ves.  626.  Yet  in  Downes  v.  Gmztksf^j 
3  Men  v.  300,  where  an  estate  was  conveyed  to  D.  by  way  of  security  fi|' 
tlie  re-investment  of  a  specific  sum  of  stock,  and  for  payment  of  the  difi- 
dends  in  the  mean  time,  with  a  power  of  sale  in  case  of  de^ult,  it  was  held 
that  if  D.  exercised  his  power  of  sale  he  would  be  a  trustee  for  tlie  party 
making  the  conveyance,  and  as  such  disabled  from  purchasing  fpr  hioiMli 
without  the  consent  of  the  cestui  que  trust.  The  estate  in  this  ca»e  M 
been  put  up  to  sale  by  auction,  at  which  C.  as  agent  for  X>.  was  the  osi^ 
bidder,  and  it  was  knocked  down  to  him  accorcuugly ;  but  the  sale  «>» 
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j^    4Mt«ed  not  to  stand,  although  no  evidence  vras  adda(icd  Of  frUod  or  uttdeN 

fidoe. 
If  a  mortgagee  obtalo  an  absotnte  conveyance^  yet  snftbrs  the  nortgas^^i'  ^*  ^^^*  "•  (^) 

ta  continue  in  poaaession,  it  will  agaih  make  the  transaction  a  mortgage. 
^^    Hmti$  t,H9rweUf  Gilb.  Eq.  Ca.  11.    In  Sevier  v.  GreenwaVf  19Ves.  4l3» 
^^     a^vf ral  InstrunieAts  were  construed  into  a  mortgage,  though  ene  of  them 
-^'.'^    imported  to  lie  an  absolute  conveyance;  et  vide  a  Fonb.  Tr.  Ec}.  261,  S. 
^\       where  the  assisnttent  of  mortgage  premises  and  of  tne  principal  sum  dae   P.  141. «.  (F) 
^"^^   thereon  to  Trinib^  College  Cambridge  in  trust  for  the  rpctor  of  G.  was  void, 

as  b^iog  e^ecnted  a  twelvemonth  before  th^  deatfi  or  th^  donor,  U  was  held 

not  ca]j»able  at  being  set  up,  by  referejiee  to  a  wHi  fi^ade  afterwarcfs,  giving 

the  advowaon  of  the  living  ben^iicjallv  to  the  college.    AUom^-General  v* 

Mn^,  1  Merfv.  327 ;  et  Vide  further  on  the  subject  of  void  bequests  of 

money  da^.  on  mortgage  under  the  mortmain  act  (9  Geo.  f .  c.  36),  Carrie 

V.  Pye,  17  Yes.  462,  and  Atiamey-Gen^rdl  v.  Harley,  5  Madd.  R.  391 ;  and 

that  parochial  and  paving  bondfs  ar6  within  this  act,  see  iting  v.  BiUes^ 
^    3PriceS4l.  »  ^  » 

'  '  In  a  court  of  law  a  mortgagor  in  actual  possession  of  the  estate  may  P.  |o6«  n.  (if) 
^  properly  be  described  as  t6e  mottga^e^^  tenant.  He  ifi  in  possession  of 
Inj  P^^^*^^  wliereof  fhe  legal  title  and  interest  is  in  auother,  and  in  possession 
^  wf  the  permission  and  saflferance  of  that  other.  He  is  thi'fefore  in  a  court 
Sf''  5^  law,  within  the  strict  definition  of  a  teoaiit  at  wilt,  and  if  he  be  described 
^^  isr  a  dedarition  as  tenant  to  the  plaintiff,  proof  of  a  mortgage  deed  be- 
tween them  will  i^lly  satisfv  that  description.  Partridge  v.  Bere,  1  Bow. 
!^  ^.Ry.  f7S.  In  this  case,  Mr.  J.  Bayley  said,  a  court  of  law  Icne^  nothing 
>^.  ahont  mortgagor  and  moi'tgagee.  It  looked  at  the  legal  tenaut  and  it  was 
^''  admitted  the  mortgagor  l^aU  the  actdal  possession.  The  mortgagee  had  the 
''.  legal  estate,  and  in  a  court  of  law  the  tenancy  of  the  mortgagor  and  mort- 
'  ^,    Si>ree  could  not  be  disputed,  ?b.  «74.    S.  C.  5  Bam.  &  Aid.  604. 

^  To  enable  a  mortgagor  to  make  a  valid  lease,  he  must  either  obtain  a  P.  159.  text» 
^'  pTior  r6-conveyance  nrom  the  ihortgagee,  or  procure  the  latter  to  concur  in 
i^  the  lease.  In  CbUifiU  V.  HoMtler^  2  Sch.  &  Lef.  160,  it  was  considered, 
^  tiSf  the  tenant  could  no^,  under  such  an  agreement,  compel  tlie  mortgagor 
^:  fa  redeem  for  the  purpose  of  granting  a  Valid  lease  ^  but  the  circumstances  of 
^*  tliat  case  were  very  special.  One  Parker  being  seised  in  fee  of  an  equity  of 
V'  rwnipthm  of  lands  in  mortgage,  entered  into  an  agreement  to  grant  a  leaso 
'•''  to  Alley  hi  trust  for  Husdcr.  The  latter  got  into  possession,  and  advertised 
'-'^    tbe  (amis  to  be  let.    Ttu;  plaintiffs  offered  a  rent  of  S2]/,  and  were  declared 

*  the  temints.  A  tease  for  three  lives  was  prepared  by  Hastier  from  Alley  to 
!^^    tlfeplafntilfs,  and  estedoted  hy  the  latter,  out  not  by  Alley,  aud  wa^  retained 

by  Hastier,  under  pretence  of  procuring  Alley's  sii^uatnrc.    The  plalntilT 

*  entered  into  possesion  of  part  of  tlic  premises.  Hastier  subsequently  dU- 
'  trained  for  rent.  To  prevent  a  sale  of  the  distress,  the  plaintiffs  gave  three 
^  notes  of  hand  to  a  trustee  for  Hastier,  subject  to  a  settlement  of  accounts, 
!'  OB  which  notes,  bat  without  a  settlement  of  accounts,  actions  were  brought 
^  bv  H'astler.    The  original  bill  Was  filed  by  the  plaintiifs  for  relief,  praying 

*  tfiaf  tlie  notes  of  hand  liilght  be  cancelled,  and  Alley  be  obliged  to  exe- 
^  cute  the  I'ease.  After  filing  the  bill,  the  mortgagee  obtained  a  decree  for 
f  safe,  and  the  plaintiflfs  were  put  out  of  possession;  00  which  they  amended 

th^  bill,  and  pTayed  t)lat  they  might  be  restored  to  the  possession,  or 

^     that  Hastier  sliotild  be  ordered  to  pay  them  the  value  of  their  interest  in  tlie 

lands,  which  had  considerably  risen  in  value.    The  decree  was,    that  the 

*  contract  for  the  lease  should  be  set  aside,  that  tlie  plaintiffs  should  account 
for  the  rent  due  on  such  part  of  the  laAds  of  which  tliey  had  had  possession  ' 
during  the  period  of  their  occupation,  that  the  master  should  set  a  fair  rent 
on  diose  lands,  and  ascertain  the  amount  due  at  the  time  of  the  distress ; 
and  it  was  ordered  that  tlie  proceedin<;s  on  the  notes  of  hand  should  be 
stayed,  and  the  actions  discontiuded,  and  die  notes  brought  into  court.  The 
general  rule  in  these  cases  is  submitted  in  a  former  note,  antea,  7i2,  of 
this  editW)n. 

A.siortgagee  is  entitled  to  an  injunction  to  restrain  a  mortgagor  in  P,  tch.  Uxt, 
possession  from  cutting  down  timber,  if  the  land  without  it  is  a  scanty 
security,  and  the  injunction  may  be  extended  to  cutting  down  the  under- 
wood contrary  to  the  usual  course  of  husbandry,  but  not  to  underwood 
generally,  although  the  mortgajror  may  be  insolvi'ut.  Humphreys  v.  Hurri- 
emi^  1  Jar.  k,  Walk.  5KI.  So  in  Vshomt:  v.  Ihborne,  \  Dick.  75,  a  mortgagor 
in  |K>sSession  was  restrained  from  cutting  down  timber  on  tiu*  mortgaged  ** 

premij^es  after  sonic  hesitation,  the  court  at  first  thinking  it  was  the  mort-  ^  ^ 

gxgcc's  fault  in  permitting  the  mortgagor  to  continue  iu  possession.    In  ■ 
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Hamptmi  ▼•  H^dgeM^  8Vei.  105,  a  mortgagee  of  timber  treee^  wood  an^. 
iraderwood,  moved  for  an  Injunction  to  restrain  catting  the  underwood; 
a  commusion  of  bankruptcy  had  issued  against  the  mortgagor;  and  no 
assignees  had  then  been  chosen.  Lord  Eldon  said,  if  the  mortgagee  will  not 
take  possession,  the  mortgagor  must  cut  the  underwood  in  the  ordinary 
course,  if  at  unseasonable  times,  or  of  improper  growth,  his  Lordship 
would  grant  an  iniunction.  But  was  there  ever  an  instance  of  preventing 
the  mortgagor  talking  the  ordinary  fruit  of  the  land  ?  Suppose  the  course 
was  to  cut  uie  nnderwood  every  seven  vears ;  the  mortgagor  in  possession 
cutting  in  that  way,  would  not  be  guilty  of  waste.— A  mortgagee  at  law 
may  commit  waste ;  and  the  mort^igor  will  be  without  rem^y,  unless 
there  be  an  express  covenant  not  to  commit  waste.  £Mms  v.  T)bma«, 
Cro.  Jac.  172.  But  in  equity  a  mortgagee  will  be  prevented  frpm  com- 
mitting waste,  unless  the  security  appear  to  be  scanty  or  defective. 
And  wbece  a  mortgagee  cuts  down  timber,  he  must  apply  it  to  ease  the 
estate,  first  the  interest,  and  then  the  principal  of  his  mortgage.  We- 
theringimi  ▼«  Banks,  Sel.  Ca.  Ch«  30.  Hanaard  v.  i)ar&y,  2  vera.  39f* 
Parrant  v.  LaveUf  3  Atk.  725. 

P.  166.  iexi.  The  statute  9  Geo.  1.  c.  7,  enacts,  that  no  person  shall  gain  a  settlement  < 

by  pnrchasine  any  estate  whereof  the  consideration  does  not  amount  to  SOL 
lumh  flde  paid.  Hence,  if  a  pauper  contract  for  the  purchase  of  an  estate 
for  39/,'  which  is  in  mortgage  for  322,  and  having  paid  72,  takes  the  con* 
veyance,  subject  to  the  mortgage  (/2ex  v.  MatHngle$,  2  T.  R.  12^  or,  if  be 
contract  for  the  purchase  of  an  estate  for  52(,  and  pays  only  122.  out  mort- 
gages the  property  to  the  vendor  for  the  residue  ;  in  either  case  he  will  not 
gain  a  settlement.  Rerv.  Ofo€y,  iManl.  &  Selw.38.  Yet,  if  after  aach 
purchase  at  the  full  value,  he  obtains  from  B.  an  indifierent  perMu,  the 
loan  of  mbnev,  with  which  he  discharges  the  existing  incumbrances  on  the 
estate,  and  takes  an  assignment  of  tlie  security,  so  as  to  vest  the  legal  estate 
in  himself,  and  then  mortgages  to  B.  for  the  money  lent,  and  continnes  in 
possession  for  forty  days  after,  the  paupar  by  such  arrangement  will  be- 
come entitled  to  a  settlement  Rex  v.  ChaUeyf  6T.  R.  755.  Rex  v.  OAvy, 
1  Maul.  &  Sehr.  387.  Rex  v.  Te^/brd,  Burr.  Sett.  Ca.  57.  If  h^  can  gain 
credit  for  30i.  the  Court  will  not  enquire  from  whence  it  comes.  Rex  v. 
Te((forrf,  ib.  and  1  Manl.  Sc  Selw.  390,  391. 

P.  170.  n*  (70        ^^  addition  to  the  observations  made  in  p.  160,  antea,  et  seq.  as  to  the 

statute  70eo.  2.  c.  20,  it  Is  open  to  further  remark,  that  where  after  jadg- 
raent  for  the  plaintiff  in  ejectment  the  mortgagor  prayed  to  bring  the  money 
into  court  under  this  statute^  the  application  vras  refused,  Pa^e  and  Chap- 
pie, Justices,  observing,,  that  though  liberty  be  given  to  bring  in  the  money 
pending  the  action,  yet,  after  the  suit  has  been  determined  by  judgment, 
the  court  cannot  comply  with  the  mortgagor's  motion.  IVUkhuifn  V»  TVoxtoi, 
Serjeant  Leeds  MS.  2  Selw.  N.  P.  683,  5th  edition.  Before  a  eoort  of 
law  will  proceed  on  this  statute,  there  must  be  an  affidavit  that  no  soit 
in  equity  is  dep<^ding,  ib. ;  and  a  defendant,  in  order  to  stay  proceedings  st 
law  under  an  ejectment,  must  apply  before  the  plaintiff  is  entitled  to  take 
out  execution.  Andsy,  Lloyd,  3Ves.&Bea»  15.  Inhere  the  title-deeds 
and  mortgage  are  not  delivered  up,  the  money  must  be  paid  into  court,  on- 
less  the  plaintiff  or  his  attorney  will  undertake  to  deliver  them.  Dandm  v. 
Jae&b,  Tidd's  Prac.  563,  7th  edition.  If  there  be  any  doubt  as  to  tlie 
amount  of  what  is  due,  the  court  of  Ring's  Bench  will  refer  it  to  tiie 
Master,  and  the  court  of  Common  Pleas  to  one  of  the  prothonotaries  who 
'  taxes  the  costs:   BertheHv,  Street,  8T.  K.  326.    And  where  an  affidsfii 

was  made,  that  the  mortpigee  had  been  at  great  expense  in  necessary  re- 
pairs of  part  of  the  premises  in  his  possession,  (the  ejectment  being  broaght 
for  tlie  residue,)  and  it  was  prayed  that  the  prothonptary  might  be  directed 
to  make  allowances  for  such  repairs,  the  court  said,  that  the  rule  mast 
follow  the  words  of  the  statute,  and  that  the  prothonotary  would  TBS^A 
just  deductions  and  aUowances ;  Barnes,  176.  Adams  ^).  294.  Inacaie 
where  the  mortgage  deed  enabled  the  mortgagee  to  sell,  and  upon  an  eject-, 
roent  and  a  rule  obtained  upon  the  statute,  tlie  mortgaaee  having  set  op  s 
claim  for  some  expenses  occasioned  by  sale  under  ue  mortgage  deed, 
the  Chief  Baron  observed,  that  the  onlv  charge  specified  was  of  a  natore 
which  might  be  very  well  settled  by  reference  to  the  Master,  and  accord- 
ingly the  rule  was  made  absolute.  Goodiiile  v.  Lonedoum,  3  Anstr.  937. 
It  has  also  been  holden  that  the  rule,  with  respect  to  tackins  in  an  eject- 
ment, shall  be  the  same  as  in  equity.  Therefore,  upon  a  reference  to  the 
Master,  the  court  has  refused  to  tack  a  bond  debt  to  the  mortgage  at 
against  the  mortgagor  or  his  assignee  of  the  equity  of  redemption,  hut  bu 
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)iitinated  that  it  might  be  done  against  the  heir.  '  Bingham  ▼.  Greggf' 
Bampsy  I8t,  And  it  has  been  decided  bi  equity,  tliat  if  the  bill  embraces 
any  object  distinct-from  the  foreclosure  of  the  mortgage,  as  for  example,  if 
it  sets  up  another  demand  on  the  defendant,  and  prays  it  maybe  also  a 
charge  on  the  estate,  no  order  of  reference  can  be  made  under  the  statute. 
Lord  Eldon  has  ren»rlLed,  that  the  justice  of  the  case  seems  to  be,  that  the 
reference  should  be  made  as  to  the  mortgage,  and  the  cause  go  on  as  to  the 
rest,  but  he  had  never  known  it  done.    Bastard  v.  CSorlEf,  7  Ves.  489. 

That  a  lessee  should  enquire  for  his  lessor's  title,  see  WhiU  v.  Fo(;am6«,   P.  176.  a.  (F) 
11  Ves.  337,  and  IS  Ves.  249,  arsT  250. 

So  in  an  anonymous  case  in  t  Freem.  t53.  a  mortgaMof  a  building  lease,  P,  178. 1, 39. 
(the  lessee  having  died  insolvent,)  was  decreed  to  buUd  on  the  ground,  and 
not  to  quit  the  lease,  though  content  to  lose  his  money. 

If  the  mortgagor  obtain  a  renewal,  or  the  grant  of  a  fresh  term  in  re*  P.  190.  text* 
matnder,  without  the  privity  of  the  mortgagee,  such  fresh  term  will  be 
considered  a  trust  for  the  mortgage^  And  though  the  mortgaged  lease 
may  be  expired  bv  eflflux  of  time,  still  the  fresh  term  must  be  assigned  to 
tbe  mortgagee  to  hold  till  the  debt  is  satisfied.  iMckim  v.  Rttdiwor^  t  Ch. 
Rep.  lis.  Finch,  392.  6  Mod.  57.  Where  the  title  to  a  term  which 
was  in  mortgage  proved  to  be  defective,  and  the  owner  of  the  estate,  out  of 
compassion  to  the  lessee,  (who  bad  built  on  the  premises  and  absconded  in 
debt,)  demised  for  a  long  term  to  trustees  for  the  benefit  of  his  (the  mort<^ 
gagor's)  wife,  the  Master  of  the  Roils  considered  the  new  term  as  a  craft 
iato  the  original  stock,  and  the  benefit  of  it  above  the  rent  reserved,  as 
•rising  in  consideration  of  tbe  former  title,  and  therefore  decreed  the 
trustees  to  make  a  new  mortgage  to  the  mortgagee.    Seabtmrne  v.  PoweUf 

2  Vcm.  11. 

The  tenant  right  of  renewal  is  a  part  of  the  tenant's  interest  in  the  lease.  P*  ^9^*  *•  (fi) 
Whulawe  v.  Fuhe^  %  Ball  6i  fiea.  205. 

A  mortgagee  has  such  an  interest  in  the  land,  that  he  may  interfere  in  P.  203.  a.  (O) 
all  actions  and  suits  respecting  it.  Thus,  if  it  be  an  action  of  ejectment  at 
law,  he  may  come  in  and  t>e  made  a  defendant  together  with  the  fonner 
defendant.  Doe  v.  Cooper^  8  T.  R.  645.  And  if  there  be  a  suit  in  equlbf 
he  may  come  in  and  be  examhied  pro  tal«resse  sao.  FtMcett  v.  FothagiUf 
t  Dick.  19.  Cooper  v.  ThomUm^  ib.  72*  Utmdym  v.  X^e,  ih.  94.  BowUa  v. 
PareonMy  ib.  142.  So  if  there  be  a  decree  against  the  mortgagor,  he  may 
appeal  in  the  mortgagor's  name  to  the  House  of  Lords  against  the  decree; 
JJitly  V.  Kelly f  4  Dow.  P.  C.  17 ;  et  vide  antea,  203,  of  this  edition. 

An  infant  mortgagee  is  not  a  trustee  for  the  mortgagor  only,.but  also  for  p.  205.  a.  (K) 
the  executor  of  the  mortgagee.  One  of  the  inconveniences  that  the  statute 
•f  Anne  intended  to  reme<fy,  was,  that  the  executor  should  not  wait  for  his 
money  till  the  fall  age  of  the  heir.  Hence  it  follows,  that  the  executor  of 
the  mortgagee  may  apply  for  a  conveyance  from  the  infant  as  well  sis  the 
mortgagor.  Uoleewortk  v.  Lne^  Mosl.  197.  We  have  seen,  that  an  infant 
mongagee  is  wiihm  the  statute,  notwithstanding  he  may  be  beneficially  in* 
terestedin  the  mortgage  money,  antea,  205,  of  this  edition,  n.  (K).  To 
the  cases  there  cited,  add  Beliamy,  Ex  porte^  2  Cox,  422.  CkemdUr  v. 
Beards  1  Dick.  392.  Benion,  Ex  piaie,  ib.  394.  Carter,  ExpaHej  5Madd. 
81,  and  H^d,  Ex  parUy  ib.  291.  A  mortgagee  in  fee  devised  to  Uiree  per- 
sons, and  the  survivor  of  them,  and  the  heirs  of  such  survivor*  The  iimmt 
heir  of  the  testator  was  directed  to  join  in  reconveying  to  the  mort^pigor,  as 
having  the  fee  in  him  during  the  joint  lives  of  the  devisees.    HarruotCt  Co* 

3  Anstr.  836. 

By  the  1st  8c  2d  Geo.  4.  c.  114,  a  conveyance  may  be  directed  of  the  P.  211.  a.  (N) 
estate  of  an  idiot  or  lunatic,  trustee,  or  mortgagee,  before  such  idiot  or 
lunatic  sliall  have  been  found  so  by  inquisidon  }  over-ruling  the  conclusion 
from  Giiiom,  Ex  parU^  2  Ves.  jun.  587,  stated  in  this  note. 

The  unreported  case  of  Jokiktiome  v.  L  ■  ,  mentioned  in  this  note,  is  P.  212.  a.  (O) 
stated  in  Sog.  V.  6c  P.  56f .  570, 5th  edition,  by  the  name  of  Johuom,  v. 
Xiagurd,  and  reported  fully,  3  Madd.  283.  It  roust  of  course  over-rule  that 
part  o£PmlverW  v.  PuJboertoft^  18  Ves.  84,  which  held,  that  a  limitation  to 
brothers  or  other  relations  was  within  the  scope  of  the  settlement  and  there* 
fore  not  voluntary ;  et  vide  HoUoway  v.  MiUardy  1  Madd.  R.  418. 

In  this  note  it  is  stated  that  the  mortgagor,  on  P&ying  off  the  mortgage,  p^  ]|4, «,  (j) 
can  never  be  liable  to  see  his  money  applied.    This  must  be  confined  to 
cases  where  the  mortgagee  has  bequeawed  the  money  on  trusts  and  ap* 

Sointed  an  executor,  or  died  without  a  will  whereby  the  right  to  the  money 
evolves  on  the  administrator.    If  the  mortgagor  have  notice  that  the 
money  borrowed  is  settled  <m  certain  trusts  by  a  particular  deed,  ha 
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cerUVily  will  bt  bound  ki  eqailj  to  Mt  to  tfce  applicatWm  of  U»  bmb^^ 
oo  pajiBg  it  iUf  union  he  do  ex|>re«ly  or  impliedly  exempted  from  wA 
oliUi[otioii  by  a  provltioii  in  the  trust  deed.  It  it  therefore  esteotial 
to  coacoal  the  trost  of  money  advanced  from  the  knowledge  of  the 
mortgagee. 

P.  217.  ».  (D)       The  statates  and  tew  proceedings  of  the  reign  of  Charles  t,  appear  to  be 

all  dated  froB»  the  year  1649,  bat  this  will  not  reconeile  the  tnaccvracT  in 
the  date  of  the  case  itiCtUpepfet  ▼.  /I«l«n.— Airiihony  Ashley  Cooper,  auei> 
>i^ard»  Eatl  ShaAesbvty,  was  Lord  Chancellor  about  eleven  months  in  the 
vear  1679,  9  Hume  Hist.  Eng.  117,  Dnod.  editioa ;  whieh  may  probably 
have  occasioned  the  mlitalLe  in  the  name  of  Aslily. 

P.  ft5.  n.  (s)         The  oaae  of  Btynm  v.  GMNaa,  Is  erroneonsiy  stated  In   9Bro.  C.  C. 

p*  323,  and  t  Dick.  697.  A  nmre  correct  statement  may  be  found  in  1  Sch. 

P.  247.  a.  {A)  An  estate  of  freOhoM  may  be  disdatmed  by  deed  wHhont  matter  of  re- 
cords IWawn  V.  91dlMl^  sHam.  St  Aid.  31 ;  ct  vide  supra,  1091,  of  tUs 
edition^  p.  32,  n.  (Q> 

In  a  late  case,  mndo  were  devised  to  two  trustees  and  their  heurs,  vpon 
certain  trusts;  one  wishing  to  decline,  renounced  probate  of  the  vrill 
(they  being  also  exeeotors) ;  and  by  Indenture  of  release  **  bargained,  sold, 
released,  quitted  ckiim,  and  conveyed,"  to  bis  companion  and  his  heirs,  ali 
and  singuhir  the  lands  and  real  estate,  late  of  the  said  testator.  On  this 
instrument  a  question  arose,  whether  the  trustee,  intending  to  disclaim, 
had  not  aecepted  the  trust,  by  taking  upon  himself  to  convey.  Lord  Eldon 
thonght  the  reasoning  on  which  this  objection  was  raised,  was  mach  too 
technleal  for  a  court  of  equity.  If  the  essence  of  the  act  were  dtsdaimcr, 
a  release  whereby  a  person  declared  that  lie  would  not  take  as  trustee, 
ganre  tlie  best  evidence  that  he  would  not  take  as  trustee.  It  was  true  thtt 
a  release  was  the  instrument  of  a  person  who  tliougbt  be  had  something  to 
part  Willi ;  it  was  not  a  mere  dissent  or  refusal  to  concnr,  but  there  was  no 
case  on  the  distinction  between  a  disclaimer  and  a  release,  and  his  Loni- 
shi^  was  oropinion  that  there  onght  to  'be  no  distinction.  A  decree  was 
then  taken  by  consent  that  the  release  operated  as  a  disclaimer,  and  that 
,  the  concurrence  of  the  renouncing  trnatee  was  not  necessary.  Niehsou  v. 
Ww4MW9rth,  2&wanet.  366.  in  Smith  v.  Wheeler ^  1  Vent.  128.  &  €. 
2  Keb.  773,  a  feaoe  vras  assigned  iy  deed  to  B.  and  C.  of  whom  B.  dis* 
sented>  Lord  Hale  said  C.  was  a  good  lessee,  ibr  the  other  trnstee's  dis- 
agreement HMKhi  the  estate  wholly  his.  In  the  above  case  of  NicUatm  v. 
.  W&rdmDortk,  the  trustees  were  appointed  by  will,  and  though  there  is  no 
ground'  ibr  a  different  line  of  argument,  where  they  are  appointed  by  deed, 
yet  Lord  Eldon^  in  tliat  case,  particularly  referred  to  the  difficulty  of 
applying  his  reasoning  to  the  case  where  they  were  appointed  by  a  convey- 
nacc  to  uses,  saying  that  he  thought  Lord  Hale's  doctrine  would  not  apply 
to  such  an  instance,  and  that  tlie  party  could  nut  disclaim  in  the  case  of  a 
conveyance  to  nses  except  by  release  with  intent  of  disclaimer.  If  be  were 
to  say  that  a  disclaimer  would  not  be  effectoal  he  should  shake  innumerable 
titles.  2Swanst.372. 

P,  263.  «•  (£)        When  tlie  estate  is  in  mortgage  prior  to  a  judgment,  or  if  the  legal  estate 

be  in  any  manner  out  of  the  debtor  when  the  judgment  is  obtained,  lo 
that  the  creditor  could  not  recover  irader  an  elegit^  a  court  of  equity,  in 
order  to  protect  a  purchaser,  will  not  permit  the  creditor  to  redeem,  livrd 
▼•  BUUce^  2  Ball  &  Bea.  357. 

fjms,  a.  (G)        An  infant  heii\  as  distinguished  from  an  infant  purchaser  of  lands,  subject 

to  the  custom  or  gavelkind,  may  alien  absolutely  by  feofftaient  at  the  age  of 
fifteen  years ;  but  it  was  the  opinion  of  a  very  eminent  conveyancer  in  a 
recent  case,  (after  referring  to  the  doubt  in  Robinson,  p.  217,)  that  a  gavel- 
kind tenant  by  d(*srent  could  not  mortgage  until  twenty-one,  or  dispose  of 
his  lands  while  under  that  age,  for  any  other  purpose  than  on  sale  for  valu- 
able consideration. 

F.274.  ft.  (O)        On  the  subject  of  searcbine  for  judgments,  it  may  be  nsrful  to  add  a 

case  before  Lord  Kenyon,  at  Nisi  Prius,  where  his  Lordship  said,  tbat  sn 
abstract  ought  to  mention  every  incumbrance  whatever  affecting  an  estate 
upon  which  any  security  is  about  to  be  placed ;  and  should,  therefore,  con 
tain  an  accotmt  of  every  jndgment  by  which  the  estate  is  affected.  That 
the  abstract,  therefore,  in  nie  case  before  him,  was  objectionable  in 
that  respect;  nor  was  the  difficulty  removed  by  the  offer  to  have  satis- 
fhctlon  acknowledged  under  a  power  of  attorney,  as  that  was  liable  to 
objection  ;  and  it  had  been  decided  by  Lord  Hardwicke,  tJuii  a  party  was 
not  bound  to  accept  of  any  conveyance  or  any  agreement  executed  aoder 
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««di  ctTeowsUnoe.  That,  with  respect  to  the  nearcbing  for  jndgmenli,  the 
«oadmct  of  the  plaiatiff's  attmme^  bad  been  perfectly  preper ;  for  as  it  was 
mhsoLatelfy  sece^sary  to  search  for  ^udgmeots  immediately  before  the  con- 
Teyances  were  executed,  lest  some  jndgnents  should  have  beea  entered  ii^ 
daring  the  treaty,  he  had  assigned  a  very  proper  reason  for  not  having  done 
80  at  first,  namely,  the  plaintiff's  assertion  that  no  judgment  did  in  fact 
^absifit  charging  the  estate,  except  one  for  lOOOl.  before  mentioned,  and 
it  saved  the  expence  of  a  double  seavch  for  jadgmentft.  Accordingly,  bis 
Lordship  ruled  that  tiie  plainiiff^  having  discovered  another  jndgmeni  for 
iOQOly  besides  that  for  1000<.  above  nenitioDed»  and  thereopon  declined  to  • 
proceed  in  advancing  his  money,  was  entitied  to  recover  the  expences  of 
the  conveyance  with  mtereot,  from  the  tilae  the  plaintiff  had  pveptured  it  to 
the  tinae  aiat  the  treaty  was  at  an  end.    RiektutAs  v»  Bariam^  1  £spw  $69^ 

In  a  former  note  (antea,  278;  of  this  editioH)  seme  en^airiet  have  been  P.  278.  a.  (O) 
made  whether  a  court  of  law  will  interpret  ike  statqie  of  Wm.  &  Mavy,  in 
regard  to  notice,  ia  t^e  same  manner  as  a  comrt  of  equity.  Lord  Kenyon 
appears  to  have  takea  one  view  of  the  sul^t,  and  Mr.  Justice  BuUer  a** 
other,  so  that  nothing  coacla<)ive  could  be  advanced  on  the  subject.  A  late 
case  on  the  registry  acts  may  be  considered  as  settling  the  4|ueetioQ,  and 
deciding  that  actual  notice  at  law  wiU  not  bind  the  parly  witli  a  judgmrat  ^ 

wbidi  has  not  been  duly  docketted.  Lord  Talbot  has  somI,  thai  a  court  of 
«quity  will  not  differ  from  a  court  of  law  in  the  exposition  of  statutes ; 
Ca*  Temp.  Taib.  39 ;  but  tliat  rule  must  now  be  cooaidered  aa  obsolete, 
however  consonant  it  may  appear  to  equity,  justice,  and  reason.  The  case 
aUaded  to  was  this :  Tbere  urere  two  assignments  of  the  same  leasdiold 
pvemises  in  the  county  of  Middlesex ;  the  last  was  registered  first,  but  the 
second  assignee  had  full  knowledge  when  his  deed  was  delivered,  thii  a 
prior  assignnieat  had  been  made.  For  lum  it  was  contended  that  a  subse* 
quest  purchaser  for  a  good  consideration,  having  repstered  his  title  first, 
was  to  be  preferred  before  the  prior  purchaser ;  and  that  as  to  the  know- 
ledge of  the  prior  conveyance,  it  would  make  no  diifei'cnce  at  law;  all 
that  it  wouJd  do,  was,  perhaps^  to  entitle  tbe  defendant  to  relief  in  equity. 
The  Lord  CJiief  Justice  delivered  his  opinion  ia  the  following  terms:— 
A  court  of  law  is  now  caHed  upon,  for  the  first  time,  to  put  a  eonatnictiaA 
on  the  words  of  the  statute  7  Anne,  c.  ^KU  s.  1,  by  which  it  is  enacted,  A«t 
every  deed  or  conveyance  thai  shall^  after  the  29th  September  1709,  be 
made  and  executed,  sliall  be  aiyndged  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  consideration,  unless  a 
memorial  thereof  be  registered  before  the  registering  of  die  memorial  of 
the  ^ed  or  conveyance,  under  which  such  subsequent  purchaser  or  mort* 

fagec  shatt  claim.  It  is  impossible  that  plainer  wcNrds  could  be  used,  and 
think,  Uiat,  sitting  in  a  court  of  law,  we  are  bound  to  give  eil^ct  to  tliem  ; 
.and  that  we  cannot  say  that  this  deed  is  not  fraud  uleat  and  void  within  the 
msaatn^  of  the  act»  because,  possibly,  it  may  turn  out  upon  examination, 
that  tlie  defendant  is  entitled  to  some  relief  in  equity.  If  there  be  any  such 
pound,  a  court  of  eouity  may  interfere,  and  this  case  ^ews  clearly  how 
inconvenient  it  would  be,  if  this  court  were  to  enter  into  any  e(|nitable  con* 
sidemtionsi  For  here,  it  is  clear,  that  the  lessor  of  the  plaintiff  had  at  all 
events  a  Uen  on  tlie  instrument  of  conveyance.  What  efftet  that  might 
have  on  a  court  of  equity,  I  cannot  say,  but  I  tliink  it  is  at  least  a  fit  matter 
for  its  coDsideralion.  We,  however,  in  a  court  of  law,  must  give  effect  to  the 
words  of  the  act. — Bayley,  J. :  I  am  of  the  same  opinion.  The  words  of  the 
statute  are,  tliat  sncli  deeds  or  conveyances  shall  be  adjudged  fraudulent  and 
void  against  every  subsequent  purchaser  for  valuable  consideration.  It  is  to 
be  observed,  tliat  tbe  words  ^  bonA  JUk  purchaser"  are  not  nsed.r  I  think 
therefore,  that  we  are  bound  in  a  court  of  law  to  i;ive  effect  to  tliese  words. 
That  seems  to  liave  beeu  tbe  opinion  of  the  Judges  in  tbe  cases  cited, 
although  they  thought  that  a  court  of  equity  would,  in  some  cases,  intcrfera 
to  relieve  the  party*  It  is  so  laid  down  bv  Lord  Hardwicke,  ui  Ls  Nev€  v. 
Id  Neve;  and  tlie  words  of  Lord  Maasfiekl,  in  Dm  v.  lUniledge^  Cowp» 
712,  are  these,  '^  Equity  says,  if  the  party  knew  of  the  unregistered  deed, 
his  registered  deed  shall  not  set  it  aside,  because  bo  has  timt  notice  which 
the  act  of  parliament  intended  he  should  have."  He  therefore  puts  it  as  a 
case  in  which  equity  would  interfere ;  and  the  circumstances  of  this  case 
shew  the  propriety  of  our  adhering  to  the  words  of  the  act ;  for  I  am  by  no 
means  dear  that  we  should  not  work  great  injustice  if  we  were  to  decide 
in  favour  of  tlie  defendant.— And  per  Best,  J. :  The  words  of  the  statute  are 
quite  clear,  ami  in  the  absence  of  any  case,  I  should  think  tlie  plaintiff  en- 
tilled  to  jaUgment.  Hut  it  seems  to  me  that  the  case  of  Lr  Neve  v,  Ls 
Nete^  m  which  Lord  Hardwicke  considers  the  party  under  these  circum- 
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Stances  an  entitled  to  reUef  in  eqnity,  is  an  authority  to  shew,  that  at  law 
he  is  withont  defence.  Jud^vmcDt  was  accordingly  given  for  the  secood 
assignee.  lioe  v.  AUvp^  5  Barn,  tc  Aid.  142.  As  to  the  equitable  consi- 
deration of  the  casey  see  antea,  634,  of  this  edition,  n.  (N). 

P.  ?84.  text.  Trustees  or  executors  for  ^ifunts,  who  are  not  expressly  authorised  to  in- 

vest on  real  securities,  cannot  lend  trust  monies  on  mortgage  of  lands, 
without  an  express  order  of  the  court ;  and  the  court  will  not  make  an 
order  for  that  purpose,  unless  under  very  special  circumstances,  as  where 
there  is  a  mortgage  pr  charge  on  the  infant's  estate.  Norbtary  v.  Narlmry^ 
4  Mad.  191;  et  vide  Terry  v.  Terry,  Oilb.  Ea.  Ca.  10.  Where  a  charge  is 
paid  off,  or  a  mortgage  redeemed  with  an  infant's  personal  property,  it  will 
in  general  be  ordered  that  it  be  considered  as  personal  estate  for  the  benefit 
of  the  infant,  but  it  does  not  appear  that  any  such  order  has  ever  been 
made  with  respect  to  timber  cut  on  the  infant's  estate.  See  Bren^idd^  Ex 
parte,  3  Bro.  C.  C.  515. 

P.  SOS.  n.{E)  A  receiver  of  rents  of  estates  conveyed  to  secure  an  annuity,  was  dis- 
charged on  acceptance  of  the  price  of  the  annuity  with  interest  deducting 
the  past  payments.  DmU  V.  Duke  qf  Marlbenmgky  *t  Swan.  108,  et  vide 
Langley  v.  Hawk,  5  Mad.  46.  If  a  tenant  for  life  refuse  to  shew  titie^ 
deeds,  which  are  in  his  possession,  so  as  to  enable  trustees  under  a  settle- 
ment who  have  power  to  mortgage,  to  make  a  mortgage,  the  court  will  ap- 
point a  receiver.  Brigatoeke  v.  Ma$uel,  3  Mad.  47.  The  court  will  appoint 
a  receiver  of  the  rents  of  lands  in  mortgage  pending  a  bill  to  foreclose., 
Crowe  V.  HeMiday,  2  Ridgw.  P.  C.  58. 

P.  338.  a.  (C/)        The  Lord  Chancellor's  judgment  hi  the  case  of  Poetlewaiie  v.  Blytke,  has 

re<f  ntly  l)een  reported ;  the  following  are  the  material  parts  of  it  :-»'*  The 
rules  of  the  court,  with  regard  to  mortgagees,  have  been  strongly  impressed 
on  my  mind  by  the  conduct  of  two  distinguished  practitioners.  Mr.  Lloyd 
constantly  protested,  that  he  never  would,  on  the  part  of  a  mortgagee,  con- 
sent to  a  sale ;  and  the  late  Mr.  Maddocks,  who  was  himself  a  mor^agee 
for  20,0002.  on  a  Welsh  estate,  refused  his  concurrence  in  a  sale,  to  the 
great  dissatisfaction  of  Lord  Thurlow.  They  both  maintained,  one  on  be- 
half of  his  client,  the  other,  of  himself,  that  the  mortgagee  was  entitled, 
before  he  relitiquished  the  estate,  to  have  the  money  not  in  the  bands  of  the 
accountant-general,  but  in  his  own.  It  was  not  till  a  late  period,  that  it 
was  contended  that  a  mortgagor  was  bound  to  shew  his  mortgage  deeds  to  a 
person  contracting  for  the  purchase  of  the  estate.  See  Amm,  Mos.  24^ 
Tlie  mortgagor  is  entitled  to  say  to  the  intended  purchaser,  that  if  be 
chooses  to  take  his  chance  of  title,  be  may,  on  payment  of  tlie  mortgage- 
money,  have  a  conveyance.  The  general  doctrine  of  the  court  is,  that  if 
tiie  partv  claiming  to  redeem  will  take  the  mortgagee's  word  for  the  sum 
due,  and  will  pay  it,  the  mortgagee  must  convey ;  but  when  the  mortgagee 
states  a  certain  sum  to  be  due,  tbe  court  will  not  order  him  to  re-convey 
on  payment  of  that  sum  into  court ;  placing  him  in  the  situation,  that  if 
that  sum  is  more  than  sufficient  to  satisfy  his  demand,  he  shall  not  have 
the  surplus,  if  not  sufficient,  he  shall  have  only  personal  security  for  the 
difference."    Pottlewaitke  v.  Blythe,  t  Swan.  257. 

P.  370.  a.  (JB)        There  is  no  stint  to  the  redemption  of  a  mortgage  If  interest  be  paid,  or 

it  be  in  anv  other  way  acknowleged ;  per  Iiord  Keeper,  1  Ch.  Ca.  102 ;  and 
a  court  of  law  will  presume  tlwt  interest  has  been  paid  for  thirty-sevea 
years,  if  the  special  verdict  express  notliing  to  the  contrary,  HoU  v.  Doe, 
iDow.  &  Rv.  340.  infra,  App.  No.  xxvi.  So,  if  a  mortgagee  coDfejs, 
subject  to  the  equity  of  redemption,  that  right  may  be  kept  alive  for  any 
length  of  time.  Doe  v.  Pmrajtt,  5  T.  R.  655.  A  mere  private  acconot  kept 
by  the  mortgagee  of  the  profits  of  the  estate,  in  which  he  treats  the  estate 
as  redeemable,  will  be  a  sufficient  circumstance  whereon  to  decree  a 
redemption.  Fairfax  y.  Montague,  SYes.  jun.  84,  cited ;  Campbell  y.  Bak' 
f&rd,   4  Ves.  474,  cited. 

P.  372.  a.  (D)        Where,  upon  a  demand  made,  the  answer  was,  '<  I  will  not  pay  yon  uiAesB 

I  am  obliged,"  this  was  held  a  sufficient  acknowledgment  to  take  the  case 
out  of  the  statute  of  limitations,  Dowtkwaite  v.  Tihimt,  5  Mau.  Sc  S.  75. 
Tha  statute  of  limitations  begins  to  rtm  against  an  administrator  from  the 
time  of  administration  granted.  Murray  v.  East  India  Company,  S'B^xn, 
Sc  Aid.  204. 

P.  409.  a.(D)        So,  in  fVoedhouse  v.  Meredith,  1  Meriv.  450,  where  I.  W.  bcin?  seised 

and  possessed  of  considerable  freehold,  copyhold,  and  leasehold  estates  in 
the  coimty  of  H.,  and  being  in  possession,  as  mortgagee  of  certain  lease- 
hold houses  at  K.,  in  the  county  of  M.,  but  having  no  other  property  in  tbe 
said  county  of  M.,  and  having  other  estates  vested  in  him  as  nuirtgagee, 
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ItfsUNM  those  at  K.,  made  his  will,  dividing  all  his  freehold,  copyhold,  and 
leaseliold  messuages,  &c.  in  tlie  county  of  H.  and  in  the  town  of  K.  to 
A.  W.  for  life  and,  after  her  death,  all  and  singular  other  his  freehold , 
copyhold,  and  leasehold  messuaKes,  &c.  in  the  county  of  H.  and  M.,  or 
elsewhere,  to  E.  W.  and  A.  T.,  for  th^ir  joint  lives ;  and,  after  their  several 
deceases,  all  the  said  freeh<rid,  leasehold,  and  copyhold  messuages,  lands, 
tenements,  and  hereditaments,  unto  and  equally  among  their  children,  and 
gave  to  A*  W.  all  the  residue  of  his  real  estate  itot  berore  disposed  of,  and 
all  other  his  estate  and  interest  whats^ver,  vested  In  htm  as  mortgagee  or 
trustee,  and  all  the  residue  of  his  personal  estate,  ready  money  and  seen* 
rtties  for  money,  subject  to  the  payment  of  debts  and  legacies,  it  was 
held  that  tlie  mortgaged  premises  at  K.  passed  under  the  devise  of  all  tlie 
freehold,  copyhold,  and  leasehold  messuages,  dee.  in  the  county  of  H.  and 
in  the  town  of  K. 

Whether  the  wilful  concealment  by  a  creditor. ef  his  debt  (otherwise  P.  438.  texl. 
good^  from  the  parent  of  a  woman  on  a  treaty  of  marriage  between  her  and 
the  «lebtor,  will  alone  be  sufficient  to  postpone  the  debt,  was  made  a  ^uart 
in  Scot  V.  Scoij  1  Cox,  367,  a  case  of  the  most  flagrant  fraud. 

Proviso,  that  if  money  be  paid  at  a  certain  day,  term  shall  cease ;  pay-  p,  491.  a.  [A) 
ment  of  the  money  after  the  day  will  cease  the  tenn,   1  Bligh  Rep. 
to?,  n. 

In  Putktnd  v.  Bumnoif  $  Bre.  P.  €.  7t,  a  tenant  for  life  pretending  to  p.  637.  text, 
be  seised  in  fee^  made  a  mortgage  in  fee  for  90001.,  and  fines  and  recoveries 
were  levied  and  suffered  by  him  and  his  wife  to  the  uses  of  the  mortgage- 
deed.  The  mortgagee,  upon  his  son's  marriage,  conveved  the  mortgage 
lands,  subject  to  the  proviso  for  redemption  to  uses  in  stnct  settlement  and 
died.  The  mortgagee's  son  filed  a  bill  for  foreclosure  against  those  claim- 
ing under  the  mortgagor.  The  defendants  admitted  the  mortgage,  but 
insisted  on  a  settlement  made  previous  thereto,  whereby  A.  was  only  tenant 
for  life.  They  called  no  witnesses  to  prove  the  settlement,  or  any  copy  or 
notipe  thereof^ on  the  mortgagee,  wherefore  an  account  was  ordered  in  the 
Lords,  contrary  to  a  decree  in  the  court  belowy  which  decree  was  reversed,  ' 
3  Bro.  P.  C.  81. 

A  plea  of  the  statute  of  5t  H.  8.  c.  9.  s.  3,  against  buying  and  selling  P.  654.  a.  {€) 
pretended  titles,  and  also  that  there  n^as  not  any  mortgage  as  mentioned 
In  the  bill,  to  a  bill  that  the  defendant  might  redeem  a  mortgage  upon  a 
covenant  in  a  lease  from  the  defendant  to  im  plaintiif,  has  been  held  good, 
though  a  negative  plea.    UUckens  v.  Lsmidfr,  Coop.  Rep.  34. 

On  the  death  or  the  mortgagee,  the  money  belongs  to  his  executor  or  P.  6G%*  iexU 
administrator,  though  ;the  mortgagee  be  in  possession  at  the  time  of  his 
death,  and  the  estate  descends  to  hu  heir.    JVoy  v.  Bsftcstoacc,  Finch,  305. 

Where  a  mortgagee  devises  to  husband  and  wife  in  fee,  treating  the  P.  715. «.  (iH 
proper^  as  real  estate,  it  survives  to  the  wife  against  the  husband's  sole 
conveyance.    D^e  v«  PwrriUty  5  T.  R.  65s. 

A.  being  indebted  to  B.,  lodges  several  securities  for  mone^  with  him  as   p.  871.  a.  (C) 
collateral  securities  for  that  debt.  A.. afterwards  borrows  a  furtlier  sum  of 
money  of  B.  for  which  C.  becomes  his  surety.    A.  becomes  bankrupt,  and 

B.  calls  upon  C.  to  pay  the  second  debt.  The  securities  in  the  hands  of 
B.,  being  more  than  sufficient  to  pay  the  first  dei>t,  C.  shall  have  the  bene- 
fit of  the  surplus  in  the  reduction  of  the  second  debt.  Praed  v.  Gardnery 
2  Cox.  Ca.  £q.  86.  Where  A.  mortgaged  a  tenement  to  B.,  and  C.  and  D. 
were  sureties  for  payment  of  the  principal  and  interest,  and  afterward  llL 
interest  being  in  arrear,  C.  paid  it  to  prevent  a  suit ;  and  then  D.  lent 
money  to  A.  and  it  was  proposed  that  the  eqnity  of  redemption  should  be 
his  security ;  upon  which  C.  desired  that  D.  would  include  his  llL  in  the 
security;  which  D.  added  accordingly,  and  gave  C.  a  note  to  assure  him  in 
satisfaction  thereof;  D.  being  a  considerable  creditor  to  A.,  insisted,  that 

C.  should  have  no  satisfaction  until  his  own  money  was  first  reimbursed. 
C.  died ;  his  widow  being  his  executrix,  exhibited  her  bill  against  D.  and 
insisted  upon  having  sadsfiiction  before  him,  the  money  bemg  due  to  her 
precedent  to  his  demand.  The  defendant  alleged  that  the  acceptance  of  the 
aote  was  a  vraiver  of  the  first  equity.  Lord  CAaaceUor.— C.  having  paid  til, 
Un  mterest,  he  stands  in  the  place  of  B.  the  mort^^agee,  and  shaU  have  the 
benefit  of  that  security ;  and  as  to  the  note  it  is  not  any  waiver,  but  an 
additional  security.  Beckett  v.  Boothj  9  Eq.  Ca.  Abr.  595,  pi.  7.  Where  a 
creditor,  having  a  joint  bond  from  his  debtor  and  a  surety,  took  a  mortgage 
from  the  principal  for  part  of  the  debt,  and  agreed  to  receive  the  residue  by 
instalments,  which  were  secured  by  a  vrarrant  of  attorney  to  confess  judg- 
ment; the  same  howeveri  to  be  without  prejudice  to  any  security,  the 
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0Mf4it<irtlbeiillekl;  «n  lAjmctiM  ,wm  giwrted  to  r^tnln  tlie  creditora  fbm 
suing  the  surety,  on  the  ground  that  tSe  warrant  of  attomer  and  mortgage 
superseded  the  bond.  Boidtbee  ▼.  8hibk$,  10  Yes;  fO,  et  Tide  8.'  L.  in  if*- 
Uag*  ▼.  Crukeii,  1  Jno.  Wils.  4t8. 

F.  902;  n.  (ilf )       But  if  mortgage  money  be  secured  to  be  {Nud  by  instalments,  and  also  l»y 

a  warrant  of  attorney,  the  condition  of  which  is,  that  no  execution  shall  be 
issued  until  default  is  made  in  payment,  one  defiralt  will  entilJe  the  mort- 
gagee to  take  out  execution  for  the  whole  money;  for,  per  Dampier,  J. 
**  1  doubt  much  if,  in  point  of  law,  the  party  could  take  out  a  second  exe- 
cntion"  for  the  same  debt.   JLe^eridge  v.  Fnfiy^  l  Man.  Se  S.  706. 

P.  920.  a.  (£)       If  a  debt  be  asreed  to  be  paid  at  a  certain  day,  the  rate  of  Interest  will 

be  Bl,  per  emi.  nam  that  day  ;  but,  if  it  be  payable  on  demand,  the  inte- 
rest will  he  5k  per  cent*  fifom  the  demand.  Upt<m  ▼.  Ferrers^  S  Ves.  803. 
LiwndeBV,  Cotttas,  17  Ves.  27.  A  note  payable  at  a  day 'uncertain  on  a 
shop  debt  carries  no  fait^cat;  P4rkir  ▼.  l^afdlinA^fl,  SVes.  1S5,  unless 
there  be  some  particvlar  ground  for  it ;  as  where  fhe  debtor  has  done  some- 
thing treating  them  as  specialty  debts,  such  as  annexing  a  schedule  of  them 
to  his  will,  or  to  a  trust  deed.  Steumrt  ▼.  Noble^  Vera.  &  Scriv.  528.  Bar' 
wtU  V.  Porker^  2  Ves.  364w  But  if  a  man  dense  hrs  estates  for  payment  of 
debts,  and  his  simple  contract  creditors  file  bills  fbr  a  mortgage  or  sale,  the 
simple  contract  debts  will  carry  interest  from  the  time  of  the  master's  report 
being  confirmed.  I%d  ▼.  WiUimm,  2  Atk.-lOS.  &  C.  Bam.  Ch.  Rep.  m. 
An  equity  attaching  to  a  bond  attaches  also  to  interest  paid  on  it,  and 
where  tlie  Court  orders  a  bond  to  be  cancelled,  it  will  also  order  the  in- 
terest paid  on  it  to  be  refunded.    Hitckeock  v.  GiMingt,  4  Pri.  155. 

P.  934.  n.  (72)       The  interests  of  mortgagor  and  morbpgee  are  perfectly  distinct,  and  that 

distinction  is  ▼ery  familiar  to  courts  of  equity.  The  mortgagee  Is  not,  in 
any  respect,  ui^crer  the  control  of  the  mortgagor;  nor  could  he  be  com- 
pelled to  receive  his  nioney,  even  at  the  expiration  of  six  months  notice ; 
ror  then  he  might  have  driren  the  lUorteagor  Into  equity  to  redeem  the 
estate.  Per  Richards,  B.  in  Kkng  t.  Ablhtt,  3  PrL  196.  But  if  a  bill  were 
brought,  a  much  greater  delay  and  more  difficulties  would  of  course  occur. 

1>  Qvr  f    I        CiMftiime  v.  Scarfe,  2  Jac.  &  Walk.  199. 

M\  957.  text*         Lands  were  limited  by  marriage  settlement  upon  faiTnre  of  issn^  male,  to 

daughters  and  their  heirs,  until  the  next  remainder-man  should  pay  them 
30001 ;  there  being  no  sons  and  four  daughters,  they  entered.  I^he  Master 
of  ^e  Rolls  decreed  that  they  should  account  for  the  profits,  and  that  the 
rents  should  be  applied,  first,  to  pay  the  interest,  and  then  to  sink  the 
principal,  as  in  the  case  of  a  common  mortgage,  which  decree  was  aftrmed 
by  the  Lord  Chancellor,  with  this  variation,  that  the  principal  should  not 
be  smik,  till  a  third  part  was  raised  above  the  interest,  and  so  again,  when 
another  third  part  was  raised.    Blagritve  v.  C/tmn,  2  Vem.  523.  576. 

P.  959. «.  21.  So,  where  a  mortgagee  in  possession  had  been  over- paid  by  tlie  rents 
and  profits  which  he  had  received,  the  court  decreed  him  to  pay  inte- 
rest ror  the  annual  balances  in  his  hands.  Sherlock  v.  Lawey  Irish  T.  R. 
604,  cited ;  et  vide  Tdtbs  v.  Carpenter,  1  Mad.  Rep.  290. 

P.  966.  a.  (G)       Bail  may  be  put  in  on  an  action  of  debt  brought  by  a  mortgagor  against 

mortgagee  for  the  mortgage  money.  Gidden  v.  Drtcry,  Farresl^s  R.139. 
S.  C.  7 Mod.  139.  Holt,  401.  15  Vin.  Abr.  442,  pi.  20. 

P»  1004.  U  15.       And  where  a  bill  to  foreclose   had  been  filed  in  Ireland,  and  the 

court  made  a  decree,  and  ordered  the  mortgaged  lands  to  be  sold  ac- 
cording to  tJie  usual  course,  and  afterwards  .a  third  person  who  had 
paid  off  the  mortgage  and  taken  an  assignment  thereof  and  of  the  de- 
cree of  foreclosure,  applied  to  the  court  to  set  aside  their  order  for  a 
sale,  the  Irish  court  of  Chancery  refused  the  motion,  whereupon  the 
assignee  appealed  to  the  Lords,  by  whom  the  order  of  refusal  was  amnncd, 
widi  costs.    Crowe  v.  HalMay^  2  Ridgw.  P.  C.  50. 
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COMMON  FORMS. 

« 

Of  Recitals f  Considerations,  Parcels,  General  Words,  Reversion, 
Estate,  Deeds,  Powers,  Provisoes,  and  Covenants. 

Recitaia 

1.    Seisin  in  Fee. 

WHEREAS  the  said  (wunigager)  is  seised  of,  or  well  and  sniBciently  entitled  to,  tlie  iaheiit- 
•ace  in  fee  simple^  of  and  in  the  messuage  or  tenement  and  hereditaments  hereinafler  dtescribeily 
and  also  released  or  otherwise  assured  or  intended  so  to  be,  witli  the  appurtenances. 

2.    Seisin  in  Tail. 

Whbrbas  the  said  (mortgagor)  is  tenant  in  tail  of  thc^ messuages  or  tenements  and  heredtta- 
nwnts  hereinafter  released,  or  otlierwise  assured  or  intended  so  to  be. 

3.    Seisin  far  I4fe. 

Whereas  under  or  by  virtue  of  certain  indentures  of  lease  and  release,  bearing  date.  Sec.  and 
made,  &c.  the  said  A.  B.  is  tenant  for  his  own  life,  of  th^  messuages  or  tenements  and  here* 
ditanents  hereinafter  mentioned,  and  intended  to  be  hereby  demised,  with  the  appurtenances. 

4.    Mortgagor's  Occasion  to  borrow  Money. 

Amd  whereas  the  said  {mor^agor)  havinc  occasion  to  borrow  and  take  up  at  interest  the 
som  of  600i.  hath  applied  to  and  requested  tiie  said  {mortgagee)  to  lend  and  advance  him  the 
ttiaie,  which  he  the  said  {mortgagee)  hath  consented  and  agreed  to  do,  on  having  the  re-payment 
thereof  with  interest  secured  to  him— in  manner  hereinafter  mentioned— or,  by  a  mortgage  of 
tke  said  messuage  or  tenement  and  hereditaments,  in  manner  hereinafter  mentioned,  and  by  a 
bood  and  warrant  of  attorney  to  confess  judgment  thereon. 

5.    Another  Fomu 

And  whereas  upon  the  application  and  at  tiie  instance  and  request  of  the  said  (mortgagor), 
sad  for  his  accommodation,  the  said  (mortgagee)  hath  agreed  to  lend  and  advance  unto  the  said 
{mortgagor)  the  sum  of  800f.  on  the  security  of^  a  mor^^agc  of  a  copyhold  messuage  and  other 
liereditaments,  situate  at  B.  aforesaid,  and  hereinafter  described  and  covenanted  to  be  surren« 
dered  or  otherwise  assured,  or  intended  so  to  be. 

6.    That  Tenant  for  Life  has  Occasion  to  borrow. 

And  whereas  the  said  A.  B.  having  occasion  for  the  sum  of  700Z.,  hath  applied  to  and 
requested  the  said  (mortgagee)  to  lend  and  advance  him  the  same,  which  the  said  (mortgagee) 
aatU  consented  and  agreed  to  do,  on  havins  the  said  messuages  or  tenements  and  hereditaments 
fttigned  to  him  for  a  term  of  99  years,  determinable  on  the  said  A.  &.'§  decease,  in  maqncr 
Uereinafter  mentioned. 

7.    TbfU  Tr^stee$  hone  Occasion  to  borrow  to  pay  Debts  ami  Legacits, 

m'^  whereas  on  the  application  and  at  the  instence  and  request  of  the  said  (tmstees)  the 
ttw  (nwrfjrs^^)  hath  agreed  to  advance  and  lend  them  tJie  smn  of  7000i.  for  the  purposes  of 
toe  8ai4  will,  on  having  the  repayment  thereof  with  interest  secured  to  him  by  a  mortgage  of 
"K  said  messuages  or  tenements  and  hereditamentB,  for  the  residue  of  the  said  term  of 
^  years,  in  manner  hereinafter  mentioned ;  and  the  said  (tenant  for  life)  hath  agreed  to  join 
w  the  same  mortgage,  and  to  enter  into  the  covenants  hereiualtcr  contained,  and  to  execute  a  ^ 

^^  given  and  entered  into,  or  to  be  given  and  entered  into,  for  better  securing  the  said  sun  of  .  m 

/OOO/,  and  interest.  * 
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8.     Morigagor't  OccaMonlo  bonfouf  in  IVeUk  Mortgage, 

And  whereas  the  said  {mortgagor)  having  occasion  for  the  sum  of  3001.,  hath  appIM  to 
the  said  {mortgagee)  to  lend  him  the  rame,  which  he  hath  agreed  to  do,  on  having,  a  conveysmce 
made  to  him  of  the  said  lands  and  hereditaments  and  immediate  possession  given  to  him  thereof, 
to  the  intent  tliat  he  may  be  repaid  the  same  sum  of  300/.  with  interest  after  the  rate  of  5  per  ceid* 
per  annumf  out  of  the  rents  and  profits  of  the  said  bereditunentSy  io  manner  bereinaAcr  ex- 
pressed. . 

9.  Loan  xf  Stock, 

And  WHEREAS  the  said  {mm[tgag€€\h%ying  the  sum  of  10002.  3 per  cent,  consolidated  bank 
annuities  standing  in  his  name,  in  the  books  of  the  Governor  and  Company  of  the  Rank  of 
England,  the  said  {mortgagor)  applied  to  and  requested  him  to  lend  and  advance  him  the  saow, 
which  he  the  said  {yttortgagee)  hath  consented  ahd  agreed  to  do,  on  having  the  re-transfer  of  a 
like  sum  of  lOOOi.  S  per  cent  consolidated  bank  annuities,  and  payments  in  the  mean  time  in  lieu 
of,  and  equivalent  to,  the  dividends  which  be  would  have  been  entitled  to  receive  in  case  he  had 
continued  a  sum  of  lOOOi.  in  the  said  stocks  or  funds,  secured  to  him  in  manner  beremafter 
mentioned;  and  the  said  {mortgagee),  in  pursuance  qf  the  said  agreement,  hath  this  day  tnas- 
'ferred  the  said  sum  of  1000<.  3  per  cent,  consolidated  bank  annvities,  unto  and  into  the  dom 
of  the  said(aior<j;w^or),  in  the  hooka  of  the  Governor  and  Compainrof  the  Bank  of  EnglaAd,  as 
he  the  said  {mortgager)  doth  hereby  admit  and  acknovrledge,  testined  by  his  execution  of  these 
presents. 

10.  Another  Form. 

And  whbrbas  the  said  {tenant  for  life)  havuag  occasron  to  borrow  and  take  np  at  interest  the 
snm  of  16001.,  hath  applied  to  and  requested  the  said  {trustees)  to  lend  and  advance  him  the  sine, 
wliich  they  have  consented  and  agreed  to  do,  out  of  the  said  trust  monies  so  vested  in  their 
names  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England  as  aforesaid,  an  this 
express  agreement,  that  the  said  {mortgagor)  shall  secure  to  them  the  said  {trustees),  their  exs- 
cutois,  admibistrators,  or  assigns,  the  re- transfer  of  such  a  sum  of  4  per  cent,  consolidated  bank 
annaititt^  as  they  shall  sell  out  to  realiw  the  said  sum  of  1600<.  in  manner  hereinafter  mentioMd. 
And  whereas,  in  pursuance  of  the  wan  agreement,  the  said  {trustees)  have  this  day  sold  oat  aad 
disposed  of  the  sum  of  1706{.  4  jier  cent,  consolidated  bank  annuities^  and  the  clear  prodace 
thereof,  at  94^  jier  cent,  amonnted  to  160ii.  sterling,  and  a  fraction. 

11.    Further  Sum  advanced. 

Whereas  the  said  (mor^^q^se)  hath,  since  the  execution  of  the  said  recited  indenture,  lent 
unto  the  said  {mortgagor),  the  sum  of  500L  In  addition  to  the  sum  of  800L  therein  mentkwed 
and  intended  to  be  thereby  secured. 

12.    Agreement  for  Mortgage  and  Settlement  of  EquUy^  qf  Redemptum, 

,  And  whereas  on  the  application  and  at  the  instance  an<d  request  of  the  said  {wtortgagor)ik» 
said  {mortgagee)  hath  agreed  to  advance  and  lend  to  the  said  {mwrlgagor)  the  sum  of  600<.,  upaa 
the  security  of  a  roort|^ge  of  the  said  messuage  or  tenement  and  hereditaments,  and  for  fk€ 
more  elfectually  sccnnng  the  re-p$^ment  of  the  said  sum  of  600i.  and  interest  to  the  said 
{mortgagee),  and  for  settling  and  assuring  the  equity  of  redemption  of  the  said  premises  to  the 
uses,  upon  the  trusts,  and  tor  the  ends,  intents,  and  purposes  hereinafter  limited,  expressed,  asd 
declared,  of  and  concerning  the  same,  the  said  {wife)  hath  consented  and  agreed  to  join  ia 
the  fine  hereinafter  covenanted  to  be  levied,  for  the  purpose  of  barring  and  extinguishmg  her 
dower,  right,  and  title  of  dower,  and  thirds,  of,  in,  and  to  the  said  messuage  or  tenemeot  v 
hereditaments,  in  manner  hereinafter  mentioned. 

13.    Contract  for  Purchase  qf  Efuity  qf  Redemptim, 

And  whereas  the  said  {purchaser)  hath  contracted  and  agreed  with  the  said  {mortgagor)  for 
the  absolute  purchase  of  the  messuage  tenement  and  hereditaments  comprised  in  the  s^ 
recited  Indenture  of  mortgage,  aud  of  the  right  and  eauity  of  redemption  of  him  the  said 
{wunrtgagor)  of,  in,  and  to  the  same,  and  the  fee  simple  ana  inheritance  thereof,  free  from  all  io- 
cnmbrances  except  the  said  recited  indenture  of  mortgage,  at  or  for  the  price  or  sum  of  IBOOL 
and  the  same  messuage  or  tenement  and  hereditaments  are  now  intended  to  be  conveyed  and 
assured  to  him  in  manner  hereinafter  mentioned. 

14.    Contract  for  Purchase,  and  that  Mortgagee  has  agreed  to  adtance  Part  rf  Monejf 

on  Security  qf  Premises, 

Whereas  the  said  {purchaser)  hath  contracted  and  agreed  with  the  said  {vendor)  for  the  abso- 
.lute  purchase  of  the  fee  simple  and  inheritance  of  the  lands  and  hereditaments  herriimftfr 
desicnbed,  and  also  released  or  intended  so  to  be,  at  or  for  the  price  or  snm  of  .^,0001.  free  fron 
all  incumbrances  (except  a»  hereinafter  is  excepted).  And  whereas  it  not  lieing  coDveaieBt 
for  the  said  {purchaser)  to  pay  the  whole  of  the  said  purchase  money  at  present,  he  hath  fc* 
quested  the  said  {mortgagee)  to  lend  and  advance  him  the  sum  of  3000{.  on  security  of  the  sdd 
ncreditameuts,  which  he  the  suid  {fnorlgagee)  hath  consented  and  agi'ced  to  do:  to  effectutte 
which  security,  aud  convey  the  said  here«|itameuts  to  the  uses  and  upon  the  trusts  hereioalttf 
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expressed,  the  said  (jncrcJkofer)  with  the  concurrence  of  the  said  (morlgagee),  hath  desired  the  said 
{tendor)  to  convey  and  assure  the  said  hereditaments  and  premises  so  agreed  to  be  purchased 
^  aforesaid,  unto  the  said  {trustee),  and  his  heirs,  to  the  UKes,  upon  the  trusts,  and  for  tlie  ends, 
iiiteots,  and  purposes  hereinafter  limited,  expressed,  and  declared,  of  and  concerning  the  same. 

15.    Another  Form,  - 

And  whereas  the  said  {jpurchaeer)  hath  contracted  with  the  said  {vendor^  for  the  absolute 
pnrchase  of  the  fee  simple  and  inheritance  of  all  and  singular  the  said  lands  and  hereditaments, 
at  or  for  the  priae  or  sum  of  5<)00/..  And  wiieueas  the  said  (jpurchcaer)  hath  requested  the  said 
(wurigagee)  to  lend  him  the  sum  of  SOOO/.  to  enable  him  to  complete  the  said  purchase,  which 
he  has  consented  to  do,  on  having  such  conveyance  and  assurance  made  to  him  of  the  said  lands 
and  hereditaments,  and  such  bond  or  obligation  of  the  said  {purchaser)  for  repayment  of  the  said 
eom  of  SOOOl.  and  interest  as  are  hereinafter  expressed* declared,  and  contained* 

16.    Power  to  Mortgage, 

Whereas  in  an  indenture  of  release  bearing  date,  &c.  and  made,  &c.  purporting  to  be,  and 
being  an  indenture  of  settlement  made  in  contemplation  of  a  marriaffe,  then  intended  and  since 
solemnized  between  the  said  (ku^Hind)  and  (tm/e),  there  is  contained  a  proviso  authorising  the 
said  {trustees)  at  any  time  after  the  said  marriage,  npon  the  re<|ue8t  in  writiq^  of  the  saiu  (Aiw- 
hiatd\  to  lend  him,  out  of  the  trust  monies  and  securities  therein  mentioned,  any  sum  of  money 
not  exceeding  the  sum  of  10002.  sterling,  on  his  executing  a  bond  or  obligation  in  writing,  and  a 
mortgage  of  lands  and  hereditaments  in  England,  to  which  he  can  deduce  an  indefeasible  title, 
for  repayment  of  the  same  with  interest*^*  And  whereas  the  said  (trustees)  in  pursuance  of  the 
antbority  given  to  them  by  the  said  in  part  recited  indenture,  have,  at  the  request  of  the  said 
(tas6aad;  this  day  lent  unto  him  the  sum  of  lOOOi.  sterling  ont  of  the  trust  monies  in  their  hands, 
and  the  said  {MLshwsd)  hath  entered  into  a  bond  for  payment  thereof,  as  required  by  the  sa^ 
poweror  authority,  and  hath  agreed  to  execute  these  presents,  being  or  intending  to  be  anort- 
ga^  of  certain  lands  and  heKditaments  situate  at  Swindon  aibresaid,  in  the  said  county  of 
Wilts,  to  which  a  satisiactory  title  hath  been  deduced. 

17.     That  Money  is  adpaneed  by  Trustees  on  a  JohU  Account, 

And  whereas  the  sail}  sum  of  80001.  advanced  to  the  said  Imortgagor)  as  aforesaid,  was  ad- 
vanced by  the  said  {mortgagees)  ont  of  money  belonging  to  them  jointly :  And  it  is  understood 
and  agreed  that  the  said  stun  of  80001.  and  the  interest  thereof,  or  so  much  of  the  same  respec- 
tively as  shall  remain  unpaid  at  the  death  of  either  of  them,  the  said  (^mortgagees)  shall  be  payable 
and  paid  to  the  survivor  of  them,  or  the  executors  or  adnunistrators  of  such  survivor. 

' .    18*    Mortgage  Bond. 

And  whbrba's  the  said  (msrfg^gor)  hath,  in  pursuance  of  the  said  agreement,  by  his  bond  or 
obligation  in  writing,  bearing  even  date  with  these  presents,  become  bound  unto  the  said  {mori' 
i^e)  in  the  p^nal  suni  of  KXXX.,  with  a  condition  thereunder  written,  for  making  void  the  same, 
on  payment  by  the  said  (mortgagor^  his  heirs,  executors,  or  administrators,  unto  the  said  {mort- 
gagee) his  executors,  administrators,  and  assigns,  of  the  sum  of  500/.  and  interest,  after  the 
rUe  and  in  manner  tlicrein  mentioned. 

19.     Warrant  of  Attorney. 

And  whereas  the  said  {mortgagee)  hath,  in  further  pursuance  of  the  said  agreement,  exe- 
cuted a  warrant  of  attorney,  bearing  even  date  wil;^  the  said  bond  and  these  presents,  thereby 
authorising  certain  attorneys  of  his  majesty's  court  of  Common  Pleas  at  Westminster,  to  enter 
np  jndgment  by  default  in  an  action  of  debt  in  the  said  bond,  for  the  said  sum  of  lOOOL  and 
costs  of  sniu 

20.    Deed  creating  Power  of  Appointment. 

Whereas  by  indentures  of  lease  and  release,  bearing  date  respectively  on  or  aboutthc  10th 
^d  11th  days  of  August,  in  the  year  1810,  the  indenture  of  release  being  of  six  parts,  and 
iDfule  or  expressed  to  be  made  between  A.  B.  of  the  first  part,  several  other  persons  of  the  second, 
third,  and  fourth  parts,  the  said  {mortgagor)  of  tlic  fifth  part,  and  the  [trustee)  of  the  sixth  part, 
*U  and  singular  the  lands  and  hereditaments  hereinafter  particularly  mentioned  and  described, 
aad  also  appointed  and  demised,  or  otherwise  assured  or  intended  so  to  be,  were  or  were  ex- 
pressed or  intended  to  be  conveyed  and  assured  by  the  said  {releasor)  unto  the  said  {mortgagor) 
and  his  heirs,  to  the  use  of  such  person  or  persons  for  such  estate  or  estates,  with,  ui^er, 
aad  subject  to  such  powers,  provisoes,  and  declarations  as  the  said  {mortgagor),  by  any  deed 
or  deeds,  writing  or  writings,  with  or  without  power  of  revocation,  to  \ft  sealed  and  delivered  by 
hioi,  and  attested  by  two  or  more  credible  witnesses  [omit  wills,  adding  ^*  or  othervirise,  as  in  the 
said  indenture  of  release  now  in  recital  is  expressed"]  should  from  time  to  time  direct,  limit,  or 
appoint;  and  in  default  of  any  and  subject  to  every  such  appointment,  To  the  use  of  the  said 
{Mnrtgagwr)  and  his  assigns  for  his  life,  with  remainder.  To  the  use  of  the  said  {trustee)  and  his 
^irs,  during  the  lile  of  the  said  {mortgagor),  in  trust  for  the  said  {mortgagor)  and  his  assigns,  with 
H-nuiiuder^to  the  use  of  the  said  {oioitgagoi)^  his  heirs  and  a&sigiis  for  ever. 
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'  91.    Mmigagt  in  Fee, 

WHfiitEAB  by  mdentures  9f  IcMse  aud  release,  bearing  date  respectively  on  or  about  the  4fJi 
and  5th  days  of  May,  in  the  year  1819,  and  made  or  expressed  to  be  made  between  the  raid 
(mortgager)  of  the  one  part,  and  the  said  {mortgagee) of  the  other  part;  it  is  by  tite  indentnre 
of  release  ^^itoessed,  that  in  consideration  of  the  snin  of  800/.  paid  by  the  said  {nartgaget)  to 
the  said  (mortgagor),  the  said  (mortgagor}  did  grant,  bargain,  sell,  alien,  release,  and  confirm  the 
jnessuages  or  tenenieots  and  hereditaments  hereinafter  described,  and  also  released  or  otherwise 
iU«nred,er  intended  so  to  be,  nnto  the  said  (mortgagee),  his  heirs  and  assigns,  to  hold  the  same, 
witli  the  appnrtenances,  unto  the  said  (mortgagee),  his  heirs  and  assigns,  subject,  nevertheless,  to 
a  proviso  or  agreement  for  redemption*  on  payment  by  the  said  (mortgagor),  his  heirs,  eze- 
OBtors,  or  adminiiBtrators,  nnto  tlie  said  (mortgagee),  his  exeaitors,  adminutrators,  and  aswgns,  of 
the  snipi  of  800/.  and  interest,  after  the  rate,  on  the  day,  and  time  and  in  manner,  in  the  now 
reciting  indentnre  limited  and  appointed  for  payment  tliereof,  and  being  a  day  and  tiaM  wfaidi 
is  [long]  since  past. 

9t.    Defanlt  inpayment, 

Aitm  WHSRBAs  defailt  was  made  in  payment  to  the  said  (mortgagee)  of  the  said  snm  of  500r« 
and  interest,  at  the  day  and  time,  and  in  manner  by  the  said  lastly  hereinbefore  in  part  recited 
indentare  of  mortgage  liaiited  and  eppoitited  for  payment  thereof;  and  by  reason  of  such  de- 
fault, the  estate  aad  interest  of  the  said  (mortgagee)  of  and  in  the  said  messuage  or  teaeBCot 
and  bevediiUDeBts  becaaie  absolute  at  law,  sn^ect,  nevertheless,  to  redemption  in  equity. 

fS,    Mortgage  by  Demise. 

VSBRffAS  by  fndentare,  bearing  date  on  or  about  the  4th  day  of  OcCober,  m  the  year  ISOT, 
and  nsade  or  expressed  to  be  made  between  the  said  (mortgagor)  of  the  one  part,  ana  the  said 
(mortgagee)  of  the  other  part,  it  was  witnessed,  that  in  consideration  of  the  sam  of  900L  to 
Ihe  said  (mortgagor),  paid  by  the  said  (mortgagee),  tiie  said  (mortgagor)  did  grant,  bai^gam,  sell, 
and  demise  unto  the  said  (mor^gee)  his  executors,  administrators,  and  assigns,  all  that 
{de8crif)e  pareeU  at  length,  with  general  words.)  To  hold  the  same,  with  tite  appurtenances  natt 
ihe  said  (mortgage^),  his  executors,  administrators  and  assigns,  from  tlie  day  next  before  the  day 
«f  tlie  date  of  the  now  reciting  indenture,  for  the  term  of  500  years,  thence  next  ensuing,  at  the 
rent  of  a  pepper  oom,  if  demanded,  subject,  nevertheless,  to  a  proviso  6r  agreement  lor  ledemp- 
lion,  OB  pavment  by  the  said  (mortgagor),  his  heirs,  executors,  or  achninistrators,  nnto  the  sud 
{mortgagee),  his  executors,  administrators,  and  assigns,  of  the  s«n  of  fDO/.  and  interest,  after  the 
TAte,  on  the  day  and  tione,  and  in  manner  in  the  now  reciting  indenture  limited  and  appointed 
lor  payment  thereof,  as^  by  reference  thereto,  win  more  fuUy  and  at  hurge  appear* 

S4*    Mortgage  rf  Leaseholds. 

Ahd  wftssEAs  by  an  indenture  of  assignment  by  way  of  mortgage,  bearing  date,  Ac  and 
made,  &e.  the  said  (mortgagor),  in  consideration  of  the  snm  of  500/.  then  advanced  to  him  by  the 
said  (mortgagee)  by  way  of  loan,  granted  and  assigned  imto  the  said  (mortgagee\  bis  exe- 
cutors, administrators,  and  assigns,  the  several  messmiges  or  tenements  and  premises  therein,  and 
twrciabefore  particularly  described,  for  tlie  residue  then  to  come  and  unexpired  of  a  tern  of 
999  years,  under  or  by  virtue  of  a  lease,  bearing  date  the  1st  day  of  May,  1812,  and  made  or 
-expressed  to  be  made  between  (the  lessor)  of  the  one  part,  and  (the  lessee}  of  the  other  part,  bnt 
anbject,  neverdieless,  to  a  proviso  in  the  said  indenture  of  assignment  contatued,  tliat  if  the  said 
■(mortgagor'),  his  heirs,  executors,  or  administrators,  should  pay  or  cause  to  be  paid  imto  the  said 
\mortgagee),  h\8  executors,  administrators,  and  assigns,  the  sum  of  500/.  and  interest,  on  the  4th 
day  of  August  next  ensuing  the  date  thereof,  then  the  said  indenture  should  cease  and  be  void. 

95.     Mortgage  of  Copyholds, 

Ayo  WHEREAS  by  a  surrender  duly  made  of  the  said  lands  and  hereditaments,  at  a  ooart 
holden  for  the  said  manor  on  tlie  5th  day  of  January,  1805,  in  pursuance  of  an  indenture  bearing 
date  the  10th  day  of  October 'preceding,  and  maac  between,  &c.  the  same  were  surrendered 
into  the  hands  of  the  lord  of  the  said  manor,  to  the  use  of  the  said  (mortgagee)  and  his  bein, 
kubjpct  to  a  condition  therein  contained,  for  making  void  the  same  indenture  and  surrender  oa 
payment  of  the  sum  of  700/.  and  interest,  ou  -a  day  tlu^rein  mentioned  and  now  past. 

26.     Further  Charge. 

Aan  wifEfiEAS  by  an  indenture,  bearing  date,  See,  and  made,  &c.  after  reciting  tbat  the 
said  (mortgagor)  had  occasion  for  tlic  furtlier  sum  of  500/.,  aud  Ihut  tlie  said  (nwrtgugtc)  had 
agreed  to  advance  the  same,  it  was  witnessed,  that  in  considerHtiou  of  the  sum  of  500/.  to  the 
said  {mortgagor)  paid  by  the  said  (mortgagi'e)^  tlie  said  (moilgagor,)  for  himself,  his  heirs, 
^xecut^rs,  and  aduiiiiistrators,  did  covouaut  and  declare  to  and  with  the  said  (mortgaget),  his 


•  "-in  the  words  following^  that  is  to  say,"  Than  set  out  the  proviso  fully,  if  itbe  fcrtfce 

re-tiansler  of  public  stock. 
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ttecatorty  adttdnintriktony  and  assigns,  that  the  hereditamenU  comprised  in  the  said  recited 
indenture  of  mortgage,  should  stand  charged  with  the  further  sum  of  500Z.  and  interest,  and 
sliODld  not  be  redeemed  or  redeemable  until  as  well  the  said  sum  of  lOOOl.  and  interest,  as  also 
the  said  sum  of  500U  then  lent,  and  thb  interest  thereof,  should  be  fuily  paid,  satisfied,  and 
discharged. 

97.    Two  Indenhn'es  of  further  Charge, 

Ard  wH^BAS  by  two  several  indentures  of  further  charge,  bearing  date  respectively  the 
f6th  day  of  May,  1814,  and  the  3d  day  of  June,  1816,  and  respectively  made  or  expressed  to 
be  made  between  the  said  {mortgagor)  of  the  one  part,  and  the  said  {nwigaget)  of  the  other 
part,  the  said  messuages  or  tenements  and  hereditaments,  became  charsed  with  the  fnrtlier  suma 
of  tool,  and  SOOI.  payable  to  the  said  {mortgagee)^  his  executors,  administrators,  and  assigns^ 
as  by  reference  to  the  3aid  indentures  respectively,  will  more  fully  and  at  large  appear. 

28.    Tranter  of  Mortgage, 

And  whereas  by  indentures  of  lease  and  release,  bearing  date  respectively  on  or  abont  the 
4th  and  5th  days  of  April  hi  the  year  1820,  and  made  or  expressed  to  be  made  between  the  said 
{wtortgagee)  of  the  one  part,  and  the  said  {transferee)  of  the  other  part,  the  said  {martgngee)  in 
consideration  of  the  sum  of  9001.  paid  to  him  by  the  said  {transferee),  conveyed  and  assured  all 
and  shignlar  the  said  messuages  or  tenements  and  hereditaments  comprised  m  the  said  recited 
mdenture  of  mortgage,  unto  and  to  the  use  of  the  said  {transferee^  Ills  heirs  and  assigns  for  ever, 
subject  nevertheless  to  such  equity  or  right  of  redemption  as  the  same  hereditaments  were 
sn^ect  and  liable  to,  under  or  by  virtue  of  the  said  hereinbefore  in  part  recited  indenture  of 
mortgage,  and  of  the  proviso,  condition,  or  agreement  for  that  purpose,  in  the  same  indenture 
cont^ed. 

99.    PoUeff  rf  buwranee. 

Andwhbrbas  by  a  deed  poll  or  policy  of  uasurance,  under  the  hand  and  seals  of  A.  B., 
C.  D.,  and  E.  P.,  three  of  the  directors  of  the  London  Insurance  Office  for  the  insurance  of  lives 
and  survivorships,  bearing  date  on  or  about  the  4th  day  of  this  instant.  May,  and  nnmbored 
2766,  the  snm  of  1800t  was  assnred  to  be  paid  to  the.  executors,  administrators,  or  assigns  of 
the  said  {mtifrtgagor)^  witliin  three  months  after  his  decease,  ui  consideration  of  the  annual  pre- 
of  25J.  St.  4d.  to  be  paid  on  the  17th  day  of  May  in  each  and  every  year. 


SO.    College  Lease^  and  Licence  to  aeeign^ 

Ahd  whbrbas  by  an  indenture  of  lease,  bearing  date  on  or  abont  the  10th  day  of  Jnne, 
in  the  vear  1822,  and  made  or  expressed  to  be  made  between  the  right  worshipful  F.  R.  doc- 
tor in  divinity.  Dean  of  the  cathedral  church  of  the  Holy  Trinity  of  Winchester,  in  the  county 
of  Soathampton,  and  the  Chapter  of  the  same  church  of  the  one  part,  and  the  said  {mortgagor) 
of  the  other  part,  the  said  dean  and  chapter,  in  consideration  of  the  surrender  of  a  former 
lease  and  for  other  considerations  in  the^now  reciting  indenture  mentioned,  did  demise,  grant, 
and  to  farm  let,  unto  the  said  {mortgagor)  all  tliat  their  farm,  &c.  [deoeribe  parcels  verbatim^ 
with  exceptions  aand  general  toonis].  To  hold  the  same  messuage  or  tenement  and  premises  with 
•  the  appurtenances  («xccpf  as  aforesaid)  unto  the  said  {mortgagor)  bis  executors,  administrators,  and 
assigiis,  from  the  feast  day  of  the  annunciation  of  the  Blessed  Virgin  Mary,  then  last  past,  for 
the  term  of  21  years  thence  next  ensuing,  at  and  under  the  yearly  rent  of  42.  4s.  payable 
half-yearly,  and  subject  to  the  observance  and  performance  of  the  covenants,  conditions,  and 
agreements  in  the  now  reciting  indenture  contained,  and  which,  on  the  tenant's  or  lessee's  part 
and  behalf,  are  or  ought  to  be  observed,  done,  performed,  fulfilled,  and  kept.  And  whereas 
the  said  {assignar)  hath  obtained  a  full  licence  and  authority,  in  writing  under  the  hand  of 
the  said  (iessor),  bearing  date  the  2d  day  of  July  last  past,  enabling  him  to  assign  the  said 
messuages  or  tenements  and  premises  in  the  manner  hereinafter  expressed,  a  copy  of  which 
said  Uceiice  is,  or  is  intended  to  be  indorsed  on  these  presents. 

SI.  Mortgagee* 8  WiU  devising  legal  Estate  to  Trustees. 

And  whereas  the  said  {mortgagee)  made  and  published  his  last  wiO  ahd  testament  in  writ- 
ing, bearing  date  on  or  about  the  8Ui  day  of  August,  in  the  year  1820,  and  executed  and 
attested  in  such  manner  as  the  law  prescribes  for  rendering  valid  derises  of  estates  of  inherit- 
ance, and  thereby  gave  and  devised  unto  the  said  (trusfees),  their  heirs  and  assigns,  all  such 
real  estates  as  were  then  vested  in  him  by  way  of  mortgage^  in  order  to  enable  them,  witli  the 
greater  ease  and  convenience,  to  recover,  receive,  and  get  in  the  money  serured  by  such  mort- 
gages for  the  purposes  of  his  said  will,  and  appointed  tlie  said  A.  B.  and  C.  D.  executors. 

32.    Death  qf  Testator  mnd  Probate  qf  his  WiU, 

Amd  whbrbas  the  said  {mortgagee)  departed  tikis  life  on  or  about  the  10th  day  of  December, 

.  in  the  year  1821,  without  having  altered  or  in  anywise  revoked  his  said  hereinbefore  in  part 

reetted  last  will  and  testament,  and  the  ssid  A.  B.  'alone  (the  said  C.  D.  having  renonnced  tJie 

probate  of  the  said  will)  on  or  abont  the  25th  day  of  April  now  last  past,  duly  proved  the 

said  last  will  and  testament  in  the  prerogative  court  of  the  archbishop  of  Canterbury  \pr,  in  the 

▼OL.    II.  MM 
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arclideaconry  court  of  Berks  J  and  obtained  letters  of  probate  pi  the  sm^  1^  wUl  «94  ttftsr 
menty  and  tbe  admiQistration  of  all  and  singular  tlie  goods^  chftttels,  nid  credjlts  of  $b^  iai4 
(mortgagee), 

53.    Detisee  entUkd  to  J^loriggge, 

And  the  said  (deviiee)  by  means  of  the  said  will  or  otherwise^  became  seised  of  the  legal 
CBtate  of  all  the  lands  and  hereditaments  which  were  respectively  demised  and  releaMd>  or 
otherwise  assured,  and  also  entitled  to  the  principal  money  and  interest  secured^  by  the  said 
hereinbefore  in  part  recited  securities  a||d  further  charges  respectively. 

S4.    Mortg^ee^M  Deaih  mtd  Afpomimeni  rf  Eaceeuim'9, 

Ahd  whereas  the  said  {mortgagee)  departed  this  life  in  or  about  tbe  mouth  of  July  last, 
having  first  duly  made  and  published  his  last  will  and  testament  in  writinffy  bearing  date  on  or 
about  the  6th  day  of  June  preceding,  and  thereof  appointed  the  said  A.  B.  and  C.  D.  exe- 
cutors, who  on  or  about  the  5th  dav  of  August  now  last,  duly  proved  the  same  will  in  tbe  pre- 
rogative court  of  the  archbiahop  of  Canterbury,  and  took  upon  themselves  the  burthen  of  tlie 
execution  thereof. 

S5.    That  Mortgagee  died  tnteatole. 

And  whereas  the  said  (mortgagee)  departed  this  life  in  or  about  the  month  of  June,  ISOtt, 
intestate,  and  the  said  (administi'ator)  nath  obtained  letters  of  administration  of  all  and  aingnlar 
the  goods,  chattels,  and  credits  of  tbe  said  (mortgagee)  from  the  consistory  court  of  the  bishoi^ff 
WuDchester,  bearing  date  the  5th  day  of  July  in  the  present  year. 

36.    Mcnetf  due* 

And  whereas  there  Is  now  due  and  owing  to  the  said  (mortgagee)  the  sum  of  5S52*  Uat 
principal  and  interest,  on  the  said  recited  security,  as  he  the  said  (mortgagor)  doth  hereby  sdoit 
and  acknowledge,  testified  by  his  execution  of  these  presents. 

37.    Prineipal  due,  Interett  paid. 

And  whereas  the  said  principal  sum  of  550Z.  still  remains  due  and  owing  unto  the  said  J.  8. 
upon  the  said  lastW  hereinbefore  in  part  recited  security,  but  all  interest  for  tbe  saaie  hath 
1>ee^  paid  and  satisfied,  up  to  the  day  of  the  date  of  these  presents,  as  he  the  said  (swr^fW) 
doth  hereby  admit  and  acknowledge,  testified  by  his  execution  of  these  presents. 

38.  Account  etated. 

And  "WHEREAS  an  account  hath  this  day  been  made  up  between  the  said  (miBTtgagee]nA 
(morigagor'^  and  there  appears  to  be  doe  to  the  said  (mortgagee)  in  respect  of  the  said  moitgai^ 
tiie  sum  of  8402.  for  principal  and  interest  up  to  the  day  of  the  date  of  these  presents,  ai  at 
the  said  (mortgagee)  doth  acknowledge,  testify,  and  declare. 

39.  Dividende  due. 

And  WHEREAS  there  is  now  due  on  the  histly  hereinbefore  in  part  recited  indentures,  fiie  na 
of  512.,  as  and  for  dividends  on  the  said  sum  of  1700<.,  3  per  ceiU.  consolidated  bank  aafiuilief) 
so  transferred  as  aforesaid. 

40.  Jlfoa^y  due  from  Mortgagor  to  Executore  qf  Mortgagee. 

And  WHEREAS  the  said  princioal  sum  of  6002.,  as  also  the  sum  of  302.,  for  an  arrear  of  is* 
terest  thereon,  making  together  tne  sum  of  6302.,  are  now  doe  and  owing  from  the  said  (aitr^ 
gagor)  to  tlie  said  A.  B.  and  C.  P.,  as  the  executors  of  the  said  (mortgagee)  upon  or  by  virtae 
of  the  said  hereinbefore  in  part  recited  indenture  of  mortcage  made  to  the  saiif  (mor^|f«^)tf 
aforesaid,  as  tbe  said  several  persons  parties  hereto,  as  far  as  they  respectively  are  interem 
in  or  entitled  to  tbe  same,  do  hereby,  admit  and  acknowledge,  testioed  by  their  respective 
executions  of  these  presents. 

41.  PurchMse  Money  iniufficient  to  Miirfy  Mortgage  Money, 

And  WHEREAS  the  said  sum  of  3002.  is  insufikient  to  pay  off.  and  discharge  the  said  som  ^ 
50002.  so  due  and  owing  on  the  said  recited  security  as  aroresaid  ;  but  the  said  (iBisrf gs^ef )  ban 
agreed  to  accept  the  sum  of  t0002.,  part  of  the  said  purchase  money,  or  sum  of  30002.  in  vm 
for  all  liis  right  and  title  in  and  to  the  aaid  hereditaments  so  purchased  by  the  said  A.  B.  ai 
aforesaid* 

42.    That  Mortgage  Money  exceede  Purchase  Money  where  Part  of  Premises  are  told. 

And  whereas  the  money  due  for  principal  and  interest  on  the  said  in  part  recited  mortgages 
and  securities  to  the  stdd  (mortgagee),  exceeds  the  said  pnrchase\Jioney  or  sum  of  6902.;  wIm'^ 
fore  it  hath  been  agreed,  that  the  whole  of  the  same  purchase  money  shall  be  paid  by  tbe  m 
(jmrdiaser)  to  the  said  mortgagee,  in  part  satisfaction  and  discharge  of  so  much  of  the  said 
principid  money  and  interest ;  and  the  said  (mortgagee)  being  well  satisfied  that  the  other  b^ 
ditaments  comprised  in  the  said  recited  indentures,  are  a  full  and  ample  security  for  the  i**^ 
of  the  said  principal  money  and  interest|  hath  agreed  that  the  messuages  and  premises  so  sold 
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to  the  said  (purchaser)  u  aforesaid,  and  intended  to  be  hereby  conveyed,  shall  be  exonerated 
and  discharged  of  and  from  all  such  principal  money  and  interest  on  the  said  purchase  money 
of  6302.,  beinff  paid  to  him  in  manner  hereauer  mentioned  ',  and  the  said  I.  C.»  /•  B.,  ai^  C.  JS«» 
according  to  Uieir  respective  estates  and  interests  in  the  premises,  have  consented  and  agreed 
to  johi  in  the  conveyance  thereof  intended  to  be  made  by  these  presents, 

4S.  Agreemeni  to  exokenUe  Part  of  Jjimit. 
And  wrerias  the  said  (mortgttgee)  is  satisfied  that  the  other  hereditaments  comprised  in  the 
said  term  of  500  years  are  an  ample  security  for  the  said  sum  of  2000<. ;  and  it  hath  been  agreed 
by  and  between  the  said  (mortgagte)  and  (jmrcha»er\  that  the  said  term  of  500  years,  so  far  as 
it  respects  the  messuage  or  tenement  and  premises,  covenanted  and  agreed  to  be  purchased  by 
liie  said  (parcAoser),  shall  be  surrendered  to  him ;  to  the  intent  that  the  now  residue  of  tlie 
same  term  may  be  mersed  and  extinguished,  and  that  the  lastly  mentioned  premises  may  be  di«« 
charged  of  and  from  the  said  principal  sam  of  SOOOi.  and  interest* 

44.    Agreewuni  In  tranter  of  Mortgage, 

And  whereas  the  said  (mortgagee)  hath  contracted  with  the  said  {aerifnee)  to  assign  and 
anke  over  to  him  the  sidd  debt  or  principal  sum  of  8002.,  so  dae  and  owing  upon  the  said  in 
part  recited  security,  together  with  all  arrears  of  interest  dne  for  the  same^  and  all  his  estate, 
right,  intereat.  and  lien,  in  and  upon  the  seVera!  messuages,  lands,  tenements,  and  heredita* 
nenli,  comprised  in  the  said  indenture  of  mortgage,  at  or  for  the  price  or  sam  of  8401. 

m 

45.    AgreemeMt  for  1mm,  in  traaufer  i^  Mortgage  when  a  fwrtker  Rem  is  aimmeed. 

And  whereas  the  said  (mortgagee)  having  occasion  for  the  said  sum  of  6002.,  hath  reoncsted 
tlie  nid  (mortgagor)  to  pay  off  and  discharge  the  same,  but  it  not  being  convenient  for  the  said 
(mortgagor)  at  present  so  to  do,  he  hath  reanested  tiie  said  (new  lender)  to  pay  off  and  dis- 
charge the  same,  and  also  to  advance  and  lend  him  the  further  sum  of  2002.  at  interest,  which 
the  Said  (new  lender)  bath  consented  and  agreed  to  do,  on  having  the  re-payment  of  ^e  same 
respectively,  and  their  interests,  secured  to  him  m  manner  berehiafter  mentioned. 


46.    Another  Form. 

And  whereas  the  said  J.  W.  hath  agreed  to  advance  and  lend  to  the  said  W.  B.  and  M.  hit 
wife,  the  sum  of  5502.,  to  be  applied  in  paying  off  and  discharging  the  said  sum  of  5502.  so  due 
and  owing  to  the  said  J.  S.  as  aroresaid,  and  abo  to  advance  and  lend  onto  the  said  W.  B.  and 
M.  his  wtfe  the  further  snm  of  8002.,  makings  together  the  warn  of  1350^,  C»  be  applied  and 
disposed  of  iil  manner  hereinafter  mentioned. 

47.    Mortgage^e  Exeeutore  caU  in  Money  and  Legatee  agreee  to  Join* 

And  whereas  the  said  (mortgagees  exeoniors)  having  occasion  for  the  said  sum  of  lOdl.  t» 
answer  the  trusts  and  purposes  of  the  said  recited  will  of  the  said  (mortgagee)^  have  called  in  tlm 
same,  which  it  not  being  convenient  for  the  said  (mortgagor)  at  present  to  pay,  be  hath  applied 
to  and  requested  the  said  (tran^erree)  to  pay  off  and  advance  the  same  for  him,  which  the  said 
(tran^erree)  hath  consented  and  agreed  to  do,  on  having  the  said  messuage  and  premises  com- 
prised in  tiie  said  recited  security  assigned  and  assured  to  him  In  manner  hereinafter  mentioned  s 
And  the  said  (legatee)  on  the  application  of  the  said  (executore),  and  in  order  to  give  efieet  to 
the  assignment  intended  to  be  herel^  made,  as  far  as  he  hath  any  interest  in  the  prenuses,  Intli 
^reed  to  join  in  the  same  assignment* 


48.    That  Mortgagor  is  desiroms  <if  discharging  Mortgage, 

And  WHsmvAS  tlie  said  (montgagor)  hath  proposed  and  agreed  to  pay  off  and  discharge  tte 
-Jd  sum  of  10002.,  so  doe  and  owing  by  him  to  the  said  (wtortgagee)  as  aforesaid,  which  the  said 
{mortgagee)  liath  agreed  to  accept,  and  the  said  (mortgiagor)  hath  requested  the  said  (nwrtgagee) 
to  re-conv«y  and  re-assure  the  said  messuage,  &c«  nnto  him  the  said  (mortgagor)^  to  the  naciy 
npon  the  tnutSp  and  for  the  ends  intents  and  purposes  hereinafter  mentioned. 

49.    That  Money  has  been  paid* 

And  whbreas  the  said  principal  snm  of  10002.,  and  all  faiterest  in  respeet  thereof,  have  been 
paid,  satisfied,  and  discharged,  as  the  said  (mortgagees)  do  hereby  admit  and  admowtedge, 
testified  by  their  severally  execntuig  these  presents. 

50.    Aneiher  Form* 

And  whereas  the  said  snm  of —2.,  and  all  interest  due  in  respect  thereof,  have  been  fully  paid 
and  satisfied  previonsly  to  tlite  sealing  of  these  presents,  bnt  no  re-conveyance  hath  yet  been 
execnted  by  the  said  (mortgagee)  of  the  said  preniises. 

51.    Afrasy  jmmI— no  Representation^  and  Umitsd  Administraiion  granted, 
AvD  WBBRBASthe  Bilid  simi  of  lOOOl*,  together  with  all  interest  thereon,  hath  long  siiiee 
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been  paid  satisfied  and  discharged,  bnt  no  assignment  or  other  assurance  of.  the  said  tern  oC 
500  years  hath  ever  been  made  or  executed  by  ttie  said  (mortgagee)  in  his  life-time,  or  by  sny 
other  person  on  bis  bebalf  since  his  decease,  and  there  is  not  at  this  time  any  legil  representa- 
tive of  t)ie  said  (mortgagee)  to  k>e  found,  and  the  freeliold  and  inheritance  of  ail  and  singuisr 
theliefore  mentioned  hereditaments,  is  now  vested  in  the  said  (purchaser).  And  wrebeas 
letters  of  administration  of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said  (mart- 
^offf)  deceased,  so  far  only  as  relates  to  tlie  residue  of  the  said  term  of  500  years,  of  and  in 
the  said  hereditaments,  have  been  granted  and  committed  to  the  said  A.  B.^y  the  consutory 
court  of  the  Bishop  of  Norwich,  for  the  purpose  of  aflsigniug  the  said  term  of  500  yeaVi  m 
and  in  the  said  premises,  in  manner  hereinafter  mentioned. 

52.    Part  qf  Mortgage  Money  paid  in* 

And  whereas  the  sum  of  lOOOI.  was,  in  or  about  the  month  of  November,  paid  by  fbe  said 
(mortgagor^  to  the  said  (mortgagee)  in  part  payment  and  discbarge  of  said  principal  sum  of  30001., 
and  the  prmcipal  doe  on  the  said  mortgage  was  by  that  payment  reduced  to  SOOO/. 

53.    Mortgage  Money  to  be  paid  out  of  Purchase  Money* 

And  whereas  the  said  (mortgagor)  hath  contracted  and  agreed  with  (  purchaser)^  of,  &c.  for 
the  absolute  sale  to  him  or  the  said  messuages,  or  tenements  and  hereditaments,  comprised  iff 
the  said  recited  indenture  of  mortgage,  at  or  for  the  price  or  sum  of  1500Z.,  out  of  which  it  hath 
been  agreed  that  the  said  sum  of  1000/.  so  due  and  owing  by  tlie  said  (mortgagor)  to  the  wA 
(mortgagee)  as  aforesaid  shall  be  paid,  which  the  said  (mortgagee)  hath  agreed  to  accept,  aod 
to  convey  the  said  hereditaments  nnto  him  the  said  (  pwrcha8er\  his  heirs  and  assigns^  to  nie  nsrs 
npou  tlie  trusts,  and  for  the  ends  intents  and  purposes  hereafter  limited  expressed  and  decUied 
or  and  concerning  th^  same* 

54.    Agreement  qf  Mortgagee's  Heir  to  re^convey. 

And  whbrkas  the  said  (Aetr)  is  the  eldest  son  and  heir  at  law  of  the  said  (nunigagee}.  Aw 
WHEREAS  the  said  (Adr),  on  the  joint  application  of  the  said  (mortgagor)  and  the  said  (exeeatm)^ 
hath  agreed  to  re-convey  and  re-assure  the  said  messuages  or  tenements  and  hereditaments,  onto 
and  to  the  use  of  the  said  (mortgagor\  bis.  heirs  and  assigns  [or^  unto  the  said  (mortgagor),  his 
heirs  and  assigns,  to  the  uses  upon  the  trusts,  and  for  Sie  ends  intents  and  purposes  bereiA> 
after  limited  expressed  and  declared  of  and  concerning  the  same.] 

55*  To  ebviaU  doubtSy  both  Devisee  and  Heir  <f  Mortgagee  have  agreed  to  Join  in  Be-eonseysmi^ 

^  And  WHEREAS  the  said  hereinbefore  in  part  recited  will  was  dulyexecnted  and  attested 
for  the  devise  of  estates  of  inheritance,  but  it  is  doubtful  whether  the  messuages  or  tenements 
and  hereditaments  comprised  in  the  said  recited  indenture  of  mortgage,  passed  thereby 
to  the  said  £.  F.  the  general  devisee  therein  named,  or  whether  the  same  heneditamenls  de- 
BceDd«d  to  the  said  G.  H.,  as  the  eldest  son  and  heir  at  law  of  the  said  (mortgagee) ;  to  ob- 
viate which  doubt,  the  said  £.  F.  and  G.  H.  have  both  consented  and  agreed  to  jom  in  the' 
conveyance  and  assurance  heveinailter  contained. 

5&,    Order  thtit  Infant  Mortgages  shall  rS'Convey, 

And  WHEREAS  by  an  order  6f  the  High  Court  of  Chancery,  bearing  date  the  lOth  day  of 
May  now  last  past,  made  in  the  matter  of  ^e  said  (i^fant  heir)  an  in^nt,  on  the  petilioB  of 
the  said  (mortgagor),  in  pursuance  of  an  act  passed  in  the  seventh  year  of  the  reign  of  qaeen 
Anne,  intituled,  *'  An  act  to  enable  infants  who  are  seised  or  possessed  of  estates  in  fee,  in  trust, 
or  bv  way  of  mortgage,  to  make  conveyances  of  such-  estates  ;*'  after  reciting  that  Master 
Stephen,  the  Master  to  whom  the  said  matter  stood  referred,  had,  by  his  report,  bearing  dite 
the  30tli*day  of  December  then  last  past,  found  that  the  said  (ii^^aat  heir)  was  an  infant  mort- 
gagee, in  trust  for  tiie  representatives  of  the  said  (mortgagee)  deceased,  until  payment  of  the 
said  sum  of  lOOOf.  and  interest,  and  other  charges  upon  the  said  premises,  It  wm  ordkbkv, 
that  the  said  Master^s  report  sdiould  'be  confirmed,  and  that  the  said  (infant  heir\  the  infant 
should  release  and  convey  the  hereditaments  and  premises  in  the  said  report  mentioned  (behig 
the  hereditaments  hereinafter  released  or  otherwise  assured  or  intended  so  to  be),  pursuant  to 
the  said  act  of  parKanent  and  according  to  the  report  of  the  said  Master.  Andwhbrsas 
the  said  Master  hath  perused  and  approved  of  these  presents  engrossed  on  two  skins  of  pareh- 
ment,  and  also  of  an  indenture  of  bargain  and  sale  for  a  year  hereinafter  referred  to,  engrossed 
upon  one  sliin  of  parchment,  and  in  testimony  of  his.  approbation  of  the  same  respectively, 
hath  set  his  name  m  the  margin  of  each  of  the  skins  of  .these  presents,  and  also  in  the  margin 
of  the  said  hudentnoe  of  bargain  and  sale. 

57.    Bill  qf  Foreclosure^ 

Anjd  WHEREAS  the  said  (mortgagee)  did,  in  Hilary  Terra,  in  the  third  year  of  the  reign  of  his 
present  Majesty,  exhibit  his  bill  in  his  Majesty's  High  Court  of  Chancery  against  the  said  (mort- 
gagor)^  in  order  to  be  paid  the  principal  aod  interest  due  on  bis  said  mortgage,  or  in  de£iilt 
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thereof  that  the  said  {mortgagor)  might  stand  absolutely  foreclosed  of  and  from  all  eanity  and 
right  of  redemption  of  and  in  the  said  mortgaged  premises.  And  whereas  by  a  aecree  or 
decretal  order  of  the  said  court,  bearing  date  on  or  about  the  lOtli  day  of  March,  and  made  in 
the  same  canse,  it  was  ordered  and  decreed  that  the  said  (mortgagor),  his  executors,  admi- 
nistrators, and  assigns,  should  stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity 
and  right  of  redemption  whatsoever  of,  In,  or  to  the  said  mortgaged  premises. 

58.    Agreement  for  Sale  with  Power  for  Vendor  to  re-pureluue  withm  a  Year, 

Aeo  whereas  the  said  A.  B.  hath  contracted  and  agreed  with  the  said  C.  D.  for  the  sale  to. 
him  of  the  manors,  messuages,  or  tenements,  and  hereditaments,  hereinafker  described,  and 
also  released  or  otherwise  assured  or  intended  so  to  be,  and  of  the  fee-simple  and  inheritance 
thereof,  free  from  all  incumbrances,  at  or  for  the  price  or  sum  of  50001.,  subject  nevertheless 
to  a  right  in  the  said  A.  B.  or  his  heirs,  to  re-porchase  the  same  manors,  messnaaes,  or  tenements 
and  hereditaments,  at  any  time  within  one  year  from  the  day  of  the  date  of  these  presentSi 
apon  the  terms  expressed  in  the  agreement  hereinafter  in  that  behalf  contained* 

59.    Depoeii  rf  Deeds, 

Amo  whcrbas  upon  the  execution  of  the  said  in  part  recited  indenture,  the  several  deeds 
and  evidences  of  title  relating  to  the  said  hereditaments  mentioned  and  set  fortli  in  the  schedule 
hfreunder  written,  were  delivered  to  the  said  (mortgagee)  ia  pledge^  for  the  said  sum  of  5001.  and 
interest.  And  whereas  the  said  {mortgagee),  at  the  request  of  the  sal&\mortgagor),  hath 
agreed  to  enter  into  such  covenant  for  re-delivering  the  same  deeds  and  evidences  unto  the 
said  (mortgagor),  his  heirs  and  assigns,  upon  re-payment  of  the  said  sum  of  500/,  and  Interest^ 
and  for  producing  them  in  the  mean  time,  as  hereinafter  is  contained. 

60.    Term  to  $eeure  Mortgage  Money  and  then  to  attend,* 

And  whereas  upon  the  treaty  for  the  loan  of  the  said  stun  of  500^  it  was  agreed  that  the 
said  two  several  terms  of  lOOO  years  and  lOOO  years  of  and  in  tiie  said  closes  of  land  and  here- 
ditaments, should  be  assigned  to  separate  trustees  of  the  nomination  of  the  said  {mortgt^efi\ 
upon  trost  In  the  first  place  for  better  securing  to  the  said  (morifagee)^  his  executors,  a^inis- 
Irators,  and  assigns,  the  re- payment  of  the  said  sum  of  500i.  and  Interest,  and  subject  thereto, 
in  tmst  for  tlie  said  {mortgagor),  his  heirs  and  assigns,  and  to  attend,  wait  upon,  and  go  along 
with  the  freehold^  reversioDy  and  inheritance  of  the  same  premises,  io  manner  hereinaf&r  men- 
liooed. 

Considerations  and  Gbneaax.  Words. 

61.    Nominal  Consideration. 

In  consideration  of  10s.  of  good  and  lawful  money  current  in  England,  to  the  said  A.  B., 
paid  by  the  said  C.  D.^  at  or  Immediately  before  the  sealing  and  delivery  of  these  presents, 
ihe  receipt  whereof  is  hereby  acknowledged. 

62.    Money  Consitleration  from  Mortgagee  to  Mortgagors 

In  consideration  of  the  sum  of  500Z.  of  good  and  lawful  money  current  in  England,  to  the 
laid  {mortgagor),  in  hand  well  and  truly  paid  by  the  said  (mortgagee),  at  or  immediately  before 
the  sealing  and  delivery  of  these  presents,  the  receipt  of  which  said  sum  of  50QI,  he  the  said 
(^urtgagor)  doth  hereby  admit  and  acknowledge,  and  of  and  from  the  same  and  every  part 
thereof  doth  acquit,  release,  and  discharge  the  said  {mortgagee),  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  every  of  them  for  ever,  by  these  presents. 

.   iS*    Another  Form,  where  there  is  no  Recital  nf  the  Mortgagor'e  Occasion  to  borrow. 

In  consideration  of  the  snm  of  5000i.,  of  good  and  lawful  money  current  in  England,  to 
the  said  {mortgagor),  this  day  lent,  advanced,  and  paid  by  the  said  {mortgagee),  the  receipt 
whereof  the  said  {mortgagor)  doth  hereby  admit  and  acknowledge,  and  of  and  from  the  same 
ind  every  part  thereof,  doth  jic<|nit,  release,  and  discharge  the  said  {mortgagee),  bis  heirs, 
execntors,  administrators,  and  assigns,  and  every  of  them  for  ever,  by  these  presents* 

'  64.   Conmderaiion  in  tranrfer  of  Mortgage,  with  tranter  of  Mortgage  by  Demite  and  PareeU. 

Now  THIS  Indenture  witnesseth  that  in  pursuance  of  the  said  agreement,  and  for  and 
in  consideration  of  the  snm  of  500^  of  good  and  lawful  money  current  in  England,  to  the  said 
(mortgagee),  in  hand  well  and  truly  paid  by  the  said  {tranrferree),  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents  ^t  the  request  and  by  the  direction  and  appointment  of 
of  tlie  said  {mortgagor),  testified  b^  liis  oeing  made  a  party  to,  and  sealing  and  delivering  these 
presents) ;  the  receipt  of  which  said  sum  of  500L,  and  that  the  same  is  in  full  satisfaction  and 
-Qischargc  of  all  principal  monies  and  interest,  and  all  other  sum  and  sums  of  money  whatso- 
ever doe  and  owing  to  nira  the  said  {mortgagee),  on  or  by  virtue  of  the  said  hereinbefore  in  part 

■ 

I 

*  For  corresponding  trusts,  see  N^^  xxii,  infra. 
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recited  indentures  of  mortgage,  farther  charge,  and  asugnment,  or  any  or  either  of  then 
respectively,  he  the  said  {nwrtgaf;ee)  doth  hereby  admit  and  acknowledge,  and  of  ^md  from  the 
same  and  every  part  thereof  doth  acquit,  release,  exonerate,  and  discharge  the  said  (jTan9ferTet\ 
and  also  the  said  {mortgagor^  their  respective  heirs,  executors,  administrators,  and  assigns^  sod 
every  of  them,  and  also  the  said  hereditaments  clwrged  with  tiie  payment  thereof,  for  ever  by 
these  presents :  And  also,  in  consideration  of  the  further  sum  of  5001.  of  like  lawful  moneT 
as  aforesaid  to  the  said  {mortgagor)^  in  hand,  at  the  same  time  well  and  truly  paid  by  Hie  said 
((roiuifoTesX  ^®  receipt  and  payment  of  which  said  several  sums  of  $001,  and  5602.,  making 
together  the  sum  of  800^,  he  th^  said  {morigag9r^  doth  hereby  admit  and  acknowledge,  and  of 
and  from  the  same  and  every  part  thereof  respectively  doth  acquit,  release,  and  discharge  tbc 
said  {traMfetree)^  his  heirs,  executors,  administrators,  and  assigns,  and  every  of  them  ibr  ever 
1)y  these  presents :  He  the  said  {mortgagee)^  at  the  request  and  by  the  direction  and  appont- 
ment  of  the  said  {mottgagor),  testified  as  aforesaid,  and  by  way  of  assignment  or  other  astor- 
ante  only,  and  not  of  covenant  or  warranty,  hath  bargained,  sold,  assigned,  transferred,  and 
set  over ;  and  by  these  presents  doth  bargain,  sell,  assign,  transfer,  and  set  over ;  and  the 
said  {mmigag&r)  hath  eranted,  bargained,  sold,  assigned,  ratified,  and  confbmed ;  and  by  Aeie 
presents  dotm  ^nt,  iiargain,  sell,  assign,  ratify,  and  confirm  unto  the  said  (Jttaufaret\  bis 
executors,  administrators,  and  assigns,  all  those  the  aforesaid  messuages  or  tenements,  ga^ 
dens,  hereditaments,  and  all  and  singular  other  the  premises  herehibefore  particularly  mestiaBed 
and  described,  and  which  by  the  hereinbefore  in  part  recited  indenture  of  mortgage,  bearing 
date  on  or  about  the  lOth  day  of  Febriianr,  18S1,  were  granted  and  demised  to  the  said  (sMff- 
gagee)j  his  executors,  administrators,  and  assigns  as  aforesaid,  and  by  the  said  lastly  herein- 
Before  in  part  recited  indenture,  bearing  date  on  or  abon^  the  Btb  day  of  June,  idM^  wen 
'  assigned  to  the  said  {imr^agee)  as  aforesaid  j  And  alt  the  estate,  &c 

65.    Cmriiderqium  in  Re-tmntaftmcty  or  Omveffanee  </  E^ptUy  tf  Red^mpiioiL 

In  consideration  of  tlie  sum  of  8007.  of  good  and  lawful  money  current 'in  England,  to  the 
said  (mortgagu)^  paid  by  the  said  {mortgager)  before  the  sealing  and  delivery  of  these  pre- 
sents, the  receipt  whereof  [and  that  the  same  is  in  full  payment  and  satisfaction  of  aU  jna- 
ejpal  and  interest  monies  due  npon  or  in  respect  of  the  said  liereinbefore  in  part  recited 
mortgage  security]  [oTj  and  that  the  same  is  in  full  for  the  purchase  of  all  right,  power,  aod 
equity  of  redemption,  which  he  the  said  (mortgagor)  now  hath,  or  can  or  may  chum,  of,  in,  t^ 
out  of,  or  upon  the  said  hereditaments,  herebv  released  or  otlierwise  assured  or  intended  to  t» 
be],  die  said  (mortgagee)  doth  hereby  acknowledge,  and  of  and  from  &e  sane  and  every  part 
thereof,  doth  fully  and  absolutely  acquit,  release,  exonerate,  and  for  ever  discharge  the  sad 
{mortgagor)^  his  heirs,  executors,  and  administrators,  and  also  tiie  raid  mortgaged  premises,  as 
well  by  these  presents  as  by  the  receipt  or  acknowledgment  for  the  same  num  herenpon  ii- 
dorsad  or  intended  so  to  be. 

66,    CoiuUkriUion  pwUfn^Pari  hy  Purchaser  aad  Part  fry  Mortgagee. 

In  condderation  of  the  sum  of  50002.  of  ^ood  and  lawfU  money,  cnrreat  ia  Eoghnd,  te 
the  said  {vendor^',  well  and  truly  paid  by  the  said  (mor^agee)  and  (  purchoBer^  at  or  immediatdy 
before  Cbie  sealing  and  deilvery  of  these  present^  in  the  proportions  following,  that  is  toiaji 
the  snm  of  dOOOi.  by  the  said  {mortgagee)^  and  the  sum  of  3000<.  by  the said(piirdia«r),  the 
receipt  of  which  said  sum  of  50002.,  and  that  the  same  is  in  fall  for  the  abaojute  purefaaseof 
the  messuages  or  tenements  lands  and  hereditaments  hereafter  described,  and  also  released  or 
^  otherwise  assilred  or  intended  so  to  be,  and  the  fee-simple  and  inheritance  thereof,  free  froaaU 
hicumbrances,  except  as  hereinafter  is  excepted,  he  the  said  (vendor)  doth  hereby  admit  ana 
acknowledge,  and  of  and  from  the  same  and  everv  part  thereof  doth  acquit,  releaae,  ezoaeiatc, 
and  for  ever  discharee  the  md  (mortgagee)  sni  (fwrchofer)  respectively,  and  their  respedive 
heirs,  executors,  adnuiiistrators,  and  ajbgns,  and  every  of  them  for  ever  ny  thcne  presents. 

67.    Connderation  paid  5y  Pwrehaser  rf  part  of  premisee  to  Mortgagee, 
In  conaideratioa  of  the  sum  of  400t.  to  the  said  (mortgagee)^  well  and  truly  paid  by  ftbe  sad 


part  of  the  princi -  -      ,.  .  . 

necurity  of  the  aaid  several  mortgages  made  to  him  as  aforesaid,  and  in  full  for  the  tbsonte 
purcha<«  of  the  fee-simple  aind  inheritance  of  and  in  the  messuages  or  tenements  >Bd  heiedi- 
aamenln  hereinafter  released  and  covenanted  to  be  surrendered  or  otherwise  assured  or  iotend(« 
so  to  be,,  discharged  of  and  from  the  payment .  of  all  or  any  part  of  the  residue  of  the  said  sob 
of  14002.,  or  any  contribution  for  or  in  respect  or  on  account  of  the  .same. 

68.    Lease  for  a  Year, 

(In  his  actual  possession  now  being,  in  virtue  of  a  bargain  and  sale  to  him  thereof  rosde  by 
the  said  (mortg9gor\  in  consideration  of  5s.  to  him  paid  by  the  said  (mortgagee)^  by  indentore 
bearing  aate  the  day  next  before  the  day  of  the  date  of  these  presents  ror  one  whole  yf^h 
to  commence  fi;om  the  day  next  before  the  day  of  the  date  of  the  same  indenture  of  bargti* 
and  side,  and  by  force  of  the  statu^  made  fee  tsansfiening  uses  into*  possession) ;  and  to  lus 
heirs  and  assigns.  All  that,  &c. 
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69.    Sweefrntg  CUnue, 

^  Or  howsoerer  otiierwlfle  thte  same  messaage  or  tenement  lands  and  liereditamentSy  now  arc  or 
liiror  heretofore  wei'e  or  was  tenanted,  called,  known,  or  described,  SUuate,  lying,  and  being, 
abotted,  bounded,  parted,  divided,  altered,  or  distingnished,  and  all  and  singular  other  the  mes- 
taagea,  tenements,  lands,  and  hereditaments,  of  him  the  ssdd  (morf^gor),  sitoate,  lying,  and 
Deing  ia  B.  aforesaid,  or  elsewhere  in  thei  said  coonty  of  Berks. 

70.    Gemna  PFmrdt^F^mt. 

TdGBTilBR  witli  an  and  singular  houses,  out-honses,  edifices,  buildings,  bams,  stables,  yards, 
gardens,  orchards,  ways,  paths,  passages,  waters,  water-courses,  timber,  and  other  trees,  woods, 
underwoods,  and  tiie  crbund  and  soil  thereof,  commons,  common  of  pasture  and  of  tnrbary,  and 
otter  commonable  rights,  hedges,  ditches,  fences,  moimds,  liberties,  privileges,  profits,  commo- 
dities, advantages,  and  appurtenances  whatsoever,  to  the  said  messhage  or  tenement  close  of 
land  and  heredfitaments  hereby  released  or  otherwise  assured  or  intended  so  to  be,  or  to  any  of 
them,  or  to  any  part  thereof  respectively,  belonging  or  in  anywise  appertaining,  or  to  or  with 
the  same,  or  any  part  thereof,  now  or  at  any  time  heretofore  usually  had,  held,  used,  oecapied, 
poteessed,  or.  enjoyed,  or  actepted,  reputed,  deemed,  taken,  or  known  as  part,  parcel,  or 
member  thereof,  or  of  any  of  them  respectively. 

71.    Houies  onUf, 

'  Ahd  all  houses,  out-houses,  edifices,  buildings,  cellars,  soUars,  vaults,  areas,  courts,  court- 
yards, wood*hou8es,  pumps,  cisterns,  privies,  sewers,  gutters,  wydranghts,  backsides,  sardens, 
[tan  and  other  pits],  ways,  paths,  passages,  lights,  waters,  water-courses,  liberties,  privileges, 
easements,  pl:onts,  commons,  commooities,  advantages,  and  emoluments  whatsoever,  to  the  mes- 
suage or  tenement  and  premises  hereby  released,  or  otherwise  assured  or  intended  so  to  be,  or 
any  of  them  respectively,  belonging  or  in  anywise  appertaining,  or  accepted,  reputed,  deemed, 
taken,  known,  held,  used,  occupied,  or  enjoyed  as  part,  parcel,  or  member  of  the  same,  or  any 
of  them  respectively. 

72.    Reternon, 

AvD  the  reversion  and  reversions,  remainder  and  remaioders,  yearly  and  other  rents,  issues^ 
and  profits  of  the  said  messuage  or  tenement  ahd  hereditaments  herehy  released  or  otherwise 
assured  or  intended  so  to  be,  and  every  part  and  parcel  of  the  same,  with  their  and  every  of 
their  rights,  members,  and  appurtenances. 

73.    Estate. 

And  all  the  estate,  right,  title.  Interest,  use,  trust,  inheritance,  term  and  terms  for  vears^  and 
for  life  or  lives,  [tenant  rif^t  and  right  of  renewal,]  property,  possession,  benefit  and  equity  of 
redeaaptlott,  claim  and  demand,  whatsoever,  both  at  law  and  in  equity,  or  otherwise  howsoever 
of  him  the  said  (mortgtigor),  of,  in,  to,  out  of,  or  upon  the  said  messuages  or  tenements  and 
hereditaments  hereby  released  or  otherwise  assured  pr  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their  rights,  members,  and  appurtenances.  . 

74.    AU  the  Bighiy  ifc,  wUk  slwrt  Power  of  Attorney. 

Ahd  all  the  right,  title,  interest,  property,  possibility,  claim,  and  demand  whatsoever,  both  at 
law  and  in  equity  or  otherwise  howsoever,  of  them  the  said  A.  B.,  and  C,  his  wife,  or  either  of 
tbem,  of,  in,  to,  out  of,  or  upon  the  said  messuages  and  premises  herebjr  assigned  or  intended 
so  to  be,  or  any  part  thereof  respectively,  with  full  power  and  authority  to  and  for  the  said 
{mmigage€%  his  executors,  admin&trators,  and  assigns,  to  ask,  demand,  sue  for,  recover,  and  re-» 
ceive,  and  to  give  effectual  receipts  and  discharges  for  the  said  principal  monies,  interest,  and 
premises  hereby  assigned  or  intended  so  to  be,  and  every  or  any  part  thereof  respectively,  either 
la  his  or  their  now  name  or  names,  or  in  the  names  or  name  of  the  said  A.  B.,  and  C.  bis  wife^  ■ 
or  either  of  them. 

75.    Deeds.  . 

Audalldebm,  evidences,  and  writings  whatsoever,  relating  to,  or  in  anyvrise  concemmg 
the  said  messuages  or  tenements  and  hereditaments,  now  In  the  custody,  possesion,  or  power  of 
the  said  (morf^ogoi:),  or  which  he  can  or  may  procure  or  obtain  without  suit  at  law  or  in 
equity. 

Powers  ahd  Provisoes. 

76.    Power  of  Attorney. 

Ahd  for  the  better  and  more  eflectually  enabling  the  said  (assiffnee),  his  eiiecntors,  admi-. 
nistrators,  and  assigns,  to  receive  and  get  in  the  said  principal  sum  of  17002.  and  interest  hereby 
assigned,  or  intended  so  to  be,  the  said  (mortgagee)  hath  made,  ordained,  constituted,  and 
a|»polttted  and  by  these  presents  doth  make,  ordain,  constitute,  and  appoint  the  said  {assignee)p 
his  executors,  administrators,  and  assigns,  to  be  the  true  and  lawful  attorney  and  attorneys  oi- 
hhn  the  said  {mortgagee^  his  executors  and  administrators,  and  in  the  nanle  of  him  the  said 
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{mortgagee),  hii  executors  aod  administrators,  or  in  the  oaaie  of  the  said  {amgnee),  his  execaton 
or  admioistratorsy  to  ask,  demand,  sue  for,  recover,  and  receive,  of  and  from  the  said  {morigagft), 
his  heirs,  executors,  or  administrators,  or  any  or  either  of  them,  or  whom  else  it  may  coneetn,  the 
said  principal  som  of  17002.  and  interest,  aod  the  full  benefit  of  the  said  recited  indentures  of 
mortgage  and  further  charge  -,  and  to  malce,  sigo,  seal,  execnte,  and  deliver  a  good  and  safficient 
receipt,  release,  acquittance,  or  other  discharge  or  discharges  for  the  same  principal  som  and 
interest,  either  for  the  whole  of  any  part  thereof ;  and  generally  to  make,  do,  and  execute,  or 
cause  or  procure  to  be  made,  done,  and  executed,  any  other  act,  deed,  matter,  or  thing  whatMh 
ever,  for  the  purpose  of  obtaining,  recovering,  and  receiving  tlie  said  principal  sum  of  170M. 
and  interest ;  and  one  9r  more  attorney  or  attorneys  for  all  or  any  of  the  purposes  aforesaid, 
in  the  name  and  as  the  act  and  deed  of  him  the  said  (ntorigagee^  his  executors  or  adminis- 
trators, to  make,  nominate,  depute  and  appoint,  and  at  will  and  pleasnre  to  revoke ;  and  sot- 
withstanding  any  such  substitution,  deputation, or  appointmentof  any  other  attorney  or  attorneys 
under  him  or  them,  the  said  {asMtgnee),  his  heirs,  executors,  administrators,  or  assigns,  to  ex- 
ercise and  perform  all  or  any  of  the  powers  and  authorities  hereinbefore  expressed,  and  reserved 
and  given  to  him  and  them  :  and  the  said  {mortgagee)  doth  hereby  give  and  grant  unto  the  said 
{atsignee)t  his  executors,  administrators,  and  assigns,  aod  to  his  and  their  sul>stitute  and  sub- 
stitutes,'the  fultaod  whole  powers  and  authorities  of  him  the  said  {mortgagee)  over  tiie  premises ; 
and  doth  hereby  undertake  to  ratify,  confirm,  and  allow  to  be  valid  and  sufiictently  available 
and  effectual  to  all  intents  and  purposes  whatsoever,  all  aod  whatsoever  the  said  {aangnee\  his 
executors,  administrators,  and  assigns,  or  his  or  their  sobstitute  or  substitntes^  shall  lawfully 
do  or  cause  to  be  done  in  and  about  the  premises  by  yirtue  of  these  presents. 

77.    ProfMo  for  Redemption. 

Provided  always,  and  it  is  hereby  declared  and  agreed,  by  and  between  the  said  parties 
hereto,  and  the  true  intent  and  meaning  of  them  and  of  these  presents  are  and  is,  that  if  the 
said  {mortgagor),  his  heirs,  executors,  administrators,  or  assigns,  do  and  shall  well  and  truly  pay 
or  cause  to  be  bald  unto  the  said  {mortgagee),  bis  executors,  administrators,  and  assigns,  at  or 
in  his  now  dwellmg-house,  situate  at  Lechlade  aforesaid,  tiie  full  sum  of  8001,  of  lawful  money 
current  in  England,  with,  interest  for  the  same  at  and  after  the  rate  of  52.  for  every  lOOf.  by 
the  year,  upon  the  8th  day  of  June,  [sir  months fronsL  date  qf  the  deed]  now  next  ensuing,  without 
any  deduction  or  abatemi^t  whatsoever ;  then  the  said  term  of  500  years  hereby  created,  and 
these  presents,  and  every  article,  clause,  matter,  and  tiling  herein  contained,  shall  cease,  de- 
termme,  and  be  void  to  all  intents  and  purposes  whatsoever,  any  thing  hereinbefore  contaioed 
to  the  contrary  thereof  in  anywise  notwithstanding. 

78.    Proviso  /or  RedempiMm  Jrom  two  Mortgagors  to  Upo  Mortgagees^  in  a  Mortgage  bf  Jkmm 

ceasing  the  Term,  and  also  a  Bond  on  payment  of  the  Money. 

pRoviDBD  ALWAYS,  and  it  IS  hereby  declared  and  agreed,  by  and  between  the  said  parties 
to  these  presents,  as  far  as  they  respectively  are  interested,  and  the  true  intent  and  meaning 
of  them  and  of  these  presents  are  and  is,  that  if  the  said  (mor^c^rs)  or  either  of  them,  their 
or  either  of  their  heirs,  execntors,  administrators,  or  assigns,  do<  and  shall  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  {mortgagees),  or  the  survivor  of  them,  their  heirs,  execaton, 
suiministrators,  or  assigns,  the  full  sum  of  10501.  of  lawful  money  current  in  England,  at  or  u 
the  Conunon  Dining  Hall  of  the  Inner  Temple,  LoOdon,  in  manner  following,  that  is  to  say,  the 
aum'of  251.  beUig  half  a  year's  interest  on  the  said  sum  of  lOOOl.,  after  the  rate  of  5i.  for  every 
1002.  by  the  year,  on  the  8th  day  of  November  now  next  ensuing ;  and  the  sum  of  1025<.  beinj; 
the  said  principal  sum  and  another  half  year's  interest  thereon  after  the  rate  aforesaid,  od  the 
8th  day  of  May,  which  will  be  in  the  year  of  onr  Lord  tStS;  and  if  the  said  (mortgagors)  or 
either  of  them,  their  or  either  of  their  heirs,  executors,  or  administrators,  do  and  shall  make  the 
said  respective  payments  without  any  deduction  or  abaten>ent  whatsoever  out  of  the  same 
or  dny  part  fhereof,  for  or  in  respect  of  any  taxes,  charges,  rates,  assessments,  payments,  or 
impositions,  at  any  time  or  times  heretofore,  and  to  be  at  any  time  and  from  time  to  time  here- 
after taxed,  charged,  assessed,  or  imposed  on  the  said  messuage  or  tenement  and  hereditaments 
hereby  demised,  or  otherwise  assured  or  intended  so  to  be,  or  upon  the  said  sum  of  lOOOl.  and 
interest,  or  any  part  thereof,  or  upon  the  said  {mortgagees),  or  the  survivor  of  them,  his  execa- 
tors,  administrators,  or  assigns,  or  any  other  person  or  persons  whomsoever,  upon  account,  or  in 
re^^pect  of  the  said  sum  of  lOOOL,  or  the  interest  tliereof,  or  any  part  of  the  same  respectively, 
or  upon  account,  or  in  respect  of  the  said  messnage  or  tenement,  and  hereditaments  hereby 
cicinised  or  otherwise  assured  or  intended  so  to  be,  or  any  of  them,  or  any  part  of  the  same, 
by  authority  of  parliament  or  otherwise  howsoever,  or  upon  account,  or  in  respect  of  any  other 
matter,  cause,  or  thing  whatsoever :  Then,  and  in  that  case,  immediately  after  such  payments 
ahail  be  made  as  aforesaid,  the  said  term  of  500  years  hereby  granted  and  demised ;  (and  also 
cnt*  bond  or  writing  obligatory,  bearing  even  date  with  these  presents,  given  and  entered  into  by 
the  said  {mortgagora),  jointly  and  severally,  to  the  said  {tnortgagees),  in  the  sum  of  SOOOi.,  tnd 
conditioned  for  the  payment  of  the  sum  of  10001.,  and  interest  for  that  sum ;  the  said  bond  and 
these  presents  being  given  for  the  payment  of  the  same  sum  of  lOOOl.  and  its  interest,  and  not  for 
<livf*rs  sums  and  their  interests)  shall  cease,  determine,  and  be  void  to  all  intents  and  purposes 
whatsoever,  any  thing  hereinbefore  or  in  the  said  bond  coiitaiiued  to  the  contrary  thereof  in  any- 
wise Qotwithstauding. 
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I 

79.    proviao  for  Re- convey anee^ 

Protidbd  always,  and  it  is  hereby  declared  and  agreed,  by  and  between  the  said  parties 
to  tiiiese  presents,  as  far  as  they  respectively  are  interested,  and  the  trne  intent  and  meaning  of 
them  and  of  these  presents  are  and  is,  and  these  presents  are  upon  this  express  condition,  that  if 
the  said  (nunigagor),  his  heirs,  executors,  administrators,  or  assigns,  do  and  shall  well  and  truly 
^y,  or  cause  to  be  paid  unto  the  said  (mortgagee%  his  executors,  administrators,  and  assigns, 
»t'  or  in  his  now  dwelling-house  situate  at  Badbury  aforesaid,  the  full  sum  of  13501.  of  lawful 
money  current  in  England,  with  interest  for  the  same  after  the  rate  of  4/.  for  every  lOOi.,  by 
the  year,  in  manner  following :  (that  is  to  say),  The  sum  of  271.  being  one  half  year's  interest  on 
the  said  smn  of  1S50{.,  aAer  the  rate  aforesaid,  on  the  toth  day  of  July  now  next  ensuing, 
the  day  of  the  date  hereof;  and  the  sum  of  1377L  being  the  whole  principal  money,  and  another 
half  year's  interest  after  the  rate  aforesaid,  on  the  lOth  day  of  January,  which  will  be  in  the 
jear  of  our  Lord  18)3 ;  and  do  and  shall  make  the  said  payments  respectively,  without  any 
dednction,  defalcation^  or  abatement  whatsoever,  out  of  tlie  same,  or  any  part  thereof,  for,  or  in 
respect  of  taxes,  charges,  payments,  or  other  matter,  cause,  or  thing  already  taxed,  charged, 
4>r  imposed,  or  herea&r  to  be  taxed,  charged,  or  imposed,  upon  the  said  messuage  or  tenement 
lands  and  hereditaments  hereby  released  or  otherwise  assured  or  intended  so  to  be,  or  any  of 
them,  or  upon  the  said  principal  sum  of  13501.,  or  the  interest  thereof,  or  upon  the  said  (nunt* 
gQgee\  his  executors,  administrators,  or  assigns,  for  or  in  respect  thereof,  by  authority  of  par* 
liament  or  otherwise  howsoever ;  Then,  upon  or  immediately  after  the  latter  of  the  said  two 
several  payments  shall  be  made  as  aforesaid,  he  the  said  (morfgv^ee),  his  heirs  and  assigns,  shall 
and  KviU,  upon  the  request,  and  at  the  costs  and  charges  in  all  things  of  the  said  (j»ortgvgor\ 
his  heirs  and  assigns,  release,  re-convey,  and  re-assure  the  said  messuage  or  tenement  lanos 
and  hereditaments  hereby  released,  or  otherwise  assured  or  intended  so  to  be,  with  thdr  ap- 
purtenances, unto  and  to  the  use  of,  or  in  trust  for,  the  said  {morigagor)^  his  heirs  and  assigns, 
or  unto  such  person  or  persons,  for  such  uses,  upon  such  trusts,  and  for  such  ends,  intents,  and 
porposes  as  the  said  {mong0goir\  or  his  hebrs,  shall  direct  or  appoint,  freed  and  absolutely 
discharged  of  and  from  all  incumbrances  to  be  made,  done,  or  committed  by  the  said  (moHMf  m]^ 
his  heirSy  executors,  administrators,  or  assigns,  or  any  of  them,  in  the  mean  time;  so  as  for  tha 
doing  thei^eof  the  said  {nuTtg4igee\  his  heirs,  executors,  administrators  or  assigns,  be  not  com- 
pelled or  compellable  to  go  or  travel  from  his  or  their  then  dwelling  or  place  of  abode,  or 
respective  dwellings  or  places  of  abode. 

80.    Proviso  for  Redemption  where  the  Money  is  intended  to  remain  a  given  Time 

on  Mortgage. 

[See  vi^ra^  No,  tniu"] 

Protidbd  always,  [odd  jpreamblel  do  and  shall  well  and  truly  pay,  or^canse  to  be  paid, 
unto  the  said  {mortgagee),  his  executors,  admUiistrators,  and  assigns,  at  or  in  the  now  dwelling* 
house  of  the  said  {mof^gagee),  situate  at  Fairford  aforesaid,  the  said  principal  sum  of  S500I.  of 
lawful  money  current  in  En^and,  with  interest  for  the  same,  at  and  after  the  rate  of  5U  for 
every  lOOZ.  by  the  year,  at  the  times,  and  in  manner  following :  (that  is  to  say,)  The  sum  of  62Z.  lOt. 
being  half  a  year's  interest  for  the  said  principal  sum  of  25002.,  after  the  rate  aforesaid,  on  the 
2td  day  of  December  now  next  ensuing  the  day  of  the  date  of  these  presents :  )he  Airther  sum 
of  62/.  10s.  being  another  half  year's  interest  for  the  said  sum  of  35001.,  after  me  rate  aforesaid; 
on  the  23d  day  of  June,  which  will  be  in  the  year  1809,  and  the  like  further  sum  of  6il,  109. 
being  anotlier  half  yea^s  interest,  on  jtbe  22d  day  of  December,  which  will  be  in  the  said 
year  i8Ct9;  and  the  like  sum  of  63/.  10s.  on  every  23d  day  of  June,  and  22d  day  of  Decem- 
ber, in  every  succeeding  year^  until  the  23d  day  of  June,  which  will  be  in  the  year  1811 ;  and  ^ 
on  the  22d  day  of  June,  which  will  be  in  the  year  1811,  the  said  sum  of  2562/.  10s.  being  the  said 
principal  sum,  and  another  half  year's  interest  thereon,  after  the  rate  aforesaid,  and  do  and 
shall  make  the  said  respec^ve  payments  without  any  deduction,  &c«    Then,  &c. 

81.    Provieo  for  replacing  Stock, 

pROTiDED  alwats,  and  it  is  hereby  expressly  declared  and  agreed,  by  and  between  the  said 
parties  hereto,  and  the  trne  intent  and  meaning  of  them  and  of  these  presents  are  and  is,  that 
if  the  said  (mortgagor),  his  heirs,  executors,  administrators,  or  assigns,  do  and  shall,  on  or  before 
the  8th  day  of  October  now  next  ensuing,  well  and  truly  purchase  and  transfer,  or  cause  or 
procure  to  be  purchased  and  transferred,  unto  and  into  the  names  of  the  said  {mortgagee),  his 
executors,  administrators,  and  assigns,  in  the  books  of  the  Oovemor  and  Company  of  the  Bank 
of  England,  the  sum  of  8000/.  4 per  cent,  consolidated  bank  annuities,  and  in  the  mean  time  do 
and  shall  answer  and  pay  to  the  said  {mortgagee),  his  executors,  administrators,  and  assigns,  such 
sum  and  sums  of  money  as  be  would  be  entiUed  to  receive,  as  and  for  the  dividends  on  the  said  sum 
of  8000/.  4 per  cent,  consolidated  bank  annuities,  in  case  the  same  had  continued  in  the  name  of 
the  said  (mortgagee)  in  tlie  books  of  the  Governor  and  Company  of  the  Bank  of  England,  on  the 
day  and  days  respectively  whereon  such  dividends  would  have  become  due  and  payable ;  and 
also  all  other  costs,  charges,  and  expcnces  necessarily  attending  such  re-transfer  and^  purchase 
as  aforesaid ;  and  do  and  shall  make  such  transfer  and  payments  respectively,  without  any 
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dedoctioD  or  sbstement  wkatsoever ;  Then  and  in  that  ease  tiieie  preseats,  Mid  eTerj  Bntter, 
clause,  and  thing  herein  contained,  shall  eeate,  determin«,  and  he  Toid»  to  aU  intents  and  par- 
poses  whatsoeter,  any  tiling  hereiabefora  contained  to  the  ivntrtoj  thereof  m  anyviae  tfot- 
withstanding* 

8S.    Prwiso  where  Mortgage  ie  H  sscars  a  Floating  Bslaaee  Is  Baalccrs. 

Paovf 9BP  JCWATs,  [add  pteamUe']  ttat  if  the  said  (awrlg-^^X  his  hdfs,  cxaooton^  adndrtifc 
.  tratots  or  nmi^y  do  and  shall  Well  and  truly  pay  or  cause  to  be  paid,  unto  #m  said  A.,  £., 
C,  and  D.,  their  exeentors,  adnnniatrators,  and  assigns,  when  required  by  them  or  any  of  them^ 
an  and  every  soeh  sam  and  mam  of  aioney  as  they  or  any  or  eitlier  of  &em  shooM  or  ailf^  at 
any  tfm^  or  times  advan<ie>  lead,  or  pay  to  the  said  (morfgviigor^  or  by  his  afteans,  or  on  hik 
account  or  behalf,  apoo  or  by  way  of  disronat,  or  of  cash  given  for  any  bill  or  bills  or  exchange 
or  promissory  note  or  notes,  to  be  dra^Mi  or  negotiated  1^  the  said  («orf^ii^;or)  or  by  vny  of 
KHm  opon  any  such  bill  or  bittf,  note  or  notes,  or  in  case  of  any  soch  bills  behig  disbononred^ 
so  as  such  pavments  and  advances  respecttvely  do  not  eicceed  in  the  whol^  the  sam  of  SOOOL, 
and  if  the  said  (lasf  ^i^or),  his  heirs,  execators,  administrators,  or  assigns,  do  and  diall  pay  snch 
sums  respectively,  together  with  interest  for  the  same,  after  the  rate  or  5L  Ibr  every  lOOl.  by 
the  year,  from  the  day  tfiey  shall  be  so  respectively  advanced  asid  ei^ended  for  his  use  or  on  his 
account  as  aforesaid^  without  any  dedaction^  Set.    Then,  dec, 

^OVB]IAMT8> 

83.    PnamiU  io  a  several  Cwgiumt  Af  severai  J^enoa*, 

An  D  each  of  tiiem  the  said  A.  B.  and  C.  doth  hereby  for  hunself  respectively y  and  ibr  his 
respective  heirs,  executors,  and  admiaisti'ators,  covenant,  declare^  and  agree,  to  and  with  the 
said  D.,  his  beiirB  and  assigns. 

84.    Joint  and  seoeraiU 

Ann  the  said  A.  B.  and  C.  do  hereby  for  fliemselves,  jointly  and  seveially,  and  for  thor  joial 
and  several  heirs,  executors,  and  administrators,  covenant,  declare,  and  agre*,  die. 

85.    CovemmLbff  Mortgagee  that  he  hatii  not  inemnberod, 

Aud  the  said  (mortgagee)  doth  hereby  for  himself,  bis  heirs,  executors,  and  admiflPbtraCon^ 
covenant,  declare,  and  agree,  to  and  with  the  said  (morigagor\  his  hdrs  and  assigns,  that  he  the 
said  {tnortgagee)  hath  not,  at  any  timt  or  times  heretofore,  made,  done,  committed,  or  willinisly 
or  knowhigly  permitted,  occasioned,  or  suffered  any  act,  deed-,  matter,  or  thing  whatsoever, 
whereliy  or  by  reason  or  means  whereof  the  said  messuage  or  tenement,  closes  of  land  and 
hereditaments,  hereby  assigned,  or  otherwise  assured  or  intended  so  to  be  for  the  said  term  of 
500  years  therein],  or  any  part  or  parcel  [thereof!  [of  the  same  repectivelyj  are,  is,  can,  shal^ 
or  may  be  impeached,  chsn-ged,  incumbered,  or  affected  m  title,  [term,]  diarge,  estate,  or  other- 
wise liowsoever. 

86.    CoMKaai  that  Aeeignor  of  JwigmeitUt  hoik  not  incumbered, 

AvD  the  said  (aeeignor)  doth  herebv  for  himself,  his  hein,  executors,  and  administratSR, 
covenant,  declare,  and  agree  to  and  with  the  said  (purehaser)  his  heirs  and  assigns,  and  to  and 
with  and  the  said  (jtruetee\  his  executors,  administrators,  and  assi^,  that  he  the  said  ^itss^gasr) 
hath  not,  at  any  time  lieretofore,  made,  done,  conumtted,  or  knowing  suffered  or  omitted,  nor 
been  party  or  privy  to  any  act,  deed,  matter,  or  thing  whatsoever,  whereby  or  by  reasoa 
or  means  whereof  the  said  mdgment  hereby  assigned,  or  mentioned  or  Intended  so  to  be,  can, 
shall,  or  may  be  discharged,  vacated,  defeated,  or  prejudicially  affected,  bi  any  manner  how* 
soever. 

87.    Covenant  for  Paifmeni  qf  Meneif. 

And  the  said  (siort^^gor)  doth  hereby  for  himself,  his  heirs,  executors,  and  administrator^ 
covenant,  promise,  and  agree,  to  and  with  the  said  (jnortgagee),  his  executors,  administraton,  aao 
assigns,  tiiat  he  tiie  said  {mortgagor'),  his  heirs,  executors,  and  administrators,  some  or  one  of 
them,  shall  and  will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  (tnor<g4g(e),his 
executors,  administrators,  and  assigns,  the  said  principal  sum  of  50001.,  and  the  interest  thereof, 
after  the  rate  aforesaid,  on  the  day  and  time  in  manner  hereinbefore  appointed  for  payment 
of  the  same,  without  any  deduction  or  abatement  on  any  account  whatsoever,  according  to  the 
true  intent  and  useaning  of  these  presents. 

88.    Covenant  for  the  Re4ran»fer  qf  Stock  and  Payment  of  Dioidende  in  the  mean  timr. 
And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  executors,  and  administrators. 


*  The  following  covenants  are  interspersed  through  the  succeeding  nnmliers : — Covensnt  that 
premises  sliali  remain  on  trusts,  No*  vi, — Covenants  in  tlie  morleage  of  a  policy  of  iosnraace. 
No,  ix,  8,  4.— Covenant  to  suffer  a  recovery,  No.  xt.— Covenants  for  renewal.  No.  arm. ».  *.— 
Covenant  to  levy  a  fine,  No,  xxjs,  and  Covenant  to  surrender  copyholds,  No,  xxxviiu 
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coTenant,  promise,  and  agree,  to  and  with  the  said  (fmrtgof^ee),  Ms  execntors,  administrators,  and 
ass^^M^  tft  manner  following,  fhat  Is  to  say,  tSmt  Ire  the  said  (mortfo^tfr),  his  heirs,  exe- 
cntors, and  administrators,  some  or  one  of  them,  shall  and  will,  on  or  before  the  5th  day  of 
June  now  next  eaaahigy  pwrchasc  and  tiaasfer,  or  eaose  or  proeftre  to  be  purchased  and  trans- 
ferred, nuto  and  Uito  the  name  of  the  said  {mmrtg«gee\  his  execntors,  administrators,  and 
assigns,  in  the  books  of  the  OoTemor  and  Company  of  tiiie  Bank  of  England,  the  som  of  8532., 
4  per  cent,  consolidated  bank  annuities,  and  in  uie  mean  time  well  and  traly  answer  and  pay  to 
me  said  {mortftigee),  his  executors,  administrators,  and  assigns,  such  sum  and  sums  of  money 
as  shall  be  equal  to  the  dividends  on-  the  said  sum  of  8532.,  4  per  cent,  consolidated  bank  an* 
unities^  which  would  have  become  due  and  payable  in  case  the  same  annuities  had  not  be&i 
transferred,  in  manner  hereinbefore  mentioned  and  appointed,  and  according  to  the  true  intent 
and  meaning  of  these  presents. 

89.    Ccvenani  thai  Merigagcr  is  'sstsed  in  Fee. 

Ahd  als4>  that  he  the  said  ^Mor^g^gor)  is  now  seised  to  him  and  his  heifft.  Of  a  pood,  surel 
sole,  lawful,  absolute,  and  indeteasible  estate  of  inheritance  in  ^  simple,  of  and  m  the  said 
fliessuages  or  tenements  and  hereditaments  hereby  rdetaed  (dembsd],  or  otiierwise  assured  or 
fetende^  so  to  be,  and  ever^  part  and  parcel  oi  mt  smne,  with  tfa«  appurtenances,- without  any 
condition,  trust,  power  of  revocation,  or  of  limitation,  to  use  or  uses^  or  any  other  powers 
restraint,  cause,  matter,  or  thing  whatsoever,  to  alter,  change,  charge,  defeat,  revoke,  make 
v(Hd,'  abridge,  lessen,  incumber,  or  determine  the  same  estate,  or  any  part  or  paic^  thereof. 

90.    Thfit  Mortgager  hoik  in  hima^  an  ofrso^ate  Power  tf  AppoinimenU 

AwD  ALSO  that  he  the  said  (mrigtiger)  now  hatb  in  himself  the  absolute  power  of  appointing 
the  fee  simple  [or,  the  $aid  term  tf  500  yait*«  Jhere6y  created],  of  and  Ui  the  messuages  or  tene»' 
meats  and  hereditaments  hereby  appointed  and  reUtued  [demued]^  or  otherwise  assured  or  iii>> 
tended  so  to  be,  and  every  part  ana  parcel  of  the  same,  with  their  and  every  of  their  rigbta^ 
members,  and  appurtenances,  without  any  condiHon,  trust,  power  ^f  revocation,  or  of  lladtationf, 
to  use  or  uses,  or  any  other  power,  restraint,  canse,  matter,  or  thinf^  whataoever,  to  alter, 
change^  charge,  defeat,  revoke,  make  void,  abridge,  lessen,  incumber,  or  determine  the  sasne 
power,  estate  or  interest,,  la  any  manner  howsoever. 

91.    Tkat  Power  U  eubtieting. 

And  also  that  the  said  hereinbefore  in  part  recited  power  of  appointment,  as  far  as  the  same 
relates  to  or  concerns  the  said  messuages  or  tenements  and  hereditaments  hereby  appointed 
and  rdeosed  Idemued},  or  otherwise  assured  or  intended  so  to  be,  is  a  good,  valid,  and  subsisting 
power  in  the  law,  and  not  exercised,  revoked,  extfaigulshed,  suspended,  defeated,  altered,  or 
avoided,  in  any  manner  howsoever. 

92.    That  Leau  is  vaUdy  and  Rent  paid. 

A  no  AUo  that  for  and  notwithstandhig  any  act,  deed,  matter,  or  thing  vHiatsoever,  by  khA 
the  said  {mongagor\  or  any  person  or  persons  whomsoever,  at  any  time  or  times  heretofore, 
made,  done,  or  committed  to  the  contrary,  the  said  hereinbefore  in  part  recited  htdenture  of 
kaie,  bearing  date  on  or  about  the  25th  day  of  June,  in  the  year  1818,  and  the  sa{d  hereinbefore 
m  paort  redt^  indentures  of  assignment  thereof,  are  good,  valid,  and  sobsbting  assurances  in  the 
law,  and  the  same  indenture  of  Tease  is  and  sti^Mls  in  full  force  and  virtue  for  all  the  residue  of 
the  said  temU'Of  96  years,  and  is  in  nowise  merged,  forfeited,  surrendered,  assigned,  determined, 
or  become  void  or  voidable,  or  otherwise  prejudicially  affected  in  title,  term,  charge,  estate, 
or  otherwise  howsoever  (save  and  except  only  as  appears  by- these  presents).  Ann  also  that 
the  rents  and  covenants  therein  reserved  and  contained  on  the  tenant's  and  lessee's  part  and 
behalf  have  been  duly  paid,  observed,  and  performed  np  to  the  25th  day  of  June  last. 

95.    Thai  Mortgagor  ha$  good  right  to  rdeau  or  demue. 

And  that  he  the  said  (mortgagor)  now  hath  in  himself  good  right,  foil  power,  and  lawfol  and 
absolute  aulliority  by  these  presents,  to  grant,  bargain,  sell  and  conx^etf  {demiu},  the  said 
messuages  or  tenements  and  hereditaments  hereby  released  \demised\j  or  otherwise  assured  or 


intended  so  to  l>e,  and  every  part  and  parcel  of  the  same,  with  their  and  every  of  their  riglits, 
members,  and  appurtenances,  unto  the  said  (mortgagee),  his  heirs  and  assigns^  [his  exeeatorsy  ad-' 
ministraiors,  and  assigns,  for  the  term  of  500  years  herebff  granted  therein\  in  manner  aforesaid, 
and  according  to  the  true  intent  and  meaning  of  these  presents. 

94.    That  Mortgagor  has  good  right  to  appoint* 

And  auo  that  he  the  said  {mortgagor)  now  hath  in  himself  good  right,  full  power,  and  law* 
fol  and  absolute  authority,  by  these  presents,  to  direct,  limit,  and  appoint,  grant,  reisase,  and 
confirm,  [bargain,  sell,  aad  deansey  the  said  messuage  or  tenement  And  hereditaments  faerebgr 
appointed  and  released  [demised],  or  otherwise  assured  or  intended  so  to  be,  aad  every  part  waAj 
parcel  of  the  same,  with  their  and  every  of  their  rights,  members,  and  appartenances--^^  *a/#i]^ 
nuto  the  said  {marigugee),  his  heirs  and  assigns  for  ever,  according  to  the  true  intent  and  mean- 
ing of  these  presents---[^  hy  deause]  unto  the  said  (mrtgogee),  his  executors,  administrators,  ao ' 


1116  COMMON   FORMS — COVENANTS.  [App, 

assigns,  for  and  during  tlie  said  term  of  500  years,  according  to  the  tme  intent  and  mcaaiog  of 
these  presents. 

95.    That  Mortgtigor  has  good  right  to  assign  Leas^old  Premises. 

And  also  that  he  the  said  {mortgagor)  now  hath  in  himself  good  right,  full  power,  and  law- 
ful and  absolute  authority,  by  these  presents,  to  bargain,  sell,  assign,  transfer,  and  set  over, 
and  also  to  demise,  lease,  and  to  farm  let,  the  said  messuage  or  tenement,  and  premises  hereby 
demised  and  assigned,  or  otherwise  assured,  or  intended  so  to  be,  and  every  part  and  parcel  of 
tfie  same,  with  their  appurtenances,  unto  the  said  {mortgagee^  his  executors,  admlnistraton, 
and  assigns,  fur  and  during  all  tlie  residue  and  remainder  of  tiie  said  term  of  ninety-siK  yean 
wanting  six  days  as  aforesaid,  which  is  now  to  come  and  unexpired  therein,  in  manner  herein- 
before mentioned,  according  to  the  true  intent  and  meaning  of  these  presents. 

96,    That  MertgagoTy  whUe  in  Possession^  will  pay  Rent  and  perform  Covemmts,  and  indewm^f 

Mortgagee, 

[See  a  simUar  eovenanty  tiifra,  No^  «!•] 

Ahd  that  he  the  said  (mortgagor),  bis  executors,  administrators^  and  assigns,  during  his 
continuance  in  possession  of  the  said  premises,  nnder  the  proviso  for  that  purpose  lastly  ben*ui- 
after  contained,  and  during  the  continuance  of  the  said  sum  of  1000/.,  or  the  interest  thereof,  or 
any  part  thereof  on  this  security,  shall  and  will  well  and  truly  pay  the  rent,  and  perform,  folfi>, 
and  keep  all  and  singular  the  covenants  and  affreemeqts  in  and  bv  the  said  recit^  indenture  of 
lease  reserved  and  contained,  and  which  on  the  tenant's  or  lessee  s  part  and  behalf  are  or  ought 
to  be  paid,  performed,  fulfilled,  and  kept;  and  shall  and  will,  at  the  costs  and  charges  of  the 
said  {mortgagor),  liis  executors,  administrators,  and  assigns,  during  the  period  aforesaid,  well 
and  sufficiently  save,  defend,  keep  harmless,  and  indemnified,  the  said  (mortgagee),  liisexecn- 
lots,  administrators,  i|nd  assigns,  and  every  of  them,  of,  from,  and  against  the  payment  and 
performance  of  the  same  rents  and  covenants  respectively,  and  of,  from,  and  against  all  and  all 
actions,  suits,  losses,  costs,  damages,  and  cxpences,  claims  and  demands  wliatsoever  to  be  ia- 
carred,  sustained,  or  paid  by  the  ^said  {mortgagee),  his  executors,  administrators,  or  assigns,  for 
or  by  reason,  or  on  account  of  the  non-payment  of  the  said  rent,  or  non-perl^nnance  of  the  said 
covenants  and  agreements,  or  any  of  them  respectively. 

97.    For  quiet  Enjoyment  after  Drfamtt. 

And  also  that  it  shall  and  may  be  lawful  to  and  for  the  said  {mortgagee)^  his  heirs,  [«j«n- 
tors,  administrators^  and  assigns,  from  time  to  time  and  at  all  times,  after  default  sliaJl  be  aude 
in  payment  of  the  said  sum  of  500^  and  interest,  contrary  to  the  true  uitcnt  and  meaaiag  of 
tliese  presents,  and  of  the  proviso  or  agreement  for  redemption  hereinbefore  contained  [sni 
ihene^orth  dunng  the  residue  of  the  said  term  of  500  years  hereby  granted  and  denused],  peaceably 
and  quietly  to  enteV  into  and  upon,  have,  bold,  use,  occupy,  possess,  and  enjoy  the  said  mes- 
suages or  tenements  lands  and  hes-editamcnts,  hereby  released,  [demised,'\  6t  otherwise  assored 
•r  intended  so  to  be,  with  their  and  every  of  their  rights,  members,  and  appurtenances,  and  to 
receive  and  take  the  rents,  issues,  and  profits  thereof,  and  of  every  part  and  parcel  of  the  same, 
without  any  let,  suit,  trouble,  eviction,  ejection,  expulsion,  interruption,  or  denial  whatsoever, 
of,  from,  or  by  him  the  said  {mortgagor),  his  heirs,  executors,  administrators,  or  assigns,  or  aoy 
other  person  or  persons  whomsoever  (save  and  except  as  hereinafter  is  excepted). 

98.    Free  from  Incumbrances, 

And  that  free  and  clear,  anci  freely,  clearly,  and  absolutely  acquitted,  exonerated,  released, 
and  discharged,  or  otherwise  by  him  tlie  said(mor<gqgor),  his  heirs,  executors,  or  administia* 
tors,  atliis  and  their  own  costs  and  charges  in  all  things,  well  and  sufiicieuUy  protected,  de- 
fended, saved  harmless  and  kept  indemnified,  of,  Mm,  and  against  all  and  all  manner  of  former 
and  other  gifts,  grants,  feoflments,  leases,  mortgages,  bargains,  sales,  jointures,  dowers,  right 
and  title  of  dower,  uses,  trusts,-  wills,  entails,  annuities,  legacies,  rent-charges,  rents  seek, 
rent  services,  and  all  arrears  of  rent,  and  also  of,  from^  and  against  all  and  all  manner  of 
fines,  issues,  amerciaments,  statutes,  recoirnisances,  judgments,  executions,  extents,  suits,  de- 
in-ees,  debts  of  record,  debts  to  the  king*8  majesty,  or  any  of  his  predecessors,  sequestrations, 
estates,  titles,  troubles,  liens,  charge,  and  incumbrances  whatsoever. 

99.    Exceptions, 

(The  land-tax  charged  or  chargeable  upon,  or  which  shall  henceforth  become  payable  for  or 
in  respect  of  the  said  hereditaments  hereby  released  [demisod]  or  otherwise,  or  mtended  so  to 
be,  and  the  leases  under  which  the  said  premises  are  held  by  the  present  tenants  or  occupiers 
thereof,  at  rack  or  improved  rents,  and  also  a  certain  term  of  JOO  years  now  vested  m  A.  B. 
of,  &c.  aud  assigned  to  C.  D.  of,  &c.  in  trust  for  the  said  {mortgagee),  his  heirs,  [exccntors, 
administrators]  and  assigns,  by  indenture  bearing  even  date  witli  these  presents,  aud  made,  &c, 
always  excepted  and  forcprized.) 

100*    For  further  Assurance* 

And  mobeover  that  be  the  said  {mortgagor)  a  id  his  heirs  [or  his  hdrs,  executortf  and  odsiisis- 
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tnitnl  and  ill  and  every  other  penon  and  persons  wfaosoeTery  lawfully  or  eqiUtably  and  right- 
fully clalminff,  or  to  claim,  any  estate,  right,  title,  trust,  charge,  or  interest  at  law  or  in  eanity, 
or  otherwise  howsoever,  of,  in,  to,  out  ol,  or  upon  the  said  lAessnages  or  tenements  and  here- 
ditaments hereby  released  {dendaed]^  or  otherwise  assured  or  intended  so  to  be,  or  ^ny  part- 
thereof,  shall  and  will  from  time  to  time,  and  at  all  times  kereafier  during  the  eontiwuince  qftke 
taid  sum  qf  500L  <m  this  security,  £or,  during  ike  continuance  of  the  8€ud  term  qf  500  years,  and  the 
said  sum  </  500(.  on  this  security'}  upon  every  reasonable  request  of  the  said  (mortgagee^  his 
heirSf  executors,  administrators,  or  assigns,  but  at  the  costs  and  charges  in  all  things  of  the  said 
(msr^4^ror),  his  heirs,  executors,  and  administrators,  make,  do,  acknowledge,  levy,  suffer, exe- 
cute, and  perfect,  or  cause  or  procore  to  be  made,  done,  acknowledged,  levied,  snffered,  exe- 
cated,  ana  perfected,  all  and  every  such  further  and  other  lawfnl  and  reasonable  acts,  deeds, 
devices,  conveyances,  and  assurances  in  the  law  whatsoever,  either  b^  fine  or  fines,  with  or 
without  proclamation,  common  recovery  or  recoveries,  deed  or  deeds,  mroIlM  or  not  inroUed, 
release,  confirmation,  or  other  assurance  whatsoever,  for  the  further,  better^  more  perfectly^ 
lawfully  and  absolutely,  or  satisfactorily  granting,  releasing  [demisinglf  confirming,  or  other  > 
wise  assuring  the  said  messuages  or  tenements  and  hereditaments,  hereby  released  [demisedi 
or  otherwise  assured  or  intended  so  to  be,  and  every  part  and  parcel  of  the  same,  with  the  ap- 
purtenances, unto  [and  to  the  use  ofl  the  said  (mortgagee)^  his  Adrs,  [exeoi^ors,  admini8tratofs,\ 
and  assigns,  [^fer  ail  the  residue  qf  the  time  qf  the  said  term  of  500  years,  which  shall  be  therein^ 
then  to  come  and  unexpired]  according  to  the  true  intent  and  meaning  of  these  presents,  as  by 
the  said  (moiigagee),  his  £nrs,  executors,  administrators,  and  assigns,  or  his  or  their  counsel  in 
the  law  snail,  be  reasonably  devised  or  advised  and  required^  and  tendered  to  be  made,  done, 
and  execnted.  \ 

101.  Covenant  for  fitrtker  Assurance  in  a  Mortgage  hy  DendsSf  with  Agreement  to  convey  the  Tea 

to  the  Mortgagee  after  DtfauU* 

[Antea^  p,  9,  qf  this  edition,  it.  (i).] 

Aiii>  MORVOYBR  that  he  the  said  (mortgagor)  and  bis  heirs,  and  all  and  every  other  person 
and  persons  claiming,  or  to  claim,  any  estate,  right,  title,  trust,  charge,  or  interest,  of,  in,  to, 
out  of,  or  upon  the  said  hereditaments,  hereby  demised  or  intended  so  to  be,  or  any  part  thereof, 
by,  from,  urongh,  under,  or  in  trust  for  him,  them,  or  any  or  either  of  them,  shall  and  will  from 
tune  to  tune,  and  at  all  times  hereafter,  npon  every  reasonable  request  of  the  said  (mortgagee^ 
his  executors,  administrators,  and  assigns,  bat  at  the  costs  and  charges  of  Uie  said  {mortgager)^ 
his  heirs,  executors,  or  administrators,  make,  do,  acknowledge,  levy,  suffer,  execute,  and  per- 
fect, or  cause  or  procure  to  be  made,  done,  acknowledged,  levied,  suffered,  executed,  and  per- 
fected, all  and  every  such  fnrther  and  other  lawfnl  and  reasonable  acts,  deeds,  devices,  eonvey- 
ances,  and  assurances  in  the  law  whatsoever,  not  only  for  the  furtlier,  better,  more  perfectly 
and  absolutely,  or  satisfactoriW  granting,  demising,  and  assuring  the  said  messuages,  tone- 
meats,  and  hereditaments,  and  every  part  and  parcel  thereof,  unto  the  said  ('mortgagee),  his 
executors,  administrators,  and  assigns,  for  and  during  all  the  residue  and  remainder  whidi  shall 
be  then  to  come  and  unexpired,  of  and  in  the  said  term  of  50U  years  hereby  granted  thereof,  hot 
also  from  and  after  default  shsill  be  made  in  payment  of  the  said  sum  of  5002.  and  the  intetesC 
thereof,  at  the  time  and  in  manner  hereinbefore  appointed  for  payment  of  the  same,  for  grant- 
ing, releasing,  conveying,  and  assuring  the  fee-simple,  reversion,  and  inheritance  of  the  said 
hereditaments,  with  Uieir  and  every  or  their  rights,  members,  and  appurtenances,  unto,  and  to 
the  ase  of,  or  in  trust  for  the  said  (mortgagee),  his  heirs  and  assigns,  or  as  he  or  they  shall  direct 
or  appoint,  in  such  manner  and  form  as  the  said  (mortgagee),  his  heirs  or  assigns,  or  his  or  tlieir 
counsel  in  the  law  shall  reasonably  devise  or  advise  and  require,  and  tender  to  be  made,  donOf 
and  executed* 

102.    Covenant  for  further  Assurance  in  Mortgage  qf  Leasehold  Property,  which  contained 

Powers  for  Side. 

And  morbovbr  that  he  the  said  (mortgagor),  his  executors  and  administrators,  and  all  and 
every  other  person  or  persons  whomsoever,  lawfully  or  equitably,  and  rightfully  claiming,  or  to 
claim,  any  estate,  right,  title,  trust,  charge,  or  interest,  at  law  or  in  equity,  of,  in,  to,ootof. 
Of  upon  tbe|6aid  messuage  or  tenement  and  premises,  hereby  assigned  and  demised,  or  otherwise 
assured  or  intended  so  to  be,  or  any  part  thereof,  shall  and  will  from  time  to  time,  and  at  ail 
times  hereafter  daring  the  continuance  of  the  said  sum  of  ?ool.  on  this  security,  upon  every 
reasonable  request  of  the  said  (mortgagee),  but  at  the  costs  and  charges  in  all  tilings  of  the  said 
(mortgagor),  his  executors  and  administrators,  make,  do,  acknowledge,  levy,  snner,  executp, 
and  perfect,  or  cause  or  procure  to  be  made,  done,  acknowledged,  levied,  suffered,  executed, 
and  perfected,  all  such  further  and  other  lawful  and  reasonable  acts,  deeds,  devices,  assi^sn- 
nients,  and  otiier  assurances  in  the  law  whatsoever,  for  the  further,  better,  more  perfectly^ 
lawfully  and  satisfactorily  assigning,  confirming,  or  otherwise  assuring  th^  said  messnaces  or 
tenements,  and  premises  hereby  demised  and  assigned,  or  otherwise  assured  or  intended  so  to 
be,  and  every  part  and  parcel  of  the  same,  with  their  and  every  of  their  rights,  members,and 
appurtenances,  unto  the  S9id  (mortgagee),  his  executors,  administrators,^  and  assigns,  thenceforth 
for  and  during  all  the  residue  and  renmindcr  of  the  said  term  of  ninety-six  years  wanting  six 
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day*  as  af»resai^,  whieh  sball  be  therein  then  to  come  and  unexpired,  npon  the  trusts  never* 
thelessy  uul  to  and  for  ^e  several  ends,  intents,  and  pnr|>ose8,  and  with,  under,  and  subject  to 
the  several  powers,  provisoes,  declarations,  and  agreements  iierejnbefore  and  hereafter  con- 
tained, or  with,  under,  and  snl}ject  to  such  and  so  many  of  them  as  shall  be  then  subsistui|, 
according  to  the  true  intent  and  meaning  tif  these  presents,  as  by  <  the  said  (mortgagee)^  his 
executors,  administrators,  and  assigns,  or  his  or  their  counsel  in  the  lavr  shall  be  reasonably 
devisied  or  advised  and  required,  and  tendered  to  be  made,  done,  and  executed. 

109.    C4i9eiumt  to  huttri  against  Fbre^ 

'  Aud  forthbr  that  he  the  said  (morigagor)^  his  heirs,  execntorS|  or  admhustrators,  sball 
nnd  will,  during  the  continuance  of  the  said  sum  of  8001.  on  this  security,  at  his  own  costs  and 
charees,  insure  apd  keep  insured,  from  loss  or  damage  by  fire,  the  said  messuage  or  tenement 
erections  and  bmidings,  hereby  released^  [demittdl,  or  otherwise  assured  or  intended  sp  to  be, 
in  the  joint  names  of  them  the  said'(moWgiG^gor)  and  (mortgagee),  in  no  less  a  sum  than  8001.  in 
the  West  of  England  Fire  Insurance  Office,  or  in  some  otiier  good  and  reputable  office  for  in- 
suring buildings  against  loss  or  damage  by  fire,  and  that  all  and  every  the  policy  and  policies  of 
Insurance  of  the  said  messuage  or  tenement  erections  and  buildings,  shall  stand  and  be  a 
security  or  securities  for  payment  of  the  said  sum  of  800L  hereby  lent  and  advanced,  and  the 
interest  thereof,  jointly  with  these  presents ;  and  in  case  of  any  loss  or  damage  by  fire  happen* 
ing  to  the  said  messuage  or  tenement  erections  and  buildings,  that  then  the  money  or  monies 
due  or  recoverable  upon  the  said  policy  or  policies  of  insurance  shall  be  received  l^,  or  inne- 
diately  upon  the  recovery  thereof,  be  paid  to  the  said  (mor^^q^ee^,  his  executors,  administra- 
•  tors,  and  assigns,  and  be  by  him  or  them,  so  far  as  tiie  same  will  extend,  folly  and  faithfully 
applied,  laid  out,  and  expended,  ia  rebuilding,  repairing,  and  reinstating  die  said  messiia^  of 
tenement  erections  and  buildingp ;  and  the  messuages  or  tenements  erections  and  buildings, 
when  so  rebuilt,  repaired,  and  reinstated,  shall  stand  and  be  a  security  for,  and  be  charaed  ana 
chargeable  with,  the  re-payment  of  the  said  principal  sum  of  8002.  and  interest  to  the  said  (swrt- 
gFUffss),  his  executors,  administrators,  and  assigns,  in  manner  hereinbefore  mentioned,  -aeeord- 
ing  to  the  true  intent  and  meaning  of  these  presents. 

104.    Mortgagor  to  er^  till  DrfanU. 

Protidcd  lastly,  and  it  is  hereby  declared  and  agreed,  by  and  between  the  said  parties 
to  these  presents,  and  the  said  {mortgagee)  doth  hereby  consent  and  agree,  that  in  the  mean 
time,  and  until  default  shall  happen  to  be  made  in  payment  of  the  said  sum  of  5002.  and  tlie 
interest  thereof,  contrary  to  the  true  intent  and  meaning  of  these  presents,  and  of  the  proviso 
oraffreemept  for  redemption  hereinbefore  contained,  it  shall  and  may  be  lawful  to  and  for  the 
89AdXmortgagor\  his  heirs  and  assigns,  to  hold,  occupy  and  enjoy,  and  receive  and  take  the  rents, 
issues,  and  profits  of  the  said  messuages  or  tenements,  and  hereditaments  hereby  releasedy  [de- 
miiedlf  ^  otherwise  assured  or  intended  so  to  be,  with  their  and  every  of  their  rights,  memben, 
and  appurtenances,  without  any  let,  suit,  trouble,  hindrance,  interruption,  or  denial  whatsoever, 
of,  from,  or  by  the  said  (mortgagee),  his  heirs,  \exeeutors,  administrators,']  and  assigns,  or  from  or 
by  any  other  person  or  persons  whosoever,  lawftiUy  or  equitably  claiming,  or  to  claim  by,  from, 
throu|(h,  under,  or  in  trust  for  him,  them,  or  any  or  either  of  them,  any  thmg  hereinbeibre 
coDtamed  to  the  contrary  thereof  in  anywise  notwithstanding.    In  witmbss,  &c. 

105.    Cooentmi  that  Money  leni  skaU  remtdnon  Mortgage  for  a  gwen  Time.* 

And  it  is  hbrbbt  covenanted,  declared,  and  agreed,  by  and  between  the  said  parties  to 
these  present^,  that  the  said  principal  sum  of  bOot  shall  and  lawfully  may  be  and  remain  a 
mortgage  debt  on  the  security  of  the  said  hereditaments  hereby  granted  and  demised,  or  other- 
wise assured  or  intended  so  to  be,  for  the  term  of  tiiree  years,  and  that  neither  tlie  said  (sMrf- 
g^^^)^  bis  executors,  administrators,  or  assigns,  or  any  or  either  of  them,  shall  or  will  institute 
any  suit  or  proceeding  to  foreclose  tiie  said  mortgage,  or  commence  any  action,  suit,  or  otiicr 
process  for  obtaining  possession  of  the  said  hereditaments,  either  by  virtue  of  these  presents, 
or  by  virtue  of  the  said  recited  bond,  bearfaiK  even  date  herewith,  during  the  period  of  tiires 
years,  commencing  from  the  day  of  the  date  of  these  presents,  unless  default  shall  be  made  in 
payment  of  the  interest  of  the  said  sum  of  5001.  after  the  rate  aforesaid,  on  tiie  auarterty  dxfs 
of  payment,  hereinbefore  appointed  for  payment  of  the  same,  or  within  one  calendar  month 
next  after  any  or  either  of  tiie  said  quarterly  days  respectively,  In  which  case  it  shall,  and  may 
be  lavrful  to  and  for  the  said  (mortgagee),  his  executors,  administrators,  and  assicns,  to  jproceed 
for  tiie  recoveij  of  the  sum  of  500^,  or  to  foreclose  the  equity  of  redemption  oi^the  said  {mrt* 
gagar),  his  heirs  and  assiguji,  and  in  ail  respects  to  prosecute  his  remedies  as  mortgagee,  in  Ui^e 
manner  as  if  this  present  covenant  had  not  been  contained  in  these  presents :  Mor  snail  tbe 
aaid  (Mor<;gqg«r),  his  heirs,  executors,  admlnisthitors,  or  assigns,  institute  any  suit  or  proceed- 

*  See  antea,  p.  16,  of  this  edition,  a.  (M).  In  the  case  of  Staahspe  ▼.  Maxners,  2  Eden,  i97, 
a  covenant  of  this  kind  was  entered  into  and  held  binding.  It  was  contained  In  a  sepsiate 
instmaient  of  even  date  with  the  mortgage. 
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ing  tQ  f^Atm  1^  mtA  licmdilaoMliU  nTpraniMs  hMeby  deouscd,  or  o^ierwise  assured  or 
iBtended  lo  to  Ue,  iwUI  ^  fiitt  ond  Md  expintiflD  of  tbe  said  torn  of  ttivee  yours,  ctaimeoc* 

106.    PrmriM  fM  Jforfyv^fe  dUtt  ii«#  cdS  tn  Afoney  ttiufer  jSTix  Afo)i<A5  Not  tc^. 

pgoviDEo  ALWAYS,  and  U  IS  hereby  declared  fusd  agreed^  by  and  between  tjio  aaid  |wtks 
tp  ^e»e  presei^ts,  that  the  said  {mortgogigtif  bis  eificntors,  adogoaUtratofs,  and  aosiau,  shall 
QQt,  nor  wiU  caU  in  or  com(»el  payment  of  tlie  said  principal  mm  of  40001.  intended  to  be  hereby 
l^caredy  without  giving  to  the  said  (nutrtftig^r),  his  heirs,  esecutors,  or  adndntstralors,  sijc 
ealcindar  months  notice  In  writingy  de^ianding  payment  of  the  same  principal  asooey,  or  leafing 
^e  said  notice  at  the  last  or  most  usual  place  of  abode  of  the  said  lm9rtg^M'\  has  heirs,  eab^ 
€9tor^  or  (idmuustratersi  or  with  his  aoUdtor^or  solicitors  for  tlie  tine  being« 

%(fr.    AfTHmtM  to  oMe  Iwtered  on  pmetuai  P«yta€a<. 

Provided  always,  and  the  said  (nunigngee)  for  himself,  his  heirs,  esecntors,  and  adndnis* 
tratorSy  doth  hereby  covenant,  declare,  and  agree,  to  and  with  the  said  (jnortgagor),  his  heirs, 
execators,  admuustrators,  and  assicns,  that  if  the  said  (moft^^gor),  his  heirs,  executors,  admi- 
nistrators, or  assijpis,  do  ^d  shal^  during  the  continuance  of  the  said  sum  of  7002.,  or  any 
part  thereof  on  this  security,  well  and  trul^  pay  or  cause  to  be  paid  rnito  tbejiatd  imartgagee\ 
his  executors,  administrators,  and  assigns,  interest  for  the  said  sum  of  7001^  after  the  rale  of 
41.  IGs.  for  every  lOOl.  by  the  year,  by  equsJ  half-yearly  payments,  on  the  said  tlst  day  of  June 
and  Slst  dav  of  December  in  each  year,  or  within  one  calendar  month  next  after  each  or  either 
of  the  said  days  respectively,  then  and  in  such  case,  but  not  otherwise,  he  the  said  {mortgagie% 
hb  executors,  administrators,  and  assigns,  shall  and  will  accept  and  take  the  same  in  lieu  of  and 
full  satisfaction  for  interest  on  the  said  sum  of  7001.,  after  the  rate  of  51*  per  centum  fer  aMnun 
in  manner  hereinbefore  covenanted  and  agreed  to  be  jjaid  for  the  same ;  and  shall  and  will  from 
time  to  time  sign  and  give  proper  and  iiAcient  acquittances  and  discharges  for  the  same  Into* 
test  at  jrl.  Mr  uMt.  accordingly,  any  thuig  hermnbefore  [or  in  the  $aid  m  fori  redted  himd^  or  ike 
emd^Hen  wereuader  wnUen}  contained  to  the  contrary  thereof  in  anywise  notwithstanding^' 

aiOa.  Cfimm  &y  Pwckuer  rfEpdtf  ^BcdsmpHsn  to  pay  ofTMortgafif  mi  miemmfy  TetuSte. 

Anntfae  said  (]wrcAa««r)lbr  himself,  his  heirs,  executors,  and  administrators,  dothherebv 
eovenant,  grant,  declare,  and  agree,  to  and  with  the  said  (marigagor)^  his  l^eirs,  executors,  and'' 
admlnliUatTi,  that  he  the  said  {purchaser),  his  lieirs,  executors,  'or  admipi^ra1|oi«,  some  or 
one  of  them,  ehall  and  wiU  well  and  truly  pay  or  cause  to  be  paid  unto  the  sfiid  (mortgagee)^  his 
exeentors,  administrators,  and  assigns,  the  said  principal  sum  of  8002.  so  due  and  owing  to  him 
•n  his  said  recited  securities  as  aforesaid,  together  w^fa  interest  for  the  same  sum,  wer  th^ 
rate  of  j^  for  every  lOOf.  by  the  year,  on  the  days  and  times,  and  in  manner  in  and  by  tho 
aaid  faereinbelbre  in  part  recited  indenture  of  mortgage  appointed  for  payment  thereof,  ana 
also  shall  and  will  from  time  to  time,  and  at  all  times  hereafter,  well  and  effectually  save,  de- 
UoAf  keep  harmless,  and  indemnified,  the  said  (mortgagor),  his  heirs,  executors,  and  adminis- 
tnton,  and  his  and  thefar  goods  and  chattels,  lands  and  tenements,  of,  from,  and  agaJnst  the 
payment  of  the  same  principal  money  and  interest  respectively,  and  alt  actions,  suits,  proceedc 
mgs,  costs,  charges,  andexpences,  which  shall  or  may  be  prosecuted  or  institnted,  or  be  incor- 
ted  or  occasioned  by,  or  bv  reason  of  any  defhnlt  or  delay  in  payment  of  the  said  sum  of  8001* 
and  interest,  or  eit»er  of  them,  or  any  part  thereof  respecftively,  or  by  reason  or  on  account  of 
any  other  act,  deed,  matter,  or  thins  whatsoever,  or  or  concerning  ^e  non-payment  of  the 
said  sum  of  8001.  and  interest  respectively  by  the  said  (|ncrdba«er),  his  heirs,  executors,  admi- 
nutrators,  or  assigns,  or  any  or  either  of  ttiem. 

i09.  DeOar^Hom  thai Motuif  due  omMtortguge  9ktMbepm4  md  rf the Pmrtkuser^i  peremd Eetule. 

lAnteuy  p.  887,  of  Ait  tdUUniy  n.  (P).] 

'  PftoviDBD  ALWAYS,  and  the  said  (/wr4;Aaser)  doth  hereby  expressly  declare  and  direct,  that 
as  between  the  heirs  and  assigns  of  him  the  said  (pntwUser),  and  his  exeentors  or  admuitstra^ 
tors,  tbe  said  sum  of  8001.  so  charged  or  secnred  upon  the  lands  and  h^edtitaments  herein* 
before  described,  and  hereby  released,  or  otherwise  assnred  or  intended  so  to  be  as  aforesaid, 
stoU  be  considered  as  the  proper  debt  of  him  the  said  (  parcfttfser),  and  be  charged  and  charge^ 
able  upon,  and  paid  off  and  satisfied  ont  of  his  personal  estate,  property,  and  effects  accord- 
ingly, or  so  far  as  the  same  will  extend ;  and  that  neither  the  said  lands  and  hereditaments  so 
diarged  with  the  payment  thereof  in  manner  hereuibefore  recited,  or  any  of  them,  nor  am 
heirs  or  assigns  of  the  said  {fiurciuieer\  shall  be,  of  be  deemed  snbjeet  or  liable  to  tbe  payment 
wereof,  or  of  any  part  thereof  or  of  any  arrears  of  interest  due  for  the  same,  except  only  so 
^asthe  personal  estate  and  effecU  of  him  the  said  (ptcrdUner),  shaU  fiUlshoit  and  behisnffi- 
cient  to  pay  or  satisfy  the  same. 

tlO«    DMloralam  ihei  ouUtimding  Terme  steS  be  kdd  in  Trutt  fer  the  Mortgagee,  md  then  to 

atten4  the  IfAeriiunee. 
A vo  IT  18  asRBBY  decUued  and  agreed^  by  and  between  the  said  (mrtgagor)  and  {mmigagee\ 
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tint  all  and  every  term  and  tenna  of  years  now  subsisting,  which  in  anywise  affect  the  sane 
several  messuages  or  tenements  and  hereditaments  hereby  released  or  otherwise  assured  orui- 
tended  so  to  he,  or  any  part  or  parcel  thereof  respectively,  shall  from  henceforth  be  and  n* 
main ;  and  the  person  or  persons  possessed  thereof,  or  interested  tiierein  respectively,  his,  her, 
or  their  respective  executors  or  administrators,  shall  from  henceforth  stand  and  be  possesKd 
thereof  and  interested  therein  respectiveljr,  and  of  the  hereditaments  and  premises  therein  re- 
spectively comprised,  in  trust  for  the  said  {mortgagee),  his  heirs,  executors,  administraton,. 
and  assigns,  for  further  better  and  more  effectual  ly  securins  unto  him  and  them  the  payment 
of  the  said  sum  of  fbOOl,  and  the  interest  for  the  same,  until  the  same  shall  be  paid,  according 
to  the  purport,  true  intent,  and  meaning  of  these  presents,  and  the  proviso  or  agreement  for  re- 
demption hereinbefore  contained ;  and  ffbm  aiid  after  payment  uiereof,  in  trust  for  the  said 
{mortgagor^)  his  heirs  and  assigns,  and  to  be  disposed  of  as  he  or  they  shall  direct  and  ap- 
point ;  and  in  the  mean  time  to  attend,  wait  upon,  and  go  along  with  the  freehold,  reversion,  and 

inheritance  of  the  same  hereditaments  and  premises,  to  the  end  to  protect  and  defend  the 

from  all  mesne  charges  and  incumbrances,  if  any  such  there  are  or  may  be. 


No.  II.  §  1. 
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Lease  for  a  Kean. 

This  Imdbkturb,  made,  &c.«— bbtween  {mortgagor)  of  the  one  part,  and  (mertgagei)^fbe 
other  part,  witnbssbth,  that  for  and  in  consideration  [nominal  coneiderationf  iVb.  I.pl^  61];  Ha 
the  said  (mortgagor)  hath  bargained  and  sold,  and  by  tiiese  presents,  Doth  bargain  aim  sell 
vnto  the  said  {mortgagee)f  his  executors,  administrators,  and  assigns,  all  that  Ipareels  at  in  the 
rekaeef  inchuling  houses  and  reversionl.     To  have  and  to  hold  the  said  messuage  or  tens* 
nent,  lands,  tithes,  hereditaments,  and  all  and  singular  other  the  premises  hereby  bargained  and     | 
sold,  or  otherwise  assured  c*r  intended  so  to  be,  and  every  part  and  parcel  of  tihe  same,  with  Ihs 
appurtenances,  unto  the  said  {mortgagee),  his  executors,  administrators,  and  assicns,  from  the  day 
next  before  the  day  of  the  date  of  these  presents,  for  and  during  and  onto  tbe  full  end  and  tern     f 
of  one  whole  vear  thence  next  ensuing,  and  fully  to  be  complete  and  endedj  tibumbg  avb  A 
PAViNO  therefore,  unto  the  said  (mortgagor),  his  heirs  and  assigns,  the  rent  of  one  pepper  osn  * 
mi  the  last  day  of  the  said  term,  if  the  same  shall  be  lawfully  demanded;  to  thb  ibtsmt 
and  purpose,  that  by  virtue  of  these  presents  and  by  force  of  the  statute  made  for  transfernaff 
mits  into  possession,  the  said  (mortgagee)  may  be  In  tlie  actual  possession  of  the  hereby  banaiaad 
and  sold  premises,  and  be  thereby  enabled  to  accept  and  take  a  good  and  suflScient  gnptand 
release  or  the  reversion  and  inheritance  thereof  to  him  and  his  heirs,  according  to  the  purport, 
true  intent  and  meanine  of  a  certain  indenture  of  release  by  way  of  mortgage  alrendy  prepared, 
and  Intended  to 'bear  date  the  day  next  after  the  day  of  the  date  of  these  presentsi,  andsade 
or  expressed  to  be  made  between  the  same  persons  as  are  parties  hereto  [or,  between  the  Said 
{mortgagor)  of  the  one  part,  &c.  as  in  the  release].    In  witness,  &c. 

Release, 

This  Indenture,  made,  &c.-«bbtween  (mortgagor)  of  the  one  part,  and  (mortgagee]  of  tbs 
other  part  {RseUe  thai  mortgagor  is  sased  in  fee,  and  that  he  has  occasion  to  borrow.  No.  7.  pU  1*  ^1 
Now  THIS  INDENTURE  WITNESSETH,  that  in  pursuauco  of  the  said  agreement,  and  for  and  ia 
[add  consideration,  No,  /.  pi,  62.] ;  He  the  said  (mortgagor)  hath  granted,  bargained,  sold,  aliened, 
released,  and  confirmed,  and  by  these  presents,  Both  grant,  bargain,  sell,  alien,  release,  sod 
confirm  unto  the  said  (mortgagee)  in  bis  actual  possession,  ike,  \reeite  leasee  No,  L  pi,  68.]^  and  \» 
his  heirs,  all  that  [describe  parcels — Add  general  words.  No,  I,  pi,  70.  reversion,  ib,  pL  72,  ei^'» 
s^.  pi.  73,  MO  deeds.*]  To  have  and  to  hold  the  said  messuage  or  tenement,  lands,  tiUicSf 
hereditaments,  and  all  and  singular  other  the  premises  hereby  releasedJ^r  otherwise  assured  or 
intended  so  to  be,  and  every  part  and  parcel  of  tbe  same,  with  thejr  and  every  of  their  rights 
members,  and  appurtenances,  unto  the  said  (mortgagee)  and  his  heirs,  to  the  use  of  the  sakl 
(mortgagee),  his  heirs  and  assigns  for  ever ;  subject  nevertheless  to  the  proviso  or  agreemot 
for  redemption  hereinafter  contained  t  that  is  to  say,  [Add  proviso^  No,  /.  pi.  77.  C^fB^enastifsf 
payment  (ff  money,  ib,  pi,  87.  That  mortgagor  has  good  right  to  release^  ib,  pi,  99.  Thai  mortgsgff 
shall  enjoy  tfier  default,  ib.  pi.  97,  Free  from  incumbrances,  ib.  pi.  98.  For  further  assurtft&t 
ib,  pi,  100.    And  proviso  that  mortgagor  shall  enjoy  till  drfauk,  ib.  pi.  104.]    In  witness,  &c 

*  As  a  mortgage  without  actual  delivery  of  the  deeds  is  subject  to  great  risk,  the  grant  of 
deeds  is  seldom  inserted. 


i 
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No.  II.  §  2. 

MORTOAGB  IN    FSB 

Btf  JppaiatmeMi  and  Rektue* 


m 

Tttii  Indsntorb,  made,  &c.— >bbtwebn  (moriffogoryfif  the  one  {wrt,  and  (mortgagie)  of  the 
other  part.    [Recite  deed  conferring  fernery  No^  I,  dL  20,  and  mortgagwr'e  oeemsiom  U  bomw,  i6. 
pL  4J)    Now  THIS  iRDBiiTURE  wiTNBSf  BTH,4hat  Uk^Minaanfi^^f  the  said  agreement,  and  for 
and  in  consideration  [add  money  eentideratunL,  No.  h  pL  6S] ;  hb  the  said  {mortgagor)  by  virtue 
and  in  iHirsuance,  and  in  exercise  and  execntion  of  the  power  or  antfaority,  powers  or  aathort* 
ties,  given,  limited,  and  reserved  to  him  in  and  by  the  said  hereinbefore  in  part  recited  inden- 
tare  of  release,  and  also  by  virtue  and  in  pursuance,  and  in  exercise  and  execution  of  alt  and 
every  other  power  and  powers,  authority  and  authorities  to   him  given,   limited,   and  r** 
served,  or  in  him  vested,  or  in  an3rwise  enabling  him  the  said  {mortgugar)  in  this  behalf, 
DoTR,  by  this  his  present  deed   or  instrument  in  writing,  signed,  sealed,  and  delivered  by 
him,  fan  the  presence  of  and  attested  by  the  two  credible  persons  whose  names  are  Intended  to 
be  hereupon  indorsed,  as  witnesses  attesting  the  execution  of  these  presents  by  the  said  {mort* 
gogor)  dirbct,  limit,  and  appoint,  that  all  trosb  pieces  or  parcels  of  land  and  heredita-i 
ments  hereinafter  more  particularly  described,  and  also  released  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same,  with  their  and  every. of  their  rights,  members,  and  appurte- 
nances, shall  go,  remain,  continue,  and  be ;  and  that  the  said  hereinbefore  in  part  recited  in- 
dentures of  lease  and  release,  and  all  other  conveyances  and  assurances  thereof,  shall  hence* 
forth  operate,  be^  and  enure  as  to  the  same  hereditaments,  to  thb  use  of  the  said  {mortgagee)^ 
his  heirs  and  assigns  for  ever,  subject,  nerertheless,  to  the  proviso  or  agreement  for  redemption 
hereinafter  contained.  And  this  imdrnturb  further  witnbssbth,  that  for  the  considerations 
hereinbefore  expressed,  he  the  said  {mortgagor)  hath  granted,  bargained,  sold,  aliened,  released, 
and  confirmed,  and  by  these  presents  Doth  grant,  bargain,  sell,  alien,  release,  and    con- 
firm unto  the  said  {mortgagee)  (in  his  actual  possession,  &e,)  [recite  leaee.  No,  i.  pL  63],  and  to 
his  heirs,  all  those  [describe parceli-^Add  general  wordsy  No,  L  pi*  70 ;  rcrcranms,  ib,  pi,  72  ; 
cfloltf,  t^.   fl,  73.]    To  HATE  AND  TO  HOLD  the  sald  pieces  or  parcels  o(  land,  heredita- 
ments, and  all  and  singular  other  the  premises  hereby  released,  or  otherwise  assured  or  in- 
tended so  to  be,  and  every  part  and  parcel  of  the  same,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  the  said  {mortgagee)^  and  his  heirs,  to  the  use  of  the  said 
{wiortgagee)f  his  heirs  and  assigns  for  ever ;   but  subject  nevertheless  to  the  proviso  or  agree- 
ment for  redemption  hereioatter  contained,  that  is  to  say,  [Add  previaoy  No,  L  pL  77.    Coo#- 
nmU/or  payment  qf  money y  ib,  pL  87.     That  power  is  ouheittingy  it,  pL  91 .    That  mortgagor  Aos  good 
right  to  appoint  and  rileaee,  ib,  pU  94,    That  mortgagee  ohall  ei^oy  qfter  defanlty  ib,  pL  97.    fV«f 
fim  incnmbrancesy  ib,  pL  98.  For  further  aBtumee$y  ib,  pL  100.  Prooioo  that  mortgagor  ehatt  e^foy 
tut  drfaalt,  ib.  pL  104.]    Im  witn  ess,  &c. 


No.  III.  §  1. 

Mortoaob  uy  Demise. 


This  Indenture,  made,  &c.— between  {mortgagor')  of  the  one  part,  and  {mortgagee) o£  the 
other  part.  [Recite  thai  mortgagor  is  seised  in  /er.  No,  1:  pi,  l,  and  that  he  has  occasion  to  borrow^ 
No,  I,  pi,  4.]  Now  THIS  indenture  WITNESSETH,  that  in  pursuance  of  the  said  agreement, 
and  for  and  in  [add  eonsideraiiony  No,  T,  pL  62] ;  he  the  said  {mortgagor)  hatli  granted,  rargained, 
sold,  and  demised,  and  by  these  presents  Doth  grant,  bargain,  seU,  and  demise,  unto  the  said 
(fMrigagee)y  his  executors,  administrators,  and  assigns,  all  that  [add  parcels-general  ODordSy 
No.  /.  pi,  70 ;  reversiony  ib.  pi,  72 ;  neither  estate  nor  deeds."]  To  have  and  to  hold  the  said 
messuaee  or  tenement,  lands,  hereditaments,  and  all  and  singular  other  the  premises  hereby 
demised,  or  otherwise  assured  or  intended  so  to  be,  and  every  part  and  parcel  of  the  same, 
with  their  and  every  of  their  rights,  members,  and  appurtenances,  unto  the  said  (mart" 
gagee),  his  executors,  administrators,  and  assigns,  from  the  day  next  before  the  day  of  the 
date  of  these  presents,  for  and  during,  and  unto  the  foil  end  and  term  of  500  years  from 
thence  next  ensuing,  and  fnQv  to  be  complete  and  ended,  (subject  nevertheless  to  the  proviso 
or  agreement  for  redemption  hereinafter  contained),  yielding  and  paying  to  the  said  {mort^ 
gagor)y  his  heirs  and  assigns,  yearly  and  every  year  during  the  said  term,  the  rent  of  one 
pepper  com,  if  the  same  shall  be  lawfoUy  demanded.  [Add  provisoy  No,  J.  pi,  77.  Cove^ 
nmU  for  pojfment  €/  moneyy  ib,  pi,  87.  That  mortgagor  has  good  right  to  demisoy  ib.  pi,  93. 
That  mortgagee  shall  enjoy  qfler  drfault,  ib,  pL  ^T,  Free  from  incwmbranceSy  ib,  pL  98.  For 
fierthgr  aaomraneei,  ib.  pk  100.  Pf09i$$  that  mortgagor  shall  enjoy  tiU  drfaaUf  ib*  pU  104.]  In 
with  ess,  &e» 
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No.  III.  §  2. 

MORTOAQB 

By  JppoiiUmeHi  and  Demite,  * 


Tbis  ImdentuBB,  ise.  '^Uhe  same  a»  in  iVo.  //•  $.  S.  #o  <<  the  use/'  lAai  pmceMl  <l«t}.  To  TBf 
pSE  of  the  said  (mortgagei),  bis  execirton,  adminUtraton,  and  asaigna,  from  the  day  oat 
before  the  day  of  the  date  of  these  presents,  for  and  during  and  unto  the  full  end  and  term  of 
$00  vears  from  thence  next  ensotng  and  fully  to  be  complete  and  ended,  subject  neyerthetesi 
to  .the  proviso  or  agreement  for  redemption  hereinafter  contained.  And  this  indektuu 
FURTHER  WITNESSETH,  thj|t  for  the  Considerations  hereinbefore  expressed,  he'  the  said  (awt* 
gt^r)  hath  granted,  bargained,  sold,  and  demised,  and  by  these  presents  Doth  grant,  bargaiBi 
sell,  and  -dMoise,  onto  tlM  said  {marijgagee)^  his  executors,  administrators,  and  assigns,  all  that 
[iaaert  pareeU^GtnenU  wordSf  No»  I.  fi,  70 ;  rtterwmy  ib,  pL  7t ;  ojid  add  ike  eame  hebendem  md 
reddendam  at  in  ike  preeeding  fcrmy  2Vb.  Ill,  s.  1.— JVovuo  for  redemptimii  No,  I.  pL  77.  GtM> 
uant  for  payment  ofmonep^  ib.  pi,  87.  7%ai  power  U  validy  ib»  pi,  91.  3%af  morfgi^r  Act  ^ 
fight  to  oMohU  and  demise^  ib,  oL  94.  That  mortgagee  ehaU  et^oy  after  drfaaU^  ib,  ^  97.  Fth 
from  inennibranee$9  ib,  pi,  98.  For  farther  aM&araneee^  to.  pL  100*  ProfiiMo  ihed  marigagar  $htM  «i- 
JaptiU  d^amUfib,  pi,  104,}    In  witmbis,  dec. 


No.  IV. 

COMTBTANCB  IN  FbB, 

And  Mortgage  for  Ytart^  vhere  the  Parchaeer  tdcea  vp  Money  to  pay  for  the  Eitate, 


This  iNBEinmB  offonr  parts,  made,  &c.-*BBTt7EEN  (vendor)  of  the  first  part,  (fwrctacr) 
of  tbe  second  part,  {ntartgagee)  of  the  third  part,  and  {truatee)  of  the  fourth  part.  [ReeUe 
contract  for  parchase,  and*  that  mortgagee  has  agreed  to  advance  part  qf  money  an  eeeurUjf  ^ 
)pre!mMee  purchased^  iVo.  /.  pi.  14].  Now  this  indenture  witnessetr,  Uiat  in  pursuance  cf  the 
aaid  agri^ements,  and  for  and  in  [add  eonaideration,  No,  I,  pi,  66] ;  he  the  said  {vendor)  at  the  in- 
Btance  and  reqnrat,  and  by  the  direction  and  appointment  as  w^U  of  the  said  (pur^Moer)  as  of  Ihe 
haid  [mortgagee),  testified  by  their  respective  executions  of  these  presents,  hath  granted,  \a^ 
^ined,  sold,  aliened,  released,  and  confirmed,  and  bv  these  presents  Doth  grant,  bargsia, 
liell,  alien,  release,  and  confirm  nnto  the  said  (fnrs<e«),(in  his  actual  possession,  Sec)  [reeite  leor, 
No,  I,  pi,  68],  and  to  his  heirs,  all  that  [deecribe  parcde,"^Add  general  words,  No,  1.  pL  70 ;  ft> 
version,  ib,  pi,  72 ;  estate,  ib,  pL  73 ;  oad  deeds,]  To  have  and  to  hold  the  said  messuages  or 
tenements,  lands,  hereditaments,  and  all  and  singular  other' the  premises  hereby  released,  or 
otherwise  assured  or  intended  so  to  be,  and  erery  part  and  parcel  of  the  same,  witfi  their  and 
every  of  their  rights,  members,  and  appurtenances,  nnto  the  said  [trustee)  and  liis  heirs,  to  the 
nses,  upon  the  trusts,  and  for  the  ends  mtents  and  purposes  hereinafter  limited,  expressed,  sad 
declared,  of  and  concerning  t]ie  same,  that  is  to  say,  to  the  use  of  the  said  {mortgagee\)m 
executors,  administrators,  and  assigns,  for  .and  during  and  nnto  the  full  end  an^  term  or  500 
^ears,  to  commence  and  be  computed  from  the  day  next  before  the  dav  of  the  date  of  these  ]tre> 
sents,  without  impeachment  of  or  for  any  manner  of  waste,  other  tnan  wilful  and  destnictife 
"Waste ;  subject  nevertheless  to  the  proviso  or  agreement  for  redemption  hereinafter  contained 
'AND  from  and  after  the  expiration,  or  other  sooner  determination  of  the  said  term  of 500 
years,  and  in  the  mean  time  subject  thereto,  to  the  use  of  the  said  (purchaser),  hU  hdrs  and 
assigns,  for  ever,  ^or,  to  uses  to  bar  dower,  as  the  case  mUy  require-^Add  proviso  foe  cesser  rftem, 
No,  P.  p2. 77 — omitting  qf  course  the  latter  part  of  the  clause  vacating  every  thing  cofntmned  ta  ^ 
deed, — insert  also  special  covenants  by  the  vendor  tcith  the  purchaser  that  the  former  has  good  rigU 
to  convey;  that  the  premises  shall  remain  to  the  uses  ef or esam,  free  from  incumbranees ;  andforjMer 
assurances ;  and  by  the  purchaser  with  the  mortgagee,  for  payment  qfthe  money  ;  for  quiet  tid^ymnt 
tfler  default ;  free  from  incumbrances ;  for  further  assurances  -,  and  proviso  that  mortgagor  shall  etjsf 
'tiU  drfanlt,]    In  wiTNEfi,  &c. 


No.  V. 


Eeperercb  was  made  to  this  place,  antea,  p.  9.  «f  this  edltto,  li.(I)|  Ibr  «  coTCMnt  vUdi 

may  b«  found  in  No.  I.  of  this  Appendix,  pi.  lOl. 
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No.  yi. 

MORTOA.OBy  WlTB  POWBR  OF  8aLB«  * 

This  TMOENTURBy  &c.— [Proc«fd  «•  in  a  comnum  m^yrtgagej  domm  to  the  proviso  /or  rMf«fiij»fiOii« 
miding  that  proviso  vacating  the  deed  on  payment  </  the  money  on  the  day  ajfpoirtted»    Immediatet^ 
t^ter  which  add  the  foUowing  power e^  decUiraiumSf  and  cavenanti,']    And  it  is 
HfcRBBY  FURTHER  DECLARED  and  agreed,  by  and  between  the  said  parties.       Power  of  aak^ 
to  these  presents,  and  the  said  (mortgagor)  doth  .hereby  direct  and  appoint, 
that  in  case  default  shall  happen  to  be  made  in  payment  of  the  said  snm  of  lOOO/.  and  interest, 
at  the  time  and  place,  and  in  mannier  hereinbefore  appointed  for  payment  thereof,  contrary^  to 
the  true  intent  and  meaningiof  these  presents  and.  the  proviso  or  condition  for  redemption 
hereinbefore  contained;   it  shall  and  may  be   lawful  to  and  for  the  said  [mortgagee)  hia 
heirs^  ^exeeuioref  admimstratoni]  and  assigns,  and  he  and  they  is  and  are  hereby  required, 
authorised,  and   empowered,    of  his   and   their  own  proper   authority,  without   any  fur- 
ther consent  or  concurrence  of  the  said  {mortgagor)  bis  [heire^  executors^  adminU^atore]  or 
assigns  (and  notwithstanding  the  hebv,  [exeeutors,  ddrntmsfroforf,]  or  assigns  of  the  said  (niorf- 
^4^9r,)  may  be  under  age,  or  under  any  other  disability),  at  any  time  or  times  Aereaftef,  when 
he  or  they  in  his  or  their  discretion  shall  think  proper  (witliout  prejudice  however  to  the  right 
of  action  on  the  part  of  the  said  {mortgagor,)  his  heire,  {exeeutorSf  administratort^']  and  assigns, 
under  the  covenant  or  covenants  of  the  said  {mortgagee)  hereinafter  contained)  to  make  sale, 
and  absolutely  dispose  of  the  said  messuage  or  tenement,  and  hereditamentiy  [prrmtsM]  her^^ 
released,  or  otherwise  assured  or  intended  so  to  be,  or  any  part  of  the  same,  and  the  fee  simple  mid 
inhiritanee  thereqf,  free  from  all  incmnhrances,  [hereby  assigned   and  demised,  or  otherwise  as* 
•ured  or  intended  so  to  be,  or  of  any  part  of  the  same,  for  all  the  residue  of  the  said  term  ^  ninety* 
six  years,  wanting  six  days,  which  shaU  be  then  to  come  and  unexpired  therein^  either  altogether  In 
one  lot  or  by  parcels,  and  in  several  lots,  and  either  by  public  auction   or  by  private  contract, 
or  partly  by  public  auction  and  partly  by  private  contract,  with  liberty,  if  he  or  they  shall 
think  fit,  to  buy  in  the  said  kereditamentslpremises']  at  any  auction,  and  to 
re-sell  the  same  at  any  future  auction,  or  by  private  contract,  without  beinc       and  to  convey 
liable  to  answer  fpr  any  loss  or  diminution  in  price  ;t  And  with  fnll  power  and        ab$ol»tely, 
lawful  and  absolute  authority  for  him  the  said  {mortgagee),  his  heirs,  [executors, 
udministrators,]  and  assigns,  to  convey  [assign,  tramfer}  and  assure 'the  said  roessnage  or  te- 
nement, and  hereditaments,  [premises]  hereby  released  [demised  and  assigned]^  or  otherwise  assured 
or  intended  so  to  be,  when  so  sold  as  aforesaid,  unto  the  person  or  persons  who  shall  apee  to 
become  the  purchaser  or  purchasers  thereof,  and  to  his,  her,  or  their  heirs,  [executors,  odmcRtJfra- 
iors^  and  assigns,  or  to  such  other  person  or  persons  as  he,  she,  or  they  shall  direct  or  appoint, 
freed  and  absolutely  discharged  of  and  from  the  proviso  or  agreement  for  redemption  herein- 
before contained,  and  all  other  trusts,  powers,  provisoes,  and  agreements  herein- 
after mentioned,  expressed,  and  declared,  of  and  concerning  the  same.    And        Money  arising 
IT    IS    HEREBY  further  declared  and  agreed,   by  and   between   the   said       from  sale  fo 
Parties  to  these   presents,   tliat   from  and   immediately  after   default  shall        ^e  opplted, 
nappen   to    be  made  in   payment  of  the  said  principal  snm  of  1000/.  and 
interest,  at  the  time  and  place  and  in  manner  hereinbefore  mentioned  for  payment  of  the  same, 
and  until  such  sale  or  sales  shall  be  made  and  take  place  as  aforesaid,  he  the  said  (mortgagee)^ 
his  heirs,  executors,  administrators,  and  assigns,  shall  stand  and  be  seised  or  possessed  of  and  in* 
terest4^d  in  the  said  messuage  or  tenement  and  hereditaments  [premises']  hereby  released  [detnised 
find  assigned],  or  otlierwise  assured  or  intended  so  to  be,  and  every  part  and  parcel  of  the  same, 

*  This  mode  of  mortgaging  is^still  in  its  infancy.  The  particular  form  for  general  use  has  not 
yet  been  decided  on.  Some  gentlemen  recommend  the  omission  of  the  proviso  for  redemption  ; 
that  by  so  converting  the  instrument  into  a  deed  for  payment  of  debts,  the  strict  rules  respect- 
ini^  tl&e  equity  of  redemption  may  be  evaded.  See  3  Bar.  Elem.  349.  1st  edition.  Others  limit 
the  eatate  to  the  mortgagee  for  years,  with  remainder  to  a  trustee  in  fee,  on  trust  to  sell  in  caso 
«>f  default.  In  the  above  precedent  a  mortgage,  with  all  its  incidents,  is  preserved,  and  the 
mortgagee  Is  empowered  to  sell,  if  his  money  be  not  paid  at  the  expiration  of  three  raontlis 
notice,  lliis  mode  best  accomplishes  the  olgect  intended,  though  it  sbould.be  observed  that 
ei  titer  of  the  before-mentioned  plans  may  be  equally  operative. 

*^*  Omitting  the  italics  not  within  brackets,  but  preserving  those  so  hidosed,  this  precedent 
jnay  be  adapted  to  a  mortgage  of  leasehold  property. 

t  In  a  case  which  recently  occurred  in  practice,  an  estate  was  conveyed  to  a  trustee  upon 
trnata  ibr  absolute*sale,  without  or  with  the  concurrence  of  the  owner,  and  ont  of  the  proceeds 
<9f  the  sale  to  pay  divers  incumbrances.  The  trustee  offered  the  estate  to  sale  by  auction 
jn  lotSy  where  it  was  bought  in.  He  afterwards  sold  the  entire  estate  to  a  purchaser  by 
private  contract*  An  eminent  conveyancer  was  of  opinion,  that  as  the  owner  violently  opposed 
Cbe  sale,  and  the  trustee  had  not  offered  the  estate  in  one  lot  publicly,  the  trustee  was  not  josti- 
0ed  ID  conveyinc  to  the  purchaser.  If  tiie  above  words  had  been  insetted  in  the  tmtt  deed, 
tl^s  difficulty  coiud  not  have  ariaen, 
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with  their  and  every  of  their  rights,  members,  and '  appurtenances ;  and  also  of  all  and  singular 
the  money  which  shall  arise  and  be  produced '  by  any  snch  sale  or  sales  as  aforesaid,  npon  the 
trusts  following  (that  is  to  say),  Upow  trust  that  he  the  said  {nmtgagte\  his  A^irs,  [exwaiort, 
cfi/mijit«^>ii(ors,]  and  assigns,  do  and  shall,  by  and  oat  of  the  rents  and  profits  of  the  said  mes- 
suage or  tenement  and  here^itmenti  [  premu9B\  or  by  and  ont  of  tlie  proceeds  of  the  said 

sale  or  sales'^  «r  by  and  out  of  any  monies  which  shall  come  into  his  or  their 
fif*tj  in  payment  hands  by  virtue  of  these  presents,  in  the  first  place  deduct  and  retain  to 
^  expeneea,  and  for  himself  and  themselves  respectively,  the  costs,  charges,  and  expences, 

of  and  attending  the  execution  of  the  powers  and  trusts  hereby  reposed  in 
huEi  and  them,  and  the  money  which  he  or  they  respectively  shall  or  may  disburse  for  taxes, 
rents,  insurance,  and  repairs  of  the  said  messuage  or  tenement  and  hereditament  [  premutt\ 
.hereby  releaaed  [demised  and  aseigned]  or  otherwise  assured  or  intended  so  to  be,  or  in  or  about 
J[tke  performance  qf  any  corenant,  provisp,  eondilionj  or  agreement  contained  in  the  taid  hereinbefore 
M  part  recited  indenture  rf  lease  or  underlease^  hearing  date  on  or  about  the  tpth  day  qfJune,  1818] 
or  in  or  about  any  suit  or  suits  at  kiw  or  in  equity,  for  obtaining  possession  of  tlie  said  mes- 
snage  or  tenement  and  hereditaments  [  prrmises],  or  in  enforcing  the  performance  of  any  eoo- 
•  tract  or  contracts,  with  any  person  or  persons  who  shall  agree  to  become  the  purchaser  or  par- 
chasers  of  the  said  messuage  or  tenemeat  and  hereditaments  [premises]  hereby  released  [demised 
and  assigned}  Or  otherwise  assured  or  intended  so  to  be  (all  such  costs,  charges,  damages,  and 

expences  respectively  to  bear  interest  after  the  rate  of  5^  for  every  lOOl,  by 
then  to  pay  the  year,  from  the  day  such  payments  shall  be  made  respectively):    And  ui 

mortgage  mo*       the  next  place  do  and  shall  retain  and  pay  unto  and  for  himself  and  them- 
fiey,  and  sur-       selves  respectively  the  said  principal  si^m  of  lOOOt.,  or  so  much  thereof  as 
jdus  to  mart*       sliall  then  remain  unsatisfied,  and  all  interest  for  the  same  (after  the  rate  afore- 
.gagor^  said),  which  shall  have  accrued  due  and  shall  not  have  been  discharged, 

from  the  day  of  the  date  of  these  presents,  up  to  and  Inclusive  of  the  day 
whereon  the  said  sura  of  1000{.,  or  the  remaining  part  thereof,  shall  be  fully  paid  and  satis- 
fied. And  upow  further  trust  that  he  tlie  said  {mortgagee)^  his  heirs^  exeeutora, 
administrators,  and  assigns,  after  paying  the  costs,  charges,  disbursements,  and  expences, 
of  and  attending  tlie  execution  of  tlie  |)owers  and  trusts  hereby  reposed  in  him  and  them, 
or  anywise  in  nelation  thereunto,  and  tuter  receiving  the  said  principal  sum  of  lOOOl.  aod 
Interest  as  lastly  aforesaid,  do  and  shall  pay  the  residue  or  overplus  (if  any)  of  the  monies 
which  shall  then  remain  in  hit  or  their  hanas  unapplied  for  any  of  the  purposes  aforesaid,  nuts 

the  said  (,mortgagor\  his  executors,  administrators,  assigns,  or  unto  sack 
amd  to  cofivey  person  or  persons  as  he  or  they  shall  direct  or  appoint ;  and  also  do  and  shall, 
.tohimpremues  at  the  costs,  charges,  and  expences  of  the  said  (mor/gag'or),  his  Aetrt,  [eareev- 
inn»oUU  torSf  administratoTS^]  and  assigns,  ooiipcy,  [assigny.tranrfer}  and  assure  unto  the 

said  (mortgagor),  his  heirSf  [executors,  adrntnistratorStl  and  assigns,  or  unto  sock 
person  or  persons  as  he  or  they  shall  direct  or  appoint,  all  such  and  so  many  and  such  part  and 
parts  of  the  said  messuage  or  tenement  and  her&litaments  [premises]  hereby  released  [devuMei 
and  assigned]  or  otherwise  assured  or  intended  so  to  be,  as  shall  remain  unsold  for  any  of  the 
purposes  aforesaid,  freed  and  absolutely  discharged  of  and  from  all  estates,.  liens,  diaries,  and 
incombrances  whatsoever,  to  be  had,  made,  done,  occasioned,  permitted,  or  suffered  by  the 

said  {mortgagee),  his  heirs,  [executors,  administrators,]  and  assigns,  in  ths 
Indemnity  to  mean  time.  And  it  is  hereby  further  declared  and  agreed,  by  and  betweei 
purchasers,  the  Said  parties  to  these  presents,  and  the  said  {mortgagor)  doth  hereby  for  him- 

self, his  heirs,  executors,  administrators,  and  assigns,  direct  and  appoint,  that 
the  person  or  persons  who  shall  agree  to  become  the  purchaser  or  purchasers  of  the  said  nes- 
snage  or  tenement  and  hereditaments  [premises]  hereby  released  [demised  and  assigned]  or  other- 
wise assured  or  intended  so  to  be,  ana  pay  his,  her,  or  their  pnrcnase  money,  or  anv  part  Xhertoi 
to  the  said  {mortgagee),  his  heirs,  [executors,  adndnislrators^  or  assigns,  shall  not  be  obliged  or 
required  to  see  to  the  application  of  tlie  same  money,  or  any  part  thereof,  nor  be  answerable 
or  accountable  for  the  misapplication  or  non-application  of  the  same,  nor  be  required  to  see 
that  previous  notice  of  sale  as  hereinafter  mentioned  hath  been  ^iven  to  the  said  {mortgagor), 
his  A^irs,  [executors,  administrators,]  or  assigns,  nor  be  affected  with  express  knowledge  that  no 
inch  notice  hath  been  given,  nor  be  obliged  to  inquire  whether  the  sum  or  snms  raiseable  und^r 

the  powers  hereinbefore  reserved  and  contained,  are  or  were  then  owing  to  the 
JReeeipts  to  be  anid {mortgagee),  his  executors,  administrators,  and  assigns:  And  that  au 
good  discharges:  and  every  the  receipt  or  receipts  which  shall  be  fiven  for  the  said  porchsfS 
and  sale  con»  money,  or  any  part  thereof,  by  the  said  {mortgagee),  his  heirs,  [exeeuton,  s^ 

elusive,  mtais^roiors,]  and  assigns,  shall  be  good  and  sufficient  disdiarges  for  the 

sum  or  snms  of  money  which  shall  be  therein  or  thereby  expressed  or 
acknowledged  to  be  or  to  have  been  received :  And  that  such  sale  to  be  so  made,  and  con- 
tract for  sale  to  be  so  entered  into,  and  conveyance  [assignment]  which  shall  be  so  executed  br 
the  said  (mortgagee),  his  heirs,  [executors,  administrators,]  and  assigns,  as  aforesaid,  ibta 
be  binding  and  conclusive  on  the  said  (mortgagor),  his  heirs,  [executors,  administrators,]  and 
JMigns,.  to  all  intents  and  pnrposes  whatsoever,  as  folly  and  effectually  as  if  such  sale  bad 

been  made  and  contract  entered  into,  and  conveyance  executed  bv  the  said 
(tenant  by  (mortgagor),  his  heirs,  [executors,  administrators,]  and  assigns,  personally.   Akq 

mortgofes  to        thk  said  (mortgagee)  (by  wiqr  of  agreement  and  not  of  condition,  and  i^ 


j 
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oolj  as  to  charge  biniBelf,  his  heirs,  execatorsy  and  admhiistratora  with  damagetf       |t0«  three 
for  the  breach  or  non-performance  of  his  covenant  hereinafter  contained,  an4        nunUke  notice 
act  to' affect  the  person  or  persons  who  shall  become  a  purchaser  or  purchasers        ^  saUf 
ander  the  powers  and  trusts  hereinbefore  declared  and  contained,  although  he, 
she,  or  they  might  l^aire  clear  and  express  knowledce  that  no  such  notice  as  hereinafter  is  men-  • 
tloned  hath  been  given)  doth  hereby  for  himself  and  for  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agr^e,  to  and  with  the  said  {mortgugcr),  his  heire,  [executors,  aiimtttisera^orf ,] 
and  assigns,  that  no  sale  or  notice  of  sale  of  the  said  messj^Me  or  tenement  and  keredUaments 
[pMMtses]  hereby  releaaed  [demUed  and  aseigned]  or  otherwise  ilRired  or  intended  so  to  be,  shall 
he  made  or  given  by  the  said  (mortg9gee\  his  Aetrs,  [exeeutmr»j  adminietrators],  or  assigns,  or  any 
means  taken  by  him  or  them  for  obtaining  possession  or  entering  into  the  receipt  of  the  rents 
and  profits  of  the  said  messuage  or  tenement  and  heredUamente  [premttes]  before  and  until  such 
time  as  he  or  they  respectively  shall  have  given  to  the  said  {martgagor\  bis  keir$j  [executon^  od- 
minittrators,']  and  assigns,  or  have  left  at  his  or  their  last  or  most,  usual  place  of  abode  in  Eng- 
land, three  calendar  months  notice  in  writing,  demanding  payment  of  the  principal  and  interest 
monies  which,  at  the  end  of  that  time,  shall  be  due  to  the  said  {mortgagee) j  his  execotors  or. 
administrators,  and  the  said  (mortgagor\  his  heirs,  executors,  administrators,  and  assigns,  shall 
have  made  default  in  payment  fiiereof  at  the  end  of  the  said  three  calendar  montlu,  to  be 
computed  from  the  time  of  the  delivery  or  service  of  such  notice  as  aforesaid. 
And  Also  that  he  the  said  {mortgtigee)^  his  Aftrs,  [executon,  admini$tralor$A       en  tender  of 
and  assigns,  shall  and  will  at  any  time  or  times  before  such  sale  or  sales  shall       moacy  to  re- 
take place  as  aforesaid,  on  payment  or  tender  by  the  said  (fnor^^gor),  his       eontey, 
hein,  executors,  administrators,  and  assigns,  of  the  said  principal  sum  of  lOOOL 
and  interest  which,  at  the  time  of  such  tender,  shall  be  due  andowtnc  to  the  said  {mortgttgee)^  hia. 
execotors,  adminutrators,  and  assigns,  from  the  said  (mortgagor\  his  heirs,  executors,  admini- 
stratora,  and  assigns,  together  with  all  such  costs  and  expences,  as  shall  have  been  incurred  in 
the  execution  of  the  powers  and  trusts  hereinbefore  and  hereinafter  declared  and  contained,  at 
the  costs  and  charges  of  the  said  (mortgagor),  his  heirs,  executors,  administrators,  and  assi|^, 
re<omeey  Ire-eusign']  and  re-assure  the  said  messuage  or  tenement  and  heredUmnents  l^em»9es\ 
hereby  released  Idemisedand  assigned],  or  otherwise  assured  or  intended  so  to  be,  and  every  part 
and  parcel  of  the  same  which  shall  then  remain  unsold,  with  the  appurtenances,  unto  the  said 
(mortgagor),  his  heirs,  [execotors,  administrators,]  and  assigns,  or  unto  such  person  or  persons  aa 
he  or  they  shall  direct  or  appoint,  free  from  all  incumbrances  to  be  made  or  done  by  the  said 
(mortgagee),  hia  heirs,  [executors,  adnumstrators,']  and  assigns,  in  the  mean  time.  • 
And  THE  SAID  (mortgagor)  doth  hereby  for  himself,  his  heirs,  executors,  and        Cocenani  by  . 
administrators,  covenant,  promise,  and  agree  to  and  with  the  said  (nsortgagee),       mortgagor  to 
his  executors,  administrators,  and  assigns,  that  he  the  said  (mortgugor),  his       pay  money, 
heirs,  executors,  a^lministrators,  and  assigns,  some  or  one  of  them,  shall  and 
will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  (mortgagee),  his  executors,  administra- 
tors, and  assigns,  the  said  principal  sum  of  10002.  and  interest,  after  the  rate,  on  the  day  and 
time,  and  in  manner  hereinbefore  mentioned  and  appointed  for  payment  thereof,  according  to 
the  true  intent  and  meauing  of  these  presents,  and  of  the  proviso  or  agreement  for  redemption 
hereinbefore  contained ;  and  in  case  default  shall  happen  to  be  made  in  payment  of  the  said 
principal  sum  and  Interest  on  the  day  and  time  hereinbefore  limited  and  appointed  for  payment 
thereof,  then  tliat  he  the  said  (mortgagor),  his  heirs,  executors,  and  adminutrators,  shall  and 
will  also  vaell  and  truly  pay  or  cause  to  be  paid  unto  the  said  (mortgagee),  his  executors,  admi« 
nistrators,  and  assigns,  all  costs,  charges,  damages,  and  expences  which  shall  be  incurred  by 
hua  the  said  (mortgagee),  his  heirs,  [executors,  administrators,]  apd  assigns,  in  the  execution  of 
the  powers  and  trusts  hereby  reposed  in  him  and  them,  and  in  enforcing  payment  of  the  money 
to  be  raised  under  the  sale  or  sales  as  aforesaid,  or  otherwise  in  relation  there- 
unto, or  in  relation  to  the  powers  and  trusts  hereinbefore  contained.    And        and  reserved 
ALSO  that  he  the  said  (mortgagor),  his  heirs,  executors,  administrators,  and       rents  on  lease" 
assigns,  shall  and  will,  during  the  continuance  of  the  said  sum  of  lOOOl.  and        holds; 
iilterest  on  this  security  (except  only  during  such  period  of  the  said  time  (if 
any)  as  the  said  (mortgagee),  his  heirs,  [exeeuiors,  administrators,]  or  assigns,  shall  or  may  be  in 
the  actual  possession  of  the  said  messuage  or  tenement  and  hereditaments  [premises],  or  in  re-  ^ 
ceipt  of  the  rents  and  profits  thereof  under  or  by  virtue  of  these  presents)  well  and  regularly  ' 
pay  or  canse  to  be  paid  [all  and  every  the  rent  and  rents,  sum  and  sums  ^  money,  ta  and  6y  tie 
said  hereinbefore  in  part  recited  indenture  of  lease  or  underlease,  t>earing  date  on  or  about  the  tbth 
day  if  June,  in  the  year  1818,  reserved  and  made  payable  for  and  in  respect  of  the  said  premises, 
and  every  part  thereof,  and  in  like  manner  pay  and  discharge,  or  cause  or  procure  to  be  paid  and  dis- 
charged] all  and  all  manner  of  taxes,  duties,  rates,  and  assessments  whatsoever,  which  shall  or 
may  be  assessed,  charged,  rated,  or  imposed  upon  the  said  messnage  or  tenement  and  heredi' 
taments  [premises],  or  upon  any  part  thereof,  or  upon  or  be  payable  by  the  said  (mortgagee),  his      ^ 
heirs,  [executors,  administrators,]  or  assigns,  for  or  in  respect  thereof,  or  of  any  part  thereof,      ^ 
or  on  account  of  the  said  principal  sum  of  lOOOl.  and  interest,  by  authority  *> 

of  parliament  or  otherwise  howsoever.    [And  also  well  and  truly  observe,  per-       and  perform 
for m^  fulfil,  and  keep,  or  cause  or  procure  to  be  veil  and  truly  observed,  performed,        covenants, 
fulfilled,  and  kept,  all  and  singular  the  covenants,  provisoes,  clauses,  conditions,  and 
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tigrtemenU^  tfi  ih*  Mfife  ifKfenAirt  ^  UoMe  «r  timfef 2ntt«  <^a<iM>tf ,  awl  whiek  on  lAie  I«Mee'«  porf  «i^# 
bi^d^are  or  ought  to  be  oburxedy  performed ffidfiUedj  and  kefiyl  And  sball  and  will  exonerate,  sate 
harmless,  and  keep  mdemni6ed  the  said  (mortgagee),  his  heirs,  [exeeuforsy  adnHniUrators,)  and 
assigns,  from  and  against  the  same  [rents^y  taxes,  and  payments,  [eoterumts,  proviooes,  eUuMfy 
and  agreements  rettpeetively]  and  all  actions,  suits,  penalties,  forfeitures,  costs,  charges,  damages, 
and  lawful  demands  whatsoever,  by  reason  or  on  account  of,  or  in  relation  to  the  same  or  aay 

of  them  respectitely.  iHers  add  eovenants  that  the  lea^e  ii  valid.  No.  L  pi.  92; 
ThaA  premisei  that  the  mor^ngor  has  good  tight  to  convey  or  assign,  ih,  pU  93.  95.]  A  mo  Also 
shaU  remain  that  from  and  immediat^lv  after  the  execution  of  these  presents,  and  until 
Oft  trusts.  the  said  principal  sum  ot  lOOOt.  and  the  interest  thereof,  aiid  all  arrears 

,  thereof,  togetiier  with  all  costs,  charges,  and  expences,  incurred  in  the  clecn* 
tlon  of  the  powers  and  trusts  aforesaid,  and  every  part  and  parcel  ot  die  same  respectively 
shall  he  fully  paid,  satisfied,  and  discharged  the  saia  massuage  or  tenement  and  kerMamewii 
Ipr^misesl  hereby  released  [demised  and  assignedl]  or  otherwise  assured  or  intended  so  to  be,  wittt 
the  appurtenances,  shall  remain,  continue,  and  be  vested  in  the  said  (mortgagee),  his  heirs,  [exe- 
€utors,  administrators,']  and  assigns,  npon  the  trusts,  and  to  and  for  the  several  ends  intents 
and  purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes,  dedarationa,  and  agree- 
ments in  tliese  presents  expressed,  declared,  and  contained,  of  and  concerning  the  same,  witii- 
out  any  molestation,  hindrance,  interruption,  or  denial  whatsoever,  of,  from,  or  by  the  said 
(mortgagor),  his  heirs,  \execvtors,  administrators,]  or  assigns,  or  from  or  by  any  other  person  or 
persons  whomsoev^.    [Add  covenants  as  to  freedom  from  inettmhraHcei,  No,  /.  pi.  98;  and  forfsr* 

ther  assurances,  ih,  pi.  103;  after  uMch  insert  proviso  that  morigagor  Ml 
After  defauttf  enjdy  till  default,  ib,  pi,  104.  Then  proceed]  Protidbd  lastly,  and  it  ii 
4nd  tUl  sale,  hereby  covenanted,  declared,  and  agreed,  by  and  between  the  said  parties 
mortgagee  to  hereto,  that  immediately  from  and  after  default  shall  be  made  in  pay- 
lUsce  option  of  ment  of  the  said  sum  of  lOOOI.  and  interest^  contrary  to  the  true  intent 
foreclosing,  and  meaning  of  the   proviso  or  agreement  for   redemption    hereinbefore 

contained,  and  until  the  said  sale  or  sales  shall  be  made  and  executed  a« 
AfoiresaM,  the  sftid  (mortgagee),  his  heirs,  [executors,  administrators,]  and  assigns,  shsH  aad 
mav  from  time  to  tone,  when  he  and  they  shall  think  fit,  fully  and  freely  exercise  and  enjoy  his 
And  their  right  to  foreclose  the  equity  of  redemption  of  the  said  (mortgagor),  his  hehrs,  eteca- 
tors,  administrators,  and  assigns,  in  as  full,  large,  ample,  and  beneficial  a  manner,  to  all  intests 
and  pnrpoiies  as  he  and  they  might  or  could-  have  exercised  and  enjoved  the  same,  in  case  t&e 
aaid  power  of  sale  and  other  powers,  trusts,  and  confidences  relating  thereto,  herefaibefore 
contained,  had  not  been  limited  and  reserved  to  the  said  (mortgagee),  his  heirf,  [executors,  otf« 
ministrators,]  and  assigns,  in  manner  hereinbefore  mentioned  ;  but  after  such  sale  or  sales  shall 
be  made  and  contracts  entered  into  as  aforesaid,  then  this  present  proviso,  and  all  equity  of 
redemption  under  the  proviso  hereinbefore  contained,  and  every  other  clause,  matter,  and 
thing,  which  tends  to  lessen  or  abridge  the  right  and  power  of  the  said  (mortgagee),  his  heirs, 
[executors,  administrators,]  and  assigns,  to  msike  an  absolute  conveyance  [assignment]  of  the  said 
messn^  or  tenement  and  hereditaments  [premins]  hereby  released  [demised  and  assiguei],^ 

{itherwise  assured  or  intended  so  to  be,  unto  tlie  person  or  persons  vnio  shall  agree  to  becone 
he  purchaser  or  purchasers  thereof,  free  from  all  incumbrances  (except  the  renta,  covenants, 
conditions,  and  agreements,  which,  on  the  tenant's  or  lessee's  part  and  behalf,  are  or  ought  to 
be  paid,  done,  observed,  performed,  fulfilled,  and  kept)  shall  cease,  determine,  arid  be  void, 
to  all  intests  and  purposes  whatsoever,  any  thing  hereinbefore  contained  to  the  contrhry  thereef 
in  anywise  notwithstanding.    In  vitvbss,  &c. 


No.  VII.  §  I. 

MoftTOAGB  Bond. 

lAntea,  p.  16,  qf  this  edition,  n.  (N),] 


KNOW  ALL  MEN  by  these  presents,  that  I  (mortgagor)  of.  See,  am  held  and  AnoiT 
bound  to  (mortgagee)  of,  See.  in  the  penal  sum-  of  iOOOl,  of  lawful  money  current  in 
England,  to  be  paid  to  the  said  (mortgagee),  his  certain  attorney,  executors,  adminis' 
trarors,  or  assigns,  for  which  payment  to  be  well  and  truly  madey  I  bind  m3r8elft  my 
heirs,  executors,  and  administrators,  and  every  of  them,  firmly  by  these  presents. 
Sealed  with  my  seal,  dated  the  lOth  day  of  September,  in  the  second  year  of  ^ 
reign  of  our  Sovereign  Lord  George  the  Fourth,  by  the  grace  of  God  of^the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  defender  of  the  fhlth,  and  in  the  year 
of  our  Lord  18tl. 

Thb  Condition  of  the  above  written  bond  or  obligation  is  such,  that  if  the  above  bounden 
{mortgagor),  his  heirs,  executors,  admiuistrators,  or  a;  signs,  do  and  shall  well  and  truly  pay  or 
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ttnse  to  he  paid  anto  tii€  above  aamed  (mortf^vfe),  his  execators,  admlDlstratorSy  and  assigns,  tb^  ' 
rail  and  jnst  sam  of  500r  of  lawful  money  current  in  England,  with  interest  for  the  same,  after 
the  rate  of  51.  for  every  100/.  by  the  year,  on  the  10th  day  of  March  now  next  ensuing,  without 
any  dedaction  or  abatement  whatsoever,  (being  the  same  sum  and  interest  as  is  secured  or  is  ex- 
prised  and  intended  to  be  secured  to  the  said  {mwrigagee)  bis  executors,  administrators,  and 
assigns,  in  and  by  a  certain  indenture  of  mortgage  bearing  even  date  herewith,  and  made  or 
expressed  to  be  made  between  the  said  (mortgogti/r)  of  the  one  part,  and  the  said  {mortgagti^ 
of  the  other  part) ;  then  this  obligation  to  be  void  and  of  none  effect,  otherwise  to  remain  in 
full  force  and  virtue. 

{Mwigofor)  (X.  ^0 

Sealed  and  delivered  (being  first  duly 
stamped)  in  the  presence  of  *  .     .  •. 

No.  VII.  §  2. 

CpvniTiON  ^  Mortgage  Bond  for  floating  Bolanee. 

Tbb  Condition  of  the  above  written  bond  or  oblifiation  is  such,  that  if  the  above  bomidea 
A.  B.  and  C.  ]>.,  or  either  of  them,  or  either-  of  thew  heirs,  executors,  or  administrators,  or 
any  of  them,  do  and  shall,  within  three  calendar  months  after  demand  in  writing  for  that 
purpose,  well  and  truly  pay  or  cause  to  he  paid  unto  the  said  E.  F.,  his  executors,  adminis- 
trators, and  assigns,  such  sum  or  sums  of  money,  (not  exceeding  in  tlie  whole  the  sum  of  2000^. 
as  at  the  time  or  such  demand  shall  be  doe  from  the  said  A.  B.  and  C.  D.  or  the  survivors  of 
them,  his  executors  or  administrators,  on  or  as  part  of  the  balance  of  the  account  between  thern^ 
either  fof  principal  money  or  interest,  money  lent  advanced  and  paid,  biUs  accepted  or  dia- 
coanted,  conamissions  or  on  any  other  account  whatsoever,  free  and  clear  of  and  from  all  deduc- 
tions and  abatement3  whatsoever,  being  the  same  money  as  is  or  is  intended  to  be  secured  by  an 
indenture,  bearing  even  date  with  these  presenU,  and  made  between  the' said  A.  B.  and  C.  D.  of 
the  one  part,  and  the  said  £.  F.  of  the  other  part.    Thbn,  &c. 

No.  VII.  §3. 

Condition  </  Bond  io  B Anksas  to  Hcnte  fiooHng  Boiatux  of  Account. 


The  Condition  of  the  above  written  bond  or  obligation  is. such,  th^t  if  the  above  bounden 
A.  B.  and  C.  D.,  or  either  of  them,  or  either  of  their  h^irs,  executors,  or  administrators,  do  and 
shaH,  on  demand  thereof  in  writmg  to  be  made  by  the  partner  or  partners  for  the  time  biing, 
carrying  on  the  business  of  the  said  bankers  £.  and  Co.  under  the  present  or  any  future 
partnership,  or  to  the  last  partner  or  partners  for  the  time  being  in  tlie  same  partnership,  or 
his  or  their  representative  or  representatives,  well  and  truly  pay  or  cause  to  be  paid  unto  the 
partner  or  partners  for  the  time  being  in  such  partnership,  such  sum  or  sums  of  money  (not 
exceedmg  in  the  whole  the  turn  of  12,000{.)  as  at  Ae  time  of  such  demand  shall  be  due  from  the 
said  A.  B.  and  C.  D.,  or  the  survivor  of  them,  his  heirs,  executors,  or  administrators,  to  the 
partner  or  partners  for  the  time  being,  or  the  last  partner  or  partners  in  the  said  banking 
concern,  or  his  or  their  executors  or  administrators,  on  or  as  part  of  the  balance  of  the  account 
between  the  said  A.  B.  and  C.  D.,  or  the  survivor  of  them,-  bis  heirs,  executors,  or  adminis- 
trators, and  such  bankhig  partner  or  partners,  his  or  their  executors,  or  administrators,  either 
for  principal  money  or  interest,  or  money  lent,  advanced/  bills  accepted  or  discoimted,  or  on 
any  other  account  whatsoever.    Then,  &c. 

No.  VII.  §  4. 

Warrant  ov  Attorney  to  confon  Judgmeni^ 
{Antea,  p,  5,  qf  tfM  edition^  n.  (C).] 


To  A.  B.,  C.  D.,  and  E.  F.,  gentlemen,  attorneys  of  his  Majesty's  Conrt  of  Common 
Pleas  at  Westminster,  jointly  and  severally,  or  to  any  other  attorney  of  the  same  court. 

Th>esb  are  to  desure  and  authorize  you  the  attorneys  above  named,  or  any  one  of  you,  or  any 
■Olber  attorney  of  the  court  of  Common  Pleas  aforesaid,  to  appear  tor  me  {mortgagor)y  of,  &c. 
in  the  said  court  as  of  Trinity  Term  last,  Michaelmas  Teim  next,  or  in  or  as  of  any  other  subse- 
quent term,  and  then  and  there  to  receive  ^a  declaration  for  me  in  an  action  of  ^  debt  on  a  bond> 


1128  WARRANT  OP  ATTORNBT.  [Afp. 

1>earliig  even  date  herewith,  made  and  entered  into  by  me  the  said  {mortgaging)  to  (morigagee\  of, 
Sic,  in  the  penal  sam  of  lOOOI.  at  the  suit  of  the  said  {nuirtgagee)^  his  execiitora  and  adminutraron, 
and  thereupon  to  confess  the  same  action,  or  else  to  soffer  a  judgment  by  non  sum  tn/brsMtaf,  or 
otherwise  to  pass  against  me  in  the  same  action,  and  to  be  thereupon  forthwith  entered  op 
against  me  of  record  of  the  said  court  for  the  said  sum  of  lOOOL,  besides  costs  of  suit.  Ajid 
I  the  said  (tnortgagor)  do  hereby  further  authorize  and  empower  you  the  said  attorneys,  or  any  of 
yon,  after  the  said  judgment  shall  be  entered  up  as  aforesaid,  for  me,  and  in  my  name,  and  as 
my  act  and  deed,  to  sign,  seal,  and  execute  a  good  and  safficient  release  in  the  law  to  the 
said  {mortgagee)^  his  heurs,  executors,  and  administrators,  of  all  and  all  manner  of  error  and 
errors,  writ  and  writs  of  erri>r,and  all  benefit  and  advantage  thereof,  and  all  misprisioBs  of  error 
and  errors,  defects  and  imperfections  whatsoever  had,  made,  committed,  done,  or  suffered,  in, 
abont,  touchmg,  or  concerning  any  writ,  warrant,  process,  declaration,  plea,  entry,  or  other 
proceedings  whatsoever,  of  or  any  way  concerning  the  same ;  and  for  what  yon  the  said  at- 
torneys, or  any  of  you,  shall  do  or  cause  to  be  done  in  the  premises,  or  any  of  them,  this  shall 
be  to  you  and  every  of  you  a  sufficient  warrant  and  authority.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  the  lOth  day  of  September,  in  the  second  vcar  of  the  reign  of 
our  Sovereign  Lord  Oeorge  the  Fourth,  by  the  grace  of  God  of  the  Unitej  Kingdom  of  Great 
Britain  and  Ireland^  King,  defender  of  the  faith,  and  in  the  year  of  our  Lo|d  1831. 

,  {Mortgagor)       (L.  &) 

>  Sealed  and^delivered  (being  first  duly 
stamped)  io  the  presence  of 

# 
D^eazanee. 

Memorandum,  that  the  above  written  warrant  of  attorney  is  given  for  securing  payment 
from  the  above  named  {mortgagor)  to  the  above  named  (mortgagee),  of  the  sum  of  500<.  and 
interest,  according  to  the  conditioji  of  the  above  mentioned  bond,  being  the  same  snm  of 
500{.,  and  interest,  as  are  secured  or  exprettsed  and  intended  to  be  secured  to  the  raid  {nwrt- 
gagee),  from  the  said  {mortgagor)^  as  well  by  the  said  bond,  as  by  a  certain  indentnre  of 
mortgage,  bearing  even  date  herewith,  and  made  or  expressed  to  be  made  between  the  said 
{mortgage)  of  the  one  part,  and  tlie  said  {mortgagee)  of  the  other  part :  And  it  is  agreed,  that 
no  action,  execution,  or  other  process  or  proceeding,  shall  be  commenced,  sued  out,  or  pro- 
secuted against  the  said  {mortgagor),  his  heirs,  executors,  administrators,  lands,  goods,  and 
chattels,  npon  the- judgment  to  be  entered  op  in  pursuance  of  the  above  written  warrant  of 
attorney,  until  default  i^all  happen  to  be  made  in  payment  of  the  said  sum  of  5001.  and  interest, 
contrary  to  the  true  intent  and  meaning  of  the  condition  of  the  said  bond,  and  the  proviso  for 
redemption  contahied  in  the  said  indentnre  of  mortgage.  At  witness  onr  hands  the  day  and  year 
above  written. 

Witness.  {Mortgaget) 

{Mortgagv) 


No.  VIII, 

Reference  was  made  to  this  number  from  note  (M),  antea,  p.  16,  of  this  edition,  fort 
proviso  and  covenant  that  the  money  lent  should  remain  on  mortgage  for  a  given  time.  A  proviso 
is  inserted,  No.  /.  pi.  80,  of  this  Appendix,  and  a  covenant,  t^.  pU  105.  The  foUowiog 
indorsement  will  have  a  similar  effect :— * 

Memorandum 
I9utt  Money  ahaU  remain  on  Security  a  given  Time. 


Be  it  remembered,  that  before  the  sealing  and  delivery  of  the  within  written  indentnre. 
it  was  agreed  by  and  between  the  said  {mortgagor)  and  {mortgagee),  that  during  the  term  of 
Av0  years,  to  be  computed  from  the  day  of  the  date  of  the  witfiin  written  indenture,  if  the  ssid 
{mortgagor)  and  (mortgagee)  shall  so  long  live,  the  said  (mortgagor)  shall  not  nor  will  seek  to 
redeem  the  premises  within  mentioned  to  be  assigned,  by  repayment  of  the  principal  roooey 
thereby  secured,  and  that  the  said  (mor^^^or)  paying  the  interest  which  shall  grow  due  to  re- 
spect thereof  half  yearly,  during  the  continuance  of  the  same  term  determinable  as  aforesaid, 
he  the  said  (iMor<gag>ef)  shall  not  nor  will  commence  or  prosecute  any  action  or  suit,  hi  order 
to  enforce  a  redemption  thereof,  or  to  obtain  payment  of  the  said  principal  money  or  to  fore- 
close the  said  mortgage.  As  witness  the  bands  of  the  said  parties  the  day  and  year  first  within 
written. 

Witness  to  the  signing,    A.  B.  ( Marl f agar) 

{Morigitiecy 
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No.  IX.  §   1. 

A18IGNHBNT  0/  Book  DehU  and  Money  due  on  Bond  bOonging  to  the  Mortgagof's  W\f€f  to 

secure  hie  own  Debt. 

[Antea,  text  p.  24,  ^  tki$  edUum,  n.  (F).] 


Thu  Indbmturc,  made,  &c. — between  A.  B.  of,  Sic,  and  I>.  his  wife,  (who  before  her 
narriaxe  with  the  said  A.  B.,  was  the  widow  aod  relict  of  R.  S.  deceased,  late  of,  &c.  aod  be- 
fore her  marriage  with  the  said  R*  S.  was  D.  T.  spinster,)  of  the  one  part,  and  J.  P.  of,  &c, 
of  the  other  part«    Whereas  the  said  R.  S.,  by  his  last  will  and  testament  in  nvriting,  bear* 
ing  date  op  or  aboot  th^  ^th  day  of  March,  in  the  year  1817,  gave  and  bequeath^  unto 
the  said  D.  B.  her  executors,  administrators,  and  assigns,  one  third  part  or  share  of  hit 
money  in  the  funds,  personal  estate,  effects,  and  premises,  to  be  paid  to    her  the  said 
D.  B.  her  executors,  administrators,  and  assigns,  as  soon    after  his  decease  as  conveni- 
ently  might  or   could  b«:    And  the  said  testator  of  his   said  will  appointed  N.  O.  sole  < 
executor.     And  whereas  [recite  teatator'i  death  and  probate  of  hU  tdU,    No,  /.    pi,  S2]» 
Abd  whereas  the  said  K.  O.  collected  and  got  in  divers  sums  of  money  due  to  tne  said 
testator,  and  after  paying  the  funeral  and  testamentary  expences,  and  other  debts  due  and 
owing  by  the  said  deceased,  divided  the  residue  thereof  into  three  parts,  and  paid  one  thbnd 
part  or  share  thereof,  amounting  to  the  sum  of  1334J.  17s.  6d.,  unto  the  said  D,  B.  and  there  ia 
still  due  and  owing  to*  the  said  N.  O.  as  such  executor  as  aforesaid,  divers  other  sum  and  sums 
of  money  which  constitute  the  remainder  of  the  residuary  estate  and  effects  of  the  said  testator. 
Abo  whereas,  by  a  bond  or  obligation  in  writing,  under  the  hand  and  seal  of  J.  K.  bearing 
date  on  or  abont  the  I7th  day  of  April,  in  the  year  1818,  the  said  J.  K.,  became  bounden 
ibr  himself  and  his  heirs  to  the  said  D.  B.  (then  B.  S.  widow)  her  executors,  administrators^ 
and  assigns,  in  the  penal  sum  of  2000(.,  with  a  condition  thereunder  written  for  making  void  the 
same  bond  or  obligation,  on  payment  by  the  said  J.  K.  his  heirs,  executors,  administrators,  and 
assigns,  unto  the  said  B.  B.  her  executors,  administrators,  and  assigns,  of  the  full  sum  of  10002., 
together  with  interest  for  the  same,  after  the  rate,  of  SL  for  every  1002.,  by  the  year,  on  the  17tli 
day  of  October  then  next  ensuing.    And  whereas  the  said  D.  B;  hath  lately  intermarried  with 
the  said  A.  B.  And  whereas  there  now  remams  due  and  owing  to  the  said  A.  B.,  in  right  of  his 
said  wife,  the  sum  of  tOOOi.  for  principal,  and  the  sum  of  502.  for  interest  on  the  said  bond.  And 
WHEREAS  the  said  A.  B.  is  justly  and  truly  indebted  to  the  said  J.  P.  in  tlie  sum  of  15002.,  as  he 
the  »aid  A.  B.  doth  hereby  admit  and  acknowledge,  and  for  better  securing  the  same,  the  said 
A.  B.  and  D.  his  wife,  have  agreed  to  assign  the  said  bond  or  obligation  in  writing,  and  all  prin* 
cipal  money  and  interest  now  or  hencefortn  to  become  due  thereon,  and  all  and  singular  the  said 
one  thirdpart  or  share  of  the  said  A.  B^  in  right  of  his  said  wife,  of  and  in  the  said  residuary 
estate,  efiects,  and  premises  of  the  said  D.  R.  deceased,  which  is  now  due  and  not  collected  in* 
unto  the  said  J.  P.  his  executors,  administrators,  and  assigns,  subject  nevertheless  to  the  proviso 
or  condition  for  redemption  hereafter  contamed.    Now  this  indenturb  wktnesseth,^  that 
in  pursuance  of  the  said  agreement,  and  an  consideration  tliat  the  sum  of  10501.  is  still 
doe  and  owing  by  tlie  said  A.  B.  to  the  said  J.  P.  as  he  the  said  A.  B.  doth  hereby  admit  and 
acknowledge,  (tipstified  by  bis  execution  of  these  ^^resents),  and  also  for  [a  nomhud  coneiderm* 
<taK,  No.  Lpl,6l1;  he  the  said  A.  B.  and  D.  his  wife,  havci,  and  eadi  of  them  hath  bargained, 
sold,  assigned,  transferred,  and  set  over,  and  by  these  presents  do,  and  each  of  them  doth^ 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said  J.  P.,  his  executors,  administrators, 
and  assigns,  all  that  the  said  principal  sum  of  10002.,  due  and  owing  on  the  said  recited 
bond  of  the  said  N.  O.  as  hereinbefore  is  mentioned,  and  ail  interest  now  doe,  and  henceforth 
to  grow  due,  for  and  in  respect  of  the  same,  toIb ether  with  the  same  bond  or  obligation^ 
and  the  Cull  benefit  thereof;  and  also  all  that,  the  said  equal  third-part  or  share  to  wbich  the  said 
A.  B.  became  and  is  entitled,  as  hereinbefore  is  mentioned,  of  and  in  the  residuary  personal 
estate  a*d  effects  of  the  said  l>.  R.  deceased,  and  all  the  right,  &c.  [No.  I.  pi.  74],  to  hav^ 
hold,  receive,  perceive,  take  and  enjoy,  the  said  sum  of  10002.,  and  interest,  and  tlie  said 
equal  third  part  or  share,  effects  and  premises,  hereby  assigned  or  expressed  or  intended  so 
to  be,  unto  the  said  J.  P.  his  executors,  administrator^,  and  assigns,  to  and  for  his  and  their 
own  use  and  benefit,  subject  nevertheless  to  the  proviso  or  condition  for  redemption  here- 
inafter contained,  that  is  to  say  [add  procwo,  that  if  mortgagor,  or  hU  wtfe,  hia  or  her  executorSf , 
odminiatratorMy  or  asngnM,  shaU  pay  money,  deed  to  be  void.  No.  i.  pi.  77]  :   and  the  said  A.  B* 
doth  hereby  for  himself,  his  heirs,  executors,  and  adnttnistrators,  covenant,  promise  and  agree, 
to  and  with  the  said  J,  P.  his  executors,  administrators  and  assigns,  that  [add  cocaiont  for  pay 
ment  of  money,  No.  J.  pL  87.];   and  that  for  and  notwithstanding  any  act,  deed,  matter  or 
thing  whatsoever,  by  him  the  said  A.  B.  or  the  said  D.  his  wife,  made,  done  or  committed  to 
the  contrary,  the  said  bond  or  obligation  hereby  assigned  or  intended  so  to  be,  is  still  sub- 
sisting and  in  force ;  and  that  the  sum  of  10002.,  mentioned  in  the  condition  thereof,  and  se- 
cured to  be  paid  thereby  as  hereinbefore  recited,  is  still   due  and  owing  to  him  the  said 
A.  B.  in  right  of  bis  said  wife;  and  that  for  and  uotwithstanUUig  any  such  act,  deed,  matter  or 
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thing  as  aforesaid,  fhey  the  said  A.  B.  and  D.  his  wife,  or  one  of  them,  now  hare,  See,  [foftf 
right  to  assign.  No.  /.  p/.  96] ;  and  also  that  he  the  said  A.  B.,  his  execntors  or  administrators, 
shall  not,  nor  will  at  any  time  hereafter,  receive  the  said  sum  of  10001.,  or  the  interest  thereof, 
or  the  said  equal  third  part  or  share,  and  premises,  hereby  assigned  or  intended  so  to  be,  nor 
make,  do^  execate,  or  knowingly  occasion  or  suffer,  any  act,  deed,  matter  or  thine  whatsoevsr, 
whereby,  or  by  means  or  in  conseqnence*whereof,  the  said  J.  P.,  his  executors,  aaministraton, 
or  assigns,  shall  or  may  be  prevented,  hindered,  or  intermpted,  from  receiving,  recovering, 
or  enforcing  payment  of  the  same  priocipal  money  and  premiseisy  or  any  part  tiiereof,  Aid 
FURTHBR^  that  they  the  said  A.  B.,  and  D.  bis  wife,  their  and  each  of  their  execntors  sni 
administrators,  and  all  and  every  other  person  and  persons  having  or  claiming,  or  who  ihsU 
or  may  have  or  cUim,  any  estate,  right,  title,  interest  property,  claim  or  damauid  whatsoever, 
either  at  law  or  in  eqnity,  of,  in,  to,  or  out  of  the  said  premises  hereby  assigned  or  inteaded 
so  to  be,  or  any  or  then,  or  any  part  thereof  respectively,  by,  from,  under,  or  ia  tnsi 
lor  him  the  said  A.  B.,  or  the  said  D.  his  wife,  or  either  of  them,  their,  or  eithor  of  their 
executors  or  admkiiatratony  shad  and  will  [make  Jkriher  assMfaws,  Nf^  f.  pL  100].  In  wiT- 
BBSS,  &e« 

No.  IX.  §  2.      ^ 

MORTOAGB  OF  LKOACT. 


Tnit  Imdknturb,  made,  &c.— bbtwkbn  {mmigag^r)  of  tke  one  part,  and  (mmig9get)of 
the  other  part.— -WRfSRSAS  A.  B.,  late  of  8.,  in  the  eonnty  of  W.,  deceased,  by  his  nil 
will  and  testament  in  writing,  bearing  date  on  or  about  the  1st  day  of  May;  in  the  yesr 
1816,  gave  and  bequeathed  (amongst  oUier  things^  the  sum  of  lOOel.  to  the  said  (wtortgtgvr),  kis 
executors,  adminrstrators,  and  assigns,  to  be  pain  to  the  said  {mmrtg0gor\  his  execntors,  adni- 
nistrators,  and  assigns,  within  six  months  after  the  decease  of  the  said  testator's  wife  Sarah  B. 
(who  is^sti II  living);  and  the  said  A.  B.  nominated  and  appointed  C.  D.'and  £.  F.,  execatws 
of  his  said  will.  Anu  wherbas  [recite  teaUtor^s  deaths  and  probate  of  Ms  will  by  one  ff  thk  at 
€Mtor»,  No,  I.  pL  S3  ;  and  that  mortgagor  has  oceaeion  to  borrowy  No,  I,  ji,  4.1    Now  tbis  ir 

id  in 


OENTURB  W1TMES8BTH,  that  tu  pursuance  of  the  said  amement,  and  fox  am 
No,  L  pi,  6t.] ;  he  the  said  {mortgagor)  hath  bargained,  sold,  assigned,  transferred,  and  tst 
over,  and  by  these  presents  doth  bargain,  sell,  assign^  transfer,  ami  set  over  nnlo  the  mi 
(mortgagee),  his  execntors,  administrators,  and  assigns,  all  that  the  said  legacy  or  anasf 
10002.,  giren  and  bequeathed  to  the  said  (moi^wor),  his  execntors,  adminietmtors,  and  astigai, 
by  the  said  hereinbefore  in  part  recited  will  <n  the  s^d  A.  B.  deceased,  and  all  beoellt  sad 
advantage  thereof,  amo  all  the  righty  t^c,  [No,  Lpl,  74.]  to  Aavb,  hold,  receive,  perceire, 
take,  and  enjov  the  said  legacy  or  sum  of  10001.  hereinbefore  assigned  or  expressed  or  in- 
tended so  to  be,  and  the  interest  thereof,  and  every  part  thereof  respectively,  onto  tlie  nid 
(mor(gagee\  his  execntors,  administrators,  and  assigns,  to  mad  for  his  and  their  own  ase  sad 
benefit,  subject  nevertheless  to  the  proviso  or  condition  for  redemption  hereinafter  coa- 
tained,  that  is  to  say,  [add  protieo,-  No.  I.  pi.  77 ;  and  covenant  for  p^ment  of  money,  Ne.  I 
pL  87.]  Abd  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  executors,  aad  ad- 
ninistrators,  further  covenant,  declare,  and  agree  to  and  with  the  said  {moirtgage^  his  eu- 
«utors,  administrators,  and  assigns,  that  he  the  said  {mortgagor)  hath  not  at  any  time  or 
times  heretofore  received,  compounded  foV,  released  or  discharged  the  said  legacy  or  saai  of 
lOOOi.  hereby  assigned  or  intended  so  to  be,  or  any  part  thereof,  nor  made,  done,  or  execnted 
4Uiy  act,  deed,  matter  or  thing  whatsoever,  whereby  or  by  reason  or  means  whereof  the  saaie 
legacy,  or  any  part  thereof,  now  is  or  hereafter  can,  shall,  or  may  be  impeached,  charged, 
ancnmbered,  or  prejudicially  affected  in  any  manner  howsoever.  And  further  that  tiie 
said  (mortf^Kigvr),  his  execntors  and  administrators,  shall  not,  nor  will,  during  the  coBinaaaee 
<»f  tlie  said  sum  of  500{.  on  this  security,  without  the  express  consent  and  directiso  of 
the  said  (mortgagee),  his  execntors,  admimstrators,  and  assigns,  receive,  compound,  njesae, 
discharge,  incumber,  or  prejudice  the  same;  and  also  that  he  the  said  (morl^gor) bow  hatfc 
in  himself  good  right,  foil  power,  and  lawful  and  absolute  authority  to  assign  the  said  legacy 
or  sum  of  10002.  hereby  assigned  or  intended  so  to  be,  unto  the  said  {mortgagee),  his  exeeotan, 
administrators,  and  assigns,  in  manner  aforesaid,  according  to  the  true  intent  and  meaniBg  w 
these  presents.   [Add  cotenamt  for  farther  aesurance,  JVo.  /.  fi,  100.]  'In  witness,  &c« 

No.  IX.  §  8.- 

Mortgage  of  Legacy,  with  Trust  for  iSale. 


This  Indenture,  made,  &c.  [proceed  as  intKe  last  precedent.  No.  IX,  §  t.  to  the  *«**■**> 
then  add]  To  hate  and  to  hold  the  said  legacy,  sum  and  sums  of  money,  and  all  and  slBgabr 
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other  the  premise  hereby  assigned,  or  Intended  ao  to  be,  onto  the  said  (mofigagee\  his  ezik»u 
torsy  admioistrators,  and  assies,  as  and  for  liis  and  their  own  proper  goods  and  chattels  for 
ever,  upon  the  trnsts  nevertheless,,  and  to  and  for  the  ends  inUuts  and  purposes  hereinafter 
expressed  and  declared,  of  and  concerning  the  same  (that  is  to  sav).  Upon  trust  that  if  the 
said  imortgagor\  his  heirs,  executors,  administrators,  or  assigns,  do  and  shall,  on  the  5th  daj 
of  Noyember  now  next  ensuing^  at  or  in  tlie  common  dining  hall  of  Lincoln's  Ion,  London^ 
We&  and  truly  pay  or  cause  to  be  paid  unto  the  said  {mortgagee^  his  executors,  administrators, 
and  assigfis,  tlie  sum  of  500/.  of  lawful  money  current  in  England,  with  interest  for  the  same, 
after  the  rate  of  5/.  for  every  lOoL  by  tbe  year,  without  any  deduction  or  abatement  whatso- 
ever, THBN  the  said  (mortgagee)f  his  executors,  administratom,  and  assigns,  shall  and  will  re- 
assign and  re-assure  the  said  legacy  and  premises  hereby  assigned,  or  intended  so  to  be,  unto 
tiie  said  (jnortgagor),  his  executors,  administrators,  and  assigns,  or  onto  such  other  person  or 
persons  as  he  or  the^  shall  direct  or  appoint,  freed  from  all  incumbrcnces  to  be  made,  done,  ot 
committed  by  the  said  {mortgagei)^  his  executors,  administrators,  and  assigns,  in  the  mean  time  ; 
BUT  in  case  the  said  (mortgugw),  his  heirs,  executors,  administrators,  and  assigns,  shall  make 
default  in  payment  of  the  said  sum  of  500t  and  interest^  on  the  days  and  time  hereinbefore^ 
appointed  for  payment  of  the  same ;  thbn  upon  trust  that  he  tiie  said  {marlgagee)j  his  exe- 
cutors, administrators,  and  assigns,  do  and  shall,  and  he  and  they  are  hereby  authorized  ^od 
required,  of  his  and  their  own  proper  authority,  without  any  further  consent  or  concurrence 
of  tbe  said  (mortgagor)^  his  executors  or  administrators,  to  make  sale  and  absolutely  dispose  of 
the  said  legacy  or  sum  of  lOOOf.,  and  other  the  premises  hereby  assigned,  for  as  much  money  as 
can  then  be  obtained  for  the  same,  and  assign  and  assure  the  same  to  the  purchaser  or  purchasers 
thereof,  or  as  he,  slie,  or  they  shall  direct  or  require ;  and  do  and  shall  out  of  the  proceeds  of 
such  sale,  retain  and  pay  to  and* for  himself  and  themselves  respectively,  the  said  sum  of  500L 
and  all  interest  for  the  same,  which  shall  remain  unpaid,  and  all  costs,  charges,  and  expences 
of  and  attending  such  sale  and  the  execution  of  the  said  trusts  hereby  reposed  in  him  and  them, 
and  pay  and  assign  the  residue  or  smrplas  of  the  proceeds  of  the  said  sale,  after  such  payments 
and  deductions  as  lastly  aforesaid,  unto  the  said  {mortgag0r),  his  executors,  administrators,  and 
assigns,  as  he  and  they  shall  direct  or  appoint.    And  it  is  hereby  declared  that  the  receipts 
of  the  said  {mortgagee),  his  executors,  administrators,  or  assigns,  shall  be  good  and  sufficient 
discliarges,  and  that  the  said  purchaser.or  purchasers,  his,  lier,  or  their  executors,  admuiistrators, 
and  assigns,  sliall  not  afterwards  be  answerable  or  accountable  for  any  loss,  misapplication,  or 
non-application  of  his,  her,  or  their  purchase  money,  or  any  part  thereof.   {Add  cavenanis  for  pay* 
metU  if  money.  No.  J.  pL  87 ;  t/uU  legacy  is  not  diackargedj  No»  IX,  pi.  %  ;  that  mortgagor  M 
good  right  to  assign  J  No.  I.  pi.  95;  thut  premisit  ekall  rewutin  onjrmts^  No*  YL  p.  1126;  tmdffr 
fitrther  osmrance,  No,  L  pi.  IDS.]    In  witness,  dec. 


No.  IX.  §  4. 

MottTGAGE  OF  PoUCT  OF  IlfSURANOB. 

[Tftis  beii^  so  iikUgihle  s  teewrilty  by  itself^  it  is  seldom  resorted  to,  except  by  way  qf  eoUateni 

security  f  ^f  ii^ic&  the  foUowitig  iset  common  Jbrm,'} 


And  whereas  on  the  treaty  for  tfie  loan  of  the  said  sum  of  4001.  it  was  agreed,  by  and  be- 
tween the  said  parties  hereto,  that  for  the  more  effectually  securing  the  repayment  of  the 
same  with  interest,  the  said  {mortgagor)  should  insure  the  sum  of  5002.  upon  his  life  (which  he 
has  accordinglv  done),  and  that  the  benefit  of  the  said  insurance  should  be  assigned  to  the 
said  {mortgagee)in  manner  hereinafter  mentioned.  Now  therefore  this  indenture  fur- 
ther WITNESSETH,  that  in  pursuance  of  the  said  lastly-mentioned  agreement,  and  for  the 
considerations  hereinbefore  expressed,  he  the  said  (mor^go^of)  hath  granted,  bargained,  sold» 
assigned,  transferred,  and  set  over,  and  by  these  presents  doth  ^nt,  bargain,  sell,  assign, 
transfer,  and  set  over,  unto  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  all 
that  deed  poll  or  mstrament  in  writing,  purporting  to'  be,  and  being  a  policy  of  insurance, 
fiombered  1467,  under  the  hands  and  seals  of  three  of  the  trustees  or  directors  of  the  Norwich 
Union  Insnrance  Company,  bearing  date  tbe  15th  day  of  June,  1816,  whereby  the  sum  of  50a<. 
is  expressed  to  be  assured  by  the  said  ccmipany  upon  the  life  of  the  said  (mortgagor),  to  be  paid 
onto  his  executors,  administrators,  or  assigns,  witliin  three  montlis  after  satisfactory  proof  of 
the  death  of  the  said  (mortgagor)  shall  have  been  received  by  tbe  directors  of  the  said  company. 
In  consideration  of  an  annual  sum  of  54Z.  8s.  6d,  to  be  paid  by  the  said  (mortgagor)  Anjing 
his  life :  together  with  all  and  every  sum  and  sums  of  money  which  shall  or  may  at  any  time  be 
due  or  recoverable  uj>on  or  by  virtue  of  tbe  said  policy  of  insnrance ;  and  all.  the  right,  &c« 
[No,  J.  pi.  74.']  TO  have,  hold,  receive,  perceive,  take,  and  enjoy  the  said  deed  poll,  instru- 
ment, policy  of  insnrance,  and  premises,  hereby  assigned  or  intended  so  to  be,  together  with 
at)  and  every  the  sum  and  sums  of  money  which  shall  become  doc  upon  or  by  virtne  of  the  same, 
tud  all  benefit  and  advantage  to  be  had  or  derived  therefrom  unto  the  said  (mortgagee),  his  exc« 
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Cttton,  admloifttraton,  and  assigns,  to  and  for  his  and  their  own  nse  and  benefit,  snbject  nerer- 
thel€!BS  to  the  proviso  or  condition  for  redemption  hereinafter  contained,  that  is  to  say,  [/V»vtsa, 
Tfo,  I.  p^.  77,  with  the  foUowing  addHion  to  the  amelusion]  ;ahb  then  also  the  said  {mortgtgee), 
liis  execators,  administrators,  and  assigns,  shaH  and  will,  at  the  requests,  costs,  and  charges  of 
the  said  {morigagor\  his  exerntora,  administrators,  and  assigns,  assign  and  effectnally  astore 
the  said  deed  ^oll  or  policy  of  insurance,  and  ali  benefit  and  advantage  thereof  onto  the  said 
(fitortgagor),  ha  execntors,  administrators^  and  assigns,  or  onto  such  person  or  persons  as  he, 
•lie,  or  they  shall  direct  or  appoint.    [Add  mortgage  covenants,  and  titter  covenant  for/mrther  u- 
4Kraficcs— proceed]    A)(D  the  saiit  {mortgagor)  doth  hereby  for  himself,  his  heirs,  execotnrs, 
administrators,  and  assigns,  fnrther  covenant,  promise,  and  agree,  to  and  with  the  said  (auni*' 
gagee),  his  executors  and  admmistrators,  in  manner  folloffing,  Uut  is  to  say,  that  the  said 
\mortgagor)  shall  and  will,  at  his  own  proper  costs  and  charges,  from  time  to  time,  wdf 
and  regularly  pay  the  annual  or  other  payments  upon  the  said  policy  of  insurance  hereinbefore 
assigned  or  intended  so  to  be,  so  that  the  life  of  the  said  {mortgagor)  shall  and  may  be  hence- 
forth well  and  regularly  kept  insured  in  the  said  sum  of  500/.,  at  the  least,  so  long  as  the  said 
principal  sum  of  400i.  or  the  interest  thereof,  or  any  part  thereof  respectively  shall  remain  dae 
and  owing  to  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  and'  shall  and  will 
at  all  times  when  thereunto  required  by  the  said  (mortgagee),  his  executors,  vlmtnistrators,  and 
assigns,  produce  and  shew  unto  him  or  them  the  receipts  or  vouchers  for  the  premiums  or  other 
anm  or  sums  of  money  paid  for  such  insurance  or  insurances ;  and  it  is  hereby  declared  and 
agreed,  that  if  the  sara  (mortgagor)  shall  at  any  time  or  times  hereafter  neglect  toinsoreaod 
leep  insured  the  said  snra  of  500/.  upon  Kb  life  as  aforesaid,  or  refuse  or  decline  to  produce  or 
sl^ew  forth  the  receipt  or  receipts,  voucheror  vouchers,  as  aforesaid,  it  shall  and  may  be  lawfo! 
to  and  for  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  to  efiect,  or  cause  or 
procure  ta  be  effected,  such  insurance  or  insurances,  and  to  obtain  oSier  policy  or  policies  of 
nmirance,  either  in  hi»'or  tlieir  own  name  or  names,  or  in  the  name  of  him  the  said  (mortgagor), 
and  from  time  tb  time  to  keep  the  life  of  the  said  (mortgagor)  insured,-  either  fi'om  year  to  year, 
or  for  any  longer  period  than  a  year,  at  his  and  tneir  discretion.    And  it  is  hereby  also  de^ 
rtared  and  agre^,  that  the  hereditaments  and  premises  hereby  demised,   and  every  part 
tliereof,  with  their  appurtenances,  as  also  the  said  policy  of  insurance,  and  tiie  money  to  be 
recovered  by  virtue  thereof,  shall  stand  and  be  charged  with,  and  be  a  security  to  the  said 
(mortgagee),  his  executors,. administrators,  and  assigns,  for  all  and  every  such  sum  and  sums  of 
Bipney,  which  he  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  shall  advance  or 
pay  for  the  purpose  oi'  on  account  of  such  insurance ;  together  witli  interest  for  the  same  after 
the  rate  of  5/.  for  every  100/.  by  the  year,  and  shall  not  be  redeemed  or  redeemable  either  at 
law  or  in  equity,  until  as  well  such  sum  and  sums  of  nioney  which  shall  be  so  advanced  aod> 
paid  for  or  on  accomit  of  such  insurance,  together  with  interest  for  the'  same  after  tJie  rate 
aforesaid,  from  the  dav  or  days  of  such  payments,  as  also  the  said  sum  of  400/.  and  interest  as 
srfbresaid,  shall  be  fully  paid,  satisfied,  and  discharged ;  Provided  nevertheless  that  Dotwith* 
atanding  any  tliipg  hereinbefore  contained,  the  premiums  and  expences  to  be  paid  or  incurred 
by  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  for  or  on  account  of  the  aid 
insurance  and  the  interest  thereon,  shall  not  be  charged  on  the  said  messuage  tenement  or 
hereditaments  policy  of  insurance  and  premises,'  hereby  released  and  assigned^  or  otherwise 
assured  or  intended  so  to  be,  to  any  greater  extent  than  the  sum  of  100/.  so  as  not  to  exceed, 
with  the  said  sum  of  400/.,  the  sum  of  500/.* ;  And  the  said  (mortgagor)  doth  hereby  further  co- 
Tenant,  promise,  and  agree,  to  and  with  the  said  (mortgagee),  his  htirs,  executors,  administraton, 
and  assigns,  that  so  long  as  the  said  sum  of  400/.  and  interest,  or  ahy  part  thereof  shall  remsin 
doe  and  unpaid,  he  the  said  (mortgagor)  shall  not  go  beyond  seas,  nor  do  or  permit  to  be  done 
any  other  act,  matter,  or  thing  whatsoever,  whereby  or  by  means  whereof  tlie  said  hereinbefore 
in  part  recited  deed  poll  or  policy  of  insurance,  or  the  assurance  thereby  made,  can  or  may  bt 
vacated,  prejudiced,  or  endansered;  and  it  is  hereby  further  declared  and  agreed,  thatsM 
and  every  the  snm  and  sums  of  money  which  shall  be  recovered  or  received  upon  or  by  virtue 
of  the  said  policy  hereby  assigned,  or  other  policy  or  policies  of  insurance,  shall  be  taken  and 
received  by  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  and  be  by  him  sad 
them  applied  (either  wholly  or  in  part)  in  payment  and  discharge  of  the  said  sum  of  400/.  and 
interest,  and  such  other  snm  and  sums  as  shall  have  been  paid  by  the  said  (mortgagee),  his  exe- 
cutors, administrators,  and  assigns  in  or  for  any  such  assurances  as  aforesaid,  and  the  interest 
which  shall  or  may  be  due  thereon,  and  all  expences  incurred  by  reason  thereof;  the  sorplosof 
such  sum  or  sums  of  money  (if  any)  to  be  paid,  applied,  and  disposed  of,  unto  and  to  the  use, 
or  for  tlie  benefit  and  advantage  of  the  said  (tnortgagor),  his  executors,  administrators,  and 
assigns,  or  as  he  or  they  shall  direct  or  appoint.    In  witness,  &c. 

*  The  excei^ttpn  in  the  present  stamp  act  extends  only  to  premiums  paid  by  annuitants  ia 
assuring  tlie  lives  of  their  grantors,  which  renders  the  above  stipulation,  or  a  ibL  stamp  neces- 
sary.   Vide  Seott  v.  AUaopp,  i  Pri.  20. 
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No,.  IX.  §  5. 

Mortgage  qf  ToIU  and  Dutiet  settled  by  Act  of  Parliament  upon  Highways^  tfc. 


This  Indenture,  made,  &c. — between  A.  B.,  C.  D.,  and  others  (trustees  named  and  ap-* 
pointed  in  an  act  of  parliament  passed  in  the  3d  year  of  the  reign  of  his  present  Majesty,  inti- 
toled,  '*  An  act  for  repairinjr  the  roads  from  Fcrr^  Bridge  to  the  town  of  Boston,  in  the  county 
of  Lincoln'*),  of  tlie  one  part,  and  (mortgagee),  of  the  other  part^  Whereas  sundry  tolls  and 
duties  are  granted  by  the  said  act  for  repairing  and  keeping  in  repair  the  said  roads,  and  the 
trustees  therein  named,  or  any  fifteen  or  more  of  them,  are  empowered  to  take  np  at  interest 
any  snm  or  sums  of  money  for  the  more  speedy  reparation  6f  the  said  roads,  and  to  assign  over 
the  said  tolls  and  duties  as  a  secnrjty  for  the  same.*  And  whereas  at  a  meeting  of  the  said  trus- 
tees, pursuant  to  the  said  act,  it  was  agreed  to  borrow  the  sum  of  13001.  at  4  per  cent,  interest, 
which  the  said  (mortgagee)  hath  agreed  to  advance  on  the  credit  of  the  said  act  of  parliament, 
and  the  assignment  and  assurance  hereafter  contained.  Now  this  indenture  witnessetii, 
tiiat  for  and  in  consideration  of  the  sum  of  isoo/.  in  hand  paid  by  the  said  (mortgagee)  to  the 
said  A.  B.  as  treasurer  of  the  said  company  of  trustees,  with  the  consent  and  concurrence  of 
the  said  C.  D.,  Sec.  testified  by  their  respective  executions  of  these  presents,  in  order  and  upon 
trust  to  pay  and  satisfy  the  reasonable  charges  expended,  or  to  be  expended  abont  or  by  reason 
of  passing.the  said  act  of  parliament  and  of  tliese  presents,  alid  in  trust  to  apply  the  residue 
of  the  said  sam  of  1200/.  in  the  speedy  repairs  of  the  said  highways*  the  receipt  of  which  said 
sum  of  l^OOZ.  the  said  A.  B.  doth  hereby  acknowledge,  and  of  and  from  the  same  and  every 
part  thereof  doth  acquit,  release,  and  discharge  the  said  (mortgagee),  his  heirs,  executors,  ad* 
ministrators,  and  assigns,  and  every  of  them  ^r  ever,  by  these  presents ;  tliey  the  said  A.  B., 
C.  D.,  and  others,  have  assigned,  transferred,  and  set  over,  and  by  these  presents  do  assign, 
transfer,  and  set  over  unto  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  all 
and  cv^  the  duties  and  tolb  granted  or  made  payable  by  the  said  act  of  parliament,  with  aft 
the  ways,  means,  powers,  and  authorities  for  collecting,  raising,  and  gathering  in  the  same, 
*ro  HAVE,  HOLD,  perceive,  and  t^ke  tlie  same  to  his  and  their  own  use,  during  the  residue  of  tho 
term  of  twenty-one  years,  granted  in  and  by  the  said  act  of  parliament  and  now  to  come  and 
unexpired ;  provided  always  that  if  the  said  trustees  appointed  or  to  be  appointed  bv  the 
said  aet  of  parliament  for  the  time  being,  or  any  of  them,  or  the  receiver  or  treasurer  of  dm 
said  trustees  for  the  time  being,  do  and  shall  well  and  truly  pay  or  tanse  to  be  paid  to  tlie  said 
{mortgagee),  his  executors,  administrators,  and  assigns,  the  full  and  just  sum  of  13481.  of  lawful 
money  current  in  England,  m  manner  following  (Hiat  is  to  say),  242.  part  thereof,^  on  the  8t1i 
day  of  January  now  next  ensuing,  and  the  further  sum  of  13241.  resiune  thereof,  upon  the  8th 
day  of  July,  which  will  be  in  the  year  of  our  Lord  1833,  without  any  deduction  or  abatement 
whatsoever,  then  this  assignment,  and  every  elause,  matter,  and  thing  herein  contained,  shall 
cease,  determine,  and  be  void ;  and  it  is  hereby  declared  and  agreed,  by  and  between  all  the 
said  parties  to  these  presents,  that  until  defanit  shall  be  made  in  payment  of  the  said  sum  of 
13482.,  or  some  part  thereof,  contrary  to  the  proviso  hereinbefore  contained,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  trustees,  their  treasurer,  receiver,  or  otlier  agents,  to  receive 
and  take  the  duties  and  tolls  granted  as  aforesaid,  and  to  manage  and  apply  the  same  to  the 
nses  intents  and  purposes  in  and  by  the  said  recited  act  expressed,  directed,  and  appointed* 
lar  witness,  &c. 


No.  X. 

Mortgage  by  Tenant  for  Lipb. 


This  Indenture,  made,  &c.— between  {mortgagor)  of  the  one  part,  and  (mortgagee)  of 
<he  other  part.  [RecHe  will, gwinglife  estate  to  mortgagor, "  with  divers  remainders  over,  as  in  the 
said  will  is  expressed."]  And  whereas  the  said  (mortgagor)  is  now  in  possession,  or  in  receipt 
of  the  rents  and  profits  of  the  said  messuage  or  tenement  and  hereditaments,  and  having  occasion 
to  borrow,  &c.  [No.  L  pL  4.]  Now  this  indenture  witnesseth,  thaj  in  pursuance  of  the 
said  agreement,  and  for  and  In  [consideration.  No.  /.  pi,  63];  he  the  said  (mortgagor)  hath  granted, 
bargained,  sold,  aliened,  released,  and  confirmed,  and  by  these  presents  doth  grant,  bargain, 
sell,  alien,  release,  and  confirm,  unto  the  said  (mortgagee),  in  his  actual  possession,  &c.  [recite  lease 
for  a  year.  No.  /.  pi.  68.]  and  to'hi8>execntors,  administrators,  and  assigns,  all  that  [insert  par- 
eels,  general  words.  No.  I.  pi.  70;  reversion,  ib.  pZ.  73;  estate,  ib.  pi.  73.]  to  hate  and  to 
hold  the  said  messuage  or  tenement,  hereditaments,  and  all  and  singular  other  the  premises 
hereby  released  or  otherwise  assured  or  intended  so  to  be,  and  every  part  and  parcel  of  tlie 
same,  with  their  appurtenaoces,  unto  and  to  the  use  of  the  said  (mortgagee)^  his  executors,  ad- 
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thing  88  aforesfttd,  they  the  said  A.  B.  and  D.  hla  wife^  or  one  of  them,  now  hare,  &c,  [gotd 
right  to  assigny  No.  I.  pl»  95] ;  and  xiao  that  he  the  said  A.  B.,  his  ezecntors  or  administraton, 
shall  not,  nor  will  at  any  time  hereafter,  receive  the  said  som  of  10001.,  or  the  interest  thereof, 
or  the  said  equal  third  part  or  share,  and  premises,  hereby  assigned  or  intended  so  to  be^  nor 
make,  do^  execute,  or  knowingly  occajsion  or  suffer,  any  act,  deed,  matter  or  thing  whatsoever, 
whereby,  or  by  means  or  in  consequence* whereof,  the  said  J.  P.,  his  executors,  administraton, 
or  assigns,  shall  or  may  be  prevented,  hindered,  or  interrupted,  from  receiving,  recovering, 
or  enforcing  payment  of  the  same  principal  money  and  premises^  or  any  part  meieof.  Ann 
FURTHBR;  that  they  the  said  A.  B.,  and  D.  his  wife,  their  and  each  of  their  execntors  and 
administrators,  and  all  and  every  other  person  and  persons  having  or  daiming,  or  who  shall 
or  may  have  or  claim,  any  estate,  right,  title,  interest,  property,  claim  or  demimd  whatsoever, 
either  at  law  or  in  equity,  of^in,  to,  or  out  of  the  said  premises  hereby  assigned  or  intended 
•o  to  be,  or  any  of^  them,  or  any  part  thereof  respectively,  by,  from,  vnder,  or  in  tfost 
lor  him  the  said  A.  B.,  or  the  said  D.  his  wife,  or  either  of  them,  their,  or  either  of  their 
executors  or  admniistraton,  shad  and  will  [make  Jkriher  asstirafiM,  Nf.  L  pk  100].     In  wit- 

BBS9,&e* 

No.  IX.  §  2.      ^ 

MORTOAOB  OF  LBGACT. 


This  Imdisnturb,  made,  &c.-^bbtwkbn  {mmigaf^^r)  of  the  one  part,  and  (m&rig^git^ei 
the  other  part.— -Wrbrbas  A.  B.,  late  of  S.,  in  the  eonnty  of  W^,  deceased,  by  his  last 
will  and  testament  in  writing,  bearine  date  on  or  about  the  1st  day  of  Mav,  in  the  year 
1816,  gave  and  bequeathed  (amon^fst  ouier  things^  the  sum  of  lOOOl.  to  the  said  (mortgngor),  hit 
executors,  adminfstrators,  and  assigns,  to  be  paia  to  the  said  {mortgagor)^  his  execaton,  admi- 
nistrators, and  assigns,  vHthin  six  months  after  ttit  decease  of  the  said  testator's  wilb  Sarah  B. 
(who  is^still  living);  and  the  said  A.  B.  nominated  and  appointed  C.  D.'and  E.  F.,  execston 
of  his  said  will.    Anu  wherbas  [recite  testutor^a  dettih^  and  probate  of  his  wiU  by  one  ff  ihk 


cators,  No,  I,  pL  St ;  and  that  mortgagor  hoe  occasion  to  borrow,  No,  I,  pL  4.1  Now  this  »• 
OBNTVRB  wiTMESSBTB,  that  lu  pursuauce  of  the  said  agreement,  and  for  and  in  [cangiderttian. 
No,  I.  pi.  6<.] ;  he  the  said  {mcrtgagor)  hatii  bargained,  sold,  assigned,  transferred,  and  set 
over,  and  by  these  presents  doth  bargam,  sell,  assign,  transfer,  and  set  over  unto  the  said 
imortgagee)y  his  execntors,  administrators,  and  assigns,  all  that  the  said  legacy  or  son  of 
1000^.,  giren  and  bequeathed  to  the  said  (mortgagor)y  his  executors,  adrntnistrators,  and  asti^, 
by  the  said  hereinbefore  in  part  recited  will  <n  the  8§id  A.  B.  deceased,  and  all  benefit  aad 
advantage  thereof,  amo  all  the  right,  t^c,  [No.  I. pi  74.]  to  Have,  bold,  receive,  perceive, 
tak«,  and  enjov  the  said  legacy  or  sum  of  lOOOi.  hereinbefore  assigned  or  expressed  or  in- 
tended so  to  be,  and  the  interest  thereof,  and  every  part  thereof  respectively,  unto  the  said 
{mortgagee),  his  executors,  administrators,  and  assigns,  to  and  for  his  and  their  ownase  and 
benefit,  subject  nevertheless  to  the  proviso  or  condition  for  redemption  hereinaHer  cod* 
tained,  that  is  to  say,  {add  protieo,-  No.  I.  pi.  77 ;  «id  cofjenant  for  payment  of  meaef.  No.  /• 
jrf.  87.J  Ah D  the  said  (mor^^tf'or)  doth  hereby  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, further  covenant,  declare,  and  agree  to  and  with  the  said  {mortgage^  his  exe- 
cutors, administrators,  and  assigns,  that  he  the  said  {mortgagor)  hath  not  at  any  time  or 
times  heretofore  received,  compounded  foV,  released  or  discharged  the  said  legacy  or  som  of 
lOOOi.  hereby  assigned  or  inf  eivded  so  to  be,  or  any  part  thereof,  nor  made,  done,  or  exeeoted 
«ny  act,  deed,  matter  or  thing  whatsoever,  whereby  or  by  reason  or  means  vrfaereof  the  sane 
legacy,  or  any  part  thereof,  now  is  or  hereafter  can,  shall,  or  may  be  impeached,  charged, 
ancnmbered,  or  prejudicially  affected  in  any  manner  howsoever.  And  furthbr  that  the 
said  (mortgagor),  his  execntors  and  administrators,  shall  not,  nor  vnll,  during  the  coniuaaace 
<»f  the  said  sura  of  5002.  on  this  security,  without  the  express  consent  and  direction  of 
the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  receive,  compomid,  riAeaie, 
discharge,  incumber,  or  prejudice  tiie  same;  and  also  that  he  the  said  (tnor^gor) now katk 
in  himself  good  right,  full  power,  and  lawful  and  absolute  authority  to  assign  tfie  said  legacy 
or  sum  of  10002.  hereby  assigned  or  intended  so  to  be,  unto  the  said  (mortgagee),  his  execotois, 
administrators,  and  assigns,  in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
these  presents.  [Add  covenamt  forjmrther  aesurance,  JVo.  /.  fi,  100.]  In  wiTNCsa,  &e* 

* 

No.  IX.  §  3.- 

Mortgage  of  Legact,  with  Trust  for  Sale. 


This  iNDENTrRE,  made,  &c.  [proceed  as  intKe  hut  precedent,  No.  IX,  §  S.  to  the  haiendtm, 
then  add]  To  hate  and  to  hold  the  said  legacy,  sum  and  sums  of  money,  and  all  and  liBgabr 
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other  the  premiset  hereby  assigned,  or  iDteaded  ao  to  be,  onto  the  said  (fnorigagee\  his  ezi^cit. 
tors,  administrators,  and  assigjis,  as  and  for  his  and  their  own  proper  goods  and  chattel  for 
ever,  upon  the  trnsts  nevertheless,,  and  to  and  for  the  ends  intents  and  purposes  bereinafLev 
expressed  and  declared,  of  and  concerning  the  same  (that  is  to  say),  Upon  trust  that  if  the 
said  {nutrtgagor)^  his  heirs,  executors,  administrators,  or  assigns,  do  and  shall,  on  the  dtb  daj 
of  November  now  next  ensainff^  at  or  in  the  common  dining  hall  of  Lincoln's  Inn,  London^ 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  {mortgagee),  his  executors,  administrators, 
and  assigiis,  the  sum  of  500/.  of  lawful  money  current  ia  England,  with  interest  for  the  same, 
after  the  rate  of  5/.  for  every  lOOt  by  the  year,  without  any  deduction  or  abatement  whatso- 
ever, THBN  the  said  (mortgagee),  his  executors,  administratoin,  aad  assigns,  shall  and  will  re- 
assign and  re-assure  the  said  legacy  and  premises  hereby  assigned,  or  intended  so  to  be,  nnto 
the  said  (mor^e^or),  his  executors,  administrators,  and  assigns,  or  nnto  such  other  person  or 
persons  as  be  or  they  shall  direct  or  appoint,  freed  from  all  incumbrances  to  be  made,  done,  oc 
conomitted  by  the  said  {mortgagee),  his  executors,  adminisCratoffs,  and  assigns,  in  the  mean  time  ; 
BUT  in  case  the  said  {morigagor),  his  heirs,  executors,  administrators,  and  assigns,  shall  make 
default  in   payment  of  the  said  sum  of  5002.  and  interest^  on  the  days  and  time  hereinbefore^ 
appointed  for  payment  of  the  same ;  thbn  upon  trust  that  he  tiie  said  (mortgagee),  his  exe- 
cutors, administrators,  and  assigns,  do  and  shall,  and  he  and  they  are  hereby  avthorixed  ^od 
required,  of  his  and  their  own  proper  authority,  without  any  further  consent  or  concurrence 
of  the  said  (mortgagor),  his  executors  or  admUustrators,  to  make  sale  and  absolately  dispose  of 
the  said  legacy  or  sum  of  lOOO/.,  and  other  the  premises  hereby  assigned,  for  as  much  money  as 
can  then  be  obtained  for  the  same,  and  assign  and  assure  the  same  to  the  purchaser  or  purchaisers 
thereof,  or  as  he,  she,  or  they  shall  direct  or  require ;  and  do  and  shall  out  of  the  proceeds  of 
such  sale,  retain  and  pay  to  andfor  himself  and  themselves,  respectively,  the  said  sum  of  5002. 
and  all  interest  for  the  same,  which  shall  remain  unpaid,  and  all  costs,  charges,  and  expences 
of  and  attending  such  sale  and  the  execution  of  the  said  trusts  hereby  reposed  in  him  and  them, 
and  pay  and  assign  the  residue  or  snrpUis  of  the  proceeds  of  the  said  sale,  after  such  payments 
and  dednctions  as  lastly  aforesaid,  nnto  the  said  {mortgagor),  his  executors,  administrators,  and 
assisns,  as  he  and  they  shall  direct  or  appoint.    And  it  is  uerbbv  declared  that  the  receipts 
of  roe  said  (mortgagee),  his  executors,  administrators,  or  assigns,  shall  be  good  and  sufficient 
dischar||es,  and  tbat  the  said  purckaser.or  purchasers,  his,  her,  or  their  executors,  administrators, 
and  assigns,  shall  not  afterwards  be  answerable  or  accountable  for  any  loss,  misapplication,  or 
non-application  of  his,  her,  or  their  purchase  money,  or  any  part  thereof.   [Add  covenamts  for  pay- 
meiU  ^  money,  JVo.  /.  pi.  87;  tkat  legaty  ie  not  ducharged.  No.  IX.  pi.  S;  that  mortgagor  bio 
good  right  to  assign,  No,  I.  pi.  95;  tha  premiaos  ehall  remaim  onJrmt$f  No,  VL  p.  1126;  aad/ff 
Jurtker  asnarancef  No.  L  pi.  lOS.]    In  witness,  dec. 


No.  IX.  §  4. 

MORTOAOB  OF  POUCT  OF  InSURAROB. 

[Tikis  beimg  oo  imeUgihle  a  oeewrUy  by  iteeY,  U  ia  seldom  reoorted  to,  except  by  way  ^  eoUaterai 

aecmity,  ^  lefticA  He  following  is  a  common  form.} 


And  whbrbas  on  the  treaty  for  tie  loan  of  the  said  sum  of  4001.  it  was  agreed,  by  and  be- 
tween the  said  parties  hereto,  that  lor  the  more  effectually  securing  the  repayment  of  the 
•ame  with  interest,  the  said  {mortgagor)  should  insure  the  sum  of  5001.  upon  his  life  (which  he 
has  accordingly  done),  and  that  the  beae6t  of  the  said  insnrance  should  be  assigned  to  the 
■aid  (mor^aiff^e)  in  manner  hereinafter  mentioned.  Now  therbforb  this  indenture  pur. 
TRER  WITNESSETH,  that  in  pursuance  of  the  said  lastly-mentioned  agreement,  and  for  the 
considerations  hereinbefore  expressed,  he  th%  bM  (mortgagor)  hath  granted,  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  by  these  presenls  doth  frant,  bargain,  sell,  assign, 
transfer,  and  set  over,  unto  the  said  (mortgagu),  his  executors,  adnuaistrators,  and  assigns,  all 
THAT  deed  poll  or  instrument  in  writing,  purporting  to-  be«  and  being  a  policy  of  insurance, 
fiumbered  1467,  under  the  hands  and  seats  of  three  of  the  trustees  or  directors  of  the  Norwich 
yni<m  Insarance  Company,  bearing  date  the  I5th  day  of  June,  1816,  whereby  the  sum  of  50a(. 
is  eipressed  to  be  assured  by  the  said  company  apon  the  life  of  the  said  (mortgagor),  to  be  paid 
nnto  his  executors,  administrators,  or  assigns,  witliin  three  months  after  satisfactory  proof  of 
the  death  of  the  said  (mortgagor)  shall  have  been  received  by  the  directors  of  the  said  company, 
^  consideration  of  an  annual  sum  of  541.  8f .  6d.  to  be  paid  by  the  said  (mortgagor)  Anrfng 
^  life :  together  with  all  and  every  sum  and  svms  of  money  which  shall  or  may  at  any  time  be 
due  or  recoverable  upon  or  by  virtue  of  the  said  policy  of  insurance ;  and  alL  the  right,  Stc* 
[No,  I.  pi, 7^,"]  TO  have,  hold,  receive,  fierceive,  take,  and  enjoy  the  said  deed  poll,  instni-  I 

■Bent,  policy  of  insnrance,  and  premises,  hereby  assigned  or  intended  so  to  be,  together  with  J 
all  and  every  the  sum  and  sums  of  money  which  shall  become  due  upon  or  by  virtue  of  the  same,  M 
«ud  all  benefit  and  advantage  to  be  had  or  derived  therefrom  unto  the  said  (mortgagee),  his  exc-       ■ 
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fntoni)  fldmloistraton,  and  aMlgns,  to  and  for  his  and  tiidr  own  use  and  benefit,  snbject  never- 
thel€!B8  to  the  proviso  or  condition  for  redemption  hereinafter  contained,  that  is  to  say,  [Prmoiio^ 
Tfo,  l,pU77y  with  the  following  addition  to  the  conclusion];  KHB  then  also  the  said  (jmnigogee\ 
hh  execators,  administrators,  and  assigns,  shall  and  wiH,  at  the  requests,  costs,  and  charges  of 
the  said  {morigagor),  his  exerntora,  administrators,  and  assigns,  assign  and  effectually  assore 
the  said  deed  ^oll  or  policy  of  insurance,  and  aU  benefit  and  advantage  Ihereof  unto  the  said 
{fuortgagor),  hts  execntors,  administrators^  and  assigns,  or  nnto  such  person  or  persons  as  he, 
•he,  or  they  shall  direct  or  appoint.    [Add  mortgage  covenants,  and  after  covenant  forfwrther  at- 
^uranees'^proceed]    AND  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  execntors, 
administrators,  and  assigns,  further  covenant,  promise,  and  agree,  to,  and  with  the  said(MOTi«* 
gagee)i  his  executors  and  administrators,  in  manner  following,  that  is  to  say,  that  the  said 
{mortgagor)  shall  and  will,  at  his  own  proper  costs  and  charges,  from  time  to  time,  welf 
and  regularly  pay  the  annual  or  other  payments  upon  the  said  policy  <rf  insurance  hereinbefore 
assigned  or  intended  so  to  be,  so  that  tlie  life  of  the  said  (mortgagor)  shall  and  may  be  hence- 
forth well  and  regularly  kept  insured  in  the  said  sum  of  5001.,  at  the  least,  so  long  as  the  said 
principal  sum  of  400i.  or  the  interest  thereof,  or  any  part  thereof  respectively  shall  remain  due 
annd  owing  to  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  and' shall  and  will 
at  all  times  when  thereunto  required  by  the  said  {mortgagee),  his  execntors,  administrators,  and 
assigns,  produce  and  sHew  unto  him  or  them  the  receipts  or  vouchers  fi)r  the  preminroa  or  other 
«nm  or  sums  of  money  paid  for  such  insurance  or  insurances ;  and  it  is  hereby  declared  and 
agreed,  that  if  the  sara  (mortgagor)  shall  at  any  time  or  times  hereafter  neclect  to  insure  and 
leep  insured  the  said  aura  of  500/.  upon  hu  life  as  aforeai|id,  or  refuse  or  decline  to  produce  or 
•hew  forth  the  receipt  or  receipts,  voucheror  vouchers,  as  aforesaid,  it  shall  and  may  be  lawfol 
to  and  for  the  said  {mortgagee),  his  execntors,  administrators,  and  assigns,  to  effect,  or  cause  or 
procure  to  be  effected,  such  insurance  or  insurances,  and  to  obtain  oSier  policy  or  policies  of 
nmirance,  either  in  hi»'or  tlieir  own  name  or  names,  or  in  the  name  of  him  the  said  {mortgagor), 
and  from  time  tb  time  to  keep  the  life  of  the  said  (mortgagor)  insured,-  either  fitmi  year  to  year, 
or  for  any  longer  period  than  a  year,  at  his  and  tneir  discretion.    And  it  is  hereby  also  (!»• 
rtared  and  agreed,  that  the  hereditaments  and  premises  hereby  demised,   and  every  part 
tliereof,  with  their  appurtenances,  as  also  the  said  policy  of  insurance,  and  the  money  to  be 
recovered  by  virtue  thereof,  shall  stand  and  be  charged  with,  and  be  a  security  to  the  said 
{mortgagee),  his  executors,  administrators,  and  assigns,  for  all  and  every  such  sum  and  sums  of 
Bipney,  which  he  the  said  {mortgagee),  his  executors,  administrators,  and  assigns,  shall  advance  or 
pay  for  the  purpose  oi'  on  account  of  such  insurance ;  together  witli  interest  for  the  same  after 
the  rate  of  51.  for  every  1001.  i^  tlie  year,  and  shall  not  be  redeemed  or  redeemable  either  at 
law  or  in  equity,  until  as  well  such  sum  and  sums  of  money  which  shall  be  so  advanced  asd- 
paid  for  or  on  accomit  of  such  insurance,  together  with  interest  for  the '  same  after  the  rate 
aforesaid,  from  the  day  or  days  of  such  payments,  as  also  the  said  sum  of  4001.  and  interest  as 
aforesaid,  shall   be  fully  paid,  satisfied,  and  discharged ;  Provided  nevertheless  that  notwith> 
standing  any  tliipg  herein b2fore  contained,  the  premiums  and  expences  to  be  paid  or  incorred 
by  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  for  or  on  account  of  the  said 
insurance  and  the  interest  thereon,  shall  not  be  charged  on  tlie  said  messuase  tenement  or 
hereditaments  poh'cy  of  insurance  and  premises,'  hereby  released  and  assigned^  or  otherwise 
sissured  or  intended  so  to  be,  to  any  greater  extent  than  the  sum  of  1001.  so  as  not  to  exceed, 
with  the  said  sum  of  4001.,  the  sum  of  5001.* ;  And  the  said  (mortgagor)  doth  hereby  further  co- 
Tenant,  promise,  and  agree,  to  and  with  the  said  {mortgagee),  his  ht-irs,  executors,  administratori» 
and  assigns,  that  so  long  as  the  said  sum  of  4001.  and  interest,  or  any  part  thereof  shall  remain 
doe  and  uapaid»  he  the  said  (mortgagor)  shall  not  go  beyond  seas,  nor  do  or  permit  to  be  done 
any  other  act,  matter,  or  thing  whatsoever,  whereby  or  by  means  whereof  the  said  hereinbefore 
in  part  recited  deed  poll  or  policy  of  insurance,  or  the  assiurance  thereby  made,  can  or  may  be 
vacated,  prejudiced,  or  endangered;  and  it  is  hereby  further  declared  and  agreed,  thataM 
and  every  the  som  and  sums  of  money  which  shall  be  recovered  or  received  upon  or  by  virtve 
of  the  said  policy  hereby  assigned,  or  other  policy  or  policies  of  insurance,  shall  be  taken  and 
received  by  the  said  {mortgagee),  his  executors,  administrators,  and  assigns,  and  be  by  him  and 
them  applied  (either  wholly  or  in  part)  in  payment  and  discharge  of  the  said  sum  of  4001.  and 
interest,  and  such  other  sum  and  sums  as  shall  have  been  paid  by  the  said  (mortgagee),  his  exe- 
cutors, administrators,  and  assigns  in  or  for  any  such  assurances  as  aforesaid,  and  the  interest 
wliich  shall  or  may  be  due  thereon,  and  all  expences  incurred  by  reason  thereof;  the  sorplasof 
such  sum  or  sums  of  money  (if  any)  to  be  paid,  applied,  and  disposed  of,  unto  and  to  the  use, 
or  for  the  benefit  and  advantage  of  the  said  (mortgagor),  his  executors,  administrators,  and 
assigns,  or  as  he  or  they  shall  direct  or  appoint.    In  witness,  &c. 

*  The  exce|)tion  in  the  present  stamp  act  extends  only  to  premiums  paid  by  annuitants  ia 
assuring  the  lives  of  their  grantors,  which  renders  the  above  stipulation,  or  a  251.  stamp  neces- 
sary.   Vide  Scott  v.  AlUopp,  %  Pri.  20. 
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No,  IX.  §  5. 

Mortgage  qf  Tods  and  Dutiet  settled  by  Act  of  Parliameni  upon  Highways^  tfc. 


This  Indenture,  made,  &c. — between  A.  B.,  C.  D.,  and  others  (trustees  named  and  ap- 
pointed in  an  act  of  parliament  passed  in  the  3d  year  of  the  reign  of  his  present  Majesty,  inti- 
tuled, **  An  act  for  repairinj^  the  roads  fVom  Ferry  Bridge  to  the  town  of  Boston,  in  the  county 
of  Lincoln"),  of  the  one  part,  and  {mortgagee),  of  the  other  parti     Whereas  sundry  tolls  and 
daties  are  granted  by  the  said  act  for  repairing  and  keeping  in  repair  the  said  roads,  and  the 
trustees  therein  named,  or  any  fifteen  or  more  of  them,  are  empowered  to  take  up  at  interest 
any  tain  or  sums  of  money  for  the  more  speedy  reparation  6f  the  said  roads,  and  to  assign  over 
the  said  tolls  and  dnties  as  a  security  for  the  same.*  And  whereas  at  a  meeting  of  the  said  trns- 
teesy  pnrsnant  to  the  said  act,  it  was  agreed  to  borrow  the  sum  of  13001.  at  4  per  cent,  interest, 
which  the  said  (mortgagee)  hath  agreed  to  advance  on  the  credit  of  the  said  act  of  parliament, 
and  the  assienment  and  assurance  hereafter  contained.    Now  this  indenture  witnessetii, 
tiiat  for  anof  in  consideration  of  the  sum  of  iSOOf.  in  hand  paid  by  4he  said  (mortgagee)  to  the 
said  A.  B.  as  treasurer  of  the  said  company  of  trustees,  with  the  consent  and  concurrence  of 
the  said  C.  D.,  &c.  testified  by  their  respective  executions  of  these  presents,  in  order  and  upon 
.trust  to  pay  and  satisfy  the  reasonable  charges  expended,  or  to  be  expended  abont  t>r  by  reason 
of  passing. the  said  act  of  parliament  and  of  tliese  presents,  alid  in  trust  to  apply  the  residue 
of  the  said  sum  of  ISOO/.  in  the  speedy  repairs  of  the  said  highways^  the  receipt  of  which  said 
sam  of  1300Z.  the  said  A.  B.  doth  hereby  acknowledge,  and  of  and  from  tlie  same  and  every 
p«rt  thereof  doth  acquit,  release,  and  discharge  the  said  (mortgagee),  his  heirs,  executors,  adk 
ministrators,  and  assigns,  and  every  of  them  for  ever,  by  these  presents ;  tliey  the  said  A.  B.^ 
C.  D^  and  otliers,  have  assigned,  transferred,  and  set  over,  and  b^  these  presents  do  assign, 
transfer,  and  set  over  unto  the  said  (mortgagee),  his  execntors,  administrators,  and  assigns,  alt. 
and  cvCTy  the  dnties  and  tolb  granted  or  made  payable  by  the  said  act  of  parliament,  with  all 
the  ways,  means,  powers,  and  authorities  for  collecting,  raising,  and  gathering  in  the  same, 
TO  HAVE,  HOLD,  perceive,  and  take  tlie  same  to  his  and  their  own  use,  during  the  residue  of  the 
term  of  twenty-one  years,  granted  in  and  by  the  said  act  of  parliament  and  now  to  come  and 
unexpired ;  provided  always  that  if  the  said  trustees  appointed  or  to  be  appointed  by  the 
said  aet  of  parliament  for  the  time  being,  or  any  of  them,  or  the  receiver  or  treasurer  of  dm 
said  trustees  for  the '  time  beins,  do  and  shall  well  and  truly  pay  or  tanse  to  be  paid  to  the  said 
(mortgagee),  his  executors,  admmistrators,  and  assigns,  the  full  and  jnst  sum  of  13481.  of  lawful 
money  current  in  England,  m  manner  following  (mat  is  to  say),  34^  part  thereof,  on  the  8t1i 
day  of  January  now  next  ensuing,  and  the  furUier  sum  of  l$24l*  residue  thereof,  upon  the  8th 
day  of  July,  which  will  be  in  the  year  of  our  Lord  1Q93,  without  any  deduction  or  abatement 
whatsoever,  then  this  assignment,  and  every  clause,  matter,  and  thing  herein  contained,  shall 
cease,  determine,  and  be  void;  and  it  is  hereby  declared  and  agreed,  by  and  between  all  the 
said  parties  to  these  presents,  that  until  default  shall  be  made  in  payment  of  the  said  sum  of 
1248{.,  or  some  part  thereof,  contrary  to  the  proviso  hereinbefore  contained,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  tnistees,  their  treasurer,  receiver,  or  other  agents,  to  receive 
and  take  the  duties  and  tolls  granted  as  aforesaid,  and  to  manage  and  apply  the  same  to  the 
nses  intents  and  purposes  in  and  by  the  said  recited  act  expressed,  directed,  and  appointed* 

la  WITNESS,  &c. 


No.  X. 

Mortgage  dt  Tenant  for  Lipb. 


18  Indenture,  made,  &c.— between  {mortgagor)  of  the  one  part,  and  (mortgagee)  of 
tier  part.  {Recite  will,  giving  life  estate  to  mortgagor, «  with  divers  remainders  over,  as  in  the 


This 
the  other 

said  will  is  expressed."]  And  whereas  the  said  (mortgagor)  is  now  in  possession,  or  in  receipt 
of  the  rents  and  profits  of  the  said  messuage  or  tenement  and  hereditaments,  and  having  occasion 
to  borrow,  &c.  [No.  L  pi  4.]  Now  this  indenture  witnesseth,  thai  in  pursuance  of  the 
«id  agreement,  and  for  and  in  [consideration.  No,  L  pi.  62];  he  the  said  (mortgagor)  hath  granted, 
bargained,  sold,  aliened,  released,  and  confirmed,  and  by  these  presents  doth  grant,  bargain, 
sell,  alien,  release,  and  confirm,  unto  the  said  (mortgagee),  in  his  actual  possession,  &c.  [recite  lease 
ftrayear.  No.  /.  pi.  68.]  and  tohisvexecntors,  administrator*,  and  assigns,  all  that  [insert  par' 
'ell,  general  words,  No.  T.  pi.  70;  reversion,  ib.  pi.  72;  estate,  ib.  pi.  73.]  to  have  andto 
HOLD  the  said  messuage  or  tenement,  hereditaments,  and  all  and  singular  other  the  premises 
hereby  released  or  otherwise  assured  or  intended  so  to  be,  and  every  part  and  parcel  of  tlie 
*^e,  with  their  appurtenaoces,  unto  and  to  the  use  of  the  said  (mortgagee)^  hia  executors,  ad« 


11^8  TRAHSFBH  OF  MORTOAOE.  [App. 

for  kis  iROMV,  and.  mortgagor  teauuia further  mtboaact^  t6.  fp|.  45.]    Now  this  ikdbhturb  wit- 
mess  eth,  tnat  in  pursuance  ot  the  said  agreement,  and  for  and  in  {eonfideration  of  mortgage 
montu^  Ao.  /.p<.64.]  he  the  said  {tmortgngee),  with  the  privity,  consent,  and  approbation  of  the 
said  {mortgagor)^  testified  by  his  execution  of  these  presents,  hath  bargained,  sold,  assigned, 
transferred^  and  set  over,  and  by  these  presents  doth  bargain,  sell,  assign,  transfer,  and  set 
over  unto  the  said  ia88^nee\  his  executors,  administrators,  and  assigns,  all  that  the  said 
principal  sum  of  1700/.  secured  by  the  said  hereinbefore  in  part  recited  indentures  of  lease  and 
release,  by  way  of  mortgage,  or  intended  so  to  be,  and  all  interest  due  and  to  grow  doe  for 
and  in  respect  of  the  same  principal  sum,  together  witli  the  same  indentures  of  lease  and  re- 
lease,  and  all  benefit  and  advantage  to  be  derived  therefrom,  and  all  bonds,  covenants,  aod 
other  securities  given  and  entered  into  collaterally  with  the  said  recited  indentures  of  lease  and 
release  for  securing-  the  same  sum  of  1700/.  and  interest,  as  far  as  the  said  (mortgagee)  can  or 
may  at  law  or  in  equity  assign  the  same ;  ai^d  all  the  right,  title,  interest,  nse,  trust,  property, 
possession,  possibility,  claim,  and  demand  whatsoever  of  him  the  said  (mortgagMe),  of,  m,  to, 
out  of,  or  upon  the  said  principal  sura  and  premises,  hereby  assigned  or  rotend^  so  to  be,  to 
HAVE,  HOLp,  receive,  perceive,  take  and  enjoy  the  said  principal  sum  of  17002.,  and  all  and  sin- 
gular other  the  premises  hereby  assigned  or  intended  so  to  be,  unto  the  said  (oss^ee),  bis  exe- 
cutors, administrators,  and  assignsi  to  and  for  his  and  their  own  absolute  use  and  benefit; 
in  as  full,  large^  ample,  and  beneficial  a  manner  to  all  intents  and  puq[)oseB,  as  the  said 
(mortgagee)  could  or  might  have  held,  enjoyed,  and  enforced  payment  of  the  same,  in  case 
tliese  presents  had  not  been  made  and  executed.    [AM  ^ower  ofatiomeif,  No.  L  pL  7&] 
And  this    imdemture  also  witnesseth,  that  in  further  pursuance  ot  the  said   agree- 
ment,   and  for  the  considerations  hereinbefore  expressed,    and   also    for    and    in    [emnde- 
ration  of  further  advance^  No,  I,  pi.  64,  2d  consideration]  he  the  said  (fHortgagee\  (at  the 
request,  and  by  the  direction  and  appointment  of  the  said  {mortgagor)^  testified  as  afoie- 
said)  by  way  of  release  or  other  assurance  only»  and   not  of  covenant  or  warranty,^  bath 
bargained,  sold,  aliened,  and  released,  and  by  these  presents  doth  bargain,  sell,  alien,  and 
release ;  And  the  said  {mortgagor)  hath  granted,  bargained,  sold,  aliened,  rele.ased,  ratified,  aod 
confirmed,  ana  by  these  presents  doth  grant,  bargain,  sell,  alien,  release,  ratify^  and  confirm 
unto  the  said  (assignee),  in  his  actual  possession,  &c.  [recite  lease  for  a  year.  No.  /.  pi.  68]  and  to 
his  heirs  and  assigns,  all  that  the  said  messuage  or  tenement  and  hereditaments  hereinbefore 
particularly  mentioned  and  described,  and  comprised  in  the  said  hereinbefore  in  part  recited  ia- 
dentures  of  lease  and  release  by  way  of  mortgaj^e ;  and  also  all  and  singular  other  the  messnagcs 
or  tenements,  hereditaments  and  premises  whatsoever,  which  hi  and  oy  the  same  several  inden- 
tures were  granted  and  released|  or  mentioned  or  intended  so  to  be,  atad  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  rights,  members,  and  appurtenances;  And  the  reversifls, 
&e.[No.  /.  pl.72;  and  alt  the  estate,  ib,pL7S.]  to  have  and  to  hold  the  said  messoage 
or  tenement,  hereditaments,  and  all  and  singular  other  the  premises  hereby  released,  or  other- 
wise assured  or  intended  s<vto  be,  and  every  part  and  parcel  thereof,  witti  their  and  every  of 
tljeir  appurtenances,  unto  the  said  {assignee),  his  heirs  and  assigns,  to  the  use  and  behoof  of  the 
said  {as»gnee)f  his  heirs  and  assigns  for  ever,  freed  and  absolutely  discharged  of  aod  from  aU 
power  and  equity  of  redemption  whatsoever,  by  virtue  of  tlie  proviso  contained  in  the  said 
hereinbefore  in  part  recited  indenture  of  release;  but  subject  nevertheless  to  the  proviso  or 
agreement  for  redemption  hereinafter  contained,  that  is  to  say,  {Proviso,  No.  I.  pL79;  Covenest 
that  mortgagee  hath  not  incumbered,  ib.fl  85;  Covenants  by  mortgagor  that  he  will  paymouetf^  f^< 
pi.  87  ;  that  he  and  mortgagee,  or  one  of  them,  hath  good  right  to  assign  and  convey,  t6.  pL  93  ;tkd 
assignee  skaU  ^et^oy  after  default,  ih.  pk  97  ;  free  from  incumbrances,  ib,  jd.  98  ;  for  further  eMStr- 
aneee,  ib.  pi  100 ;  proeiso  by  assignee  that  mortgagor  shall  enjoy  till  d^ault,  ib.  pi.  104.]    Ix  Wil- 
li £Sii  SiC. 

No.  XV.  §  2. 

Notice  qf  Transfer  tf  Mortgage, 


ft 

SiR,^I  herel^y  give  yon  notice,  that  I  have,  by  indenture  bearing  date  the  4th  day  of  Ms^ 
last,  taken  an  assignment  (or,  conveyance)  of  the  premises  comprised  in  an  indenture  bearinf 
date  the  10th  day  of  July,  1812,  and  made  between,  &c,  purportiue  to  be  a  mortgage  by  yM 
of  certain  premises  situate  at  Melksham  in  the  county  of  Wilts,Tor  securing  the  paymesl 
of  the  sura  of  1500L  and  interest ;  for  which  assignment  (or,  conveyance)  I  have  paid  the  ma 
of  15751.  I  therefore  hereby  require  you  to  pay  the  same  sum,  being  the  said  prmcipal  «•■ 
and  a  year's  interest  thereon,  to  me,  my  executors  or  administrators,  instead  of  to  the  mi* 
(mortgage^,  his  heirs,  executors,  or  administrators.    Dated  the  6th  day  of  May,  18». 

To  (thi  Mortgagor)  of,  Ac  {AuigM.) 
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No.  XVI. 

liiAsx  bp  Mortgagor  and  Mortgagee, 
[Antea,  177,  5th  edit,  n,  (F).] 


Tun  IVDBifTuss  tripartite,  made,  &c.— bbtwebn  A.B.  of,  Ac,  (mortgafree  of  (he  me iraage 
or  tenement  and  hereditaments  hereinafter  demised  or  intended  so  to  be)  of  the  first  part,  C.  D« 
of,  &c.  of  the  second  part,  and  £.  F.  of,  &c.  of  the  third  part,  mtitnesseth,  that  for  and  in 
consideration  of  the  yearly  rent,  covenants,  conditions,  and  agreements  hereinafter  reserved 
and  contained,  and  which,  by  and  on  the  part  and  behalf  of  the  said  £.  F.,  his  executors,  ad- 
ministrators, and  assigns,  are  or  ought  to  be  paid,  done,  performed,  fulfilled,  and  kept,  he  the 
said  A.  B.  (at  the  request,  and  by  the  direction  and  appointment  of  the  said  C.  D.»  testified  by 
his  being  made  a  party  to,  and  sealing  and  delivering  these  presents)  hath  demised,  leased,  set, 
aod  to  farm  letten,  and  by  these  presents  doth  demise,  lease,  set,  and  to  farm  let ;  And  tiie 
said  C.  D.  hath  granted,  demised,  leased,  set,  and  to  farm  letten,  and  also  ratified  and  confirmed, 
And  by  these  presents  doth  grant,  demise,  tease,  set,  and  to  farm  let,  and  also  ratify  and  con* 
firm  unto  the  said  E.  F.,  his  executors,  administrators,  and  assigns,  all  that  messuage  or 
tenement,  commonly  called  or  known  by  the  name  or  sign  of  G.  and  now  in  the  oceupatfon 
of  the  said  £.  F. ;  together  with  all  ways,  &c.  [No,  I.  pi.  71.]  to  have  and  to  hold  the 
said  messna«^  or  tenement  and  premises  hereby  demised  or  intended  so  to  be,  and  every  part 
and  parcel  tliercof,  with  the  appurtenances,  nnto  the  said  E.  F.,  his  executors,  administrators, 
and  assigns,  from  the  feast  day  of  the  Annunciation  of  the  Blessed  Virgin  Mary  now  last  past, 
for  and  during,  and  unto  the  full*  end  and  term  of  twenty-one  years,  from  thence  next  ensuing 
and  fully  to  be  complete  and  ended ;  tibldino  and  paving  therefore  yearly  and  every  year, 
during  the  whole  or  such  part  of  the  term  hereby  demised,  as  the  said  A.  R.  shall  contittn« 
n^ortgagee  of  tlie  said  premises,  nnto  the  said  A.  R.,  his  heirs  and  assigns,  the  yearly  rent  or 
snm  of  SOi.  of  lawful  money  current  in  England,  by  four  even  and  equal  quarterly  payments, 
as  hereinafter  mentioned  ;  and  after  payment  of  the  money  due  on  the  said  mortgage,  yieldimo 
AND  PAYING  nnto  the  said  C.  D.,  his  heirs  and  assigns,  yearly  and  every  year,  during  the  re- 
mainder (if  any)  of  the  said  term  hereby  demised,  the  yearly  rent  OY-  sum  of  302. ;  the  said 
yearly  rent  or  rents  to  be  paid  and  payable  on  the  four  most  usual  feasts  or  days  of  payment  of 
not  in  the  year  (that  is  to  say),  on  tlie  feast  davs  of  St.  John  the  Baptist,  St.  Michael  the 
Archangel,  the  Birth  of  our  Lord  Christ,  and  the  Annunciation  of  tlie  Blessed  Virgin  Mary,  by 
even  and  equal  portions,  the  first  payment  thereof  to  begm  and  be  made  on  the  feast  day  of 
Sit  John  the  Baptist  now  next  ensuing,  clear  of  land  tax,  and  of  all  other  deductions  whatso- 
ever; PROVIDED  ALWAYS,  and  these  presents  are  upon  this  express  condition,  that  if  the  said 
yearly  rent  or  rents  hereinbefore  reserved,  or  either  of  them,  or  any  part  thereof,  shall  be  fat 
arrcar  and  unpaid  by  the  space  of  twenty-one  davs  next  after  the  same  ought  to  be  paid  .as 
aforesai<^ (being  tirst  lawfully  demanded  by  the  said  A.  B.,  his  heirs  and  assigns,  or  by  the  said 
C.  D.,  his  heirs  and  assigns),  then  and  in  sucli  case^  and  at  all  times  thereafter,  it  shall  and  may 
be  lawful  to  and  for  the  said  A.  B.,  his  heirs  and  as^^igns,  or  to  and  for  the  said  C.  D.,  his  heirs 
and  assigns,  into  and  upon  the  said  messuage  or  tenement  and  premises  hereby  demised,  or  into 
and  upon  any  part  thereof  in  the  name  of  the  whole,  wholly  to  re-enter,  and  the  same  to  have 
again,  re-possejis,  and  enjoy,  as  in  his  and  their  former  estate  and  condition,  any  thing  herein 
contained  to  the  contrary  thereof  in  anywise  notwithstanding;  and  the  said  E.  F.  doth  hereby 
for  himself,  his  hefrs,  executors,  and  administrators,  covenant,  promise,  and  agree,  to  and  with 
the  said  A.  B.,  his  heirs  and  assigns,  and  also  to  and  with  the  said  C.  D.,  his  heirs  and  assigns, 
by  these  presents,  iu  manner  following,  that  is  to  say,  [Add  covenant  for  payment  of  rent^  and 
other  requisite  covenants.  Insert  also  a  covenant  from  the  mortgagee,  that  he  hat  not  done  any  lUt 
toineumberf  No.  /.  pi*  8.i.]    In  witness,  &c. 


No.  XVII.  §  I. 

Notice  to  Lessee  to  pay  Rent  to  Mortgagee.^ 
[AnieOf  p.  177,  qf  thi$  edition,  n.  (F>] 


Sir,— Take  notice,  that  by  indentures  of  lease  and  release,  bearing  date  respectively  the  4th 
and  5di  days  of  May,  1822,  the  indenture  of  release  being  made  between  (mortgagor)  of.  See* 

*  This  notice  may  be  served  on  the  lessee  personally,  or  left  at  his  dwelling-house ;  in  which 

case  delivery  to  a  servant,  or  some  person  connected  with  the  lessee,  must  be  proved,  so  as  to  4 

induce  a  reasonable  presnmption  that  it  reached  him.    Doe  v.  iMcas,  5  £sp.  153.  Jonei  v»  Mar^  1 

« T.  R.  464.    Doe  v.  IVatkint,  7  Sh.  551.    Doe  v.  Crick,  5  Esp.  196.  * 
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yovr  landlord  of  the  on^  part,  and  myself  of,  See.  of  the  other  part,  the  measiiage  or  tenemnt 
and  premises  now  in  your  occopation  situate  and  being  in  the  parish  of  East  Hsley,  in  the 
county  of  Berks,  were  conveyed  and  assured  to  me,  my  heirs  and  assigns  in  mortgage,  ftr 
securing  the  re^payment  of  the  sum  of  ISOOI.  and  interest,  and  which  said  sum,  with  a  consid^- 
able  arrear  of  interest  thereon,  is  still  dne  and  unpaid ;  I  do  therefore  hereby  give  yoo  notice 
not  to  pay  any  rent  now  due,  or  hereafter  to  become  due  from  yon,  for  tlie  said  messuage  or 
tenement  and  premises  to  the  said  (nfortgagor\  or  to  any  other  persoifor  persons  on  his  bdialf» 
bat  to  pay  the  same  rent  and  arrears  pf  rent  to  me  or  my  attorney,  or  to  such  other  person  sr 
persons  as  I  jhall  authorize  to  receive  the  same.    Datvd  the  Itih  day  of  September,  18S4^ 

Yours,  &c. 
To  {LeM9ee)y  of,  &c.  {Mortgtig€€.) 

No.  XVII.  §  2. 

NoTiCB'  to  Le$ae€  to  jMijf  Mwii^agee  part  rf  RtnU  i»  UpudaiUm  of  Initrett, 


8iR,<^Take  notice,  that  I  am  a  mortgagee  of  the  premises  now  In  your  occupation  for  the 
•am  of  ISOOi.,  doe  to  me  from  your  landlord,  and  the  same  is  secured  to  me  by  an  todentnre 
of  mortgage,  bNearing  date  the  16th  day  of  Janaary,  1818 ;  for  wluch  sum  there  is  now  dne  a 
-year's  interest,  amounting  to  602. ;  I  do  therefore  hereby  require  yon  to  pay  me  the  ssia  of 
601.  out  of  any  rent  which  may  be  now  dne  by  you  to  yonr  said  landlord,-  or  out  of  the  reot 
payable  by  you  for  the  said  premises,  on  the  next  day  of  payment  of  such  rent,  and  so  to  coo- 
tinae  such  payments  yearly  or  oftener  as  your  rent  becomes  due,  until  further  notice  fromjne 
In  that  behalf.    Dated  the  ist  day  of  July,  1830. 

Yours,  See. 
To  {Lessee),  of,  8ec.  {Morigogei.y 


No.  XVIII.  §  1. 

Mortgage  of  Leasehold  Property. 
lAntea,  p.  186,  qf  this  editiony  n.  {M).} 


This  Indenture,  made,  &c.— i^etween  {mortgagor)  of  the  one  part,  and  (mortgagee)  si 
the  other  part.  ^Recite  lease.  No.  1,  pi,  SO,  and  assignments  {if  any)  to  mortgagor;  add  msrt' 
gagor*s  occasion  to  borrow,  ib,  pU  4.]  Now  this  indenture  witness eth,  that  in  pnnoaace 
of  the  said  agreement,  and  for  and  in  [consideration,  No.  /.  pi,  62.]  ;  he  the  said  {mortgagor)hs^ 
bargained,  sold,  assigned,  transferred,  and  set*over,and  also  demised,  leased,  and  to  farm  lettea, 
and  by  these  presenfl«0TH  bargain,  sell,  assign,  transfer,  and  set  over,  and  also  demise,  lease, 
and  to  farm  let,  unto  the  said  {mortgagee),  his  executors,  administrators,  and  assigns,  all  that 
the  said  messuage  or^tenement  and  premises  hereinbefore  particulariy  mentioned  and  described, 
and  comprised  in,  4nd  demised  by  the  said  hereinbefore  in  part  recited  indenture  of  lease 
Ibearing  date  on  or  abhut  the  ^5th  day  qfJune,  in  the  year  1818,  for  the  term  of  ninety-nx  ye^ 
and  one  half  of  another  year  as  aforesaid,  and  assigned  to  the  said  T.  C,  and  afterwards  byhimts 
the  said  (mortgagor),  by  the  said  hsreinbtfore  in  part  recited  indentures  qf  assignment,  bearing  dsU 
respectirely  on  or  about  tUjc  lOth  day  of  December,  in  the  year  1818,  and  the  Z6th  day  qf  March  m» 
last  past  as  aforesaid],  together  with  the  same  indenture  of  lease  \and  also  the  said  indentute  if 
assignment]  and  all  otlier  hnsignments]  deeds,  papers,  writings,  &c.  [No,  i.  pi.  75.]  to  hate 
AMD  TO  HOLD  the  saldt  BKssnage  or  tenement,  and  all  and  singular  other  the  premises  berebf 
assigned  and  demised,^wotherwi8e  assured  or  intended  so  to  be,  and  every  part  and  pared  of 
the  same,  with  their  aifl  every  of  their  rights,  members,  and  appurtenances  (except  as  m  the 
said  indenture  of  lease  Mearing  date  on  or  about  the  22d  day  of  April,  1818]  is  particularly  men- 
tioned and  excepted)  #to  the  said  {mortgagee),  his  executoiis,  administrators,  and  assigns,  froa 
henceforth  for  and  durilg  all  the  rest,  residue,  and  remainder  of  the  said  lerm  or  time  of  ninety- 
six  years  and  one  half  of  another  year,  now  to  come  and  unexpired  iflerein  [upon  the  tmlt 
nevertheless,  and  to  and: for  the  several  ends  intents  and  purposes,  and  with,  under,  asd  salgeetts 
the  powers,  provisoes,  conditions,  declarations,  and  agreements  hereinafter  mentioned,  expressed,  de- 
clared, and  contained,  qf  and  concerning  the  same],  save  only  and  except  to  the  said  Onortgegor), 
his  executors,  administrators,  and  assigns,  the  reversion  of  six  days  out  of  the  said  tenn  or 
time  of  ninety-six  years  and  one  half  of  another  year,  bnt  to  hohi  the  said  piemises  for  tlie 
previous  time  of  the  said  term,  in  as  full,  large,  ample,  and  beneficial  a  manner  as  the  said  {mert- 
gagor),  his  executors,  adminiatrators,  or  ass^pis,  might  or  coald  bs^ve  held  and  ei^yed  the  sans 
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if  these  presents  had  not  been  made,  and  that  freed  and  absolotely  discharged,  or  well  and 
effectnally  todemnified  by  him  the  said  (mmigagor\  his  execators  or  adaunistrators,  of,  from, 
and  against  all  and  singular  the  rents,  coTenants,  conditions,  and  agreements,  in  and  by  tlie  said 
hereinbefore  in  part  recited  indenture  of  lease  [bearing  date  on  &r  about  <A«  9Mh  datf  ^Jtine,  m 
ike  yrar  1818]  reserved  and  contained,  nntll  the  said  imortgagee)^  his  executors,  administrators, 
and  asstf  nSy  shall  enter  into  actual  possession  by  receipt  of  the  rents  and  profits  of  the  said 
messoage  or  tenement  and  premises  hereby  assigned  ano  demised,  or  otherwisetassured  or  in- 
tended so  to  be ;  BUT  to  hold  the  said  premises  when  the  said  [mortgagee^  his  executors,  admi« 
nistratorsy  and  assigns,  shall  be  in  the  actual  possession  of  the  same,  subject  to  the  rents,  cove- 
nants, conditions,  and  agreements,  in  and  by  the  said  recited  indenture  of  lease  reserved  and 
contained,  and  which  on  the  tenant^s  or  lessee's  part  and  behalf  are  or  ought  to  be  paid,  done, 
observed,  performed,  fulfilled,  and  Icept;  yielding  and  paying  tiierefore  yearly  and  every 
vear  during  the  said  term  of  ninety-six  years  and  one  half  of  another  year  wanting  six  days, 
hereby  assigned  and  demise^,  unto  the  said  (mortgagor),  his  heirs  and  assigns,  the  rent 
of  one  pepper  com,  if  the  same  shall  be  lawfully  demanded,  subject  nevertheless  to  the 
proviso  or  agreement  for  redemption  hereinafter  contained,  that  is  to  say,  provided  always, 
and  it  is  hereby  declared  and  agreed.  [Add  proviso  for  redemption^  No.  L  pi,  77.  Poirers  fjf 
Mle,  oMtea,  No,  F/.]    In  witness,  &c. 

m 

No.  xvni.  §  2. 

Mortgage  of  Renewable  Leaseholds. 


This  Indenture,  &c.  [Proceed  a$  in  the  preceding  form,  No.  XVIII.  §  1.  to  the  covenant  for 
fwiker  atnnmeee  inelurive.  Then  add  the  following  covenants,  that  the  mortgagor  shall  renew  ai 
thensnal  timesj  and  assign  to  the  mortgagee,  with  a  proviso,  that  on  his  neglect  the  mortgagee  maf 
renew  and  add  fines  to  principal.^  And  further  that  they  the  said  (mortgagors),  their  heirs, 
executors,  adnsmistrators,  and  assigns,  or  some  or  one  of  them,  shall  and  will  from  time  to  time, 
as  often  as  it  may  be  usual  and  customary  in  that  behalf,  so  long  as  the  said  principal  sum  of 
1200^  and  interest,  or  any  part  thereof,  shall  remain  due  and  unsatisfied,  at  his  and  their  own 
proper  costs  and  charges,  renew  the  said  hereinbefore  in  part  recited  indenture  of  lease,  and 
take  renewed  and  fresh  terms  of  the  said  premises,  and  pay  the  fines  and  fees  thereby  to  be 
incnrred,  which  said  renewed  terms  and  interests  they  the  said  (mortgagors),  tlieir  executors  or 
administrators,  shall  within  one  month  next  after  tlie  same  shall  be  taken  and  obtained,  at  his 
aod  their  like  costs  and  charges,  assign  over  and  transfer  to  the  said  (mortgagee),  his  executors, 
administrators,  and  assigns,  ror  the  better  and  more  effectually  securing  the. re-payment  of  the 
Bald  principal  sum  of  13002.  and  interest,  and  until  such  assignment  be  made  and  executed^ 
they  the  said  (^mortgagors),  their  executors  and  administrators,  shall  and  will  stand  and  be  pos- 
sessed of,  and  interested  in  such  renewed  term  and  terms,  in  trust  for  the  said  (mortgagee),  his 
executors,  administrators,  and  assigns,  for  the  better  securing  the  re-payment  of  the  said  prin- 
cipal sum  of  1S002.  and  interest ;  provided  nevertheless  that  in  case  of  the  neglect  or  rc- 
lasal  of  the  said  (mortgagors),  their  executors  or  administrators,  to  make  such  renewals  as  afore- 
said at  the  usnal  and  stated  periods  for  that  purpose, » then  the  said  (mortgagee\  his  executors, 
administrators,  and  assigns,  shall  and  may  be  at  full  liberty  to  make  such  renewals,  and  to  pay 
l^ie  fines  and  fees  thereon;  which  fines  add  fees  so  to  be  paid  shall  thenceforth  be  taken  and 
be  considered  as  additional  principal  money,  and  shall  carry  interest  at  the  rate  hereinbefore 
mentioned,  and  be  payable  in  like  manner  therewith,  and  the  said  premises  shall  not  be  redeemed 
or  redeemable  until  payment  shall  be  made,  as  well  of  such  additional  principal  money  as  of 
^  principal  money  now  advanced,  and  all  arrears  of  interest  then  due  thereon  respectively ; 
PHovibBD  ALSO  that  notwithstanding  any  thing  hereinbefore  contained,  the  fines,  fees,  and 
^pences,  for  procuring  such  new  lease  or  leases,  shall  not  be  charged  on  the  said  premises 
hereby  assigned  or  intended  so  to  be,  to  any  greater  amount  than  299i.,  so  as  not  to  exceed, - 
^ith  the  said  simi  of  12002.,  the  sum  of  1^492.    [Add  proviso  that  mortgagor  ffta22  et^oy  ttU  drfandtf 

^». /.  j)2.  104.]     In  WITNESS,  &c. 


No.  XIX.  §  1. 

Conveyance  of  £Qi%rY  of    Redemption  from  Mortgagor  to  Mortgagee^   by  Indentures  of 

Lease  and  Release.  * 


,Tni8  Indenture,  made,  &c. — between  (mortgagor)  of  the  one  part,  and  (mortgagee)  of 
fie  other  part.    [Recite  mortgage,  No.  L  pi.  21.     That  dtfauU  vuis  made  in  payinent,  ib.  pi.  22. 

•    Hy  the  present  stamp  act,  55  Geo.  3.  c.   181,  it  is  declared,  that  where  property   is 
conveyed  subject  to  any  mortgage  or  other  debt,  or  to  a  sum  to  be  afterwards  paid  by  the 


I14S  .  CONTBYAffCB  OF  EQUITY   OF  REHEMPTION.  [Agp. 

TA«f  M  mmh  i$  dn*,  ib^pl,  36.  Thai  mortgagee  has  c<miracied  fn  the  pwohOH,  ih,  pl«  IS.]  Now 
THIS  iNDGiiTURE  wiTNEBSETH,  that  in  parsuHDce  of  the  said  agreement  and  for  and  in  [cm* 
«u/^'ciiion,  iVo.  i.  fl,  65]  i  hb  the  said  {mvrtgager)  bath  granted,  bargaiacd,  told,  aliened, 
released,  'and  confinned,  and  also  remised  and  qnilted  claim,  and  by  these  presents  doth  i;nat, 
bargain,  sell,  alien,  release,  and  confirm,  and  also  remiae  and  quit-claim  onto  the  said  (moii(« 
gagee)  in  bis  actaal  possession,  &c,  [Recite  leoee  fw  a  year,  No,  I,  pi.  68,]  and  to  his  heirs 
and  assigns,  all  those  the  said  messuages  or  tenements  and  hereditaments  hereinbefore  mea- 
tioned  and  described,  and  comprised  in  the  said  hereinbefore  in  part  recited  indentures  of  iiM»t> 
gage,  and  thereby  released  or  mentioned  and  intended  so  to  be,  and  every  part  and  parcel  of  the 
aame,  witii  their  and  every  of  their  rights,  members,  and  appurtenances.  And  the  reversioQ, 
6(C.  [No.  /.  pL  72 ;  estate,  ib,  pL  73;  decde,  ib.  pL  75].  TO  have  and  to  hold  the  said 
messuages  or  tenements,  heredhaments,  and  )b11  and  singular  other  the  premises  hereby  released,  or 
otherwise  assured  or  intended  so  to  be,  and  every  part  and  parcel  of  the  same,  with  the  appur- 
tenances unto  the  said  {mortgagee)y  his  heirs  and  assigns,  to  ths  only  proper  use  and  behoof 
of  the  said (iRor^^nfM),  bis  heirs  and  assigns,  for  ever  ;  to  the  end  and  intent  tiiat  the  said 
sum  of  30001.  and  interest  may  become  merged  and  extinguished  in  the  freehold  reversioa 
•ftnd  inheritance  of  tlie  said  hereditaments ;  and  that  the  said  (morigagw),  his  heirs,  exeeaton, 
administrators,  and  assigns,  may  be  absolutely  debarred  and  foreclosed  of  and  from  all  right, 
power,  and  equity  of  redemption,  mider  or  by  virtue  or  means  of  the  said  hereinbefore  in  part 
recited  indenture  of  mortgage  or  otherwise  liowsoever.  [Add  tfualified  cotentuUe  for  ttik»] 
In  witness,  dec. 

Variatioh 

Where  the  Conrtyance  is  fo  a  Purckaeer, 

\Hecitale  mud  eperatiee  part,  ae  above*  Habendum  to  the  pvrchaeer  in  fee"],  Snbfect  nevertiiek* 
to  the  said,  hereinbefore  in  part  recited  indenture  of  mortgage,  and  a»  the  paymeat 
of  the  said  principal  sum  of  50001.  due  thereon,  and  to  all  future  and  accruing  interest  which 
ahall  become  due  for  and  in  ref^pect  of  the  same.  [Add  quaUJied  covenants  for  title ;  awi  • 
covenant  by  the  purchaser  tlutt  he  will  pay  mortgage  money  and  indemnify  vendor.  No,  L  pi.  108 ; 
add  also  a  declaration^  that  mortgage  money  shil  be  paid  out  of  purchaser's  persontU  assets,  No,  L 
pi,  109].   In  witness,  &c* 

No.  XIX.  §  2. 

Rblbasb  of  Equity  op  Redemption  on  Mortgage  for  Years  to  Mortgagee. 


This  Indenture,  fto. — [Recite  mortgage  for  years.  No.  /.  pi.  S3 ;  drfauU  In  paymettt 
ib,  pi.  S9.  Money  due,  ib,  pi.  S6,  Agreement  for  purchase,  ib,  pi,  13.]  Now,  &c,  [Considendiet, 
sfr.  pH,  65.]  HE  the  said  {mortgagee)  bath  granted,  remised,  released,  extinguished,  qoitted 
claim,  and  confirmed,  and  by  these  presents  doth  grant,  remise,  release,  extingnish,  qsit 
claim,  and  confirm  unto  the  said  {mortgagee),  his  heirs  and  assi^  for  ever,  all  that  the 
said  messuage  or  tenementj  hereditaments  and  premises  comprised  in  and  demised  by  tbe 
aaid  hereinbefore  In  part  recited  indenture  of  mortgage,  or  mentioned  and  intended  so  tobr, 
and  every  port  and  parcel  of  the  same  with  the  appurtenances,  together  with  the  same  in- 
denture of  mortgage,  and  all  other  deeds,  papers,  and  writings  which  he  the  said  {mertgeg^) 
can  or  may  come  l>y,  procure,  or  obtain,  without  suit  at  law  or  in  equity ;  And  the  revenion, 
Ac.  [No,  I.  pi.  7*t.  And  all  the  estate,  (jfc.  ib,  pi,  73.  Habendum  to  mortgagee  in  /es  ss  (■ 
No,  XIX.  §  1.]    In  witness,  &c. 

said  purchaser,  such  debt  or  other  sum  shall  be  taken  to  be  a  part  of  the  consideratloii  in 
respect  of  such  ad  valorem  duty  (p.  516,  quarto  ed.)  >  and  that  deeds  or  Instruments  operatiog 
as  a  mortgage,  and  also  as  a  conveyance  of  the  equity  of  redemption  of  the  same  property, 
to  or  in  trust  for  the  purchaser,  shall  be  stamped  as  well  with  the  ad  valorem  duty  on  mort- 
gages as  tliat  on  cunveyances  upon  sale,  p.  537.  ib.  Therefore,  if  A.  mortgage  to  B.  for  5002.  aod 
afterwards  sells  his  equity  of  redemption  to  C.  for  5002.  more,  subject  to  the  mortgage,  the 
conveyance  to  C.  must  be  impressed  separately  with  a  191.  stamp— the  duty  on  a  conveyance 
for  lOOOl.,  and  with  a  4i.  staujp^the  duty  on  a  mortgage  for  5001.  -        ^ 
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No.  XIX.  4  3. 

RsuBASB  OF  Eqvity  OF  REDEMPTION  to  Mortgagee  in  Fie  hy  Indonemati. 


To  ALL  TO  WHOM  these  presents  shall  come  or  be  shewn,  or  to  whom  else  it  may  concern, 
1  ( A.  B.  of.  See.)  the  within  named  mortgagor,  Sewd  gbbetino  :— 

WnBSEAS  the  within  named  {m^tgagee)  hath  contracted  and  agreed  with  me  for  the 
absolate  purchase  of  my  right  and  equity  of  redemption  of,  in,  and  to  the  within  mentioned 
messaage  or  tenement  and  hereditaments,  at  or  for  the  price  or  sum  of  1600/.  Now  know 
¥E  and  tbbse  presents  witness,  that  in  [contideration,  No.  L  pi,  65.]  I  do  hereby  grant, 
remise,  release,  extingoish,  and  quit  claim  nnto  the  said  {mortgagee^  his  heirs  and  assigns, 
ALL  THAT  the  proviso  or  agreement  for  redemption  of  the  said  messuages  or  tenements  and 
hereditaments  within  particularly  mentioned  and  contained  ;  and  all  my  estate,  right,  title, 
interest,  use,  trust,  property,  possession,  l>enefit,  and  equity  of  redemption  of,  in,  and  to 
the  said  messuages  or  tenements  and  hereditaments,  and  every  part  and  parcel  thereof  with 
tiie  appnrte nances  ;  to  the  end  and  intent  that  the  said  (morf^a^ee)  and  his  heirs,  shall  and 
may  hencelbrfh  and  for  ever  hereafter,  peaceably  and  qaieily  have,  bold,  use,  occupy,  retain, 
and  enjoy  the  said  messuages  or  tenements  and  hereditaments  with  the  appurte- 
nances, unto  and  to  the  use  of  the  said  (mortgagee),  his  heirs  and  assigns  for  ever,  freed  and 
absolutely  discharged  of  and  from  the  witibin  mentioned  proviso  or  agreement  for  redemption, 
and  all  other  right,  power,  and  equity  of  redemption  of  me  tiie  said  A.  B.  of,  in,  and  to  the 
same  messuages  or.  tenements  and  hereditaments  whatsoever.  And  1  do  hereby  covenant, 
promise,  and  agree,  &c.  [Add  covenants,  that  mortgagor  ha$  good  right  to  release,  free  from 
tncnmbrances  and  for  further  assurances,]    Iv  witness,  &c. 


No.  XX.   ■ 

Second  Mobtgaob.* 

lAnUa,  p.  261,  of  this  edition,  n,  (N),  and  541,  t&.  a.  (V).] 


Tiirs  Indenture,  of  three  parts,  made,  Ac.-~betwebn  (mortgagor)  of  the  first  |Mirt^ 
(serofid  m(rrfgagee)  of  the  i^econd  part,  and  (first  mortgagee)  of  the  third  part.    \^ltecite  securities 
to  first  mortgagee,  ami  that  the  sum  of  iOOOl.  is  still  due,  No.  I.  pi.  36.     That  mortgagor  has 
occasion   to   iftrrote  further  sum  which  second   mortgagee  has  agreed    to  lend  on  security  after 
mentioned,   ib.  pi.  45.     Then   proceed  as  in  an  ordinary  mortgage  in  fee.  No.  II.  §  1.   adding 
general  cocenantn,  and  excepting  in  the  cocenant  against  incambranees,  the  first  mortgage.    The 
habendum    should  be    subject    and    without  prejudice    to  the  first  mortgage.      After  the  proviso 
that  the  mortgagor  shall  enjoy  till  default,  add  the  following  cotenant  by  the  first  mortgagee.] 
And  the  said  {first  mortgagee)  doth  hereby  for  himself,  bis  heirs,  executors,  and  adrainis^ 
trators,  covenant,  promise,  and  agree,  to  and  with  the  said  (^second  mortgagee),  his  heirs, 
execntors,  administrators,  and  assigns,  in  manner  following  (that  ie  to  say) :    That  he  the  said 
(firat  mortgagee)  his  heirs,  execntors,  and  administrators,  shall  not  nor  w«U  at  any  time  or  tiroes 
during  the  continuance  of  the  said  sum  of  500/.  and  interest  on  this  security,  assign  or  transfer 
his  or  their  hereinbefore  in  part  recited  security  or  securities  for  the  said  sum  of  3000<.  and 
iuiorest,  or«  convey  or  assure  the  said  messuages  or  tenements  and  beredtlaments  hereby 
released,  or  otherwise  assured  or  intended  so  to  be,  to  any  person  or  persons  whomsoever, 
without  first  giving  to  Uie  said  (second  mortgagee)^  his  heirs,  executors,  and  administrators, 
two  montlis  notice  in  writing  under  his  or  tiieir  band  or  hands  so  that  he  the  said  (second 
^"^T'fgogee),  his  executors,  administrators,  and  assigns,  shall  and  may  have  the  first  option  of 
taking  a  transfer  or  assignment  of  the  said  security  or  securities  on  payment  to  the  said  (first 
^tgogee),  his  execntors,  administrators,  or  assigns,  of  the  said  principal  sum  of  20001.  and 
interest  which  shall  be  then  due  and  owing  thereon ;   and  that  he  the  said  (first  mortgagee) 
shall  not  nor  will  assign  or  transfer  the  said  security  or  securities,  or  convey  or  assure  the  said 
messuage  or  tenement  and  hereditaments,  or  any  part  thereof,  to  any  person  or  persons  whom- 
soever, until  the  expiration  of  tiie  said  two  months  notice,  or  nntil  the  said  (second  mortgagee), 
nis  heirs,  executors,  administrators,  or  assigns,  shall  have  refused  or  declined  to  take  a  transfer 
or  assignment  of  the  said  security  or  securities  within  that  time.     [Add  cocenant  by  first 
ukortgagee  to  produce  deeds,  including  kis  own  securities,  to  second  mortgagee.\    In  witness,  <ifc. 

*  If  two  persons  are  about  to  advance  money  at  tiie  same  time  on  one  estate,  and  It 
be  the  wish  of  the  parties  that  neither  should  have  preference  to  the  other,  one  moiety  of 
the  extate  may  be  limited  to  one  mortgagee  for  a  term  oi'  years,  with  remainder  to  tbi;  other 
"itortgagee  in  fee,  and  the  o^ber  moiety  limited  to  the  other  mortgagee  in  a  similar  manner. 
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No.  XXL 

[Antea,  p.  261^  of  this  editUm,  n.  (iV>] 


A  THIRD  MORTGAGE  canoot  be  recommended  withont  Aecoring  a  pre'emption  of  the  first 
Incumbrance,  as  in  the  precediog  form.  No.  XX,  Bnt  this  cannot  be  effected  if  the  third 
mortgagee,  at  the  time  of  advancing  his  money,  has  notice  of  the  intervening  security.  A 
third  mortgage  may,  of  course,  be  made  in  the  usual  way  as  of  a  legal  estate,  but  in  that  case 
the  mortgagee  must  run  tlie  risk  of  purchasing  In  the  first  legal  incumbrance,  which  indeed  the 
incumbrancer  may  be  prevented  from  selling  by  a  previdus  engagement  with  the  mesne 
mortgagee. 


No.  XXII. 

^SiiGNHBNT  OF  JuDOMBNT  in  TfiMf  far  belter  seewring^  Mortgage  Afoncy,  and  efierwofis  to 

attend  the  Inheritance.  * 
[Antea,  p.  275^  of  this  edition^  h.  (O).] 


This  Indenture,  made,  &c.— betweeh  (assignor)  of  tlie  first  part,  {mortgagor)  of  tbe 
second  part,  {mortgagee)  of  the  third  part,  and  {truHee)  of  the  fourth  part  Whereas  8 
judgment  was  obtained  as  of  Hilary  Term,  in  the  first,  year  of  the  reign  of  bis  present  Ma- 
jesty, in  tfa^e  court  of  Common  Pleas,  against  the  said  {mortgagor^  in  an  action  of  debt  upon 
bond  at  the  suit  of  the  said  (aatignor),  for  the  sum  of  1502.  and  coats  of  suit,  and  which  said 
judgment  was  duly  entered  up  on  record  in  the  said  court,  as  by  reference  to  the  records  of  the 
same  court  will  more  folly  appear.  And  whereas  the  said  sum  of  15O0L  hath  since  been  fiiUy 
paid  and  satisfied,  as  he  the  said  (osfignor)  doth  hereby^  admit  and  acknowledge,  testified  by 
nis  execution  of  these  presents.  And  whereas  the  said  {mortgagor)  hath  lately  borrowed 
of  the  said  (mortgagee^  the  sum  of  lOOOl.  on  the  security  of  certain  lands  and  here- 
ditaments, situate  at  T.  in  the  county  of  B.,  and  by  indentures  of  lease  and  release,  tlie 
lease  bearing  date  the  day  before,  and  the  release  bearing  or  intended  to  bear  even  date 
with  these  presents,  and  made,  &c.  IRecite  mortgage.  No.  L  pi,  21.]  And  wherbai 
upon  the  treaty  for  the  said  loan  it  was  agreed,  that  the  said  judgment  should  be  assigned 
to  the  said  {trustee)  in  trust  as  hereinafter  mentioned.  Now  this  indenture  wit* 
ME88BTH,  that  in  pursuance  of  the  said  agreement,  and  for  [a  nominal  consideration.  No.  L 
pl'6i];  HE  the  said  {assignor),  at  the  reanest  and  by  the  direction  llnd  appointment  of  the 
said  {mortgagor),  and  on  the  nomination  or  the  said  (mor^a^e^)  (testified  by  their  respectively 
executing  these  presents),  hatli  bargained,  sold,  assigned,  transferred,  and  set  over, 
and  by  ^these  presents  doth  bargain,  sell,  assign,  transfer,  and  set  over ;  and  the  said  {mart' 
gttgor)  for  tlie  considerations,  in  the  said  indenture  of  release  mentioned,  and  at  the  request  and  oa 
the  nomination  of  the  said  (mortgagee)  testified  as  aforesaid,  hath  bargained,  sold,  asssigned, 
ratified,  and  confirmed,  and  by  tliese  presents  Doth  bargain,  sell,  assign,  ratify,  and  confirm 
unto  the  said  {truslee),^is  executors,  administrators,  and  assigns,  all  that  the  said  herein* 
before  in  part  recited  judgment,  and  all  and  every  sum  and  sums  of  money  whatsoever  now 

■  i         '■     I  ,      ■  ■  !■■  I        ■        I  1,1     II         I    l»»ll    ■      I  ■  II         I  III ^11  II  11  .» 

*  The  following  are  extracts  from  the  opinions  of  two  eminent  bonveyance rs  on  the  subject 
of  assignmg  satisfied  judgments.— '*  There  arc  cases  in  the  books  wliich'say,  that  a  satisfied 
judgment  may  be  assigned  to  protect,  and  it  is  not  unfrequent  in  practice  to  meet  with  the 
assignment  of  satisfied  judgments  to  protect ;  but  the  whole  of  this  is  error,  for  these  judgments 
can  be  no  protection,  because  a  judgment  itself  gives  no  right  still  the  extending  of  the  lands 
by  execution ;  and  by  the  rules  of  the  common  law  courts  there  can  be  no  execution  on  a 
satisfied  judgment.  All  these  errors  must  have  crept  in  from  the  chancery  men  not  having 
adverted  to  the  practice  of  the  common  law  courts,  but  having  acted  on  the  analogy  which 
they  supposed  to  exist  between  an  outstanding  satisfied  term  and  an  outstanding  satisfied  jadg- 
uient ;  but  these  things  are  quite  dissimilar,  for  a  term  is  an  actual  legal  estate,  but  a  jndg- 
ment  is  nothing  more  than  a  mere  election  till  execution,  and  by  the  rules  of  the  courts  there 
can  be  no  execution  on  a  satisfied  judgment.  If  then,  with  regard  to  the  pending  purchase^  the 
vendor  can  prove  that  any  judgments  are  sati^tficd,  my  opinron  is,  that  on  investigation  oi  the 
point  before  the  court,  the  purcbaser  could  not  make  the  existence  of  the  satisfied  judgment  so 
objection  thon|rh  satisfaction  be  not  entered  op  ;  bnt  the  practice  is  to  require,  on  the  part  of  a 
piirchoHcr,  satisfaction  to  be  entered  up  on  all  judgments."    J.  P. 

'*  Assignments  of  judgments  are  taken  not  after  they  are  satisfied,  but  after  a  purchaser  has 
entitled  himself  by  his  advances  to  stand  in  the  place  of  judgment  creditors,  and  Uie  practice  of 
taking  assignments  of  judgments  ought  not  to  be  condemned  or  discouraged."    H.  P.    • 


Mo.  XXIU.]  APPOIMTIIBNT  OP  RBeBIV&B*  n  1146 

doe  ther<Miii»  or  whieh  liereaAer  thall  or  may  grow  or  beconre  due  by  Tirtiio  of  the  Bame,  or 
upon  any  execution  to  be  sued  oat  thereupon,  and  all  benefit  and  advantage  whatsoever  to  be 
received  or  derived  therefrom;  and  all  the  estate,  &c.  [No.  /.  pL  74.]  To  havk  and  to  hold 
the  said  jndpment,  and  otiier  the  premises  hereby  assigned  or  mentioned  or  intended  so  to  be^ 
unto  the  said  {tnutee\  his  executors,  administrators,  and  assigns,  in  trust,  nevertheless,  in  the 
first  place  for  securing  to  the  said  (tMrtgagee)^  his  executors,  administrators,  and  assigns,  the  re- 
payment of  the  said  sum  of  lOOOi.  and  Sie  interest  thereof,  according  to  the  true  intent  and  mean- 
ing of  the  said  hereinbefore  In  part  reeited  indenture  of  mortgage  bearing  even  date  with 
these  presents,  and  to  be  assigned  and  disposed  of  from  time  to  time  as  he  or  they  shall  direct 
or  appiaint,  and  after  payment  and  satisfaction  of  the  said  sum  of  lOOOl.  and  in  the  mean  time 
enbject  thereto ;  In  trust  for  the  said  {nwrigagor),  his  heirs  and  assigns,  to  the  end  that  the 
same  judgment  and  premises  shall  and  may  attend  and  wait  upon  the  inheritance  of  the  lands, 
and  hereditaments  in  or  by  the  said  in  part  recited  indenture  of  mortgage .  granted  and 
released  or  intended  so  to  be,  in  order  to  protect  the  same  from  and  against  all  mesne  and 
•ubeequent  incumbrances,  if  any  such  there  are  or  may  be.  [Coveiumt  Ifif  t^  assignor  that  he  hat 
not  incumbered,  No.'J,  pi  85.]  In  witness^  &c. 


No.  XXIII. 

Appointhbnt  op  Rbcbiyer.* 
[ilii^^a,  p.  294,  <if  this  edUio%j  n.  (£)•! 


This  Indenture,  made,  &c.— between  (jawrtgagor)  of  the  first  part,  (mortgagee)  of  the 
second  part,  and  (receiver)  of  the  third  part.  [Reciie  mortgage,  No,  L  pi,  21.]  And  whereas 
npon  the  treaty  for  the  loan  of  the  said  sum  of  SdOOl.  it  was  proposed  between  the  said  {mort* 
gagor)  and  (mortgagee),  that  for  the  punctual  and  regular  payment  of  the  interest  thereof,  aa 
it  should  become  doe,  a  receiver  should  from  time  to  time  be  appointed  for  collecting  and 
receiving  the  rents  and  profits  of  the  said  lands  and  hereditaments  comprised  in  the  said  herein« 
before  in  part  recited  indenture  of  mortgage ;  and  that  the  said  {receiver)  should  be  the  first 
receiver  thereof.  Now  this  indenture  witnessbth,  that  in  pursuance  of  the  said  agreement, 
and  for  securing  the  punctual  and  regular  payment  «ef  the  interest  of  the  said  sum  of  2500L 
from  time  to  ^ime,  as  the  same  shall  become  due,  he  the  said  (mortgagee)  and  also  the  said 
{mortgagor),  at  the  nomination  and  by  and  with  the  consent  and  approbation  of  the  said  (mort^ 
gogee)t  teitified  by  his  executing  these  presents,  have,  and  each  of  them  bath  made,  nominated, 
constituted,  and  appointed,  and  by  these  presents  do  and  each  of  them  doth  make,  noimnate, 
constitute,  and  appoint  the  said  (receiver),  their  receiver,  agent,  and  attorney,  from  time  to  time 
to  collect  and  receive  ail  and  every  the  rents,  issues,  and  profits  of  the  said  messuages  or  tene* 
meats  and  hereditaments  so  mortgaged  to  the  said  (mortgagee^  as  aforesaid,  of  and  from  the 
several  and  respective  tenants  and  occupiers  thereof,  when  ana  as  the  same  shall  from  hence* 
forth  -become  due  and  payable  ;  and  upon  payment  thereof  or  any  part  thereof,  to  make,  sign, 
and  give  acquittances  and  discharges  for  the  same  ;  and  in  case  of  non-payment  thereof,  or 
of  any  part  thereof,  ti\  take  Such  lawful  remedies  by  action,  salt,  distress,  or  otherwise,  for 
recovery  of  the  same,  as  shall  be  requisite  and  necessary  in  that  behalf,  and  to  do,  perform, 
and  execute  all  other  matters,  and  things  needful  and  necessary  for  collecting,  receiving,  and 
getting  in  the  same  rents,  issues  and  profits,  and  every  part  thereof.    And  it  is  hereby  declared 

*  This  appointment  should  be  effected  by  a  separate  instrument,  as  it  is  requisite  the  re? 
ceiver  should  be  in  possession  of  his  authority,  which  he  cannot  be,  if  the  appointment  be  con« 
tabled  in  the  mortgage  assorancl.  Every  delegation  should  be  by  deed^  Co.  Litt.  52,  a.  but  it  is 
not  necessary  that  it  slionld  be  qy  indenture,  nor  that  the  receiver  should  be  a  party  to  the  deed, 
f  Roll's  Abr.  pi.  12.  Shep,  Touch.  217,  but  he  is  usually  made  a  party  to  shew  his  acquiescence 
in  the  appointment.  As  the  receiver  is  a  trustee  for  tlie  mortgagee,  it  seems  reasonable  that 
the  mortgagee  should  name  the  individual.  The  receiver  may  be  any  person,  even  a  trustee 
of  the  estate ;  for  the  parties  may  appoint  who  they  please.  The  receiver  may  give  ac<^nit- 
tances,  but  he  cannot  pursue  any  remedy  for  recovery  of  the  rent,  without  an  express  authority ; 
Pitt  V.  Snowden,  S  Atk.  750 ;  in  which  case  he  should  sue  in  the  name  of  his  principal,  Coombe*e 
'  Cu.  9  Co.  76  6;  1  Roll.  Abr.  330.  F.  1.  Frontin  v.  SmaU,  2  Stra.  705.  S.  C.  2  Ld.  Kaym.  1418. 
but  if  ^he  sue  in  his  own  name,  there  will  not,  it  seems,  be  any  objection.  Parker  v.  Kett, 
1  Salk.  95.  A  receiver  cannot  apply  the  money  in  his  hands  for  any  other  purposes,  than  to 
answer  the  ends  of  his  appointment,  unless  empowered  so  to  do,  or  it  be  necessary  for  the  pre- 
servation of  the  estate.  Blunt  v.  Clitheroir,  6  ves.  799..  Attorney-General  y.^Vigor,  11  ib.  5d3. 
Waters  v.  Taylor,  15.  ib.  36  ;  nor  can  he  delegate  his  antliority  to  a, third  person  unless  by  con- 
sent of  his  principal,  i  Koll.  Abr.  330.  £.  1 ;  Coomb^s  Ca.  9  Co.  76  a.)  Parker  v.  Keii, 
l$alk.95. 
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ami  aigree4|  by  aad  between  the  mM  partlct  to  tliete  preaents,  thmi  aH  and  efery  the  tcoti, 
iasues,  and  profits  which  shall  be  received  by  the  said  (recewer)  in  porsuance  of  tbeie  preseatiy 
jAaM  be  applied  and  disposed  of  upon  tlie  trusts,  and  to  and  for  the  ends,  intents  and  purposes 
hereinafter  mentioned  and  declared ,  (that  is  to  say)  qpok  trvst,  tlwt  the  said  {reeeiner)  do  and 
shall  from  time  to  time,  in  the  first  place,  pay  and  satisfy  unto  the  said  (morigitgeeSy  his  eaecuton, 
administTators,  and  assigns,  all  interest  which  from  time  to  time  shall  grow  due  for  or  in  respect 
of  the  said  sum  of  2500^.,  or  any  part  thereof,  at  such  times  and  in  sach  manner  as  in  and  by  the 
•aid  recited  indenture  are  mentioned  and  appointed  for  that  purpose ;  and  do  and  shall  in 
the  next  place,  render  and  pay  over  unto  the  said  (mortgag^\  his  heirs  and  assigns,  or  such 
ether  person  or  persons  as  shall  be  entitled  thereto,  all  the  dear  residue  of  the  rents,  issues, 
snd  profits  of  the  said  premises  so  to  be  collected  and  received  as  aforesaid,  over  and  above 
wh^t  shall  from  time  to  time  be  paid  and  applied  in  satisfaction  of  such  interest  as  aforesaid,  and 
tiie  usual  and  necessary  <duurges  and  expences  of  him  the  said  (recetr^r),  in  collecting,  receiv* 
fing,  paying,  or  remitting  sudi  rents,  issues,  and  profits  as  aforesaid.  And  the  said  {reeeita) 
4Ah  hereby  for  himself,  his  heirs,  executors,  and  administrators,  covenant,  promise,  and  agree 
to  and  with  the  said  {mortgagee),  his  executors,  administrators,  and  assigns,  and  also  to  sad 
with  the  said  {mortgagbr^f  his  heirs  and  assigns,  and  to  and  with  each  and  every  of  them  m 
manner  following,  that  is  to  say,  that  he  the  said  (receiver)  shall  and  will  at  or  upon  the 
lequcst  of  the  said  (mortgagee),  his  executors,  adminbtrators,  and  assigns,  from  time  to  tinir, 
so  long  as  the  said  sum  of  25001.  shall  continue  charged,  on  the  said  messuages  or  tenements  and 
liereditaments,  and  as  he  the  said  (r^cetver)  diall  continue  collector  and  receiver  of  the  rent;, 
issues,  and  profits  of  the  same  hereditaments,  or  of  any  part  thereof,  use  his  utmost  endeavours 
^ithfully  to  collect  and  get  in  the  said  rents,  issues  and  profits.  And  further,  that  he  the 
•aid  (receiver)  shall  duly  and  punctually  pay  and  apply,  or  cause  or  procure  to  be  paid  sod 
applied,  upon  the  trusts  and  to  and  for  the  ends,  intents,  and  purposes  aforesaid,  ail  such  som 
and  sums  oi  money  as  shall  from  time  to  time  be  received  and  collected  by  him  the  said  (receirtr) 
or  any  other  person  or  persons  by  his  appointment.  Andtbbsaid  (mortgagor)  doth  hereby  for 
Uroself,  his  heirs,  executors,  and  administrators,'  covenant,  promise,  grant,  and  agree,  to  aad 
liitb  the  said  (mortgagee),  his  executors,  administrators,  and  assigns,  by  these  presents  ia 
auiuaer  and  form  following,  that  is  to  say,  that  he  the  said  (mortgagor),  his  heirs  or  assigaif 
shall  not  nor  will,  at  any  time  hereafter,  without  the  consent  of  the  said  {mortgagee),  his 
executors,  administrators,  or  assigns,  first  had  and  obtained  for  that  purpose  in  writing  ander 
his  and  their  hands  and  seals,  revoke,  *  alter,  or  make  void  the  powers  and  authorities  hereby 
given  to  the  said  (receiver),  or  do,  commit,  or  suffer,  or  cause  to  be  done,  committed,  or  suficred, 
any  act,  matter  or  thhig,  whereby  the  powers  and  anthorities  hereby  given,  or  any  of  then, 
tfnay  beeotte  void,  or  the  said  (receiver),  Or  any  future  receiver  to  be  appohated  as  hereinafter  is 
mentioned,  may  be  obstructed  or  interrnptcd  in,  or  prevented  from  collecting  and  receiving  of 
recovering  the  rents,  issues,  and  profits  of  the  said  messuages  or  tenements  and  hereditamesti, 
upon  the  trusts  and  for  the  purposes  aforesaid,  during  such  time  as  the  said  sum  of  9500<.,  or 
any  pavt  thereof,  or  any  interest  for  the  same,  or  any  part  thereof,  shall  be  owing  and  nnpsHf. 
And  further,  that  if  the  said  (receiver)  should  happen  to  die  or  be  rendered  incapable  of  col- 
lecting atid  receiving  the  rents,  issues,  and  profits  of  the  said  messuages,  tenements,  and  heredita- 
mentSy  or  shall  refuse  or  neglect  to  act  or  ])roceed  therein  in  manner  aforesaid,  daring  lach 
time  as  the  said  principal  sum  of  2500^,  <Mr  any  part  thereof,  or  any  mterest  for  the  same,  or  say 
part  thereof,  shall  be  owing  and  unpaid,  or  shall  otherwise  misbehave  hunself  in  relation  to  tke 
trusts  hereby  in  him  reposed,  then  and  in  any  of  the  said  cases,  he  the  said  (mortgagor),  bit 
beirs  and  assigns,  shall  and  will  join  and  concur  with  the  said  (mortgagee),  his  executors, 
*  administrators,  and  assigns,  in  remOTing  the  said  (receiver)  ffom  the  said  office  or  employment, 
and  in  constituting  and  appointing  some  other  fit  person  or  persons  to  receive,  collect,  sod 
manage  the  rents,  issues,  and  profits  of  the  said  messuages  or  tenements  and  hereditaments,  upon 
the  trusts  aforesaid,  and  so  from  time  to  time  as  often  as  any  of  the  like  cases  shall  happeo, 
nntil  (he  said  principal  sum  of  25O0{.,  and  all  interest  for  the  same  shall  be  folly  paid  and  sstis- 
iied.  And  further,  that  in  case  the  said  (iRor^ag'Of*)^  bis  heirs  and  assigns,  shall  neglect  or 
refuse  in  any  of  the  cases  before  mentioned,  to  join  witn  the  said  (mortgagee),  his  esecuton, 
administrators,  or  assigns,  in  constituting  or  appointing  some  other  fit  person  or  persons  to 
receive  and  collect  the  rents,  issues,  and  profits  aforesaid,  or  any  part  thereof,  that  then  and 
in  such  case  from  time  to  time  as  often  as  it  shall  so  happen,  it  shalb  and  may  be  lawfiil  to 
and  for  the  said  (mortgagee),  his  execntoi-s,  administrators,  and  assis^ns,  without  the  concarre»c« 
of  the  said  (mortgagor),  liis  heirs  or  assigns,  to  constitute  and  appoint  some  fit  person  or  persons 
to  collect  and  receive  tlie  said  rents,  issues,  and  profits  upon  the  trusts  and  for  the  pnrposei 
aforesaid.  And  it  is  hereby  declared  and  agreed  by  and  between  all  the  said  parties  to  tbe»c 
presents,  and  particularly  the  said  (mortgagor),  doth  hereby  declare  and  agree,  that  the  siid 
{mortgagee),  his  executors,  administrators  and  assigns,  shall  not  be  charged  or  chargeable  with 
or  be  accountable  for  any  loss  or  misapplication  of^the  rents,  issues,  and  profits  arising  or  to  w 
received  from  and  out  of  the  said  messuages  or  tenements  and  hereditaments,  or  any  p^ 

•  This  clause  appears  not  to  be  absolutely  necessary  ;  as,  in  the  case  of  a  mortgage,  a  powc' 
of  attorney  is  irrevocable,  see  antea,  p.  1048  of  this  edition.  2  £sp.  565.  7  Ves.  28. 
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ttoeof,  by  reatoa  or  meaiw  of  any  neglect,  defuU,  or  breach  df  trast  la  the  Mid  (fMslMr)  of  «tf 
fatinre  collector  or  receiver  of  the  same  rents,  isiueft,  and  profits,  or  by  any  other  means  or  ocea-> 
•ion  whatsoever )  but  that  Mich  losft^  and  misapplication  shall  be  wholly  sustained  and  made 
good  by  the  said  {martgag<fr)y  his  heirs,  execators,  administrators,  and  assigns.  Amd  it  » 
hereby  farther  declared  and  agreed  by  all  the  said  parties  to  these  presents,  that  the  said 
{neeher)  shaU  onl^  be  answerable  and  accomitable  for  Midi  snm  and  snms  of  money  as  ha 
•baU  actually  receive,  or  as  shall  come  to  his  hands  in  pnrsttance  of  these  presents;  And  Also* 
that  it  shall  and  may  be  lawful  to  and  for  the  »aid  {receiwr\  so  long  as  he  shaU  continoe  collector 
and  receiver  of  the  said  rents,  issues,  and  profits,  after  payment  unto  the  said  (fMrtgtgge)y  lua 
execators,  administrators  aud  assigns,  of  all  interest  that  shall  grow  dae  to  him  or  them  im 
respect  of  the  said  sum  of  2500Z.  as  aforesaid,  to  retain  and  take  to  his  own  use  all  snch  costs, 
charges,  and  expences,  as  he  shall  necessarily  sustain  or  be  pat  nnto  in  collecting  or  receiving 
the  rents,  Issues,  and  profits  of  the  said  messuaces  or  tenements  and  hereditaments,  and  in 
ezecatiDs,  doing,  and  performing  the  seveml  other  tmsts,.  matters,  and  things  hereinbefi>ni 
contained  as  aforesaid.  Pjiovidbo  always,  and  it  U  hereby  tether  declared  and  agreed,  by 
and  between  the  said  (mortgagor)  and  (mertgMgee},  that  in  ease  there  ifaall  not  at  any  time  here* 
after,  during  the  coDtlnuance  of  the  said  sum  of  9d00i.  and  interest,  or  any  part  thereof,  on  this 
security,  be  six  months'  interest  in  arrear  or  unpaid  to  the  said  {m9rigageti%  his  execators,  ad- 
ministrator, or  assigns,  that  then,  and  m  snch  case,  it  shall  and  may  be  lawful  to  and  may  km 
lawful  to  and  for  the  said  {mortgagor^  or  such  person  or  persons  as  he  shall  from  time  to  time 
authorise  and  appoint  to  collect  and  receive  the  rents,  iseues,  and  profits  of  the  said  mestn* 
ages  or  tenements  and  hereditaments,  without  the  lawful  let,  suit,  trouble,  interreption,  dla« 
tnrbance,  claim,  or  demand  of  the  said  (raeeiver)  or  snch  future  or  other  person  or  persons  aa 
shall,  in  pursuance  of  the  said  provisoes  or  covenants  hereinbefore  contained,  be  appointed  by 
the  said  (fMrtgagi^e)  and  the  said  (morigagor\  their  respective  heirs,  executors,  administratora^ 
and  assigns,  to  receive  ttie  said  rents  for  the  intents  and  purposes  hereinbefore  mentioned,  it 
being  the  true  intent  and  meaning  of  the  said  (nurtgagie)  and  (mmigagw)  respectively,  that 
the  said  {rteeiver)y  and  every  future  receiver  so  to  be  appointed  as  aforesaid,  shall  only  from 
time  to  time  euter  upon  the  said  messuages  or  tenements  and  hereditaments,  and  receive  the  renCs^ 
ijMues,  and  profits  thereof,  when  and  so  often  as  six  months  interest  shaU  be  in  arrear  and 
Vapaid  to  ^be  said  (mtrtgagee^  his  executors,  administrators,  and  assigns,  for  or  in  respect  of  the 
said  sum  of  2500/. ;  or  so  much  thereof  aa  shall  remain  due  and  owing  to  him  *and  them  upon  or 
by  virtue  of  this  present  secority. 

Tkt  following  Ationuneni  is  Mometimei  added  io  thU  Dted  tcheri  the  M^ig^or  U  in  PoaeeeUm 

of  anjf  Part  of  ike  PrenUeee. 

And  for  the  better  and  more  effeetnatty  recovering  the  interest  of  the  said  8um  of  S500I.  in 
manner  aforesaid,  by  and  outof  the  rents,  issues,  and  profits  of  the  said  messuages  or  tenements 
and  hereditaments,  or  so  much  and  such  part  or  parts  thereof  as  are  now  in  the  occupation  of 
the  said  {mortgagor) ;  he  the  said  {mortgagor)  doth  hereby  attorn  and  become  tenant  to  the  said 
(jsor^dgetf),  his  heirs  and  assigns,  of  the  same  premises,  at  the  yearly  rent  of  I50i.  to  be  paid 
half  yearly,  that  is  to  say,  on  the  2l8t  day  of  June,  and  the  fist  day  of  December  in  every  year, 
daring  so  long  time  as  the  said  sum  of  2500/.,  or  any  part  thereof,  shall  remain  secured  upon  the 
nme  hereditaments;  But  subject,  nevertheless,  to  the  proviso  lastly  hereinbefore  contained,' 
prohibiting  the  receiving  or  collecting  in  of  the  said  rents,  issues,  and  profits  by  the  said  {recneer)^ 
Qnless  six  montlis  interest  shall  be  in  arrear  and  unpaid  to  the  said  (jmHgagee)^  his  heiffs,  cji» 
ccotorsi  administrators,  and  assigns.    In  witness,  &c. 

No.  XXIV.  §  1. 

[iln/M,  p.  517,  ^  tUe  edition^  *.  (T).] 

Whbiv  a  teoant  in  tall  pays  off  an  Incumbrance,  and  Is  desirons  that  the  estate  should  eon« 
uBoe  subfect  to  the  charge,  the  best  and  most  nsiml  mode  is  to  take  an  assignment  of  the  In- 
cvnbranee  in  the  name  of  a  trnstee,  with  a  declaration  by  indorsement  signed  by  the  trustee, 
that  <<  the  within  sum  of  1000/*  mentioned  to  be  paid  by  tlie  said  {tr^tslee)  to  the  within 
Buaed  {oMoigmr),  was  the  proper  money  of  the  witliin  named  (tenant  in  taiC),  and  tliat  the  name 
<^die  8|id  (trustee)  was  used  in  the  within  deed,  in  trust  only  for  the  said  {tenant  in  tail)  his 
^ecutors,  administrators,  and  assigns." 

No.  XXIV.  §  2. 

Declaration  of  Trust  of  Mortgage  Moneys 

TifH  Inoekture,  made,  Ac— between  {the  trustee)  of  tlie  oiTc  part,  and  A.  B.  {cestui  que 
Ifiui)  of  the  other  part.    [Recite  mortgage,  No,  I.  pi,  %\],    And  whereas  the  said  sum  of 


i 
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40001.  WAS  the  proper  noney  of  the  aald  A.  B.  Now  tbii  moBHTtRB  wxTHBtSBTBy  ttat 
ke  the  said  {inuiee)  doth  hereby  acknowledge  and  declare  that  the  said  sum  of  40001.,  which 
in  and  by  the  said  hereinbefore  m  part  recited  indentare  was  expressed  to  have  been  fnid  by 
kim  to  the  said  (nuTtgagor\  was  and  is  the  proper  money  or  the  said  A.  B.  and  that  die 
name  of  him  the  said  (trustei^  was  made  nse  of  in  the  said  indenture,  and  in  the  bond  or  obC- 
gation  of  even  date  therewith  and  tiherein  referred  to,  ih  trust  only  and  to  and  for  the  sole  use 
and  benefit  of  tiie  said  A.  B,,  his  heirs,  execntors,  administrators,  and  assigns,  and  to,  for,  and 
upon  no  other  nse,  trust,  end,  intent,  or  purpose  wbatsoeyer.  And  the  said  (Jtnulee)  doth 
liereby  for  himself,  his  heirs,  executors,  and  administrators,  covenant,  promise,  declare,  aod 
agree,  to  and  with  the  said  A.  B,  his  executors,  administrators,  and  assigns,  that  he  the  said 
{inuUe),  his  heirs  and  assigns,  shall  and  will  from  henceforth,  and  at  all  times  hereafter  stand 
and  be  seised  of  and  interested  in  the  messuages  or  tenements  and  hereditaments  comprised 
in  and  conveyed  and  assured  by  the  said  indenture  or  intended  so  to  be,  and  every  part  thereof, 
tv  TRUST  for  the  said  A.  B.,  Us  exceptors^  administrators,  and  assigns,  and  also  that  he  the 
•aid  {tnutee)f  his  heirs,  executors,  or  admmistrators,  shall  not  nor  will  at  any  time  hereafter, 
writhout  the  consent  in  writing  of  the  said  A.  B.  assi|;n,  transfer,  or  otherwise  vacate  the  said 
recited  indenture  of  mort^ue,  nor  release  the  monies  thereby  secured  until  the  said  A.  B. 
•hall  be  fuUv  paid  and  satisned  the  said  sum  of  40001.  and  the  interest  thereof,  in  manner  in 
the  same  indenture  expressed,  nor  do  or  cause  to  be  done,  or  willingly  or  knowingly  permit 
or  suffer  any  act,  deed,  matter,  or  thing  whatsoever,  wherebv  or  by  reason  or  means  whereof 
the  said  hereditaments  or  any  of  them,  or  the  said  sum  of  40001.  and  the  interest  thereof 
«r  any  part  thereof,  shall  or  may  be  impeadied,  chanred,  incumbered,  or  prejudicially  affected 
Sn  any  manner  howsoever.  Ajid  further,  that  he  the  said  {ini8tee\  his  neirs,  executors,  aid 
administrators,  shall  and  wiU  at  all  times  hereafter,  upon  the  reasonable  request  and  at  the  costs 
«Dd  charges  in  |he  law  of  the  said  A.  B.  convey  and  assure  all  and  singular  the  said  messoa^ 
«r  tenements,  and  hereditaments,  comprised  in  the  said  recited  indenture  of  mortgage,  with 
thdr  and  every  of  their  appurtenances,  unto,  to  the  use  of,  or  in  trust  for  the  said  A.  B.,  his  hein 
and  assigns,  or  unto  such  other  person  or  persons  as  he  or  they  sluill,  in  vrriting  under  his  or  their 
hand  and  seal,  or  respective  hsknds  and  seals,  direct  or  appoint,  freed  and  absolutely  dischtrged 
of  and  from  all  and  all  manner  of  liens,  charges,  and  incumbrances  iwhatsoever,  to  be  made, 
ftone,  committed,  occasioned,  permitted  or  suffered  by  the  said  ifnutet)^  his  heirs  or  asaigni,  in 
the  mean  tune.   In  witness^  dec 


No.  XXV. 

Welsh  Mortoaob.* 
J^AnteUy  p.  575,  qf  thU  edi<ton,  a.  (£).] 


This  lNDBNTURB,'made,  &c.»bbtwren'  (mortrtigw)  of  the  one  part,  and  (morigagee)  of  the 
other  part,  witnesseth,  that  in  consideration  of  tiie  sum  of  9001,  advanced  and  lent  by  the 
said  (mortgagee)  to  the  said  {mortg&gor)^  the  receipt,  &c.  [No,  L  pL6i',  demise  for  « term  of 
fifty  yrars,  No.'ilL  §  1.1  In  trust  that  he  the  said  {mortgagee),  his  executors,  adminutrators, 
and  assigns,  do  and  shall,  from  time  to  time,  by  and  out  of  the  rents,  issues,  and  profits  of  the 
laessoages  or  tenements  and  hereditaments  hereby  demised,  or  intended  so  to  be,  (after  dedoct- 
in^  all  taxes  and  outgoiogs  upon  or  in  respect  of  the  sameV  in  the  first  place  retain  sod 
reunburse,  to  and  for  himself  and  themselves  respectively,  all  costs,  charges,  damages,  snd 
cxpences,  which  he  or  they  shall  or  may  from  time  to  time  expend,  bear,  sustain,  or  pay,  in  or 
about  receiving  or  recovering  the  said  rents,  issues,  and  profits,  or  any  part  thereof,  or  other- 
wise, in  the  execution  of  the  trusts  hereby  in  him  and  them  reposed,  and  also  in  InsuriDg  the 
•aid  erections  and  buildings  hereby  demised  from  loss  or  damage  by  fire,  if  he  or  they  shstt 
think  proper,  and  after  payment  thereof,  do  and  shall  yearly  and  every  year,  during  the  cob- 
tinuance  of  the  said  sum  of  SOOU  on  this  security,  retain  and  satisfy  unto  and  for  himself  sod 
themselves  respectively,  interest  on  the  said  sum  of  3001.  or  such  part  thereof  as  shall  fWun 
time  to  time  remaUi  unliquidated,  after  the  rate  of  511.  for  every  lOOl.  by  the  year,  free  from  sU 
deductions  and  abatements  whatsoever ;  and  in  the  next  place,  do  and  shall  yearly  apply  (he 
residue  or  surplus  of  the  said  rents,  issues,  and  profits,  in  or  towards  payment  and  discharge  of 
so  ranch  of  the  said  principal  sum  of  300i.  as  the  same  will  from  time  to  time  extend  to  pay, 
until  the  whole  of  the  said  sum  of  300L  and  the  interest  thereof,  shall  be  thereby  or  otherwise 
fully  paid  and  discliarged ;  and  from  and  after  full  payment  and  satis^ction  thereof,  it  » 
hereby  declared  and  agreed  tltat  the  said  term  of  fifty  years  shall  cease,  determine,  and  be  foid 
to  all  intents  and  purposes  whatsoever,  any  thing  hereinbefore  contained  to  the  contrary  thereof 
In  anywise  notwithstanding.    In  witn  ess,  &c. 

*  The  deed  prepared  from  this  precedent  should  be  deposited  in  tha  hands  of  a  third  penes 
in  trust  for  both  parties. 


ih.  xxri.} 
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ChOLMONDBLBY  ?•  CUNTON. 

Ahridgei  from  IS  Vei.  48.    Coop,  80.    t  Meric.  81.    lb.  173.    Bug,  Pow,  639,  %d  edit,    i  Bmn^ 

^  Aid.  625,  and  2  Jac.  ^  ^alfc.  1. 

[iliifea,  p. 388,  qf  ihi»  edUUm^  in  notU.]' 


PEDIGREE. 


Bridget 

(Samuel  Rollers  Sister) 

married  F*  Trefusis, 


1 


Rob.  Geo.  Wm.  Trefiida, 

Lord  Clinton, 
Her  Great  Great  Grandson. 


J 


Bbvendint, 


Lord  Clinton. 


Samuel  RoUe, 
Testator, 
died  1719. 


Margaret 

(onlyChUd) 

married  1724, 

died  1781. 


Sir  Robert  Walpole, 
Earl  of  Orford. 


10 

George, 
Earl  of  Orford, 
died  1791,  S.  P. 


8 

Mary, 
married 
Lord 
Chofanondeley.! 


11 
Plaintiff. 

'  Marqois 
Cholmondeley, 

Her  Grandson. 


In  the  year  1781,  George  Earl  of  Orford,  (No.  10)  being  seised  to  lilm  and        Cireum$Umc» 
bis  heirs  (by  descent  from  his  mother  Margaret,  the  only  daughter  of  Samuel        qf  cote, 
Rolle)  of  three  estates  in  the  counties  of  Dorset,  Devon,  and  Cornwall,  by  a 
Tolantary  settlement,  dated  August,  1781,  after  reciting,  *'  that  he  was  desirops  that  tlie  here- 
ditaments thereinafter  mentioned,  should  continne  and  remain  in  the  family  and  blood  of  the  said 
Samuel  Rolle,''  conveyed  and  assured  the  premises  in  the  counties  of  Devon  and  Cornwall  (the 
estates  in  dispute),  to  the  use  of  himself  for  life,  with  remainder  to  the  heirs  of  his  bodv ;  and 
for  want  of  such  issue,  to  the  use  of  such  person  as  he  should  appoint,  and  in  derault  of 
appointment  <<  to  the  use  nf  the  right  hein  qf  the  etad  Samuel  RoUefor  eter,"    The  deed  contained 
a  general  power  to  the  said  Earl,  of  revoldng  the  nses  therein  specified,  and  of  limiting  new 
uses  of  the  same  hereditaments.    In  September  of  the  same  year,  Earl  Orford  settled  bit 
Dorset  estate  to  such  nses  as  be  should  appoint,  and  for  want  pf  appointment,  to  the  use  of 
Mrs.  Took  for  life,  with  renminder  to  the  use  of  Horatio  Walpole  for  life,  with  remainder  to  the 
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«ae  of  Horatio  Walpole*t  first  and  other  ions  in  tail  maley  wltli  remainder  to  bis  dn^htenio 
tail,  with  remainder  to  the  nse  of  tbe  rieht  heirs  of  the  said  Samuel  Rolle  for  erer,  witli  powen 
of  revocation  and  new  appointment  to  nim  the  said  Earl.  Fonr  years  afterwards  Lord  Geori^ 
borrowed  S0,000/.  of  Sir  Edward  Hughes,  and  in  1785,  (without  noticing  the  prerioos  settle- 
snents)  conyeyed  the  estates  in  Dorset,  Devon,  and  Cornwall,  to  Sir  £.  Haehes  in  fee,  sabject 
to  redemption  on  payment  of  ZOfiOOL  and  interest,  by  the  said  Lord  Orford,  in  which  case  Sir 
£•  Hnghes  agreed  to  re-convey,  &e«  Lord  Orford  died  in  1791,  witbont  Issue,  and  withoat 
appointment ;  whereapoo  the  equity  of  redemption  in  the  Dorset  estate  descended  to  Homio 
IValpole,  under  the  settlement  of  September,  1781,  and  the  equity  of  redemption  in  the  two 
other  estates  descended  to  Robert  George  William  Trefusis,  Lord  Clinton,  (No.  4)  as  the  riglit 
beir  of  the  said  S.  Rolle,  under  the  settlement  of  August  in  the  same  year.  Lord  Clinloa 
entered  into  possession  of  the  Devon  and  Cornwall  estates,  and  in  179S  conveved  tbem  is 
trustees  and  their  heirs,  upon  trust,  to  raise  by  sale  or  mortgage  a  sum  of  44/)0OL  to 
]»v  off  a  mortgage  of  7000/.  upon  other  estates  of  Lord  Clinton,  and  upon  other  trusts  ipe- 
cined  in  a  deed  of  even  date ;  and  subject  thereto,  to  the  use  ef  Lord  Clinton  for  Itfe^  witt 
;remainder  to  his  first  and  other  sons  in  tail,  with  remainders  over. 

The  trustees  in  this  settlement  being  about  to  raise  money  as  directed  bytke 
Mortgage  a  deed,  a  question  arose  whether  the  mortgage  to  Sir  £.  Hughes  of  1785, 

fartial  revofia*  operated  as  a  total,  or  only  as  %  partial  revocation  of  the  several  deeds  of 
Him*  August  and  September,  1781— if  they  operated  as  a  total  revocation  of  thae 

settlements,  then  the  descents  of  the  equity  of  redemption  which  had  taken 
place  conid  not  be  supported,  and  the  estates  devolved  on  Horace  Earl  of  Ojiford,  (No.  7)  ss 
the  uncle  and  heir  at  law  of  George  EaH  of  Orford,  (No.  10).  This  question  was  settled  to  the 
satisfaction  of  the  parties,  and,  as  it  is  conceived,  on  sound  principles  of  equity,  (see  n.  (E), 
antea,  of  this  ed.  p.  Ill,)  by  tJie  opinions  of  Sir  A.  Macdonald  and  Mr.  Shadwell.  The  follow- 
ing is  a  copy  of  the  latter  gentleman's  observations  :-— <<  The  intention  of  the  deeds  of  1785, 
being  merely  to  transfer  an  incumbrance,  wlilch  had  existed  for  near  sixty  years,  to  a  dcv 
mortgagee,  and  there  being  no  notice  taken  of  the  settlements  of  1781,  nor  any  recital  of  the 
late  Earl's  desire  of  vesting  the  fee-simple  in  himself  in  opposition  to  the  uses  of  the  settlement!^ 
I  am  of  opinion  that  in  equity  those  uses  are  not  revoked,  and  that,  subject  to  the  mortgage 
(which,  if  not  dischargeable  out  of  other  funds,  will  fall  proportionably  upon  both  settled  estatN\ 
the  equity  of  redemption  will  go  according  to  the  limitations  in  the  respective  settlemeDts.* 
ijonceht  ShadtMU^  Lincoln's-Inn,  January,  1792."  Sir  A.  Macdonald  was  of  the  same  opinion. 
In  consequence  of  which  Earl  Horace  relinquished  the  point,  and  by  deeds  of  confinnatioB, 
dated  April,  1794,  conveyed  the  said  estates  in  Devon  and  Cornwall  to  such  and  the  same  uses 
as  were  limited  and  declared  by  the  deed  of  179f ,  in  corroboration  thereof  to  all  intents  and 
purposes  as  if  the  mortgage  of  1785  had  not  been  ejcecnted.  The  title  of  the  trustees  being 
thus  fortified.  Sir  Lawrence  Palk  advanced  them  the  sum  of  44,0002.  taking  from  tfaera  a  mort- 
gage in  fee,  the  redemption  of  which  was  reserved  to  the  trustees.  Lord  Clinton  afterwards 
died,  and  the  estates  in  question  devolved  on  his  son,  the  present  defendant,  (No.  9). 
Sir  r  Palk^M  ^"  ^^^  ^^^  ^'  ^^^^  ^^^^  ''^  ^^^^  against  Lord  Clinton  and  others,  praying 

eauie  *"  account  of  what  was  due  on  the  mortgage  of  20,000*.  (which  by  the  will  and 

death  of  Sir  E.  Hughes  had  devolved  on  Lady  Hnghes) ;  also  an  accoont  of 
what  was  due  to  him  the  plaintiff  under  his  own  mortgage ;  and  that  the  trustees  nAder  tbe  deed 
of  179S  mtglit  be  decreed  to  sell  so  much  of  the  estates  comprised  in  that  trust,  as  woahl  be 
BufBcicnt  to  pay  the  sums  that  might  be  found  due  on  both  securities.  The  plaintiff,  however, 
during  the  arguments,  cousented  that  so  much  of  the  bill  as  prayed  aj  sale  for  the  purpose  of 
raising  the  120,000/.,  should  be  dismissed ;  admitting,  that  the  trustees  had  no  power  to  raiie 
that  sum ;  and  as  to  the  other  sum,  tlie  Master  of  the  Rolls  was  of  opinion  that  the  plaintiff  had 
no  right  to  call  upon  the  trnstees  to  sell,  in  order  to  pay  even  that  sum.  The  plaintiff  was  do 
object  of  the  trust,  farther  than  as  that  trust  enabled  the  trustees  to  make  him  a  good  mortga^ 
When  he  had  that,  he  was  in  fhe  ordinary  situation  of  a  mortgagee.  He  had  all  the  remedies, 
but  only  the  remedies  of  a  mortgagee;  and  his  Honour  thoneht  it  very  doubtful  whether  the 
trustees  could  make  any  sale,  after  they  had  raised  the  money  by  mortgage.  The  plaintiff  then 
requested  permission  to  redeem  the  first  mortgage,  to  which  it  was  objected  that  sufficient  par- 
ties were  not  before  the  court ;  and  his  Honour  was  of  opinion  that  there  was  a  clear  necessity 
of  having  Mr.  Walpole  before  him,  as  well  as  Lord  Cluiton.  Liberty  was  tliea  desired  to  amend 
generally ;  but  here  again  the  Master  of  the  Rolls  was  against  the  plaintiff;  for  he  saw  grest 
force  In  the  objection,  that  a  cause  could  not  be  recast  and  shapea  differently  from  what  it 
oriffiually  stood.  That  indeed  would  lead  to  great  litigation.  Parties  would  draw  their  bilk 
wiui  very  little  caution ;  knowing  they  might  alter  them.  But  as  the  plaintiffs  counsel  bad 
expressed  their  readiness  to  take  such  order  as  the  court  would  grant,  his  Honour  allowed  tlie 
plaintiff  to  amend  generally,  by  adding  parties ;  and  to  pray  a  redemption  or  foreclosore  io  tbe 
alternative,  or  such  other  relief  as  he  might  be  advised.    IS  Yes.  66» 

Defect  in  tUU  Nothing  further  is  mentioned  of  this  case  in  the  books,  probablv  on  acconot 

tnntnrttnii^^iZi  fi.    ^f  somo  arrangement  which  shortly  after  took  place  between  Lord  Clinton  and 
aSsiSSf  ^'^^  ^'  ^^'  *»  *^  ^®  payment  of  his  mortgage  by  a  transfer  of  the  same  to 

'^     ^'  a  new  lender ;  preparatory  to  which  (as  the  editor  has  understood)  it  was  con- 

sidered necessary  by  Lord  Cllntou's  solicitors  (Messrs,  Seymour  and  Montriou)  to  lay  an  ab6tr«<i^ 


>  « 
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of  tbe  title  before  ooonsel.  An  abstract  was  accordingly  forwarded-  to  Mr.  Prettim,  who  iqg. 
ges^ed  the  propriety  of  immediately  levying  a  fine  to  obviate  by  ooD-claim  an  objection, 
which  it  was  possible  a  mortgagee  might  be  advisc^d  to  raise,on  the  ground  that  by  the  limitation 
to  tbe  right  heirs  of  Samuel  Kolle,  in  the  settlement  of  1781,  Horace  Earl  of  Orford  became, 
on  the  death  of  George  Earl  of  Orford,  absolutely  entitled  to  the  equity  of  redemption  of  the 
said  estates  in  preference  to  Robert  George  William  J^rd  Clinton  ;  for  that  Earl  George  wa» 
himself  the  right  heir  of  Samuel  RoUe  at  the  date  of  the  settlement,  and  being  in  possession, 
tile  ultimate  reversion  vested  in  htm,  from  whom  it  descended  as  from  the  person  last  seised  (n 
Eari  Horace,  as  his  heir  at  law,  and  that  Earl  Horace,  by  his  deed  of  confirmation,  had  net 
prevented  this  objection,  since  that  deed  was  made  merely  to  remove  amf  doubt  which  might 
have  arisen  from  the  mortgage  being  construed  to  be  a  total  revocation  of  the  volimtary  settle- 
meat.  A  fine  was  levied,  and  the  present  Lord  Clinton  further  fortified  his  title  by  obtaining 
the  legal  estate  from  the  first  mortgagee,  who,  in  consideration  of  tO,OOOl.,  conveyed  the  sama 
to  Francis  Drake,  his  heirs  and  assigns,  by  indejutnres  dated  November,  18U,  in  which  deed 
was  contained  a  declaration  that  tlw  sum  of  90,000f.,  so  paid^  was  the  proper  monies  of  the 
said  Lord  Clinton,  and  that  the  name  of  the  said  Francis  Drake  was  usied  only  as  a  tmsteft 
for  him. 

Early  in  I81t  (before  five  years  non-claim  on  the  fine  had  elapsed)  the        nsn 
plaintiff  (No.  11),  as  heir  at  law  of  Horace  Earl  of  Orford,  made  his  claim  to 
the  estates  in  question,  and  filed  his  bill  in  June  of  the  same  year  against  Lord  Clinton,  Sir  Lafw« 
rence  Paik,  and  others,  for  recovery  of  the  Devon  and  Cornwall  estates,  which  were  of  the  esti- 
mated value  of  several  hundred  thousand  pounds.    It  appeared  by  an  affidavit  of  Lord  Clinton 
(Coop.  81.),  that  he  had  been  informed  by  Lord  Cholmondeley  himself,  that  he  (Lord  Cholmon* 
deley)  bad  received  information  from  an  anonymous  person  relative  to  Lord  Clinton's  estates,  in 
consequence  of  which  Lord  Cholmondeley  had  commenced  the  present  suit.    Report  saya^ 
that  the  secret  was  disclosed  to  Lord  Cholmondeley  at  a  masquerade  by  a  person  disguised  in  n 
domino,  and  idle  rumour,  assisted  by  tlie  affidavit-  of  Mr.  Seymour  (after  a  dissolution  of 
partnership  between  him  and  Mr.  Montriou,  Coop.  81,),  has  not  tailed  to  fix  on  the  person  of 
the  anonyoMnis  communicant.    Tbe  bill  was  filed  in  1812  by  the  Marquis  of  Cholmondeley  ao4 
tbe  Honorable  Mrs.  Damer,  to  whom  Earl  Horace  had  by  will,  dated  subsequently  to  tbe  death  of 
Earl  George,  devised  the  residue  of  his  real  and  personal  property,  and  prayed  a  redemption 
and  re-conveyance  to  tlic  plaintifi's  of  Hughes's  mortgage,  which  had  been  assigned  to  Drake^ 
and  that  Lord  Clinton  might  be  decreed  to  deliver  up  to  them  the  possession  of  the  premisea» 
and  the  defendant  Seymonr  to  assign  to  them,  or  as  they  should  direct,  an  outstanding  te/m  of 
too  years  then  vested  in  him,  in  trust  to  attend  the  inheritance,  together  with  an  accoant  of 
rents  and  profits,  received  by  Lord  Clinton ;  and  that  he  might  be  decreed  to  pay  the  amount  of 
what  should  be  fonnd  due  in  taking  such  account,  upon  being  allo^wed  all  snms  paid  by  him  la' 
reduction  of  interest  on  the  mortgage.    Tbe  prayer  tis  to  the  account  was  afterwards  limited 
to  the  last  six  years. 

Lord  Clinton  by  his  answer  submitted,  that  it  was  the  intention  both  of  Earl  '  A^gujer 
George,  when  he  executed  the  settlement  of  1781,  and  of  Earl  Horace,  when  he  -^n^ii^^* 
eiceuted  tlie  deed  of  confirmation  of  1794,  that  the  estates  should  become  vested  in  the  family  of 
Saranel  Rolle ;  that  the  defendant  and  his  father  had  been  in  undisturbed  possession  of  the  estatea 
for  upwards  of  twenty  years,  the  plaintiff  at  the  same  time  being  under  no  disability  ;  be  ther^ 
fore  claimed  the  benefit  of  such  length  of  possession,  and  of  tbe  statutes,  as  if  he  had  pleaded 
them.  Drake  and  the  two  surviving  trustees,  nnder  the  settlement  of  17 9),  prayed  indem- 
nity, and  Sir  Lawrence  denied  notice,  submitting,  that  if  Lord  Clinton's  title  was  not  abso- 
lotely  indefeasible,  the  plaintiff  ought  not  to  be  permitted  to  impeach  his  title  as  mortgagee,  he 
being  a  purchaser  for  valuable  consideration  without  notice.  After  puttine  in  his  answer  Sir 
L.  Falk  died,  whereupon  the  suit  was  revived  against  his  representatives.  The  case  was  argued 
at  great  length,  and  sustained  with  Immense  labour  and  ability  by  Leach,  Roupell,  Shadwell, 
and  Sagden,  for  the  plaintiffs,  and  by  Sir  Samuel  Romilly,  Bell,  Heald,  Preston,  Benyon,  Blake, 
Hart,  Home,  and  Lougley,  for  the  defendants.  Three  points  were  made,  1st,  the  effect  of  the 
limitation  to  the  right  heirs  of  Samuel  Rolle  in  the  deeds  of  1781 ;  td,  th<  effect  of  the  deed  of 
coofirmaiton  of  1794;  and  3d,  the  effect  of  length  of  time. 

L  It  is  true  that  courts  ought  to  expound  deeds  as  well  as  wills,  accord-  «.  •»>  Ormtt*t 
ing  to  the  intention  of  the  maker.  But  it  has  never  been  said,  that  a  court  |^^inl|f 
is  to  frame  or  alter  a  deed,  as  may  best  effectuate  the  maker's  intention.  The  ^^^ 
pa^  is  left  to  execute  his  own  purpose  in  his  own  way.  As  the  words  of  this  limitation  stand^ 
tiiey  are  descriptive  of  the  person  (whoever  he  ma^  be)  that  was,  at  the  time  of  the  execution 
of  the  deed,  the  heir  of  Samnel  Rolle.  Snpposmg  we  were  to  read  this  limitation  without 
knowing  who  that  person  was,  all  would  agree  that  the  then  existing  right  heir  would  take  a 
vested  remainder.  When  it  is  found  that  Lord  Orford  (the  settlor)  himself  is  the  right  heify 
do  the  words  therefore  change  their  meaning  ?  No  ;  but  they  are  nnskilfuily  employed,  and 
will  not  effectuate  tbe  purpose  which  tlic  framer  of  the  instrument  had  in  contemplation.  The 
coart  b  desired  to  say,  that  there  is  in  this  deed  (when  properly  construed)  a  limitation  to  such 
persons  as  should  be  the  ri^ht  heirs  of  Samuel  Rolle  at  the  time  when  the  preceding  limitations 
shoold  expire.  The  deed  itself  jdoes  not  furnish  the  least  evidence  of  an  intrntion  so  to  frame 
^  liniution.    There  is  nothing  executory  in  it ;  nofibing  which  gives  the  court  a  power  to 
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modify  the  metam  by  vhld^  the  gjnsatw  himself  propoeed  to  arrive  at  Us  end.  The  deed  too  Is 
purely  Tolnntary.  There  is  no  contract  which  can  entitle  any  person  to  say,  that  if  tiie  words 
of  the  deed  go  beyond,  or  fall  short  of,  the  intended  purpose,  it  ou(|;ht  to  be  so  construed,  or 
so  reformed,  as  to  place  the  parties  in  the  situation  in  which,  by  their  bargain,  they  were  u- 
tended  to  stand.  Upon  the  whole  qf  this  part  qf  the  cose,  Jarnqf  opinion  that  Lord  Clinton  t9ok  no 
ettate  under  the  deed  qf  1781. 

II.  As  to  the  effect  of  the  deed  of  confirmation  of  1794,  the  mie  is  laid  down  in  Brmfbroke  ▼. 
JnekipPf  8  Ves.  417,  that  where  a  man  is  called  upon  to  Join  in  a  conveyance  for  the  purpose  of 
obviating  a  specified  objection  to  the  title,  he  will  not  be  bound  by  it,  as  to  -wiy  interest  of 
which  he  has  not  been  apprised.  But  if  he  consents  to  join  in  the  conveyance,  upon  being  told 
generally  that  there  are  objections  to  the  title,  he  must  be  taken  to  have  enquired  into  the  na- 
ture of  those  olisiectiotts,  and  cannot  afterwards  raise  a  question  as  to  the  extent  of  his  informa- 
tion. Now  it  Is  clear  that  the  deed  of  confirmation,  ul  the  present  instance,  was  neither  applied 
for  nor  ob tamed  with  any  view  to  the  pnrpose  to  which  it  is  now  endeavoured  to  convert  it. 

III.  It  seems  to  me  that  there  is  no  room,  in  this  case,  for  the  operation  of  the  statute  of 
limitations.  Even  at  law  it  is  not  mere  possession  that  is  sufficient  to  bar  the  claim  of  the 
true  owner.  There  mutt  be  something  tantamounit  to  a  dieoeiain.  Now,  tiiough  there  may  be  what 
Ss  deemed  a  seisin  of  an  eqaitable-  estate,  there  can  be  no  dU$eitm  of  it,  first,  because  the  dis- 
eelsin  must  be  of  the  entire  estate,  and  not  of  a  limited  and  partial  interest  in  it,  and  the  eqait- 
abte  ownership  cannot  possibly  be  the  subject  of  disseisin ;  and,  secondly,  because  a  tortions 
act  can  never  be  the  tenndation  of  an  equitable  title.  An  equitable  title  may,  undoubtedly, 
be  barred  by  length  of  time ;  but  it  cannot  be  shifted  or  transferred.  What  was  once  my  eqnity, 
may,  by  my  laches,  be  wholly  extinguished ;  but  it  cannot,  without  my  act,  become  the  eqmty 
of  another  person.  It  does  not  therefore  follow,  that  an  equity  can  be  acquired  by  length  ef  jwt- 
sessioN,  becaiue  by  length  qf  poseeeaion  ii  may  be  bmred^  If  it  did.  Lord  Hardwicke's  positioo  in 
Bopkins  V.  HopikvMf  1  Atk.  581,  would  no  longer  be  true ;  for  disseisin,  abatement,  or  in- 
trusion, would  then  be  available  modes  of  acquiring  equitable  estates.  A  mortgagee  may  as* 
isnnie  the  possession  whenever  he  pleases,  and  therefore  a  mortgagor  is  called  a  tenant  at  will  to 
the  mortgagee,  and  in  point  of  possession  he  is  so  even  in  equity  ;  for  a  court  of  equity  never 
foterferes  to  prevent  the  mortgagee  from  assuming  the  possession.  Lord  Clinton,  tlierefore, 
when  he  acknowledged  the  title  of  the  mortgagee,  had  nothing  but  a  precarious  and  permiisive 
possession,  vrhich,  however  long  it  might  have  endured,  could  never  ripen  into  a  title  asauist 
any  body ;  for  it  was  not  consideredna  the  possession  of  the  precarious  occupier,  but  of  him 
upon  whose  pleasure  its  continuance  depended.  lam  of  opinion  that  the  person  who  has  the 
equity  of  redemption  in  the  present  case  is  the  plaintiff,  Mrs.  bamer,  as  the  devisee  of  Horace 
Earl  of  Orford ;  for  as  there  could  be  no  disseisin  of  an  equitable  estate,  there  was  nothmg  t( 

grevent  him  from  devising  this  interest,  and  the  general  words  of  his  will  are  anffideottff 
iclude  it. 

As  to  Sir  Lawrence  Palk  he  has  lent  monejr  on  what  turns  out  to  be  a  bad  title.  Where  is 
the  obligation  npdn  the  right  owner  to  give  htm  a  good  one.  Lord  Orford  could  not  be  said  to 
acquiesce  in  acts  which  he  did  not  know  he  had  any  right  to  dispute ;  and  therefore  all  that  has 
been  said  about  acquiescence,  either  on  the  part  of  Lord  Clinton,  or  Sir  Lawrence  Palk,  seeiBS 
to  be  irrdevaot,  in  a  case  where  ail  parties  were  nnder  the  influence  of  tlie  same  common  mis- 
take. There  is  no  principle,  therefore,  on  which  I  can  hold  that  Sir  Lawrence  Palk's  mortgage 
is  a  good  cJiarge  on  the  eqnity  of  redemption,    f  Meriv.  362. 

r^»a  ^^A  ^4;  ^be  first  of  the  above  questions  being  a  mere  legal  question,  a  case  was 
™  f^  !!»?'  »«nt  to  the  Court  of  King's  Bench.  The  Judges  differing  in  opinion  retsraed 
of  law  ^®  following  certificates  •*— "  This  case  has  been  arsued  before  us  by  counsel ; 

^       *  and  considering  that  the  words 'the  right  hehv  of  Samuel  RoUe*  are  words 

of  plain  and  well  knovra  import,  and,  according  to  that  import,  must  denote  George  Earl  of 
Orford,  the  settlor,  we  think  that  Robert  Georee  WUlitmi  Trefusis,  afterwards  Lord  Clinton, 
took  no  estate  under  the  said  indenture  of  the  2d  August,  178t."—C.  Abbott,  G.  S.  Holroyd, 
W.  D.  Best.  *'  This  case  has  been  twice  argued ;  and  considering  that  it  appears  by  the  inden- 
ture of  2d  August,  1781,  that  the  said  George  Earl  of  Orford  knew  himself  to  be  the  then 
heir  of  Samuel  Rolle ;  considering  also  tliat  during  the  life  of  the  said  George  Earl  of  Orford, 
or  so  long  as  there  should  be  any  issue  of  his  body,  no  person  could  legally  come  within  the 
description  of  right  heir  of  Samuel  Rolle  but  the  said  Geor^  Earl  of  Orford  and  his  issue, 
who  were  of  the  united  line  of  Walpole  and  Rolle,  and  were  all  provided  for  by  the  estate  tail 
created  by  that  indenture ;  considering  also  that  it  appears  plainly  l^  that  indenture,  that  the 
said  George  Earl  of  Orford  meant  to  provide  ^ for  the  separate  line  of  Rolle ;  that  no  person  of 
that  separate  line  could  come  within  tiie  description  of  right  heir  of  Samuel  Rolle,  till  the 
united  line  shooldi  be  exhausted ;  and  that  a  limitation,  by  way  of  remainder  to  heirs  or  chil- 
dren, is  not  necessarily  confined  to  such  persons  as  are  within  that  description  at  the  time  the 
limitation  is  created :  I  am  of  opinion  that  the  effect  of  the  indenture  of  2d  August,  1781,  was 
to  vest  in  the  said  George  Earl  of  Orford  an  estate  in  tail  general,  with' remainder  (if  be  should 
make  no  appointment)  to  such  person  as,  at  the  expiration  of  that  estate  tail,  should  be  right 
heir  of  Samuel  Rolle  in  fee;  and  consequently  that  the  said  Robert  George  Willnn Tkeftsi* 
took  aa  estate  io  fee  under  the  said  indenture.'*    J.  Bayley.    %  Bam,  U  Aid.  642. 
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On  the  10th  March,  18fO,  the  cause  was  again  rayived  on  the  eqiiity  re* 
served.    Sir  Thomas  Plumer,  M.  K.  entered  fully  into  the  merits  of  the  case,     Str  T.  Phtnur'g 
and  in  the  course  of  an  elaborate  and  convincinp  judgment,  madd  the  follow-    judgment, 
ing  observations  :— The  primary  object  of  enquiry  in  constrning  deeds  as  well 
as  wills  is  the  intention  of  the  party ;  where  tiiat  is,  on  tlie  faice  of  the  instrument,  clearly  and 
satisfactorily  ascertained,  and  round  not  to  be  contrary  to  any  rule  of  hiw,  the  court  is  bound,  if 
the  words  will  admit  of  a  construction  conformable  to  th^  intention,  to  adopt  that  construction, 
however  contrary  it  may  be  to  technical  meaning  and  inference.    Now,  to  suppose  in  the  present 
case  that  Lord  Orford  meant  to  give  tiie  remainder  to  himself,  is  an  argument  that  amounts  to  a 
reductui  ad  abgurdum.    It  would  suppose  Lord  Orford  to  have  cfntertained,  at  the  same  moment, 
ihtebtions  on  the  same  points,  directly  opposite  to  and  incompatible  with  each  other.    When 
the  limitation  is  intended  to  apply  to  Lord  Orford,  he  is  mentioned  by  his  proper  name  and  title, 
"  George  Earl  of  Orford."    Why  should  tliere  have  been  this  change  in  the  description,  if  the 
Same  person  were  ttiroughout  intended  ?  Again,  how  are  we,  on  this  hypothesis^  to  account  for 
the  powers  of  apuointment  and  revocation  specially  reserved  to  Lord  Orford,  in  the  limitations 
preceding  and  loUowing  the  limitation  in  question.    I  feel  therefore  strongly  inclined  to  concur 
with  Mr,  Justice  Barley  in  his  opinion  of  the  deed  of  1781. 

The  objections  which  have  been  taken  on  the  part  of  the  defendants,  mav  be  reduced  to  four 
heads ;  ist.  As  to  the  want  of  proper  parties  as  defendants  to  the  suit ;  tdly,  As  to  the  frame 
and  nature  of  the  bill  and  the  relief  prayed ;  Sdly,  As  to  the  effect  of  the  deed  of  confirmation 
of  1794 ;  and  4thly,  As  to  the  effect  of  length  of  time. 

Firsts  the  defendants  insist  that  all  the  persons  eventually  interested  in  the  estate  nnder  the 
lettlement  made  by  the  late  Lord  Clinton  in  the  year  179f,  ought  to  have  been  made  defend- 
ants.   I  thinly,  this  objection  is  not  well  founded.    It  is  sufficient  to  have  brought  before  the 
court  the  trustees  qf  [qu.  and]  the  person  in  esse  entitled  to  the  first  vested  estate  of  iilberitance. 
Those  who  have  contingent  interests  wre  not  necessary  parlies,  -  Lord  Hardwicke  in  Hopkins  v.  Hop* 
kins,  states  the  established  rule  on  this  uoint. '  '<  If  (says  he)  there  are  ever  so  many  contingent 
Ifanitations  of  a  trust,  it  is  an  established  rule,  that  it  is  sufficient  to  bring  the  trustees  before  the 
Court,  together  witli  him  in  whom  the  first  remainder  of  the  inheritance  is  vested,  and  all  that 
may  come  after  will  be  bound  by  the  decree,  though  not  in  esse,  unless  there  be  fraud  and  coHu- 
sion  between  the  trustees,  and  tlie  first  person  in  whom  a  remainder  of  inheritance  is  viested," 
1  Atk.  590.     But  the  objection  that  the  person  who  is  entitled  to  the  Dorset  estate,  ought  to  have 
been  a  party,  is,  I  think,  better  founded.    The  estates  in  all  the  three  counties  of  Dorset,  De* 
von,  and  Cornwall,  are  ^ually. subject  to,  and  oomprehended  In  one  and  the  same  aM>rtgage,  and 
must  therefore  all  be  redeemed  together.    T%e  owner  of  pari  ef  the  estate  in  mortgage  cannot 
eeparately  redeem  his  part.    The  mortgagee  is  entitled  to  insist,  that  the  whole  of  the  mortgaged 
estate  sliall  be  redeemed  together ;  and  for  this  purpose,  that  all  the  persons  interested  in  the 
several  parts  ot  tlie  estate  as  mortgagors,  shonld  be  aade  parties  to  tfte  bill  seekinc  the  account 
and  the  redemption.    A  mortgaged  estate  sold  in  twenty  lots,  might  otherwise' be  made  the 
subject  of  twenty  different  bilU  for  redemption,  with  aU  the  consequences  upon  the  account  and 
the  re-conveyance.    The  bill  is  also  defective  in  not  having  made  the  penonal  representative 
of  the  late  Lord  Clinton  a  party,  who  is  stated  in  the  bill  to  have  been  some  time  in  pessessioii 
of  the  rents  and  profits^  and  to  have  paid  the  interest  and  part  of  the  principal  of  tlM  ftftt 
mortgage. 

As  to  the  second  liead,  I  think  the  bill  should  have  been  by  Mrs.  Damer  alone ;  for  it  is  not 
true,  as  the  bill  states,  that  upon  the  death  of  Horace  Earl  of  Orford,  **  your  orator  and  oratrix 
became  entitled  to  the  same.'' 
The  iJkird  head  we  pass  by,  and  hasten  to  the 

.  Fourth  and  last  objection,  which  calls  for  a  separate,  immediate,  and  unequWocal  determina- 
tion.   Mrs.  Damer,  the  devisee,  is  on  all  sides  admitted  to  be  the  only  person  who  could  have 
any  clajra  of  title  under  Horace  Earl  of  Orford  to  this  estate;  and  the  full  period  of  twenty 
yean  having  elapsed  since  the  death  of  George  Earl  of  Orford,  when  tliat  title,  if  at  all,  first 
accrued,  tlie  remedy  would  have  been  taken  away  by  the  statute  in  consequence  of  the  lacheft 
and  non-claim*     The  lapse  of  twenty  years  affords  a  substantive  insuperable  plea  in  bar.    It  it 
the  fixed  limit  to  the  remedy— the  tempuk  eonstitutum.    One  day  beyond  is  as  much  too  late  as 
one  hundred  years.    This  is  the  peremptory  inflexible  role  at  law,  fixed  bv  positive  statutes,  if 
there  has  been  adverse  possession,  and  no  disability  or  fraud.    No  plea  of  povertffy  ignorance,  c/r 
fnistake^  can  be  of  any  avail.    However  clear  and  indisputable  die  titie^  if  the  merits  could  be    « 
enquired  into,  however  demonstratively  tortious  and  wrongful  the  adverse  possession,  the  faet 
of  such  posseaston,  and  the  time,  preclude  all  investigation  of  the  title.    The  door  of  justice  hi 
elosed.     The  claimant  cannot  be  heard  to  shew  his  title.    It  is  a  decisive  answer  to  him  that  be 
tomes  too  later     '^^^  alone  is  the  bar.  His  title  remains,  but  he  has  lost  his  remedy.    The  timcj 
having  bergab  to  run  against  Horace  Eari  of  Orford,  must  continue  to  run  on  against  tboae 
lilalmaiits  under  him.    Then  as  to  the  mortgace ;  so  long  as  the  incumbrance  continues,  Ibd 
interest  mnat  be  paid  bv  whoever  is  the  owner  of  the  estate,  as  much  as  the  taxes  or  any  ether 
out-going.     Payment  thereof  is  an  admission  of  the  debt,  and  is  in  itself  the  strongest  exerdse 
of  adverfie  poesession.    It  is  a  public  usurpation  of  the  character  of  a  mortgager  nom  year  to    * 
year  doing  the  acts  which  belong  to  iU    The  statute  of  limitations  applies  by  analogy  to  equit« 
Me  claims.     This  is  fully  proved  by  numerous  cases,  iu  particttlar,  by  those  or  Bo^id  v«  HopkuUf. 

VOL,    II«  P  ? 
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1  Sch.  &  Lef.  499,  Howndon  ▼.  Anmetleify  t  ib.  690,  and  MeSUcott  r.  O'DasMfU.  1  Ball  &  Be.  164, 
in  which  latter  case  Lord  Chancellor  Maimers  time  expresses  himself:—'^!  thiuK  then  I  stand  well 
supported  by  principle  and  anthority  in  saying,  that  the  court  is  bound  to  regulate  its  proceed- 
lnp;s  by  analogy  or  in  obedience  to  the  ttatute  of  limitations,  Upon  the  uniform  concarrcnoe  of 
'a  long  train  of  the  highest  authorities,  1  can  entertain  no  doubt  in  the  present  case.  It  is  clear, 
that  had  it  been  the  daim  of  a  legal  estate  in  a  court  of  law,  the  remed^  would  ha?e  been  barred 
by  the  statute  of  liraitations.  It  is  therefore  clear,  that  being  an  equitable  estate,  the  xgsmeAj 
most,  by.  analogy,  be  equally  barred  in  a  court  of  equity." 

Here  I  might  close  tlie  argument,  but  in  deference  to  the  htgli  anthorit]^  by  which  a  coatnurj 
cooolnsion  has  been  formed,  I  shall  proceed  to  examine  the  grounds  and  principles  on  which  itii 
fottnded.-*That  the  bar  from  length  of  time  and  non-claim  never  can  affect  an  estate  so  long  ai 
it  is  covered  by  a  mortgage,  is  a  proposKion  now  for  the  6rst  time  advanced.  The  relation 
subsisting  between  mortgagor  and  mortgagee  is  one  of  a  peculiar  and  anomalous  nature.  Tbe 
possession  of  the  mortgagor,  or  the  person  cliliming  that  character,  is  not  adverse  to  tbc  mort- 
gagee, because  it  is  consistent  with  his  title.  The  mortgagee  is,  therefore,  not  barred  by  any 
leMth  of  that  possession ;  but  the  possession  of  the  mortgagor  is  adverse  to  ever)'  other  claimaBt 
of  the  equity  of  redemption,  because  it  is  inconsistent  wttii  his  claim  of  title.  Against  him,  then- 
ce, it  will  operate  -as  a  bar,  if  acquiesced  in^  beyond  the  limited  period.  Payment  of  the  in- 
terest of  the  mortgage  by  the  mortgagor,  or  the  person  claiming  to  be  mortgagor,  to  tbe  nort- 
gagee^  is  a  recognition  of  the  right  and  title  of  the  mortgagee,  and  preserves  it  unbarred  ;  bnt  it 
cannot  be  deemed  a  recognition  of  the  right  or  title  of  any  otl^er  person  to  be  the  mortgagor. 
It  is  an  act  of  a  directly  contrary  import*  Ky  making  the  payment  in  his  own  name,  and  od  hit 
own  account,  he  takes  tt()on  himself  to  do  an  act  that  belongs  to  the  mortgagor,  and  thereby  vir- 
toally  declares  that  character  to  belong  to-  himself.  It  would  be  a  perversion  of  inference  to 
convert  aiAact,  done  for  the  purpose  of  the  asmtmptiou  of  the  character  exclusively  to  himself 
into  an  admission  of  its  betongin|r  to  another. 

It  w  said,'  that  the  mortgagee  is  a  trustee  for  the  mortgagor,  that  their  interestaare  parti  oC 
ene  title,  and  together  form  one  entire  estate ;  and  that  the  admission  of  the  title  of  the  one  is 
virtually  an  admusion  of  the  title  of  the  other.  Tliis  seems  founded  on  a  mistaken  notion  of  tbe 
resemblance  between  the  characters  of  tntstee  and  mortgagee.  The  mortgagee  when  he  tak« 
poesession,  is  not  acting  as  a  trustee  for  the  mortgagor,  but  independently  and  adversely  for  his 
own  use  and  benefit.  A  trustee  h  stopped  in  equity  from  dispossessing  Ins  cestui  que  tnbt,  b^ 
came  such  dtapoasesaion  would  be  a  breach  of  trust.  A  mortgagee  cannot  be  stopped,  becaise 
in  him' it  is  no  breach  of  trust,  bot  in  strict  conformity  to  his  contract,  which  would  be  directly 
violated  by  any  impedunent  thrown  in  the  way  of  the  exercise  of  this  right.  This  presents  m 
f^em|>iaace  to  the  cliaracter  of  a  trustee,  bnt  to  a  character  directly  opposite.  It  is  io  tfaii 
opposite  character  tliat  b^  accounts  for  the  rents  when  in  possession,  and  when  he  is  not,  receife* 
the  intereat  of  his  mortgage  debt,  llie  payment  of  that  interest,  by  the  person  claimmg  to  be 
the  BM>rtgagor,  is  a  recognition  of  that  relation  subsisting  between  them,  bdt  is  no  rec(«nitioo 
of  the  mortgagee's  possessing  the  character  of  trustee,  much  less  of  his  being  a  trustee  ior  any 
other  person  olaimuig  the  same  character  of  mortgagor.  He  does  not  at  any  time  possess,  like 
a  tmsteo,  a  tide  to  the  legal  estate,  distinct  and  separate  from  the  beiiencial  and  equitable, 
ffl*  OatBte  is  not  ooimmttted  to  his  cane,  nor  has  he  the  means  of  preventing  or  behog  acquainted 
with  the  changes  which  the  title  to  the  equity  of  redemption  may  undergo,  either  by  tbe  act  of 
ikt  mortgagor,  withont  his  privity,  or  by  operation  of  law,  Ky  descent,  forfeiture,  or  otherwise 
ftiid  consequently,  as  I  have  already  endeavoured  to  shew,  by  tlie  operation  of  the  analogy  to  the 
statute  of  limitations.  ^ 

Tbe  mortgagee  is  a  mere  indifferaat  stake-holder.  The  real  contest  lies  between  the  ooi^ 
petitors  for  the  estate,  which.  In  the  hands  of  either,  must  continue  subject  to  the  mortgage  tiO 
^d  off :  when  paid  off,  the  mortgage  title  ends ;  and  then,  and  not  before,  the  implied  trart  to 
•nrrender  the  estate  to  the  person  entitled  to  demand  it,  begins.  Payment  of  the  interest  op^ 
rates  between  Lord  Clinton  and  the  mortgagee,  to  keep  alive  the  mortgage  debt.  It  is  a  coa* 
tinned  oantnal  recognition  of  his  title  as  mortgagor  and  that  of  the  person  to  whom  the  payB^i 
is  made  as  mortgagee.  But  it  has  no  effect  beyond  this,  or  with  respect  to  any  other  persos, 
excopt  as  it  tends  to  exclude  the  title  of  any  other  person  to  either  character.  Actnl  po^ci- 
oion  oy  tbe  mortcagee  might  have  had  a  different  eifect,  because  that  would  have  been  consii; 
tent  with  Mrs.  Darner's  title,  and  not  adverse  to  it.  And  yet  even  if  this  actual  possrssioa  of 
the  mortgagee  had  continued  for  twenty  years,  withont  any  payment  of  Interest  by  the  mortgagtff 
or  any  thing  done  or  said  during  that  period,  to  recognise  the  existence  of  the  mortgage,  or  to 
.acknowledge  it,  on  the  part  of  the  mortgagee,  it  would  clearly  operate  as  a  bar  to  redenptio* 
by  tho  mortgagor.  And  aneh  is  the  prevalence  of  analogy  in  equity,^  that  even  under  ciicno- 
•taaoea  of  porertyand  distress,  the  possession  of  the  mortgagee  fer  twenty  y^rs,withoat  a 
reeognition  of  the  mortgage  title,  or  any  account  kept  npoh  the  footing  of  it,  becomes  asabjcct 
oC  eqoitable  bar  to  redemption.  In  the  present  case,  possasslon  is  taken  adversely  nader  as 
-cootraet  expressed  or  fanplied,  by  a  stranger,  between  whom  and  the  person  wrongfnlI][  kept 
out  of  posaesaion,  there  is  no  privity  or  engagement  of  any  kmd,  who  is  under  no  oUigatioa  to 
render  any  account,  whoae  possession  is,  from  the  first,  inconaistent  widi,  and  therefore,  ^^^ 
.to  tbe  title  of  the  rightful  mortgagor.  Surely,  upon  every  principle  of  reason  and  eqaity,the 
same  analogy  to  the  statute  of  linitations  wbheh  prevails  in  the  one  case,  must  i/oiimi  prevail 
in  tbe  other.    It  is  opon  tliis  ground  alooe,  aad  I  am  anzioua  it  should  be  diittactly  lo  wti^ 
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•todd,' wUlMNit  tMdBg  ^^Q  wy  of  the  «tfaer  potntt  in  thft  caOM,  that  I  tliiiik,  tbk  UU  AmU  b« 

The  bill  was  dismiawd  accordingly,  but  without  casts,  9  Jac.  &  Walk.  189. 

llw  derree  dismU^ng  the  bill  having  been  enrolled,  the  plainliffi«  apipealed        BiU  diMmiiud 
to  the  House  of  Lords.    XSie  Lord  Chancellor,  in  moving  the  judgment  of  the       end  deeree  «••• 
House,  stated  bisepiinon  to  be,  that  adverse  posseiaiioo  of  ua  eqaity  of  re*       >b»ied  ta  JDoas. 
demptioB  for  twen^  years  vas  a  bar  to  aaotlmr  person  claiming  the  same        ^nte, 
equity  of  redemption,  and  worked  the  same  effect  as  disseisin,  abatement,  or 
iotnuion,  with  respect  to  legal  estates  ;  and  that  lor  the  qniet  and  peace  of  titles  asd  the-worhf, 
it  oagbt  to  have  the  same  effect— Lord  Redesdale  was  clearly  of  opinion  that  the  plaintiffs 
were  barred  by  the  effeet  of  the  statute  of  limitaticgis,  and  that  the  bill  should  therefore  b^  dis« 
missed.    On  the  iMh  Jnne,  18»1,  judgment  was  accordingly  giveu^  affirming  the  decree  at  the 
Soils  iB  favour  of  the  defendant  Lord  Clintoa. 

CnjusTOPif  BJ|  r.  Spabkb.— On  the  statute  of  liroitatloiis  three  late  eaaet  remain  to  be  no* 
ticed.   The  first,  ChrUtopker  v.  Sotarkey  %  Jac.  St  Walk.  tSd,  where  A.,  B.,  and 
C.^  oo  a  dissoktloD  of  partnership,  referred  certain  matters  in  dispute  to  ar-       Mm4gtige4M- 
bitrator^  who  awarded  a  sum  of  I85tl.  to  be  due  from  A.  and  B.  to  C.--»B.       jnresumed'taiis'^ 
gave  secnritv  for  his  moiety  of  the  debt  by  a  mortgage,  dated  May,  1795,       JUd  tfter  Iimn* 
which  coBtaMed  tms^  for  sale  in  case  of  default.    C.  died  in  I80t,  having,        ijf  sfMfs,  tsilA- 
by  irin,  f^ivea  all  his  real  and  personal  estate  to  the  plaintiff  (who  was  one  of       oirf  fmymen^^ 
the  aihitiators),  vpon  trusts  for  the  benefit  of  his  wile  and  children.    The  bilf       tnla^esf ,  mc^ 
was  filed  ia  November,  1815,  against  the  heir  at  law  of  B.  who  stated,  in  his        knnwMgmentf 
answer,  Aat  (he  award  was  snrreptitkmsiy  obtained  by  the  non-prodoctien  of       or  demand, 
a  certain  book,  wlierein  it  would  have  appeared  that  the  balance  was  against       mid  no  difir- 
the  nM>ft{Bagee  Instead  of  in  his  favour ;  that  B.  bad  sold  the  premises  to  a       enee  frmntMrt* 
^Msfi  jM  purchaser  ia  1706,  who,  had  ever  since  been  in  possessioif ;  that       gage  being  tn 
twenty  years  had  elapsed  since  the  date  of  the  mortgage  without  payment  of       truM  lb  ir0. 
Interest,  -acknowledgment,  or  demand  ;  and  that  there  was  nothing  to  repel 
the  presumption  of  payment  pricing  from  lengfth  of  time.    It  was  also  contended^  that  thoiiph 
the  mortgage  contained  a  truMt  to  sell,  still  the  case  could  not  be  stated  higher  than  that  of  a 
bill  of  foreclosure,  which,  after  twen^f  years  without  demand,  and  without  payment  of  interest^ 
could  not  be  sustained,  [Tnukw,  WkUe,  3Bro.  C.  C.  S89);  for  that  notwithstanding  what  was 
said  in  Toidit  v.  Baker,  9  Cox,  1 18,  theprinciple  oPpfesnmption  was  considered  to  apply  as  well 
10  mortgages  as  to  bonds.    BlewUt  v.  Imosias,  2  Ves.  jnn.  669.    Afesd  ▼.  Earl  i^Btmdmif  2  Dow* 
P.  C.  268.    The  Master  of  the  Rolls  said,  there  were  two  wajs  in  which  length  of  time  mi|ht 
operate  in  cases  like  this,  when  it  was  not  a  positive  bar  by  virtue  of  the  statute,  vis.  by  raising 
f  prc#umption,  cither  that  the  debt  demanded  never  was  doe,  or  Aat  it  had  been  paid.    It  was 
iB4he  ionner  mode«  that  it  operated  here.    The  only  proof  was  tlie  award ;  the  question  was, 
whether  that  created  any  debt ;  and,  surely  the  non-claim  for  twenty  years,  when  the  patties 
were  in  the  wa^,  a^d  tbere  was  every  op|>ortunity  for  asserting  the  demand,  was  strong  evidence 
agiainst  its  exihtence.    As, to  the  ease  of  Traiky,  fFJUir,  wnich  bad  been  cited,  mere  Lord 
Tburiow  tbougbt  that  twenty  years,  without  payment  of  interest  or  demand,  created  a  piesunm* 
tioB  that  the  debt  was  satimed.  Sir  Thomas  Plnmer  had  always  understood  It  to  be  a  priacipfey 
that  wiien  the  twenty  years  have  run  upon  a  bond  debt,  without  any  thing  to  break  the  time,  or 
any  circnmstance  to  account  for  it,  that  presumption  did  arise,  but  not  operating  as  a  positive 
statutory  bar,  it  might  be  met  by  evidence,  and  by  circumstances  introduced  to  explain  it.    In 
the  present  case,  the  piaiutiff 's  title  failed  by  the  absence  of  all  proof  on  which  it  depended,  and 
by  the  strong  presumption  against,  km,  arising  from  the  evidence  of  long  possession.    The  bill 
was  coBseenently  dismissed,  with  costs. 

Dob  «.  Reed.— The  second  case  is  that  of  Doe  ▼.  Refd^  5  Barn.^  Aid.  23f,        Cemneycnce 
en  the  following  circumstances  :    la  the  year  1747{  C.  (nnder  whom  the  plain-       noi  presumed 
tiff  claiaaedj  being  indebted  to  R.,  gave  him  a  judgment,  and  put  him  in  pos*  '     mfier  J^fiff* 
session  of  the  rents  and  profits  of  the  estates  in  question,  until  the  debt,  amount*        ikrei  ye^n^ 
Inc  to '8501.  should  be  satisfied  thereout.    R.  remained  in  possession  until  175t,       grantee  knag 
when  he  assigned  over  to  the  defendant's  ancestor  all  the  debt  then  remain-        been  let  Uda 
iog  doe  and  his  ri||ht  of  possession  to  the  estates.    Under  this  assignment,  the       pot$e$9ian  at 
4ei^KBdanls  entered  into  possession,  and  continued  such  possession  up  to  1801,        fVebik  mtrt^ 
in  wbieb  year  a  bill  was  nted  in  Chancery  by  C.'s  iamily  to  recover  possession.       gugu. 
The  efue  was  aent  to  a  jury,  who  were  told  by  the  Judge  (Bayley)  that  the  -  - 

qneatipn  ^  them  to  consider  was,  whether,  under  the  ciicumsfeances,  thmr  cooM  bruig  their 
faieds  t0  believe  that  a.eenveyance  from  C.  or  his  son  to  the  defendant's  nmily  had  aetnall|f 
laken  |iince.  On  the  spfgestiont  that  dnriBg  the  marriages  of  C  the  father  and  son,  no  convey-' 
n4iee  4»tuUi  have  been  made  without  levying  a  fine,  which  beini^  of  record,  might  have  been  pre* 
duced,  if  it  had  existed,  tlie  jnnr  found  a  serdict  for  the  kmor  of  the  plaintaff.  Hattock,  Se^C 
DOW  moved  for  a  new  trial  on  toe  ground  of  misdirection.  Lord  C  J.  Abbott  vras  clearly  of  opi- 
nion,  Aat  the  direction  was  accordiii|[  to  law ;  for  that  the  original  possession  was  accounted  wr^ 
and  vras  consistent  with  the  fact  or  there  having  been  no  conveyance.    It  might  indeed,  bav« 
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'  continued  longer  than  was  consistent  with  the  original  condition,  bat  ft  wn  sorely  a  qoestiitt  for 
the  jary  to  sa^,  whether  that  continuance  was  to  be  attributed  to  a  want  of  care  and  attentioB 
on  the  part  of  C.'s  family,  or  to  the  fact  of  there  having  been  a  conveyance  of  the  estate.  As 
the  defendant's  ancestors  had  originally  a  laWfol  possession,  the  Lord  Chief  Justice  thought  it 
was  incumbent  on  him  to  give  stronger  evidence  to  warrant  the  jury  in  coming  to  a  coDcTuiioD' 
that  there  had  been  a  conveyance,  'The  point  presented  to  the  Jury  was  the  correct  one.  In 
his  Lordship's  opinion,  presumptions  of  grants  and  conveyances  had  already  gone  to  too  great 
a  length,  and  he  was  not  disposed  to  extend  them  further.  Bay  ley  and  Holroyd,  Js.,  being  of 
the  same  opinion,  the  motion  for  a  new  trial  was  refused.    5  Bam.  St  Aid.  257. 

Hall  v.  DoB.^The  third  and  last  case  is  that  of  HaU  v.  Doe,  1  Dowling Sc Ry- 
Mortgptgifr  m  land^  340,  and  5  Bam.  &  Aid.  687,  where  in  a  special  verdict  it  was  found,  tliat 
liossession  C&tify-  a  mortgage  had  been  made  with  the  usual  proviso  for  re«convevance  onnoa- 
,  9ev€H  years^  in-  payment  of  the  principal  at  a  given  day,  and  a  covenant  that  the  mortgagor 
'  terest  pruumed  should  enjoy  till  defaul  t.  The  special  verdict  also  found,  that  the  principal  money 
paid  cUi  ikoi  was  not  paid  at  the  day,  but  that  the  mortgagor  continued  in  possession,  and 
Hmt,  if  nothing  that  he  and  his  heirs  had  been  in  possession  tor  a  period  of  thirty-seven  yean. 
U  entradiici  U»     There  was  no  finding  by  the  jury  either  that  interest  had  or  had  not  beea 

paid  by  the  mortgagor;  and  the  court  said,  that  upon  this  finding  it  most  be 
taken  that  the  occupation  was  by  permission  of  the  mortgagee;  and,  conseqnently,  tkat 
altfiongh  more  than  twenty  years  had  elapsed  since  default  was  made  in  payment  of  the  money, 
•till  the  mortgagee  was  not  barred  by  the  statute  of  limitations ;  for  though  it  was  not  foaiid 
as  a  fSsct  in  this  case  that  there  was  any  payment  of  interest,  yet  the  court  would  presume  that 
it  was  paid.  If  no  interest  had  been  paid,  th^t  would  have  warranted  the  jury,  nnder  the  di< 
rection  of  the  Judge,  in  finding  that  there  had  been  a  re-conveyance.  The  argument  against 
this  view  of  tliue  case  proceeded  on  the  ground,  that  the  mortgagor  was  in  possession  by  wrong; 
Imt.as  the  special  verdict  did  not  find  a  wrongful  possession,  the  court  or  King's  Bench  would 
certainly  not  presume  it.  In  this  case  it  was  also  held,  that  an  entry  is  not  necessary  to  avdd 
a  fine-levied  by  the  mortgagor.    5  Bam.  6t  Aid.  687. 


No.  xxvii. 

Dbtisb  ^  Mataies  Aetd  tii  Mwtgoge. 
[Anka^  p.  421,  <{f  thii  edUhnf  n*(N).] 


Ani>  I  give  and  devise  onto  the  sidd  A.  B.  and  C.  D.,  their  bein  and  assigns,  aH  snch  real 
estates  as  are  now  vested  in  me  by  Way  of  mortgage,  in  order  to  enable  them  vrith  the  greater 
ease  and  convenience  to  recover,  receive,  and  get  in  the  money,  secured  by  such  mortgagei, 
for  the  purposes  of  this  my  will ;  and  I  also  give  and  devise  unto  the  said  A.  B.  and  CD.  sH 
such  reid  estates  as  are  now  vested  in  me,  upon  trust,  for  any  person  or  persons,  to  hold  tke 
same  estates  nnto  the  said  A.B.  and  C.  D.,  their  heirs  and  assigns,  upon  the  trn»t8  affectiiig 
the  same.    ISee  another  form  rf  HhM  devise,  4  Madd,  Rep,  440.] 


'   No.  XXVIII.  §  1. 

Memorial  of  Mortoaoe. 
[Anteay  p.  619,  of  tMs  edition,  n.  (JO*] 


A  Memorial,  to  be  registered  pursuant  to  an  act  of  parliament,  made  in  the  seventli  year 
of  her  late  Migesty  Queen  Anne,  intituled,  **  An  act  for  the  public  registering  of  deeds, 
conveyances,  wills,  and  other  incumbrances,  which  shall  be  made,  or  t£it  may  affect  any 
honors,  manors,  lands,  tenements,  or  hereditaments,  within  the  county  of  Middlesex, 
after  the  29tli  day  of  September,  1709." 

Ot  Indentures  of  lease  and  [appointment  and]  release,  the  lease  bearing  date  the  4th  day 
of  June,  in  the  year  of  our  Lord  1822,  and  made  between,  &c. ;  and  the  lappointmeat  tad] 
release  bearine  date  the  5th  day  of  the  same  month  and  year,  and  made  between,  &c.;  aB4t 
which  said  indentures  of  lease  and  [appointmeni  and]  release  are  respectively  witnessed  by 
A.  B.,  of.  &&,  and  C.  D.,  of,  Ac,  and  are  hereliy  reqnired  to  be  regittered  by  the  said  (i  ^ 
gagee.)    As  witness  his  hand  and  seal,  this  8th  day  of  Jnnei  182t. 

{Mortgagee,)  LrS. 
Signed  aod  sealed,  in  the  presence  of 

A.  Bv 

C.  D. 
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No.  XXVIII.  §  2. 

Cbbtificatk  U  duckarge  Mortgage* 


To  the  Registrar  of  the  Connty  of  MiddleaeZy  or  his  Deputy, 

I»  {mortg9get)y  of,  &c.  do  hereby  certify  that  the  (mofigagwr\  of,  &c.  hath  paid  and  satis- 
fied all  such  sum  and  sums  of  money  as  were  doe  and  owing  npon  or  by  virtne  of  certain 
indentnres  of  lease  and  [a'ppmntment  and]  release  bv  way  of  mortgage,  bearing  date  respec- 
tiyely  on  or  abont  the  4tfa  and  5th  days  ol*^  June,  in  the  year  of  our  Lord  1829,  and  made  be- 
tween the  said  {mmigagcr)  of  the  one  part,  and  me  the  said  (mortgagee)  of  the  other  part,  a 
memorial  whereof  was  registered  on  the  8th  day  of  the  same  month  and  year,  Book  B. 
No.  587.  And  I  do  hereby  require  an  entry  of  sn<w  payment  and  satisfaction  to  be  made  in 
the  Register  Book,  wherein  the  same  Is  registered,  pursuant  to  the  act  of  parliament  in  that 
case  made  and  provided.    As  witness  my  hand,  this  lOth  da^  of  Septeml)er,  I8t5. 

(^Mwigfigii,)   L.  S» 
Si^ed,  and  satisfiiction  acknowledged, 
in  the  presence  of 

C.  D. 

No.  XXIX. 

Mortgage  in  Fes  by  Hiuband  and  Wife  ^  FreekM  Edate  tf  the  Hutfkmd^ 

{Antea^  p.  680,  «f  tku  edUtOHf  «.  (D>] 


This  Imdbntvbs,  made,  &c.— between  (mortg9gor\  and  Sarah  his  wife,  of  the  one  part; 
and  (nmigagee),  of  the  other  part.  Whereas  the  said  (morf^oigor)  is  seised  to  him  and  faia 
heirs  in  fee  simple  (subject  to  the  title  of  dower  of  the  said  Sarah  his  wife)  of  and  m  the 
messuages  or  tenements  and  hereditaments,  hereinafter  released  or  otherwise  assured  or  in- 
tended so  to  be.  IReeiie  mortgagee's  agreement  to  advance  money  and  agreenunt  to  tetile  equity  qf 
redemption  in  mmmer  after  mentioned^  No.  LpL  12.]  Now  this  indenture  witnbssbth,  mat 
in  pursuance  of  the  said  agreement,  and  for  and  in,  &c.  [Proceed  as  in  No.  II,  (the  hu^fond  com* 
•eying  alMe)  to  the  habendum  tu  fee  inchurvey  then  add]  subject  ncYertheless  to  the  proviso  or 
agreement  for  redemption  hereinafter  contained ;  and  for  the  purpose  of  absolutely  barring 
end  extinguishing  the  dower,  right  and  title  of  dower  and  thirds,  wliich  the  said  Sarah,  the 
'wiJEeef  the  said  {mortgagor),  cnuj  sball,  or  may  have,  claim,  or  be  entitled  to,  of,  in,  to,  out  of,  or 
apoB  the  said  messuages  or  tenements  and  hereditaments,  hereby  released  or  otherwise  assured 
or  intended  so  to  be,  and  for  the  more  effectually  con?eying  and  assuring  the  same  messuages 
or  tenements  and  hereditaments  unto,  and  to  the  use  of  the  said  (mortgagee),  his  heirs  and  aa- 
•igns,  subfect  to  the  proviso  or  agreement  for  redemption  hereinafter  contained  ;  and  for  settling 
end  assuring  the  same  messuages  or  tenements  and  hereditaments,  to  the  uses,  unon  the  trusts, 
and  for  the  ends  intents  and  purposes  hereinafter  limited,  expressed,  and  declareo,  of  and  con- 
cerning the  same,  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, and  for  the  said  Saraih  his  wife,  covenant,  promise,  and  agree,  &c.  [Add  eoftemmt  to 
^y  a  fine  at  in  the  next  precedent,  No,  XXX,  to  the  ueetif  the  mortgagee  in  fee,  eutjeet  to  re- 
demptton,  proviso.  No.  J,  ^,  79.  Instead  qf  the  re-cfmceyanee  heing  to  the  mortgagor  in  fee,  intro- 
duce the  common  form  of  uses  to  prevent  dower,  and  add  to  those  uses  after  the  words,  **  to  the  in- 
tent that  the  present  or  any  future  wife  of  the  said  (mortgagor)  may  not  be  entitled  to  dower 
ont  of  the  said  hereditaments,"  the  words,  '*  either  as  against  the  said  (m/ortgagee)  or  the  said 
("*<''tf^gor),  their  or  either  of  their  heirs  or  assigns.''  Add  covenant  for  payment  qf  mumejf  end 
^^  mortgage  cotenants^  as  in  the  next  precedent,]    In  witness,  &c, 
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Mortgage  in  Fee  oJ  Wife^s  Estate  qf  Inheritance^ 
[Antea,  p,  739,  qf  this  edition,  n.  (B).] 


This  Indenture,  made^  &c.*»between  A.  B,  and  C.  his  wife  of  tlie  one  part,  and  E.  F* 
pf  the  other  part.  Whereas  the  said  A.  B.  in  right  of  his  said  wife,  is  seised  to  him  and  the 
heirs  of  the  said  C.  of  the  lands  and  hereditaments  hereinafter  described,  and  intended  to  be 
jl^reby  released,  with  the  appurtenances,  for  an  estate  of  inheritance  in  fee  simple  in  possession. 
L^i^e  mortgagifr's  occasion  to  borrow,  No,  L  pL  4.]    Kow  this  indenture  witnbssbth,  that 


in  parsnaoce  of  the  said  ai^emenVand  for  and  in  ooiuideration  of  th«  sum  of  lOOOl.  of  lawfnl  mo- 
iiey,  current  in  England,  to  tlie  said  A*  B.  well  itnd  truly  paid  bvttie  said  £.  F.  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  with  the  prtrity  and  approbation  of  the  said 
C.  B.  (testified  by  her  being  a  party  to  ana  excftnting  tibese  nresento),  the  receipt  aiid  payment  of 
which  said  sum  of  lOOOl.  they  th^  said  A.  B.  and  C.  his  wife  do  [&c.  acknowledgej  No.  i.  p<.  6t]; 
they  the  said  A.  B.  and  C.  hiis  Wife,  hayb  and  eacli  of  theM  hath  granted,  bargained,  sold, 
aliened,  released,  and  confirmed,  and  by  these  presents  do  and  each  of  them  doth  gnuit« 
bargain,  sell,  alien,  release,  and  con6rm  nnto  the  said  £.  F.  (in  his  actual  possession^  \6lc.  Ns.  L 
pf.  68]  ;  and  to  his  heirs  and  assigns,  all  thosIc  pieces  or  parcels  of  land,  6ic,  [Iiueri  fartdi^ 
general  wrdSy  No.  1,  vl.  70;  reversion,  t^.  pi.  72;  tgkate,  ib,  pL  73.]  To  batb  ahd  to  hold 
'^e  said  Hinds^  hereditaments,  and  all  and  singular  other  the  premises  hereby  released,  or 
expressed  and  intended  so  to  be,  with  their  appurtenances,  nnto  the  said  £.  P.,  his  heirs  and 
msigBs,  to  the  use  of  the  said  £.  F.,  his  heirs  aud  assigns,  for  ever,  subject,  nevertlieless,  to  the 
proviso  or  agreement  for  redemption  of  the  same  premises  hereinafter  contained ;  and  for  the 
considerations  aforesaid,  and  for  more  effectually  conveying  and  assuring  the  said  lands  and 
hereditaments  hereby  released,  or  otherwise  assured  or  intended  so  to  be,  hb  the  said  A.  Bi. 
dolli  hereby  for  himself  and  for  the  said  C.  his  wife,  her  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree,  to  and  with  the  aaid  £,  F.,  his  heirs,  executors,  admmlstnitors, 
and  assigns,  that  tliey  the  said  A.  B.  and  C.  his  wife  (she  hereby  consenting  thereto,  testified 
by  her  execution  of  these  presents)  shall  and  will,  at  the  costs  and  charges  of  the  said  A.  H., 
as  of  Michaelmas  Term  last,  or  l>efore  the  end  of  Hilary  Term  now  next  ensuing,  acknowledge 
and  levy  before  hi«  Majesty's  Justices  of  the  conrt  of  Common  Pleas  at  Westminster,  unto  tibe 
said  £.  F.  and  his  heirs,  one  or  more  fine  or  fines  nr  conuzancede  droit  come  ceoy  i^e.  whereupon 
proclamations  shall  be  had  and  made  according  to  the  statute  in  that  case  made  and  provided ;  and 
the  usual  course,  order,  and  manner  of  fines  for  assurance  of  lands  in  lil^e  cases  used  and  accns- 
'  tomed  of  aB  tire  said  lands  and  hereditaments  hereby  released  or  expressed  and  intended  so  to  be, 
with  their  appurtenances,  by  such  apt  and  convenient  names,  quantities,  qualities,  and  descriptions, 
as  shall  be  sufficient  to  ascertain  and  comprise  the  same ;  and  it  is  hereby  declared  and  agreed 
by  and  between  the  parties  hereto,  that  the  said  fine  so  as  aforesaid,  or  in  any  other  manner  or 
at  any  other  Unke,  to  Ns  atknowledged  and  levied,  and  all  and  every  other  fine  and  fines  what' 
•oever  already  acknowledged  and  levied,  and  hereafter  to  be  acknowledged  and  levied  of  the 
aaid  hmdi  and  hereditaments,  or  any  part  thereof,  by  or  between  the  ss&d  parties  to  these  pre- 
ffenta,  either  alone  or  Jointly  with  any  otiier  person  or  persdna,  or  to  which  they  or  either  of 
them  are  or  sliail  or  may  be  parties  or  privies,  or  party  or  privy,  sliall  operate  and  eilare^and  be 
^judged,  constnied,  deemed,  and  taken  to  operate  and  ennre,  to  tbe  usb  of  the  said  B.  P*, 
Ida  heirs  and  assigns  for  evi-r ;  but  subject,  nevertheless,  to  the  proviso  or  agreement  f«r 
vedemption  hereinafter  contained,  that  is  to  say ;  [Proviso  that  '^  if  the  said  A.  B.  and  C.  his 
wife,  or  either  of  them,  or  tbe  heirs,  executors,  or  administrators  of  the  said  C*  B.,  do  and 
alkali  pay,"  4pc.  No.  /.  yl.  97  ;  thin  the  $md  E.  F,  sMi  rteotwef  «*  unto  the  said  C.  B.,  her 
heirs  and  assigns,  or  as  she  or  they  or  other  the  person  or  persons  for  the  tinie  being  mtitled 
to  the  equity  of  redemption  of  and  in  the  said  mortgaged  premises,  shall  in  that  behalf  order  or 
direct,  nree,*'  l^c.  Add  covenant  by  husband  to  pay  mortg^e  moneys  No*  i.  pl.W  *,  that  ke  and 
wifiy  or  one  of  them^  hath  good  right  to  convey ,  ib.  pi.  9S ;  thai  in  defaistt  pf  paiment  mortgagee  may 
et^oyy  ib.  pi.  97  ;  that  husband  and  nnfe  end  aiX  other  persons  vUl  do  all  acts  for  farther  assuraaety 
ib,  pL  100.  And  lastly  **  that  it  shall  be  lawful  for  the  said  A.  B.  and  C.  his  wife,  her  heifs 
and  assigns,  or  other  the  person  or  persons  for  the  time  being  entitled  to  the  equity  of  redemp- 
tion of  and  in  the  said  mortgaged  premises,  peaceably  and  quietly  to"  etooy^  ifc*  '16.  pL  104*] 
In  witiis88,^c. 


No.  XXXI. 


Thb  form  intended  to  be  introduced  here  has  been  anticipated,   No.  /.  pL  109. 


No.  XXXII.  §  1. 

Further  Charge. 


This  Indenture,  made,  &c.— between  {mortgagor)  of  the  one  part,  and  {mortgagee)  of  ilie 
other  part.  [Recite  mortgage^  No,  /.  pi.  23,  and  sum  due,  ib.  pi.  37.]  And  wutREAS  the  said 
(aiorf^tfg-or)  liavine  occasion  for  tlie  further  sum  of  50()/.  bath  applied  to  tbe  said  {mortgngee)  lo 
lend  and  advance  mm  the  same  on  the  security  of  th^  said  preuuses,  whick  the  said  (martgegte) 
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.Jkath  coMested  and  mgne^  to  do«  Now  this  indirturb  withbmSth,  tkat  in  [emmd&raiioa/ 
iVo.  /.  jrf.  6f]  HE  thewiid  {mortgag9r\  for  himself,  liis  beira,  ex«caton,  and  adoiiiiistratoray  dodi 
covenant,  promise,  and  agree,  to  and  with  the  said  (mortgagee),  his  execntors,  administrators,  and 
assigns,  that  alt  and  singular  the  said  messuages  or  tenements  and  hereditaments  comprised  in  the 
said  recited  indenture  of  mortgage,  and  every  part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  menibers,  and  appurtenances,  shail  henceforth  stand,  remain,  continue,  and  be 
a  secnrity  for  and  be  charged  and  cliargeable  with,  as  well  the  payment  of  the  said  sum  of 
bOOL  DOW  advanced  and  len^  with  interest  for  the  same,  afler  the  rate  of  .M,  for  every  lOO^  by 
the  year,  free  and  clear  of  and  from  all  and  all  manner  of  levies,  taxes,  assessments,  and  impo-. 
sttions  whatsoever,  as  tflso  with  tlie  payment  of  the  said  sum  of  lOOOf.  before  lent  and  advanced, 
and  the  interest  thereof,  making  together  tlie  sum  of  15002.,  and  that  the  said  messuages 
or  tenements  and  hereditaments,  or  any  part  thereof,  shall  not  be  redeemed  or  redeemable 
vBtil  full  payment  and  satisfaction  shall  be  made  unto  the  said  {mortgagee),  his  exc^cutors,  ad- 
ministrators, and  assigns,  as  well  of  the  said  sum  of  bOOl,  now  advanced,  and  the  interest 
thereof,  as  also  of  the  said  sun  of  lOOOJ.  before  advanced,  and  the  interest  thereof}  any  thing 
hereinbefore  or  in  the  said  above  in  part  recited  indenture  contained,  to  the  contrary  thereof  in 
anywise  notwithstanding.  [4dd  coreaoai  for  paafmetU  rf  5001.  and  itUereMt  t»  dmM,  No,  L 
j»C  87.J    In  wiTnBfSy  &c. 

No.  xxxn.  §  2.    ^ 

■  *  1 

FuRtBER  Charge  by  Imiorwneni, 


This  Indenture,  made,  &c.-*-bbtwben  the  within  named  (iiMr^ogsr)  of  the  one  part,  and 
the  within  named  {mortga$^)  of  the  other  part.  'Whereas  the  said  {mortgagee)  hath,  since  the 
execution  of  tlie  within  written  indenture,  advanced  to  the  said  ( mortgagor)  ^t  various  times  the 
sam  of  500f.,  as  he  the  said  {mortgagor^  doth  hereby  admit  and.acknowledge  (testified  by  hisexe- 
cution  "of  this  indorsement) ;  and  for  Better  securing  the  re-payment  thereof  to  the  said  {mort^ 
g9gee\  his  executors,  administrators,  and  assigns,  the  said  {mortgagor)  hath  agreed  to  charge  the 
same  upon  the  within  mentioned  hereditaments  in  manner  hereinafter  expressed.  Now  this  in- 
DBNTURE  WITNESSETH,  that  for  and  in  consideration  of  the  said  sum  ot  500i.  having  been  so  ad- 
vanced and  lent  as  aforesaid,  he  the  said  {mortgagor),  for  himself,  his  heirs,  executors,  and  adihi* 
nistrators,  doth  hereby  covenant,  grant,  declare,  and  agree,  to  and  with  the  said  {mortgagee),  his 
executors,  administrators,  and  assigns,  that  all  and  singular  the  messuajres,  land^,  tenements, 
and  hereditaments,  in  and  by  the  within  written  indenture  granted  and  released,  or  other- 
wise conveyed  or  mentioned  or  intended  so  to  t>e,  unto  the  said  {mortgagee),  his  heirs  and 
assigus,  by  way  of  mortgage,  with  their  and  every  of  their  appurtenances,  shall  stand  charged 
and  chargeable  with  and  contiuoe  and  be  a  security  unto  him  the  said  {mor^agee),  his  executors, 
administnitors*  and  assigns,  not  only  for  the  said  sum  of  1000^  and  interest  as  in  the  within' 
written  indenture  mentioned,  but  also  for  the  payment  of  the  said  sum  of  500/.  now  acknow- 
ledged to  he  doe  to  the  said  {mortgagee)  by  the  said  {mortgagor),  testified  as  aforesaid,  with 
iaterest  for  the  same,  afber  the  rate  of  bi.  for  every  lOO/.  by  the  year;  and  that  tlie  said 
messaages,  lands,  tenements,  and  hereditaments,  or  any  part  thereof,  sh^U  not  be  redeemed 
er  fedecmable  either  at  law  or  in  equity,  until  not  only  the  said  snm  of  lOOO/.  and  interest, 
bat  also  the  said  sum  of  dOOl.  and  interest,  together  with  all  cost*,  ciiarges,  damages,  and  ex«* 
pmces  occasioned  by  or  in  relation  thereto,  shall  be  fully  paid  and  satisfied  nuto  the  said 
(*«i^^^ec),  his  executors,  administrators,  and  assigns,  according  to  the  trae  intent  and  mean- 
uig  of  these  presents.  [Add  coveaant  for  paymaU  of  money  om  a  given  day.  No,.  J.  pi.  87.]  Anb 
ALSO  shall  and  will  nntU  ful^  payment  and  satisfaction  of  the  sai,d  sum  of  5O0L  and  uaterest, 
Biake,  do,  execute,  and  perfect,  or  cause  or  procure  to  be  made,  done,  executed,  and  perfected, 
•U  such  further  and  other  acts,  deeds,  matters,  and  things  whatsoever,  for  the  further,  better, 
tad  more  effectually  or  satisfactorily  securing  the  same,  as  by  the  said  {mortgagee),  his  heirs, 
execotors,  administrators,  or  assigns,  or  any  of  them,  or  his  or  their  counsel  in  the  law,  shall 
be  reasonably  required  ia  that  beiuiify  and  tendered  to  be  made,  douCi  and  execoted.    In  wit^ 

■  ISS,  &C. 


No.  XXXIII. 

Notice  of  Repayment  of  Money, 
lAntea,  p,  934,  of  this  edition,  a.  (ft)*] 


Sin,— Please  to  take  notice  that  I  shall,  at  the  expiration  of  six  calendar. months  from  the  data 
hereof,  being  the  dth  day  of  November  now  next  ensuing,  pay  nnto  you,  your  execntors, 
wiinistrators,  or  assigns,  the  sum  of  7001.  due  and  ovring  to  you  fropi  me,  on  mortgage  of 


J 
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estates  situated  at  S.  in  tbe  county  of  Wilts,  by  Tirtne  of  an  indentnie,  beariag  date,  &c. 
And  made  between,  &c.    As  witnj^ss  mj  hand,  this  5th  day  of  April,  182<. 

To  {Mariga^ee)  of,  ^C, 


No.  xxxiv, 

MoRTOAOE  OF  A  REVERSION  for  a  T«rm  of  Years, 


This  Ivdenturb,  made,  &c/— bet  week  {morigagw)  of  the  one  part,  and  (morigagee)  of  the 
other  part.  [Recite  wiU  devUing  to  A.  P.. for  Itfe,  with  remaindtr  to  the  mortgagor  in  fee.  Teitfl- 
tor*s  death  teithout  revocation,  No,  /.  p/.  52 ;  and  mortgagor's  occasion  to  borrov,  ib.  pi,  4.  Proceed 
a$  in  No,  III,  s,  1.  making  the  habendnm  to  the  mortgagee  ("  subject  nevertheless  to  the  life  estate 
of  the  said  A.  B.")  for  a  term  qfyeare,  '*  commencing  from  the  day  of  the  date  of  these  presents," 
ewl^ect  to  the  procito,  tfc.  and  yielding  and  paying^  ire.  Proviso,  No,  I,  pi,  77.  Covenant  to  pay  m«- 
ii«y,  ib.  pL  87 ;  that  mortgagor  has  good  fight  to  demise,  ib,  pi,  S3;  that  afler  dtfault  and  death  •/ 
the.  said  A,  B,  and  during  the  residue  of  tJu  said  term,  mortgagee  may  enter  and  enjoys  tfc.  ib,  pL  97 ; 
free  from  incumbrances  except  the  said  life  estate  of  the  said  A,  B,  ii,  pi,  98  ;  *for  further  assuraaee 
at  all  times  durinjg  the  term,  ib,  pt,  100 ;  proffiso  that  until  default  in  payment,  mortgagor  may  ^ksH 
ifffd  snjay^  ^c.  «>.  W.J    In  ivitness,  ^c, 


No.  XXXV.  §  1. 

Mortgage  of  Advowson  to  Trustee  in  Trust  toHll,^ 


This  Indenture,  made,  &c.-^between  (mortgagor)  of  the  one  part,  and  (mortgagee)of 
the  other  part.    Whereas  the  said  {mortgagor)  behig  seised  of  an  estate  of  inheritance  in  fee- 


*  The  sale  of  an  advowson  during  vacancy  is  not  simony,  like  a  sale  of  the  next  presentitioo; 
hut  it  is  void  at  common  law.  Per  Lord  Hardwicke  in  Grey  v.  Hesketh,  Amb.  968,  et  vide 
Durston  v,  Lands,  1  Vem.  411.  If  this  be  the  case,  and  a  mortgagee  cannot  present  oa  sa 
avoidance  (as  stated  antea,  197,  of  this  edit)  a  mortgage  of  an  advowson  is  obvionsly  a  very 
inelegible  security.  Tl^e  statute  13  Eliz.  c.  SO,  enacted,  ^*  that  no  lease  of  any  benefice  with 
cures,  should  endure  longer  than  while  the  lessor  should  be  resident  and  serving  the  cure  of 
^uch  benefice,  without  absence  above  eighty  days  in  any  one  year,  and  that  all  chargings  of  mdi 
benefice  should  be  utterly  void."  On  the  1st  section  of  this  statute,  the  following  cases  hare 
occurred.— Do«  v.  Mears,  Cowp.  1S9.  Doe  v.  Barber,  t  T.  R.  749,  and  Mouys  ▼.  Le3ee,  8  ib.  411. 
iiut  no  case  has  directly  obtained  the  judgment  of  the' court  on  the  question,  how  the  disposi- 
tion of  the  benefice  by  way  of  mortgage,  or  in  trust  for  an  annuitant,  will  be  effected  by  tlM 
second  section  of  the  act  f  In  Dof  v.  ilears  a  creditor  was  in  possession  under  a  sequestntioB ; 
an  annuity  creditor  brought  an  ejectment  on  a  prior  demise  of  Uie  rectory  for  securing  tbe 
.annuity ;  the  indgment  creditor  pleaded,  that  the  demise  was  avoided  by  eighty  days  non- 
residence  of  the  rector,  and  judgment  was  given  accordingly.  Hence,  it  should  appear,  thst 
neither  tlie  court  nor  the  bar  considered  the  grant  to  be  absolutely  void  independently  of  the 
non*residenre.  There  is  also  a  stronger  case  of  Errington  v.  Howard,  Amb.  485,  where  a  rector 
entitled  to  an  annual  stipend  in  lieu  of  tithes,  to  be  collected  by  a  pound  rate,  assigned  it,  by  waj 
of  mortgage,  and  afterwards  a  creditor  of  the  rector  got  judgment,  and  in  the  regular  coarse 
obtained  a  sequestration  of  the  stipend.  The  mortgagee  was  preferred  to  die  sequestration 
creditor,  who  was  directed  to  account  to  him  for  the  stipend  from  the  time  he  had  notice  of  the 
mortgage,  Amb.  485.  The  question  was  incidentally  raised  in  Mouys  v.  Leake,  supra  ;  but  Lord 
Kenyon  wonld  not  give  any  judicial  opinion  whether  the  annuity  deed  was  rotd  or  not  by  tbe 
f tatnte  of  Elizabeth.  He  intii^ated,  however,  an  opinion  that  the  statnte  contained  some  veiy 
strong  expressions,  8T.  R.  415.  The  statute  cannot  be  mistaken.  It  clearly  avoids  all  (iisposi- 
tions  and  chargings  of  the  benefice;  but  the  %i  £l|z.  c.  ISO,  has  been  repealed  by  the  43  Geo.S. 
c.  84,  whiph  again  in  its  turn  has  been  repealed  by  the' 57  Goo.  3.  c.  99,  so  revivinjr  tbe 
13  Elis.  c.  SO.  The  57  Geo.  3.  c  99,  in  repealing  the  43  Geo.  3,  repealed  also  part  of  13  Elis* 
but  it  did  not  in  tcnns  repeal  the  clause  relating  to  charging  of  livings,  consequently  the  fore- 
going question  may  be  considered  as  still  open  to  dispute.  The  only  clear  way,  tlierefore,  of 
MicomberiDg  uu  advowson  is  by  sequestration,  ai^i)  for  th^t  purpose  a  waritut  of  attorney  to  con^ 


\ 
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umflk  of  ind  ia  the  reetoty  or  adfowsoD  of  L.,  in  the  comity  of  Wilts,  and  iitving  oceasion 
for  the  turn  of  8001.  hath  applied  to  and  requested  the  said  {mortgagie)  to  lend  and  ad- 
Tittce  him  that  sum,  which  the  said  (nunigugee)  hath  consented  and  agreed  to  do,  on  having 
the  saaie  ^ecnred  to  liim  with  interest,  by  a  warrant  of  attorney  to  confess  jadgment  (which  ia 
already  pre|AH^ed,  and  is  intended  to  bear  even  date  with  these  presentsX  and  snch  conTeyanee 
by  way  of  mortgage  of  the  said  advowson,  right  of  patronage^  and  hereditaments  hevehmften 
described,  with  tnch  covenants,  powers,  provisoes,  stipulations,  and  agreements  as  are  herein- 
after contained.  Now  this  imdbnturb  witnbssbtb,  that  in  pursuance  .and  execution  oC 
the  said  apeement,  and  in  consideration,  [^c.  No.  L  pi.  6%];  hb  the  said  (tasri^gagor)  hath  given, 

Einted,  bargained^  sold,  aliened,  and  released,  and  by  these  presents  doth  give,  grant, 
rgalo,  sell,  alien,  and  release  unto  the  said  {nwrtgagee),  [in  his  tututU  pofsessioa,  4rc.  No,  /•  pU  68.] 
.and  to  his  heirs,  all  that  the  advowson,  right  of  nomination,. presentation,  collation,  donatidn, 
patronage,  and  free  dis|)08ition  of,  in,  and  to  all  that  rectory,  vicarase,  parsonage,  or  parish 
dmrch  of  t*.,  in  the  said  county  of  Wilts,  &c.  and  also  all  those  glebe  and  other  lands,  &c. 
Together  with  all  houses,  out-bouses,  buildings,  bams,  stables,  coach-houses,  dove-houses, 
yards,  glebe  lands,  tithes,  and  portions  of  tithes,  tenths,  oblations,  obventions,  fruits,  dues, 
perquisites,  profits,  and  emoluments  of  what  nature  or  kind  soever,  to  the  said  advowson, 
rectory,  or  parsonage  belonging,  or  in  anywise  appertaining,  or  yearly  or  otherwise  increasing, 
growing,  or  becoming  due  and  payable  within  the  parish  of  L.  aforesaid,  and  all  -  ways, 
[4rc.  No.  I.  pZ.  70;  revertion^  ib.pl.7i;  atate,  ib.  pf.  73.]  to  havb  and  to  hold  the  said 
advowson,  glebe  land,  hereditaments,  and  all  and  singular  other  the  premises  hereby  released, 
or  otherwise  assured  or  intended  so  to  be,  with  their  and  every  of  their  rights,  members, 
privileges,  appendage,  and  appurtenances,  unto  and  to  the  use  of  the  said  {mortgagee),  hia 
heirs  and  assigns  for  ever ;  subject  nevertheless  to  the  proviso  or  agreement  for  redemption 
hereinafter  contained*    [Add  proviso,   No»  I.  pL77 ;   and  trusts  for  sak,  iVo*  VL}    1m  WIT- 

No.  XXXV.  §  2.  • 

Mortgage  of  Tithes. 


This  Indenture,  made,  &c.--betwben  the  Rev.  A.  B.,  clerh,  of  the  one  part,  and  C.  D.  of 
the  other  part.  Whereas  the  said  A.  B.  is  rector  of  the  rectories  and  parish  churches  of  Leigh 
aod  Farleigh,  in  the  county  of  Somerset,  and  vicar  of  the  vicarage  of  Steinbrook,  in  the  same 
county.  [Recite  poUey  of  tasaraiurf.  No.  /.  pi.  29  ;  and  that  A,  B.  has  occasion  to  borroWj,  ib.  pL  4.] 
Now  THIS  INDENTURE  WITNESSETH,  that  lu  pursuancc  of  the  said  agreement,  and  tor  and  ui 
[emmdenUiony  No,  J.  pL  6t];  he  the  said  A.  B.  hath  demised,  leased,  and  to  farm  letten, 
and  by  these  presents  doth  demise,  lease,  and  to  farm  let,  unto  the  said  C.  1>.  his  executors, 
administrators,  and  assigns,  all  those  the  tithes,  compositions,  rents,  and  agreements  for 
tithes,  to  be  from  time  to  time  payable  for  or  in  respect  of  the  said  rectories  and  vicarage  of 
the  parishes  of  Leigh,  Farleigh,  and  Steinbrook  respectlvelv,  or  any  of  them ;  and  all  obla- 
tions, obventions,  onerings,  emoluments,  privileges,  and  advantages  whatsoever  to  the  said 
rectories,  vicarage,  tithes,  or  tenths,  hereby  demised  or  intended  so  to  be,  belonging  or  in  anywise 
appertaining,  or  accepted,  reputed,  deemed,  taken  or  known  as  part,  parcel,  or  member  of  the 
same,  or  any  of  t£em  respectively.  To  hate  and  to  hold  the  said  tithes,  tenths,  and  all  and 
sbgular  other  the  premises  hereby  demised,  or  otherwise  assured  or  intended  so  to  be,  and 
every  part  and  parcel  of  the  same,  with  their  and  every  of  their  rights,  members,  and  appur- 
tenances unto  tlie  said  C.  D.,  his  executors,  administrators,  and  assigns,  for  and  during,  and 
onto  the  full  end  and  term  of  ninety-nine  years,  if  the  said  A.  B.  shall  so  long  live,  and  hia 

i 

iess  judgment,  and  sequestrate  the  living,  should  always  form  part  of  the  security  in  a  mortgage 
of  an  advovrson. 

A  parson  or  vicar  is  restrained  from  making  longer  leases  of  his  benefice  and  glebe  than  for 
twenty-one  ^ears,  or  tiiree  lives,  even  with  consent  of  the  patron  and  ordinary,  and  without  such  ' 
consent  he  is  not  enabled  to  make  any  lease  at  all,  so  as  to  bind  his  successor.  Nevertheless 
such  leases  are  good  as  against  the  lessor  himself  during  his  life,  if  he  be  a  sole  corporation,  as 
also  agminst  an  aggregate  corporation,  so  long  as  the  head  of  it  lives;  for  tlie  disabling  acts  on 
this  subject  were  intended  for  the  benefit  of  the  successor  only ;  and  no  man  shall  take  advant- 
age of  his  own  wrong.  Co.  LitL  46.  The  consequence  is,  that  a  parson  or  vicar  may  mortgage 
his  living  for  the  term  of  his  life,  which  will  be  void  on  his  resignation  or  translation.  The 
mortgage  of  .such  property  may  tiierefore  be  by  demise  for  a  term  of  years,  if  the  incumbent 
shall  so  long  live,  wiUi  a  covenant  that  be  will  not  resign  or  do  any  act  to  vacate  the  living  , 

without  the  consent  of  the  incumbrancer,  and  tliat  if  he  be  promoted,  he  will  forthwith,  at  his  t 

own  costs,  execute  a  deed  charging  his  new  benefice  with  the  uicumbi-ance.    Afonnof  this  "' 

•description  of  mortgage  will  be  lound  in  the  succeeding  section  of  this  nnmber. 


i3[6£  XOSTCSAOB  Of  TITHCr*  y  {Afp» 

MUito «D^  iBMNst  in  tlie«i3d  ttctorieittid  Yjctrtgeof  iitlgl^  FarMflt,  mni StehifcfortL rapee^ 
threiyi  or  any  of  theaiv  shall  ao  laof  oontimiet  YiBLDtHo  ahd  PATiHctherefeve  yMrlsr  anil  every 
year,  daring  tlie  c^ntiimasce  of  the  aaid  term  hanky  gtaa^ed,  the  rent  of  one  pepper^esrii 
if  the  mate  riiiift  be  kawfiilly  deataadcd,  sahject  neverthd^sa  to  tile  pravlao  ar  nmement  far 
vadeanptioa  bereinaftev  contained.  AMD  this  urmiifTURB  alio  wrmtteBTKy  that  In  liirtlNr 
^ptaraaanceof  the  said  affetawnt,  and  for  the  oonaideratioD  hereinbefore  eKprataedy  um  tfaesiM 
A»  A.  [doAft  maigm,  i^».  A(i4  oMaH^p^mem^  ^  poUey  ^  omraaov,  iVo.  IX,  $  4 ;  Vt^wm  fw  itim^ 
tion,  Ho,  L  fL  77 ;  Ciauaanlni  6y  mortgager jir  fnymtnt  of  muuyy  ib.pL  87 ;  T%at  he  tet^aad nfk 
to  dcmoe  and  uu^Ph  i^*  p^  95;  Not  to  twate  redonf  or  poUey  ^  nuMnraae,  Naa,  iX.  ^  4^  oii 
XXXV*  f5;  Afief  itftmit  motigdget  hmw ciii^r  tmd  weeeino  Htkot^  No,  M^  pL  9T ;  fMytagr  w*a^ 
<Affl«to  Ae  toloridt  of  omtU^  No,  XXXv.  \  S;  For  further  dmmrmieet  No.  L  jd,  100;  mi  h 
tiemite bm^Um  token  m  MauhtrngOy  No.  XXXV,  ^S;  CootmoMtn  «f  to  poikji  of  xnmBromct^  No.  IX, 
$  4  f  and  jpfoatao  thtU  mortgmgor  AoU  eigof  tUl  d^omlt^  No,  L  pL  104.]    In  with  ssai  Ac 

No.  XXXV.  §  8. 

TfttrsTS  AMD  COTBMAiiTS  in  a  Mortgage  qf  Titheo, 


9V  eoHeet  ttad  And  it  H  bbrbbt  declared  and  agreed,  by  and  between  all  the  Mid 

oetl  titkioy  or  partiea  to  these  preaents,  as  far  as  they  respecthrely  are  interested^  that  tlie 
make  eompoH'  tithes,  tenths,  and  all  and  singniar  other  ths  premises  herebT  demised,  or 
HotUf  otherwise  assured  or  intended  so  to  be,  unto  the  said  (tnutee),  his  execnton, 

administrftfors,  and  assigns,  with  their  and  every  of  their  rights,  raemben, 
and  appurteflanees,  were  and  are  so  demised  to  the  said  {inutee)^  bis  execntors,  administn- 
tors,  and  assigns,  npon  the  trust  and  for  the  ends  intents  and  purposes  following  (that  is  to  skj), 
UPON  TRUST  that  he  the  said  (frastoe),  his  executors,  administrators,  and  assigns,  do  and  shofl 
yeariy  and  every  year,  during  the  continuance  of  this  demise,  and  at  such  days  and  tiraes^  or 
seasons  in  the  year,  as  are  most  convenient  or  accustomed  for  that  purpose,  collect  and  galJier 
in,  or  cause  and  procure  to  be  collected  and  gathered  in,  the  tithes,  both  great  and  small,  of  the 
aaid  rectory  of  A.  and  vicarage  of  B.,  which' shall  and  asay  become  due  during  the  contina- 
nnce  of  this  demise ;  and  do  and  shall  from  time  tot  time,  when  and  as  often  as  the  same  shall 
be  so  collected  and  gathered  in  as  aforesaid,  or  as  soon  as  conveniently  may  be,  sell  and  dis- 
pose of  the  same  tithes,  or  such  part  thereof  as  shall  be  gathered  in  kind,  either  by  pabUc 
auction  or  private  contract,  for  the  roost  money  or  best  price  or  prices,  which  can  be^  ccasoa-^ 
ably  obtained  for  the  same ;  and  do  and  shall  stand  and  be  possessed  of  the  money  to  arise  froai 
such  sale  or  sale  as  aforesaid,  upon  the  trusts  and  for  the  several  ends  intents  and  porposes 
hereinafter  mentioned,  expressen,  and  declared  of  and  concerning  the  same ;  PROTibEn  al- 
ways, and  it  is  hereby  declared  and  agreed,  by  and  between  the  said  parties  to  these  pre- 
sents, that  it  shall  and  may  be  lawful  to  and  for  the  said  {trustee^  bis  executors,  admiaistia- 
tors,  and  assigns,  at  any  time,  and  from  time  to  time  during  the  continuance  of  this  demise,  to 
.make  or  enter  into  any  agreement  eitlier  for  one  whole  year,  or  for  any  term  not  exceeding  five 
years,  for  the  growing  crops  or  titheable  .articles,  with  each,  any,  or  either  of  the  owoers  or 
occupiers  of  lands  or  hereditaments,  situate  in  the  said  parishes  of  A.  and  B.,  or  either  of  them, 
to  receive  sudh  annual  sum  or  sums  of  monev  as  the  said  {tru8tee\  his  executors,  administraton, 
and  assigns,  shall  in  his  or  their  discretion  think  fit,  as  a  composition  for  and  in  lieu  of  the  tithes, 
tenths,  or  otlier  ecclesiastical  dues  growing,  renewing,  or  becoming  payable  in  respect  of  the  lands 
of  such  owner  or  occnpier  respectively ;  and  that  the  said  (tntotee),  his  executors,  administnton, 
and  assigns,  shall  and  may  receive  such  sum  and  sums  of  money  in  lieu  of,  and  as  a  compositioB 

for  such  tithes,  tenths,  or  other  ec4esiastical  dues  accorduigly  [Here  odd  o  power 
emd  $twA  po$'  to  the  trtutee  to  leoM  the  tithes  for  any  term  not  exceeding  eeven  years.]  Asn  it 
ueoed  of  pro*  is  hbrbby  declared  and  agreed,  by  and  between  all  the  said  parties  to  these 
4fece  to  pay  car-  presents,  that  he  the  said  (trastoe),  his  executors,  administrators,  and  assigaa, 
fences^  enratee^  shall  stand  and  be  possessed  of  and  mterested  in  the  money  to  arise  and  be 
MSBroace,  tato-  produced  by  soch  sale  or  sales,  and  4o  be  received  as  and  for  anch  composi- 
resty  and  on-  tions  as  aforesaid,  and  of  the  rents  to  be  reserved  on  such  leases  as  may  be 
nmty;  cranted  under  the  ]«jwer  hereinbefore  contained;  as  also  of  the  said  tilbes 

m  kind,  until  converted  into  money,  under  the  power  for  that  purpose  heieiB' 
before  contained,  npon  the  trusts  and  for  the  several  ends  intents  and  purposes  hereinafter 
mentioned  (that  is  to  say),  ivoit* trust,  in  the  first  place,  that  he  theteid  Urastoe),  hisexe> 
cators,  administrators,  and  assigns,  do  and  shall  deduqt,  retain,  satisfy,  and  pay  to  and  for 
himself  and  themselves  respectively,  the  co^ts,  ^charges,  and  expences  of  and  attending  the  ess- 
cation  of  these  presents,  and  of  the  trtisis  hereby  reposed  in  him  and  them  respectiveJy ;  sad, 
In  the  next  place,  do  and  shall  pay  and  allow  to  the  person  or  persons,  who  for  the  time  beiaf 
Bhall  perform  tlie  cures  of  the  parish  churches  of  A.  and  B.  aforesaid,  socli  annnal  stipends  or 
aiims  of  money  for  performing  the  same  respectively,  as  shall  be  appointed  and  fixed  by  the 
bishop  for  the  time  being  of  the  diocese ;  and  also  do  and  shall  pay  the  preminnu  wliicfa  MJ 
from  time  to  time  t>ecorae  due  and  payable  in  respect  of  the  said  policy  or  instrument  of  i»> 
surance,  when  and  as  tiie  same  premiums  shall  become  due  and  payable ;  and,  in  the  next  place, 
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do  Md  shall  piqr  «nto  tfi«  tald  (Mntj^teee),  hi*  e<«Ciiton,  admlhlltrat^TS,  mad  anlj^,  y«wiy  and 
truy  jear,  cTuriag  the  coatiiMiaiiee  or  this  d«mt«s,  nterest  for  the  said  sikni  of  1000/.,  afl«r  the 
vatoof  di.  for  eve^  100<«  by  the  year;  amd  if  after  toch  payments  as  aforesaid,  there  sluM 
reawin  %  sarplns  of  tOOJ.  or  upwards,  upon  trust  that  be  the  said  {trtutee)^  his  executoiy,  adml- 
ofstratora,  and  as^ijias,  do  and  shall  pay  unto  the  aatd  {m§rtgugor)  the  snaii 
of  501.  a  year  for  h&  support  and  maintenance;  and  do  an]>  shall  pay,      amdimeeHmit* 
apply,  aad  diapose  of  the  residue  or  surplus  of  such  titfaM,  proceeds,  compo-      phts  in  /tmiti, 
sitioBS,  reata,  and  preibisca^  in  the  purchase  of  S  per  ceat^  consolidated  bank      and  pay  ptinH* 
aanuitiea,  an»  stand  and  be  possessed  of  the  same,  in  trust  to  alter  and  vary     pal  iHkm  caflsd 
the  stocks,  lunds,  and  securities,  in  or  upon  which  |he  same  shall  from  time     /ar,  and  saipMs 
to  tfaae  be  invested,  as  he  the  said  (<nijf  ee),  his  executors,  administrators,  and      io  mortgagar, 
assigns,  with  the  consent  in  writing  of  the  said*  {mmigagee),  his  executors, 
administnitofis,  and  assigns,  shaU  think  Bt^  and  from  time  to  time  apply  tiie  dividends  of  the 
aaauities  which  shall  have  been  purchased  with  the  said  trust  monies  and  ftmds  in  the  purchase 
of  other  like  anmtities,  so  as  to  increase  the  aaioaot  of  the  said  3  per  eeni,  oonaolidnted  bank 
aoDuities;  and  do  and  shall  stand  and  be  possessed  of  such  annuities  when  purchased,  and  also 
of  tlie  money  which  shall  become  payable,  and  be  received  by  virtue  of  the  said  nolicy  of  in- 
surance hereinbefore  assigned,  or  aiiy  renewed  policy  of  insurance  to  be  obtained  under  the 
provisoes  hereinbefore  centaiaed ;  upon  trust,  in  the  first  plaoe,  to  apply  the  same,  or  so 
auicb  tiiereof  as  ShaU  bO  reqMred,  in  payment,  or  part  payment  to  the  said  (marigagee)^  his  exe- 
cutors, administrators,  a*d  assigns,  of  the  said  prmcipal  sum  of  lOOOf*  and  inteiest,  or  so  nmeh  of 
the  same  sum  and  interest  respectively  as  shall  be  then  due  and  owing  to  him  and  them; 
AMD  do  and  shall,  after   full  payment  of  the  said   sum  of  lOOOl.   and  interest,   and  all 
stber   expences,  salaries  to   curates,  premiums  for   insuntoce,  or   otherwise   incidental  to 
tlie  execution  of  the  tniau  hereby  reposed  in  him  the  said  (ifmtee)^  his  exeeolors,.  admi- 
aistrators,  and  assigns,  pAy  the  residue  or  surplus  ^if  any)  of   the  money  which  shall  then 
renain   in  bis  or  their  hands  unapplied,  to  any  or  the  purposes  aforesaid,  and  also   the 
residue  (if  any)  of  the  said   3  per  cent*  consolklated    bank  anmuties,  to   the  said  (alor^- 
f ^«r),  his  execotors,  administrators,  and  assigns.   [Add  esMaaal  hy  mmigagmr 
that  ke  koMg^od  fight  io  demue  tatd  OMtign^  Na.  i.  pi.  95] ;  and  also  that  the        CaaoiMls  mU 
sstd  {wiortgagtr)  dball  not  nor  will  at  any  time  during  the  contiaiiaaee  of  the       to  aooid  r^o- 
demise  hereby  made,  vacate  or  avoid  the  said  rectories  of  A«  and  B.,  f  r  either       riit, 
of  them,  without  the  consent  in  writi*|pef  the  said  (uMffgi^e),  his  executors, 
administrators,  or  assigns,  first  had  and  obtamed  for  that  purppse ;  and  also        To  itaHlse  ik» 
that  in  case  the  said  {morigofor)  should  at  any  time  or  times  hereaufter  be  pre-        benefieBwitkim 
ferred  to  any  other  ecclesiastical  benefice  or  benefices,  in  lieu  of  or  in  ex«        three  montAs. 
change  for  or  in  addition  to   the  said  rectories  of  A.  and  B.,  or  either  of 
them,  or  in  lieu  of  or  in  excirange  for  or  in  addition  to  his  cborch  or  his  ecclesiastic|d  prefer- 
ment for  the  time  lieing,  then  and  In  sneh  case  the  said  (mortgagor)  shall  and  will,  at  fan  own 
costs  and  charges.  In  all  things,  within  three  calendar  montlui  next  stfter  auch  event  Aall  haip- 
p«i,  demise  the  new  or  exchanged  benefice  or  benefices  to  the  said  (tmsf ee),  hit  executors,  ao» 
Ministrators,  and  assigns,  upon  the  same  or  the  like  trusts,  and  to  for  and  upon  the  same  or 
the  hke  ends,  intents  and  purposes,  and  in  the  same  or  the  like  *«anner  In  all  respects,  as  the 
-said  tithes,  tenths,  and  other  ecclesiastical  dues  belonging  to  the  said  recto/ies  of  A.  and  Bv 
Kspectivtly,  ate  hereby  demised  or  otherwise  assured  or  intended  so  to  be,  or  as  near  thereto 
as  may  be,  and  the  circumstances  of  the  case  will  admit    [Add  eoicenaid  kf  mortgagor  ftr/kr' 
thtr  maaaroHee,    Decoration  that  reeeiptg  qf  inatee  ahtdl  ht  good  diaoharget;  «td  prsvtts  for  ehimg€ 
ud  hdeamitif  of  trustee,]    In  witnbss^&c. 


No.  x:jcxvi.  §  1. 

BIORTGAGE  OF  StOCK. 

[AfHeuy  p.  1906,  Iff  this  fdiiicm.] 

This  Indenture,  made,  ^5;c.— between  (mortgagor)  of  the  first  part,  (mMrigagee)  of  the  second 
part,  and  {iruetee)  of  the  tbird  parf.  WAereas  the  said  {tnortgagor)  being  possessed  of  the  sum 
ol*  SOOOi.  3  ^per  cent,  consolidated  bank  annuities,  and  having  occasion  for  the  sum  of  700<.,  but 
by  reason  ot  the  depressed  state  of  the  ^nnds  he  cannot  at  present  sell  out  the  said  aunuities 
without  a  considerable  loss,  hath  applied  to  and  requested  tlie'  said  {mortgagee)  to  lend  and 
advance  him  that  sum,  which  the  said  (mortgagee)  hath  consented  and  agreed  to  do,  on  having 
the  repayment  Uiereof,  with  interest  secured  to  him  by  a  mortgage  of  the  said  stock  in  manner 
hereinafter  mentioned.  And  whbkbas  in  pursuance  of  the  said  agreement,  and  in  consider* 
ation  of  the  sum  of  700Z.  of  good  and  lawfnl  sterlhog  money,  current  in  Eui^hind,  paid  to  the  said 
(nunigagor)  by  the  said  (mortgagee),  at  or  immediately  before  tlie  execution  of  these  presenia, 
the  receipt,  &c.  [No,  I,  pL  &£-]  the  said  (mortgagor)  hath  tliis  day  transferred  tbo  sum  of 
30001.  3  per  cent,  comolidated  L>ank  aunuities,  unto  and  into  the  name  of  the  said  (^ras^ee)^  is 


i 
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the  books  of  the  Oovernor'  and  Company  of  the  Bank  of  Eogbiidy  on  tiie  tnuta  oevertbeleH, 
and  to  and  for  the  ends,  intents  and  purposes  hereinafter  mentioned^  expressed,  and  declared,  of 
and  conoeming  the  same.    Now  this  indbntdrb  witnbssbth,  that  in  consideration  of  the 
said  loan  and  payment,  and  in  pursuance  of  the  said  agreement,  the  said  (mortgagor)  doth  here- 
,  by  direct  and  appoint  that  the  said  {tnutee)^  his  ezecntors,  administrators,  and  aaugns,  shall 
stand  and  be  possessed  of  and  interested  in,  the  said  sum  of  30001.  3  per  cent,  consolidated 
bank  annuities,  upon  the  trusts,  and  for  the  ends,  intents  and  purposes  hereinafter  contained ; 
AND  the  said  {truHee),  (by  the  direction  of  the  said  (morf^ug'w),  and  with  the  privity  and  appro- 
bation of  the  said  {murtgagee)^  testified  b^  their  respective  ezecntions  of  these  presents),  doth, 
;by  these  presents,  for  himself,  bis  heirs,  executors  and  administrators,  covenant,  promise, 
declare  and  agree,  to  and  with  the  said  {mortgogor)f  his  executors,  administrators,  and  aaogas, 
and  also  With  tlie  said  {mortgagee)^  his  executors,  administrators,  and  assicns,  that  he  the  said 
itrvtiee),  his  executors,  administrators,  and  assigns,  shall  and  vriQ  stand  and  be  possessed  of,  aatf 
interested  in,  the  said  sum  of  30001.  3  per  cent,  consolidated  bank  annuities ;   upon  TBCtr, 
tliat  if  the  said  (jmortgngor)y  his  heirs,  executors,  or  administrators,  do  and  shall,  on  the  5th  daj 
of  November  now  next  ensuing,  at  or  in  the  common  dining  hall  of  Lincoln's  Inn,  London,  weH 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  (mortgagee),  his  execators,  administralois, 
and  assigns,  the  sum  of  7002.  of  lawful  English  money,  with  interest  for  the  same,  after  tiie  late 
of  51.  for  every  1001.  by  the  year,  without  any  deduction  or  abatement  whatsoever,  as  alsoSSt 
to  the  said  Itruetee)^  his  executors,  administrators,  and  assigns,  then  the  said  (fmstoeu  his  exe- 
cutors, administrators,  and  assigns,  shall  and  will,  witli  the  consent  and  contnrrenoe  of  the  said 
(mortgagee)^  bis  executors  and  luiministrators,  re-transfer  the  said  sum  of  SOOOt  3  per  cent,  coaso- 
lidated  bank  annuities,  nnto  and  into  the  name  of  the  said  (mortgagor),  his  executors,  adminis- 
trators, or  assigns,  or  unto  such  other  person  or  persons  as  he  or  they  shall  direct  or  appoiat, 
freed  from  all  incumbrances  to  be  made,  done,  or  committed  by  the  Baid(trH»tee),  or  tlie  said  (aiwi- 
gogee)  respectively,  or  their  respective  executors,  administrators,  and  assigns,  in  the  mean  thae. 
BcT  in  case  the  'said  (mortgagee),  his  heirs,  executors,  administrators,  and  assigns,  shall  anke 
•defonlt  in  payment  of  the  said  sum  of  7001.  and  interest,  on  the  day  hereinbefore  ^>poittted  for 
payment  thereof,    Thbh  dpok  trust,  that  he  the  said  (tnutee\  lus  executors,  admioistraton^ 
and  assigns,  do  and  shall,  with  the  concurrence  of  the  said  (wiortgagee^,  his  execators,  adadais- 
trators,  and  assigns,  and  he  and  they  are  hereby  authorised  and  required,  without  any  lurllicr 
consent  or  concurrence  of  the  said  (mortgagor)^  his  executors,  or  administrators,  to  make  sale 
and  absolutely  dispose  of  the  whole  or  a  part  of  the  said  sum  of  30001.  Sper  cent*  consolidated 
•bank  annuities,  as  the' case  may  require,  for  as  much  money  sterling  as  the  stock  sold  will  tliea 
produce ;  and  do  and  shall,  out  of  the  produce  thereof,  pay  unto  the  said  (mortgagee),  his  e»- 
cntors,  administrators,  and  assigns,  the  said  sum  of  7001.  and  all  interest  ibr  the  same,  which 
shall  then  remain  unpaid,  up  to  and  inclusive  of  the  day  of  payment,  and  all  costs,  charges  sad 
expences  of  and  attending  such  sale,  and  the  execution  of  the  trusts  hereby  reposed  in  hiid  Ike 
said  (trustee),  his  executors,  administrators,  and  assigns ;  and  do  and  shall  pay  the  residne  or  sar- 
plus  of  the  money  arising  from  the  sale  of  the  said  annuities,  after  such  payments  and  dedadioBi 
as  lastly  aforesaid,  and  transfer  the  residue  or  surplus  of  the  said  annuities  which  shall  rpmaia  aa- 
-disposed  of,  for  any  of  the  purposes  aforesaid,  unto  the  said(tBorl^i^gror),  his  executors,  admiaistn- 
tors,  and  assigns,  or  as  he  or  mev  shall  direct  or  appoint ;  and  upon  no  other  trust,  nor  for  ssy 
other  end,  intenlL  and  purpose  whatsoever.    And  it  is  hereby  declared  and  agreed  that  Hie  r^ 
ceipts  of  the  said  (tru$tee\  k»  e]|^ecntors,  administrators,  and  assigns,  shall  be  good  and  sufficieat 
discharges  for  the  money  which  shall  be  therein  expressed  to  be,  or  to  have  t^en  received,  sad 
|hat  the  person  paying  the  same  shall  not  be  answerable  otaccouoteble  for  any  loss  or  misapplica- 
tion thereof.    ^Add  covenant  for  payment  qf  money.  No,  /.  pi.  87 ;  and  for  further  atsarance,  iio,  /. 
pL  100.]    Provided  always,  and  it  is  hereby  dechired  and  agreed,  and  the  said  (mortgegte) 
doth  hereby  direct  and  appoint,  that  until  default  shall  be  made  in  payment  of  the  said  lom  sf 
7001,  and  interest,  contrary  to  Uie  proviso  for  that  purpose  hereinbefore  contained,  it  shall  sod 
may  be  lawful  to  and  for  the  said  (mortgagor),  to  -receive  and  take  the  dividends,  interest,  and 
income  of  the  said  sura  of  30001.  3p«r  cent,  consolidated  btuHn  annuities  when  and  as  the  save 
shall  becom^  doe,  without  any  let,  suit,  trouble,  or  interruption  by  the  said  (mortgagee),  or  tbe 
said  (trustee),  or  either  of  them,  their,  or  either  of  their,  executors,  administrators,  or  asaigtf 
respectively.    [Add  short  clause Jfor  chmge  and  indemnity  of  trustee,"}    In  witness,  &c. 

No.  XXXVI.  ^  2. 

Condition  of  Joint  and  several  Bond,  to  replace  Stock  and  pay  intermediate  Dividenis, 


[Bond  t»  the  usual  Form,    See  No,  F//.] 

Whereas  the  above  bonnden  A.  B.,  at  the  special  instance  and  request  of  the  above  named 
C.  D.  and  to  serve  tlie  present  occasions  of  the  said  A.  B.,  hath,  on  the  day  of  the  date  of  tbe 
above  written  bond  or  obligation,  lent  to  the  said  A.  B.  the  sum  of  lOOOZ.  3  per  cept,  consolidated 
bank  annuities,  and  bath  also  transferred  tlie  same  to  the  said  A.  B.,  as  he  the  said  A.  B.  sod 
the  said  £.  F.,  his  surety,  do  hereby  acknowledge,  and  as  by  the  books  of  the  Governor  and 
Company  of  the  Bank  ot  JElnglaud  will  appear.    And  whereas  previous  to  and  in  con&ideratioo 


No.  XXXVn.]  MORTOAOB  OP  COIAVIAL  PROPSftTT.  1165 

of  the  «dd  loan  and  tnuwfer  of  the  said  stock  to  the  said  A«  B.  bj  the  said  C.  D.  as  aforesaid, 
die  said  A.  B.  agreed  with  the  said  C.  D.,  within  six  months  next  after  the  day  of  the  date  of 
the  said  bond  or  obligation,  to  transfer,  or  cause  or  pnicore  to  be  transferred,  nnto  and  into  tlie 
name  or  names  of  the  said  C.  D.,  his  executors  or  administrators,  in  the  proper  boolis  of  the 
Governor  and  Company  of  the  Bank  of  England,  the  sum  of  1000(.  3  per  cent,  consolidated  bank 
annoities,  and  likewise  to  answer  and  make  good  to  the  said  C.  D.,  his  executors  and  adminis* 
trators,  all  dividends,  interest,  and  produce  which,  in  the  mean  time,  should  and  might  be  paid 
or  payable  for  and  in  respect  of  the  said  sum  of  1000/.  stock  so  lent  and  transferred  as  afore^ 
said,  or  which  the  said  C.  D.,  his  execntors  or  administrators,  could  or  might  have  receiTcd 
or  wonld  have  been  entitled  onto,  in  case  the  same  capital  stock  had  remained  and  continued  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England  in  the  name  or  names  and  as 
the  property  of  the  said  C.  D.,  his  executors  and  administrators ;  and  for  the  better  securing  t» 
the  said  C  O^  his  execntors  and  administrators,  the  dae  performance  of  the  said  agreement^ 
on  the  part  of  the  said  A.  B.  to  be  perfected  as  aforesaid,  the  said  E.  F.  (at  the  instance  and. 
request  of  the  said  A.  B.)  agreed  to  enter  into  the  above  written  bond  or  obligation,  subject  to 
the  condition  hereinafter  contained.    Now  the  cohditioit  of  the  above  written  bond  or  obli-> 

Stion  is  such,  that  if  the  above  bonnden  A.  B.  and  E.  F.,  or  either  of  them,  their  or  either  of 
irs,  executors,  or  administrators,  do  and  shall,  at  their  and  his  ovm  costs  and  charges  respec*' 
tively,  well  and  truly  transfer,  or  cause  or  procure  to  be  well  and  tmly  transferred  and  re^^ 
placed,  onto  and  into  the  name  or  names  of  the  said  C.  D.,  his  execntors  or  administrators,  is 
the  proper  books  of  the  Governor  and  Company  of  tlie  Bank  of  Englandr  the  sum  of  lOOOl^ 
3  percent,  consolidated  bank  annnities,  on  or  tiefore  the  10th  day  of  August  now  next  ensuing^ 
ind  likewise  do  and  shall  from  time  to  time  answer,  pay,  and  make  flood  unto  the  said  C.  "D.p 
his  executors  and  administrators,  such  sum  or  sums  of  money  as  shall  be  equal  to  all  dividends, 
interest,  or  produce  which,  In  the  mean  time,  till  the  said  sam  of  lOOOf.  stock  shall  be  replaced 
ai  aforesaid,  shall  or  may  be  made,  paid,  or  received,  for  or  on  account  of  the  said  capital  stock 
so  knt  and  tnosferred  b^  the  said  C.  B.  to  the  said  A.  B*  as  aforesaid,  or  which  the  said  C  D.^ 
his  executors  or  administrators,  could  have  received  or  would  have  been  entitled  to,  in  case 
the  same  stock  had  remained  and  continoed  standing  hi  the  books  of  the  Governor  and  Company 
of  the  Bank  of  Enghud,  in  the  name  or  names  ana  as  the  prepay  of  the  said  C.  D.^  his  exe 
eators  or  adaunistrators ;  and  also  do  and  shall  answer,  pay,  and  make  good  the  same  sum  or 
sams  of  money,  on  the  day  or  reciprocal  days  on  which  the  same  dividends,  interest,  or  pradnce 
•hall  become  doe  and  payable,  and  all  expences  attending  the  re>transfer  of  the  said  capital 
ttock  of  I0002.y  when  tiie  same  shall  be  made,  and  of  obtamhig  or  enforcing  the  re-transfer  of 
the  same,  and  payment  of  the  said  sums  hereinbefore  agreed  to  be  paid,  in  lieu  of  tlie  dividends, 
interest,  and  produce  of  the  said  capital  stock ;  then  Sie  above  written  bond  or  obligation  shall 
be  void  and  of  nope  effect  whatsoever,  or  else  be  and  remun  In  full  force  and  virtue. 
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[ilaiM,  p*  107S,  of  tki$  edUion."] 


This  Imdeivturb,  made,  &c«— between  A.  of  the  IsUnd  of  St.  Vincent,  merchant,  and 
Mary  his  wife,  of  the  one  part,  and  B.  and  C.  of,  &c.  merchants,  trading  (under  the  firm  of  B. 
C  and  company)  of  the  other  part.  Witnessbth,  that  for  and  in  consideration,  &c.  [of  50001. 
aUrUng  to  A.  alone^  No,  L  p2.  65.1  The  said  A.  and  Mary  his  wife,  have,  and  each  of  them  hath, 
granted,  bargained,  sold,  aliened,  released,  and  confirmed,  and  by  these  presents  do  and  each 
of  them  DOTH  grant,  bargain,  sell,  alien^  release,  and  confirm  unto  the  said  B.  and  C.  (in  their 
actual  possession,  &c)  [No,  L  vl»  68],  and  to  his  heirs,  and  assigns,  all  that,  Sec,  [/aserC 
fvreeh  ami  AoasesJ.  And  also  all  those  twelve  negroes  and  other  slaves  whose  names  are  enume- 
rated in  the  schedule  to  these  presents  subjoined,  together  witli  the  future  issue  and  increase  of 
the  females  thereof;  {atuL  the  revernonjNo,  /.  pi,  7t;  and  estaU  of  A,  amd  w^e^ib*  p/«73]p 
To  HAVE  and  TO  HOLD  the  suid  messuages  or  tenements,  land,  and  hereditaments,  and  also 
the  laid  twelve  negro  and  other  slaves,  whose  names  are  enumerated  in  the  schedule  to  these  pre- 
sents subjoined,  together  with  their  future  issue  and  increase,  and  all  and  singular  the  premises 
herembefore  mentioned,  and  hereby  granted  and  released,  or  intended  so  lo  be,  with  their 
and  every  of  their  rights,  members,  and  appurtenances,  unto  the  said  B.  and  C«,  their  and 
every  of  their  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  B.  and  C^ 
their  heirs  and  assigns,  for  ever ;  subject,  nevertheless,  to  a  proviso  or  condition  for  redemption 
hereinafter  contained,  that  is  to  say,— >Mdd  fronoo  for  redemftion.  No,  I,  pU  79.]  And  the  said 
A.  for  himself,  his  heirs,  executors,  ana  admraistrators,  and  tor  the  said  Mary  his  wife,  and  her 
heirs,  doth  covenant,  &c,  [to  pay  money ^  No.  J,  pi,  87;  that  A,  ami  ir(/tf  hare  good  right  to  convey^  ibp 
W*  93 ;  that  B.  and  C.  dual  et^oy  tfier  drfandty  ib,  pL  97  ;  free  from  inewnbrameety  t6.  p^  98  ;  and 
Ar  fwrther  amttoMcee^  ib,  jl  100;  proviMo  thai  A.  ekall  et^oy  t'M  dtfanit^  ib.  p^  104.]     In  i 

WITNESS,  &c.  I 

Thb  idiedaie  to  wbt<^  the  abore  written  Indcntsre  refers. 
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Mortgage  of  Copyhold  Prviiises.^ 
lAntea^  p,  1068»  qf  thi$  edition,] 


Th  IS  I K  u  fiMTum  By  made,  &c.— bctwbb v  {mortgagor)  [aid  P,  hU  wife]  of  the  one  part,  and  (nort- 
gagct)  Af  the  otlier  part.    WiTNBSsn^,  that  for  and  hi  leonaideration  of  the  aam  of  idOOLof 
good  and   iawfi^l  money,  cvrrent  in  England,  this  day  advanced,  lent,  and  paid  by  the  said 
{^ortgogeeyto  the  said  {murtg9gvr\  the  receipt  of  which  said  mim  the  said  (iwor^gw)  doth 
heneby  admit  and  acknowledf^e,  &c.  {Rectipt,  No*  L  pL  6f};  he  the  said  {martgngar^  for  liim- 
aelfybis  heirs,  execnton,  and  administraitors,  [thd  for  the  ouU  P.  kio  teife]  doth  hereby  core 
nantf  declare,  and  agree,  to  and  with  the  said  {nunrtgttgee),  his  heirs  and  assigns,  that  he  Oe 
(^mHrtg9gi>r)y  his  heirs  and  assigns,  ehaH  and  wiii,  at  his  and  their  own  proper  costs  and  charges, 
an  all  things,  at  or  before  the  next  g^eneral  or  other  conrt  which  shall  or  may  be  helden  n  or 
^r  the  manor  of  A*  in  the  ooonty  m  .Okmceater,  or  other  the  manor  or  manors  whereof  fhe 
huids  and  hereditaments  hereinafter  descril)ed,  or  any  of  them  are  holden,  w^l  and  efl^aally 
swrender,  or  caase  or  procure  to  be  weil  and  effectnaily  surrendered,  eitlier  in  person  or  bf 
mttorney,  iiAo  the  bands  of  the  lord  or  lords,  lady  or  ladies,  for  the  time  being  of  the  taid 
WftDor  or  manors,  or  <^therwise  convey  and  assure,  accovdinc  to  the  cnstom  thereof,  all  that, 
See,  [tnsort  pt$reek]wd  also  all  and  singnlar  other  the  copyhold  or  cnstomary  messuages,  buds, 
and  bereditaaaeBto  of  kimfthaai]  tke  said  (mortgagof)  [md  P.  Mstfj^],  situate  and  being  ui  A.afsre- 
•aid,  tfligether  with  all  Itooses  [Sfc,  0ndaUthe  e§tate,  tfo.  No.  I.  pi,  70,  ib.  pLrs!] ;  the  said  NT- 
render  and  fturrenders  to  be  so  aad  in  such  manner  made  that  the  said  (morfg^^g^X  ^  ^^  *^ 
assigns,  shall  and  may  be4luly  and  effectually  admitted  to  all  and  singnlar  the  said  messnages  or  t^ 
OMBOotsand  liereditaments,  and  be  tlienceforth  lawAilly  and  rightfully  entitled  to  the  sane  for  a 
€it9U  rf  iakeritance  therein  [uiid  dun't^  the  term  of  the  noCaral  ^t<^t^  sotd  (mortgagor)  sad  A  Im 
wifcj  IM  cme  ehe  ekiUl  mnrwe  the  mUd  (mortgagor),  and  ehall  so  hmg  continue  his  artdow],  it  (he 
vitt  of  the  lord,  according  to  the  custom  of  the  SMd  manor,  subject  only  to  the  custopnary  reoti) 
heriots,  suits,  and  services,  payable  and  to  be  performed,  for  and  in  respect  of  the  9aBleh(r^ 
ditaments  [and  pramsef],  and  which  said  messuages  or  tenements  and  ikeredi<aiiieiils[^rflMfr] 
heittby  covenanted  to  be  surrendered  as  aforesaid,  vFtth  tbeur  and  every  of  their  rights,  wm- 
bera,  and  appurtenances,  shall  be,  and  are  hereby  declared  to  be  meant  and  Ihteodea  to  be, 
liad,  holden,  and  enjoyed  by,  and  the  said  surrender  and  surrenders  when  made  and  perfected 
^a  aforesaid  or  in  any  other  manner,  shall  be  and  emire  to  and  for  the  nse  and  behoof  of  the 
ndd{w¥nigagee\,  his  heirs  and  assigns  [for  and  dtcriitg-  the  term  of  the  naturel  Uioee  ^tktieii 
mortgagor  and  P.  hie  an/e,  in  eaee  ehe  ehatt  eurvite  hun  the  said  (mortgagor),  nnd  ehiU «  W 
continue  his  widow],  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  nbject 
only  to  the  rents,  heriots,  suits,  aiid  services  therefore  due,  and  of  ri^ht  accustomed  to  be  pud, 
rendered,  and  performed,  and  subject  toUie  proviso  or  agreement  tor  redemption  of  the  sane 
premises  hereinafter  contained,  that  is  to  say,  [Add  proniso.  No.  L  pL  77  ;  Coventmt  hgrnnt' 
gagor  to  pay  vioaey,  ih,  pL  87] ;  and  also  tliat  the  said  {mortgager)  at  the  time  of  die  wafiag 
and  delivery  of  those  presents,  is  seised  to  him  and  his  heirs  [assigns]  of  a  good,  sure,  perfect, 
and  indefeasible  estate  [of  inheritance],  in  his  own  right  and  to  his  own  use,  at  the  wiuof  the 
lord,  according  to  the  custom  of  the  said  manor,  of  the  messuaees  or  tenements  and  beredHa* 
ments  hereby  covenanted  to  be  surrendered  or  otherwise  assured  or  intended  so  to.be,  [M^ 
during  the  term  ff  his  natural  l\fe],  without  any  manner  of  trust,  condition,  power  of  revotttfa^ 
or  any  otiier  matter  ov  thing  whatsoever,  which  can  or  may  revoke,  determine,  abridge,  chaife; 
incumber,  or  affect  the  same  in  any  manner  how^ever ;  [And  thai  the  said  P,  his  w\ft^  i»dt^ 
eame  time  IntrfuUy  and  rightfully  seised  of  or  othtrwise  entitled  to  the  said  messuages  or  testnati 
and  hereditaments  hereby  covenanttd  to  be  surrendered^  or  otheririse  assured  or  intended  ••  to  4f, 
according  to  the  custom  of  the  said  manm-,  in  remainder,  expectant  on  the  decease  qf  the  said  (mort- 
gagor), of  and  for  a  good,  sure,  perfect,  absohtte,  aad  indefeasible  estate^  for  and  during  the  tem  9 
her  naiwxtl  life,  in  case  she  should  so  long  continue  the  widoto  of  the  said  (mortgagor),  witiMti>l 
manner  qf  trust,  tfc] ;  and  fuhtiier  that  he  [they]  the  said  {mortgagor)  [and  P.  his  wife,  o*"*** 
ihem]^  now  [hare  or]  hath  in  [themselves],  himself,  [or  herself,]  good  right,  full  power,  and  sbM* 
lute  right  and  title  to  surrender,  or  cause  or  procure  to  be  surrendered,  all  and  sin£Qlar  tbe 
■aid  messuasfes  or  tenements  and  hereditaments,  unto  the  said  (morigagee\  his  heirs  and  awgWi 
l/or  and  dthnng  the  natural  lives,  4v.    Add  covenant  for  quiet  enjoyment  qfter  drfoyU,  No.  /•  Wv^f 
free  from  incumbrances,  ib.pl.  98;  and  for  further  assurances^  ib,  pi.  lOO,  the  eondusion  4f  JjJJ: 
runs  thus ;— "  Acts,  deeds,  conveyances,  matters,  and  things  whatsoever,  whether  by  coveitf* 
or  agreement  in  writing,  surrender  or  surrenders,  or  other  assurance  whatsoever,  for  die  fitf' 
•her,  better,  more  perfectly,  absolutely,  and  satisfactorily  surrendering,  confirming,  ■""'[*' 
anring  the  said  hereditaments  [premts^'t]  and  every  part  thereof,  witli  the  appurtenancc$»  ii"^ 
and  to  the  ttse  of  the  said  (jAor/^o^or),  bis  heirs  and  assigns  for  ever,  [or,forand(htnf'^ 

^  Omitting  the  italics  not  within  brackets,  but  preserving  those  so  inclosed,  this  preccdfnt  "Af 
be  adapted  to  a  mortgage  of  copyhold  property  for  the  Hves  of  the  n^ortgagor  and  die  »wof' 
hood  of  his  wife. 
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waimnd  Uvea  of  Hig  $M  (nMrtgsf  or),  mtd  far  amd  imring  th$  nmiwntl  l^i  9f  rt«  tmd  P.  ^  k^^, 
t«  Mse  t&c  ikaXL  nnive  kirn  the  mul  (inoFtgagor),  owd  •A«<I  MiiHinif  Ait  9cidoit}io  be  faoldra  of 
tbe  will  <if  the  lord,  aocoKdinc  to  tlie  custom  of  the  manor  or  manors,  in  snch  manner  and 
form  as  by  the  said  {f^ortgage^,  his  heirs,  executors,  &c/'  AM  prortso  Hud  mottgagor  skaU  tnjit^ 
till  drf^tf  No,  /•  pi.  104.]  In  witness,  &c. 


No.  XXXIX.  §  1. 

Re-conybtaxce« 


This  Indenture, made,  ^c/^betwe^n  {mortgagee)  of,  ^c.  of  the  one  part,  9tnd  the(fnorf* 
gngor)  of,  &c.  of  the  other  ^art.  ^Recite  mortgage^  No,  I,  pL  SI ;  drfauU  inpayvumty  ib.^ti; 
SMii^  due,  ib,  pi.  36;  and  that  mortgagor  it  dekrout  qf  discAMrgi^g  MWf,  ib.pt.  48.]  Now  this 
indenture  WITNESSETH,  that  ID  pnrsuance  of  the  said  agreement,  and  in<coDtiderati#o^N».M. 
pi,  65] ;  HE  t)ie  said  (mortgagee)  (by  way  of  release  or  other  assarai^ce  only,  aad  not  ol  fovo* 
nant  or  warranty)  hath  granted,  bargained,  sold,  aliened,  released,  and  quitted  claimt  Mid  bjr 
these  pneftents  doth  grant,  bargain,  seH,  release,  alien,  and  <piit  cfaim  noto  the  said  {mortgagor)^ 
in  hi"  actosl  possession,  t^e.  [No.  I.  pi.  68.]  and  to  his  heirs,  all  that  the  said  measoage  Or  tene* 
meat  and  hereditaments  hereinbefore  particnlacly  mentioned  and  described,  and  all  other  the 
messnages,  lands,  tenements,  and  hereditaments,  (if  any)  which  wert  granted  pnd  conveyed  to 
htm  the  said  (mmig^geg)^  in  and  by  the  said'herriiiDefore  in  part  recited  indentures  of  lease  and 
rekiaae  and  evoiy  p«rt  and  panel  of  the  4«m«  tespectively,  witb  tfaelr  wd  every  of  fkuOr  fif;bts, 
flMmbers,  a^  apportoiuinecs.  And  tlie  tayenion  {No.  /.  pt'79^  And  utt  tbe  e«late,  vigbt, 
title,  and  interest  wbatseev^,  ef  him  Ihemd  {mmftgagee)^  therein  arthei«to,>nniier  or  by  <9iram 
.  of  the  said  hereinbefore  in  pert  remted  indentvacs  of  leaae  and  release  [er  otherwlae  iMMrseerei^. 
Together  with  the  said  recited  indentures,  and  all  other  deeds,  [A^,  TVb. /.;»(.  76l.  To.havb 
AND  to  hold  tlie  said  messnages  or  tenements,  hereditaments^  ati^  all  and  singular  other  the 
premises  hereby  released,  or  otherwise  assured  or  intended  so  to  be,  with  their  and  every  of 
their  riglits,  members,  and  appurtenances,  unto  and  to  the  use  of  the  said  (mortgagor),  his  heirs 
and  assigns  for  ever,  freed  and  discharged  of  and  from  the  said  sum  of  80Q{.,  end  ull  interest  and 
other  monies  whatsoever,  now  or  heretofore  due,  for  and  in  respect  4heredf,  en<l  of  and  from  all 
other  liens,  charges,  daims,  and  demands  whatsoever,  as  well  legal  as  etfnitable,  of  or  by  the 
said  (mortgagee\  his  heirs,  executors,  and  administietors,  npon  or  concerning  the  same  respec- 
tirely,  by  reason  of  the  said  hereinbefore  fai  part  recited  mortgage  [or  otherwise  howsoever]. 
[Cooeatmt by  wur^i;atm^mt  he Im not  vmimberodf  N^LpL95.'\    in  wmiMS, dec 

•     No.  XXXIX.  §  2. 

...        '     ■ 

Reconvbtahcb  by  Indm^fmeni  rf  Pari  of  LamdM  mtkofU  Prejudice  to  the  Ijiep,  on  Item^i^fr. 
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SFnia  IitOBNToaic,  made,  dcc^-BCTWBBW  tbe  wifliin  named  B.  of  tbe  one  part,  and  the 
wiiUn  naawd  A.  of  the  other  part.  Wb[brbas  the  within  mentioned  sum  of  500L  is  still  due 
and  owinir  from  the  said  k.  to  the  saiii  B. ;  bnC  all  interest  'for  I3ie  same  hath  been  paid  up  to 
Iheday  of  the  date  of  those  presents,  as  he  the  said  B.  doth  hereby  acHnit  and  aclinowledge. 
And  wbbsbas,  on  the  application,  and  at  the  instance  and  request  of  the  said  A.,  the  said  B. 
bath  agreed  to  release  and  exonerate  the  within  mentioned  and  hereby  intended  to  be  released 
ficce  ^r  parcel  of  land,  eitoate  at  D.,  *from  the  payment  of  the  withm  mentioned  snm  of  500f. 
Md  iatarest*  snbject  nevertheless  and  withont  prejudice  to  tbe  right  of  the  said  B.  to  retahi 
Iha  -residne  of  tbe  within  mentioned  lands  and  hereditaments,  as  a  secnnty  for  the  said  snm  of 
6001.  and  Interest.  Mow  thm  in  DBMnmc  witnbssbtm  [fVocMif  at  in  No.  XXXIX.  8.  1.  to  IJk 
iwnceh  deoenbing  the  wiikm  wKwtf snerf  lof  of  Imtd  intended  to  be  reteaaed  ;  ami  the  revermn,  tfC^ 
md  tke  oaitU,  ifc. ;  kabemdumto  A.  in  /m],  discharged  of  and  Irom  the  security  by  the  within 
mnttcn  indenture  intended  to  be  given  for  payment  of  the  said  snm  of  5()0l.  and  mterest,  never- 
telcsB  withont  prejndiee  to  the  right  of  the  sold  B.  to  retain  the  residue  of  the  within  men- 
tioned lands  nnd.herediianients,  as  a  seenifty  for  the  repayment  of  the  said  snm  of  dOO(.  and 
in  confirmation  thereof.    ICovemtni  bu  B.  that  kehae  not  vocwtdmredy  No.  I.  pL  86.]    Itt  wit* 

No.  XL.  §  1. 

Memorabdum  aeeomfOMying  a  Depotii  e^  Deeds  bf  woy  ^  Pledge,. 

.  Bb  it  rbmbmbbrbd,  that  on  tiie  8th  day  of  March,  1890,  the  title  deeds  to  an  estate  at  Hi}H  . 
iluey,  Ib  the  county  of  Berks,  as  enumerated  and  specitfed  in  tlie  M*hednle  hereunder  Wnt-  'm 
^  were  delivered  by  the  said  (morfguf  or)  of,  &c  to  tbe  said  {mi&rtgetgee)  of|  &c.  in  pledge 


}  168  DEPOSIT  OF   DBEDS.  l^PP-  ^^'  XXJ] 

to  secare  to  the  nxd(tMrtffage^  his  executors,  admiiiistrators,  and  assigns,  the  re-payment  of 
the  sum  of  lOOOl.  this  day  leut  and  advanced  by  the  said  (mortgagee)  to  the  said  {motigug^r)^ 
and  interest  for  the  same  snm  after  the  rate  of  6i.  for  every  1001.  by  the  year«  As  witness  tiw 
hands  of  tlic  said  parties  tlie  day  and  year  first  above  written. 

'WiTBiESS  to  the  signing.  (Mortgagor.) 

{Mortgagee,) 
The  Schedule  ahotje  referred  to, 

8th  Sc  9th  May^  1801.    Indentures  of  lease  and  release  between  A.  B.  of  the  one  part,  and 

C.  D.  of  the  other  part.    [Add  datet  and  names  of  partiee  of  ail  the 
deeds,"] 

*«*  The  above  memorandum  and  schedules  are  kept  by  the  mortgagee.  The  following  mekmnpledg* 
meni  is  someHtnes  required  by  the  mortgagor, 

I  HERBBT  acknowledge  that  the  several  deeds  and  writings  above  mentioned,  weite  this  day 
received  by  me ;  and  I  hereby  undertake  to  keep  them,  with  the  same  degree  of  care  as  I  keep 
my  own  deeds  and  writings  and  other  valuable  effects,  and  upon  payment  of  the  smd  sum  of 
jMOOI.  and  interest,  I  promise  and  agree  to  restore  the  same  deeds  and  writings  unto  the  said 
(mortgagor),  his  heirs  and  assigns,  undefaced  and  uninjured  (loss  or  damage  by  fire,  or  other 
inevitable  accidents,  only  excepted.)    Witness  my  hand,  the  8th  day  of  March,  1820. 

Witness  to  the  signing.  {Mortgagee,} 


f^t  ThefoUowing  Schedule  wiU  aUo  create  an  equitable  DeposU. 

A  MHBDVtB  of  the  several  deeds  and  writings  relating  to  an  eatate  at  Vemham,  Hants, 
delivered  by  {mortgagor)  of,  &c»  to  {mortgagee)  of,  &c«  in  pledge  for  secnrine  the  payment  by 
the  said  {mortgagor)^  his  heirs,  executors,  and  administrators,  unto  the  said  {mortgagee),  his 
executors,  administrators,  and  assigns,  of  the  sum  of  iOOOI.  and  interest  at  52.  per  cent,  per  mm. 

1st  &  2d  March,  1743.'  Indentures  of  lease  and  release  between  A.  B.  of  the  one  part,  and 

C.  D.  of  the  other  part.  [Add  dates  and  names  rf  parties  <ff  aU  the 
deeds'].  As  witness  the  hands  of  the  said. parties  the  5th  day  of 
July,  182S. 

Witness  to  the  signing  < Mortgagor,) 

A.  B.  {Mortgagee.) 

No.  XL.  §  2. 

Bond  for  Payment  qf  Money j  aiso  secured  by  a  I>epotU  of  TUle  Deeds, 


[Bond  in  common  Form  from  A,  B.  to  C.  D,  Anteay  No,  VII,  $  1.] 

'  Whereas  the  above  named  C.  D.  hath  this  day  lent  and  advanced  unto  the  above  bonnden 
A.  B.  tlm  sum  of  1502.  at  interest ;  and  on  the  treaty  for  the  loan,  it  was  agreed,  that  the  re- 
payment of  the  same  sum  and  lawful  interest  should  be  secured  unto  the  said  C.  ]>•,  his  exe- 
cutors, administrators,  and  assigns,  by  the  above  written  bond  or  obligation,  conditioned  as  her^ 
inafter  mentioned,  and  also  by  a  deposit  of  the  lease  and  assignment  of  a  leasehold  house,  situate 
in  ^t.  John's  Square,  Clerkenwell,  now  in  the  occopation  of  &e  said' A.  B.  (and  which  by  the  said 
assignment  is  assigned  to  him,  his  executors,  administrators,  and  assigns)  as  a  collateral  or  e<^oit- 
able  security  for  the  said  sum  of  150/.  and  intereM ;  and  the  said  A.  B.  hath  accordingly  deposited 
with  the  said  C.  D.,  the  lease  and  assignment  of  the  said  premises  as  such  collateral  or  equitable 
security  as  aforesaid,  as.  they  the  said  A.  B.  and  C.  D.  do  hereby  respectively  acknowledge, 
testify,  and  declare.  Now  the  condition  of  the  above  written  bond  or  obligation  is  such, 
that  if  the  above  bounden  A.  B.,  hif  heirs,  executors,  or  administrators,  do  and  shall  well  and 
truly  pay  or  cause  to  be  paid,  unto  the  said  C.  D.  his  executors,  administrators,  and  assigns, 
at  or  in  his  now  dwelling  house,  situate  at  Peckham  aforesaid,  the  said  sum  of  1501.,  with  iate* 
rest  for  the  same,  after  the  rate  of  5/.  for  every  lOOl.  by  the  year,  on  the  10th  day  of  O<;tober 
now  next  ensuing,  without  any  deduction  or  abatement  whatsoever,  for  or  in  respect  of  the  same 
or  otherwise  howsoever ;  then  the  above  wxittea  bond  or  obligation  shall  be  void,  or  eUa 
remain  in  full  force  and  virtue. 

Signed  and  sealed  (being  first  duly 
stamped),  in  the  presence  of 

A.  B. 

CDr 
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A. 

Abatement, 

works  same  affeet  in  eqnity  at  at  law, 
it  1155. 

iBEYANCE, 

of  equity  of  redemption,  i.  S88. 

ABSCONDING— (see  Seqneitraiumt  Subptnui.) 

ABSENCE, 

for  thirty  years,  entitles  heir  apparent  of 
mortgagor  to  redeem,  i.  i66,  n. 
See  Heir, 

ABSOLUTE  CONVEYANCE. 

mortgaj^e    not    easily   presumed    against, 

i.  196n 

what  eircnmsCances  make  it  conditional, 

i.  tSl,  n.  125,  n. 
power  of  sale  in^  makes  it  a  mortgage, 

1 1S4,  n. 
confession  by  grantee  in  absolute  convey- 

anee,  that  he  was  a  mortgaaee   only, 

and  that  after  money  paid  he  held  in  trust 

for  niortgaxor's  children,  binding,  i.  145. 
demand  or  interest  after  absolute  covrey- 

aace  makes  it  a  mortgage,  i.  151* 
with    proviso  for  redemption  erased,  ad- 

jndged  a  mortgage,  i.  983,  n* 
passession  and  act  of  ownership  bv  vendor 

after   absolute  conveyance,  evidence  of 

■lortgage,  i.  %84,  n.  ii.  1093. 

ABSTRACT, 

action  lies  for,  it.  CSf,  n. 
it  should  notice  every  incumbrance  affect- 
ing estate,  it.  1096. 

ACCELERATION,  i.  557,  n.  ii.  1089. 

ACCEPTANCE, 

not  necessary  to  eomplete  gift,  i.  3f . 
fmaref  of  acquiescence,  i.  32,  n. 
of  aasignment  equivalent  to  entry,  i.  184,  n. 
trvstee  cannot  renounce  after  acceptance, 
L  S50. 
See  Diaclumer, 

ACCOUNT, 

kept  after  absolute  convej^ance,  makes  it  a 

mortgage,  i.  181,  n. 
settled   between  parties  able  to  contract, 

cannot  be  falsified  but  for  error  only, 

1.  164,  n. 
mortgagor  not  precluded  by  account  be- 
tween mortgagee  and  assignee,  i.  154. 

ii.954. 
■acli   account  not  binding*  on   mortgager 

without  his  privity,  i.  154,  n.  ii.  904, 

907,11. 
between  mortgagee  and  trustees  of  equitv 

of  redemption  coochisive,  if  no  fraudi 

ii.  955. 

Vol.  II. 


settled  between  assignee  of  mortgagee  and 

eseentor  of  mortgagor,  tiaUe  to  be  re- 

op^ed,  and  not  merely  surcharged  and 

falsified,  ii.9i!»9,n. 
opened,  on  proof  that  mortgagee  aharged 

for  receivuig,  i.  t97,  n. 
mortgagee  not  entitled   to   retrospective 

amount  of  rents,  i.  903,  a.  ii.  946* 
of  receiver's  accountB,  i.  303,  n. 
action  of  account    lies  against   receiver, 

i.  304,  n. 
settled  within  twenty  years  will  preserve 

equitv  of  redemption,  i.  368. 
although  no  bill  filed,  i.  370. 
so  will  promise  of  account  within  that  time, 

i.  370,  n.  369^  n. 
but  demand  of  account  without  processor 

acknowledgment,  no  avail,  1,  37f ,  n. 
of  receiver,  furnished  without  mortgagee's 

autliority,  will  not  prevent  operation  of 

statute  of  limitations,  L  373rn. 
scfi/erf,  enough  to  keep  redemption  alive 

i.  389,  n. 
old  account  taken  to  be  correct,  i.  390,  n. 
old  account  cannot  be  produeed  as  evi- 
dence,  and  impeached   at  same   time, 

L  390,  n. 
old  accounts  not  to  be  unravelled,  ii.  954,  n. 
rule  as  to  account  when  mortgagor  decreed 

to  pay  money  or  be  foreclosed,  i.  400. 
of  account  on  eUgit  or  extent,  i.  518. 
where  assignee  of  statute  is  mortgagee  also, 

i.  5t9. 
modes  of  account  in  law  and  eqnity,  i.  518, 

4ic  n.  519,  n. 
balance  of  account  directed  to  bear  interest 

if  mortgagee  holds  over,  i.  51 9,  n.  « 

decree  to  account,  bar  to  tacking  if  piur« 

chaser  party  to  suit,  i.  538. 
decree  to  account  affects  every  one  with 

notice,  i.  543. 
too  late  for  mortgagor  to  object  to  mort- 

p;agee*8  costs,  after  decree  to  account, 

li.  995,  n.    See  Reets. 
of  by-gone  profits  not  allowed  to  dowress, 

if  she  neglect  filing  bill,  ii.  73f . 
whether  rule  as  to  account  applies  where 

there   is   negotiable  collateral  security, 

ii.  908. 
mortgagee,  not  entitled  to  account  of  past 

rents  from  mortgagor,  ii.  946,  n. 
not  even  in  case  security  become  deficient, 

ii.  946. 
decreed  against  mortgagee  from  time  he 

enters  and  takes  possession,  ii.  946. 
deoreed  on  Welsh  mortgages  if  profits  great* 

ly  exceed  interest,  ii.  947. 
doj^  of  master  in  taking  ex  pwrte  account, 

ii.  947,  n. 
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release  of  equity  of  redempUoD,  after  de- 
cree to  account  by  tenant  in  tail,  equal  to 
foreciosore  by  order,  ii.  974. 
no  allowance  in  account  for  mortgagee's 

management  of  estate,  ii.  948. 
contra  if  he  appoint  a  bailiff,  ii.  948. 
liei)  against  mortgagee  in  poMcsslon  assign- 
ing to  insolvent  person,  ii.  948. 
quare,  if  the  mortgagor  conceals  himself, 

ii.  948. 
trustee  chargeable  in  account  for  nvhat  he 

has  actually  received  only,  ii.  948,  n. 
of  mortgagee  and  receiver  distinguished, 

ii.  948,  n. 
mortgaeee  not  allowed  in  account  for  spe- 

coiatfon  and  adventure,  ii.  950,  n. 
mortgagee  in  possession  charged  with  what 
he  might  have  received  as  agninst  other 
incumbrancers,  provided  he  have  notice 
of  their  claims,  ii.  93«.  949.  931. 
between   mortgagor   and  first  mortgagee 
settled  by  master,  binding  on  subsequent 
'  mortgagee,  if  no  collusion,  ti.  963. 
BBOrtgagor  may  acquiesce  in  assignee's  ac- 
count, yet  try  questions  of  error  with 
nsortgagee,  ti.  954,  n. 
between  assignees  of  mortgagor,  (who  be- 
comes bankrupt^  and  mortgagee,  binds 
mortgagor  and  those  claiming  under  him, 
11.  955. 
strong  gronnd   necessary  to  set  aside  set- 
tled account,  ii.  934,  n. 
settled,  not  to  be  set  aside  but  for  fraud,  or 
surcharged  and  falsified  but  for  error, 
ii.  934. 
to  falsify  account  some  specific  error  must 

be  charged,  il.  935. 
assignee  after  several  tranfers  not  account- 
able for   profits  before   his  own    time, 
ii.  935,  6. 
mortgagee  allowed    in   account  expences, 
repairs,  fines,  and  improvements,  bat  he 
should  first  inform  mortgagor  of  their 
necessity,  ii.  936,  n. 
binding  on  infant,  when,  ii.  957,  n. 
infant  cannot  open  redemption  or  account, 

but  be  may  impeach  decree,  ii.  983,  983. 
settled,  witli    privity  of  tenant  for   life, 
binding    on    contingent   remainder-man, 
ii.  954. 
assignee  of  mortgage  may  have    account 
re-taken    from     beginning    to    end,    ii. 
953,  n. 
annual  rjcsts  are  <;encrally  directed,  and  ba- 
lances, if  excessive,  applied  to  sink  prin- 
cipal, ii.  957. 
decreed,  includes  sums  received  afterwards, 
thougli    not   conceived    in   those  terms, 
ii.  958. 
mortgagee  charged  with  interest  on  surplus 

rents,  ii.  959,  n. 
second  account    when   directed,  must   be 
taken  from  foot  of  preceding  account, 
ii.  959,  n. 
purchaser  of  expectant  heir  must  account 

as  mortgagee,  ii.  939,  n. 
specific  legatee  of  mortgage  debt  should  be 

party  to  account,  ii.  959,  n. 
in   equity  cannot  be   overhauled  at  law, 
ii.  960;  n. 


ACCOUNT— (tfonh'mwil.) 

mortgagee  may  take  advantage  of  recttil 
or  book  of  accounts,  to  shew  what  is 
raally  done,  ii.  960,  n. 

assignees  in  bankruptcy  may  choose  whe- 
ther they  will  have  account  settled  before 
commissioners  or  a  master,  ii.  960,  a. 

mortgagee  not  relieved  of  accomit  by  pro- 
curing decree  of  foreclosure  against  te- 
nant for  life  when  remainder-maa  ii 
abroad,  ii.  973,  n. 

mode  of  calculating  account^  il.  958. 
See  Decree  to  acemmiy  Mortgagee  m  pi* 
aeesicn,  Reete, 

ACCOUNTANTS  TO  CROWN, 

of  lien  of  crown  debts  on  their  lands,  vA 
landb  of  their  sureties,  ii.  1077. 

ACKNOWLEDGMENT, 

any  act  by  mortgagee,  acknowledging  mort- 
gage, continues  redemption,  i.  380. 

parol  evidence  admissible  to  shew  thtt 
mortgagee  considered  himself  as  retain- 
ing that  character  within  the  last  twtaif 
years,  i.  381, 383. 

parol  evidence  of  conversational  acknow- 
ledgments of  mortgage,  admissible,  L 
381,  n. 

bnt  this  parol  evidence  should  be  clear,  sad 
shew  deliberate  intention  of  giving  re- 
demption, i.  38«,  n.  383,  n. 

mortgagee's  private  account  of  profits  of 
mortgaged  estate,  sufficient  recogaitioa 
of  mortgage,  ii.  1098. 

**  I  will  not  pay  unless  I  am  obliged,"  saf- 
ficient  acknowledgment  to  take  case  eat 
of  statute  of  limitations,  ii.  1098. 

redemption  may  be  kept  open  by  ex  fmit 
acts  of  mortgagee,  as  by  devise  or  b9J 
to  foreclose,  i.  380. 
I  or  by  receipt  of  interest,  keeping  accooati, 
or  treating  estate  in  any  deed  or  wiU  ai 
in  mortgage,  i.  383,  n. 

or  by  acknowledgment  of  mortgage  in  let- 
ter, settlement,  assignment,  surrendeft 
recital,  answer,  devise,  by  demand  of  ia- 
terest,  or  promise  of  account,  i.  S89,  a. 

general  rule  as  to  what  will  be  a  saffideat 
acknowledgment  to  take  case  oat  of 
statute  of  limitations,  i.  389,  n. 

mere  acknowledgment  not  enough  to  re- 
cover redemption,  after  release  of  eqvity, 
or  foreclosure,  i.  391,  n.  {ee). 
See  Statute  qf  Limitatums, 

ACKNOWLEDGMENT     OF     SATISFAC- 
TION— (see  SaH^actUm,) 

ACQUIESCENCE, 

there  can  be  none  in  rights  which  arena- 

known,  i,  3S,  n.  i.  437,  n. 
irrelevant,  where  all  parties  are  nnder  ia« 

fluence  of  some  common  mistake,  ii.  Il3f*  • 
See  Ignorance. 

ACTION,  . 

mortgagee's  assignee  cannot  maintahi  actioa 
for  breach  of  covenant,  when,  i.  186. 

on  covenant  for  payment  of  money  shoaW 
be  brought  in  names  of.  mortgagee's  exe- 
cutors, when,  i.  4S2,  n. 
.    lies  for  false  representation,  i.  4i5> 

lies  for  luutaoiped  agreemeoti  ii*  65f >  b* 


1  N  D  p  X. 


1171 


ACT  OF  BANKRUPTCY, 

not  notice,  i.  552.  ii.  590. 

mortgagee  having  best  risht  to  legal  estate 
may  protect  himself  from  act  of  bank- 
roptcy,  ii.  592,  5. 

and  farther  advance  without  notice  tack- 
able  to  prior  legal  mortgage,  ii.  592,  n. 

act  and  commission  of  bankrupt  may  be 
evaded  by  prior  legal  estate  under  stat. 
of  Jac,  ii.  593,  o*  4,  n. 

whether  purchaser,  after  act  or  commis* 
sion,  witbout  notice,  may  protect  himself 
by  prior  legal  estate,  under  Sir  S.  Ro- 
milly's  act,  ii.  594,  n. 

summary  of  points  arising  from  discussion  on 
statutes  ot  James  and  Geo.  3.  ii.  595,  n. 

mortgagee  bound  by  actual  notice  of, 
ii.  595,  n. 

purchaser  of  goods  between  act  of  bank- 
ruptcy and  commission,  not  obliged  to 
discover  what  goods  he  really  bought^ 
ii.  650. 

prior  act  of  bankruptcy  yitiates  transfer, 
ii.  1061. 

mortgage  of  all  trader's  effects,  an  act  of 
bankruptcy,  and  voidable,  ii*  1083. 

ACT  OF  PARLIAMENT, 

money   raised    by  for   particular  purpose, 

person  advancing  it  most  see  it  applied, 

I.  JS26. 
the  best  mode  of  enabling  infimt  to  pass 

his  estate,  i.  S34,  n. 
b  notice,  when,  ii.  618,  n« 

See  Statute. 

ADEMPTION, 

testator's  receipt  of  money  after  devise  of 
mortgage  is  an  ademption,  if  mortgage 
specifically  bequeathed,  i.  432,  n. 
See  Devise, 

ADMINISTRATION  OF  ASSETS, 

course  of,  in  law  and  eoaity,  i.  324,  n. 
administration  of  equitable  assets,  i.  329,  n. 

ADMINISTRATION,  LETTERS  OF, 

husband  entitled  to  his  wife's  ekoses  in  actum 

without,  ii.  749. 
de  bonis  noa,  after  ejectment,  not  enough  to 

prevent    presumpsion   of    surrender   of 

term,  i.  49r,  if. 
mortgagee  allowed  costs  of  administration, 

when^  ii-  991,  n. 
of  intestate's  effects  in  India  prevails  over 

administration  in  England,  ii.  1073. 
See  Umted  administration. 

ADMINISTRATOR, 

possession  by,  not  with  statute  of  reputed 
ownership,  21  Jac.  1.  i.  46,  n. 

except  where  lie  retains  possession  a  long 
time ;  as  for  twelve  years,  i.  44,  n. 

may  mortgage  terms,  i.  101. 

lease  granted  by  administrator  to  one  with 
notice  that  sale  was  required  by  parties 
interested,  set  aside,  i.  lOS,  n. 

of  mortgagee  necessary  party  to  bill  to  re- 
deem, i.  402,  n. 

not  entitled  to  term  limited  to  intestate,  her 
execnton,  &c.  its  purpose  having  ceased, 
L  464. 


ADMINISTRATOR— (<?o»<»n(^(^) 

of  mortgagee  entitled  to  lands  mortgaged^ 

ii.  666. 
tiiough  equity  of  redemption  be  released, 

foreclosed,  or  barred,  li.  666. 
or  though  heir  of  copyholder  (mortgagee) 

be  admitted,  ii.  6G7. 
exceptions,  ii.  667,  668. 
is  a  trustee  for  next  of  kin,  ii.  755,  n. 
equity  of  redemption  will  not  descend  to 

administrator  de  bonis  aoa,  ii.  1092. 
but   he  is   entitled   to   mortgage   money» 

ii.  666. 
time   l>egins   to  run  against  administrator 

from  date  of  letters  of  administration, 

ii.  1098. 
See  Executor,  Heir,  Mortgage  nioMy* 

ADULTERY, 

conveyance  to  avoid  damages  for,  not  fraiu 
dulent,  657,  n. 

ADVANCE-.<see  Fwiher  advance,  Vacking\) 

ADVANCEMENT, 

husband  lending  money  in  name  of  himself 

and  wife,  wife  surviving  entitled  to  whole, 

ii.  685. 
of  advancement  by  purchases  in  name  of 

wife  or  child,  ii.  685,  n.  686,  n.  70.5. 
after  advancement,  no  mortgage  can  avoi4 

it,  ii  705.  773. ' 

ADVENTURE, 

mortgagee  not  allowed  in  account  for  spe- 
culation and  adventure,  ii.  950,  n. 

ADVERSARIOUSLY, 

that  may  be  done  amicably  which  may  be 
obtained  adversariously,  ii.  932,  n. 

ADVERSE  POSSESSION, 

necessary  to  complete  presumption  of  re* 

conveyance,  i.  381. 383. 
by  trustee,   its   effect  on  eeshd  que  trust, 

i.  500,  n. 
payment  of  interest  strong  evidence  of,  ii*. 

1153. 
between  mortgagor  and  mortgaeee,  ii.  1154. 
when  fair  to  say,  term  is  barred  by  adverse 

possession,  u  508^  n. 
See  Cestui  que  trust,  Mortgagor,  Trustee* 

ADVICE— (sec  LeUer  qf.) 

ADVQWSON, 

may  be  mortgaged,  i.  17. 

mortgagee  compellable  to  present  nominee 

of  mortgagor,  i.  197. 
mortgagor  not  compellable  to  present  no- 

niineeof  mortgagee,  i.  197. 
mortgage  of,  bad  security,  i.  197,  n.  ii.  1160. 
legality  of  covenant  that  mortgagee  shall 

present,  doubtful,  i  193. 
nominee  of  mortgagee  m  by  wrong,  but  hia 

title  good,  i.  198,  n. 
if  mortgagee  present,  and  si«  months  elapse, 

it  will  be  good,  i.  198. 
instead  of  foreclosing,  mortgagee   should 

pray  sale,  i.  198. 
advowson  not  extendible,  ii.  600,  n. 
sale  of  advowson  during  vacancy  not  iiiiio« 

niacal,  ii.  1160>  m 
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how  mortgage  of  advowson  U  affected  by 
statute  of  IS  Eliz.  ii.  li60,  n. 

mortgagee  of  advowson  cannot  present  on 
avoidance,  ii.  iieo,  n. 

beat  way  of  incnifibcring  advowson  U  by 
Beqiiestration,  ii.  Ii60,  n. 

warrant  of  attorney  to  confess  judgment 
and  sequestrate  living  should  accompany 
mortgage  of  advowson,  ii.  1061^  n. 
See  Qtture  impviU, 

may  stop  in  transitu,  i.  28,  n. 
cannot  pledge  without  autliority  [t  J.  B. 
Moore,  54S}  i.  28,  n.  . 

mortgage  by  agent  without  notice,  invalid, 
!•  28,  n« 

of  mortgagor  not  allowed  to  compound 
mortgages,  i.  ^46. 

of  mortgagor,  nnrchasing  prior  incum- 
brance, allowed  only  what  he  gave  for  it.  I 

I.  345,  n.  S^r,  n. 
except  where   he  purchases  to  cover  his 

own  incunibrance,  i.  345, n.  347, n.  524,n. 
nouce  to  agent  binding,  though  principal 

an  infant,  i.  554.  ii.  581. 
provided  it  be  in  same  transaction,  i.  555,  n. 

II.  586,  587. 
■otice  through   agent  not  different  from 
.    personal  notice,  i.  551,  n. 
notice  to  agent  to  take  care,  enough  to  pnt 

principal  on  enquiry,  ii.  582,  . 
notice  to  country  attorney's  agent  in  Lon- 

don,  notice  to  principal,  ii.  583. 
town  agents  of  solicitor  have  lien  on  papers 

In  their  bands,  for  costs  due  from  him. 

li.  1063.  ' 

principal  is  responsible  for  agent,  ii.  .584,  n. 
tender  to  agent,  when  good,  ii.  937,  n. 
service  of  tubpteiia  on  agent  good,  ii.  9&1,  n. 

^^^  Attorney t  Factor,  Notice. 

AGRARIAN,  JewUh,  i.  i. 
AGREEMENT, 

for  mortgage,  bond  may  be  construed  to  be, 
i.  16.  ii.  1054. 

to  make  mortgage  .absolute,    on   payment  I 
of  further  sum  if  debt  not  paid  at  day, 
void,  L 121.  *  ^' 

to  make  mortgage  absohite  on  default  of 
payment,  bad,  though  in  separate  deed, 
if  made  at  same  time  as  mortgage,.!.'  I2'i. 

restricting  redemption  to  seven  years,  void, 
i.  122,  n. 

subsequent  agreement  by  creditors  and 
assignee  of  mortgage,  to  restrain  re- 
demption, void,  i.  124.    » 

restriction  of  redemption  to  time  certain, 
good,  if  mortgage  be  between  members  of 
same  family,  i.  127,  129. 
t  between  mortgagor  and  mortgagee  for  a 
beneficial  interest  in  mortgaged  premises, 
subject  to  ceview,  i.  123,  n. 

for  pre-emption,  in  case  of  sale  of  mort- 

gaged  premises,  not  illegal,  i.  125. 
sequent  to  mortgage  tor  absolute  con- 
veyance with  proviso  for    re>purcbase, 
good,  i.  126. 

artiou   Ties  for  unstamped  agreemctU,   ii. 
632,  n. 


A  GR  E  EMENT-<^n<iff«Af .) 

that  fines  shall  act  affect  jointure,  good, 

ii.  677. 
to  pay  off  money  by  instalments,  in  which 
case  equal  proportions  of  land  to  be  dis- 
charged, good,  ii.  1047. 
to  make  mortgage  creates  equitable  lien, 

i.  522.  ii.  1044. 
to  make  mortgage  when  reqnind,  creates 

no  lien,  ii.  1050. 
for  rise  and  abatement  of  interest,  ii.  900. 

See  IntereH. 
rate  of  interest  may  be  altered  by  parol 
agreement,  ii.  941. 
'  written  agreement  may  be  waved  in  part 
or  in  whole,  or  be  varied  in  terms  by  sub- 
sequent parol  agreement,  ii.  941,  94S. 
See    Conditional    furcha$e,    Coniiagent 
right  e/  rwdemftion,  E^pdiukU  metU 
gage,  £9idatce,  Pre'trnptiem, 

ALIEN, 

cannot  mortgage,  i.  58. 

may  be  a  mortgagee,  1.  106. 

estate  of  au  alien  will  not  vest  in  king  till 
office  found,  i.  106,  n. 

dying  before  office  found,  fVeehold  and  in- 
heritance vest  in  king,  i.  106,  n. 

legal  estate  of  alien  mortgagee  vests  la 
Crown,  i.  310,  n. 

alien  merchant  may  extend  lands  nnder  sta- 
tute merchant  or  stople,  ii.  1077. 

AMBASSADOR, 

bill  to  redeem  against,  proceedings  stav^  a 
year  and  a  day,  i.  405. 

AMBIGUITIES, 

latent  and  patent,  distingnished,  i.  I49,fl. 
ambiguity  must  arise  from  circumstance^ 
not  from  words  of  will,  i.  150. 

AMENDED  BILL, 

impediment  may  be  taken  advantage  of  by 
amended  bill,  i.  366. 

AMICABLY, 

that  may  be  done  amicably  which  may  be 
done  adversariously,  Ii.  932. 


AMOVEAS  MANUM, 

writ  of,  requisite,  when.  I.  310,  a. 

•ANCESTOR, 

fines  having  begun  on  ancestor,  will  ran  sa 
against  infant  heir,  i.  S66, 

ANCIENT  DEMESNE, 

lands  in,  extesdibie,  ii.  599,  n. 

ANNE, 

statute  ofAnue  respecting  Infante,  I  207. 
statute  of  Anne,  lowering;  interest,  not  r^ 
trospective,  il.  900, 

ANNUAL  RESTS-{sec  RetU.) 

ANNUITANT, 

deeds  not  necessary  to  bis  security,  L  47S,b* 

474. 

ANNUITY, 

{>roviso  for  re-purchase  of,  albwed,  i.  199,^. 
ands  made  a  fund  for  annirity,  awstooa- 

tinae  so  in  bands  of  purchver,  i.  211* 
but  if  lands  are  to  be  sold,  andsMneyap- 
propriatod  for  pnrdiase  of  aosoity,  per- 
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ASSVlTY^coniinii4d.) 

chuer  exonerated  from  seeing  his  raouey 

applied,  i.  m, 
goardian  may  redeem  an  aonnity  for  benefit 

of  heir,  i.  284. 
belonging  to  wife  not  barred  by  her  fine 

a|:ain9t  ber  Intention,  ii.  677. 
eqnitable  mortgage,  at^  farther  security  to  an 

annuity,  need  not  be  registered,  ii.  105a 
if  annnity  be  void  for  want  of  registration, 

annuitant  cannot  retain  deeds    by  way 

of  eqnitable  deposit,  ii.  1053. 
not  enongh  to  remove  vendor's  equitable 

lien  for  purchase-money  unpaid,  ii.  1062.  [ 
doctrine  of  election,  as  applied  to  aiinui- 

tiety  ti.  1087* 

ANNUITIES,  BANK, 

bequesl  of,  not  specific,  ii.  813,  n, 

ANSWER, 

trust  confessed  in,  binding,  i.  145. 

acknowledgment  of  redemption  in  answer, 
enough  to  continue  it,  i.  389,  n. 

if  defendant's  answer   allowed  to  prevail 
against  deposition  of  witness?  i.  ^54,  n. 

notice  denied  by  answer,  one  witness  not 
enongh  to  prove  it,  i.  554«  ii.  6t7, 

belief  not  enough  against  a  positive  aver- 
ment, i.  555. 

circnmstances  may  be  shewn  to  strengthen 
testimony  of  witness,  i.  555. 

confession  of  notice  in  answer  binds  mort- 
gagee's assignee,  ii.  590. 

must  be  full,  ii.  655,  n. 

denial  of  notice  may  be  taken  advantage  of 
by  answer,  Ii.  655,  n. 

in  Ch&nvery  by  feme  cotert  equal  to  fine,  ii. 
678. 

effect  of  answer  to  estop,  ii.  681,  n. 
See  I'Vitnets* 

ANTEDATING 

mortgage,  renders  it  void,  i«  455,  ■•  ii.  1058* 

APPEAL, 

agttiiwt  decree  of  dismissal  is  a  continuation 

oC  suit  and  a  Ut  pendeuM,  i.  549,  n. 
mortgagee  may  appeal  in  mortgagor's  name, 

k  549.  ii.  1095. 

APPLICATION  OF  MONEY, 

charge  of  debts  generally,  exonerates  pur- 
chaser ;  couira  if  raising  them  depend  on 
contingency,  i.  214. 

power  to  executor  to  sell  realty  in  aid  of 
personalty,  purchaser  should  see  that 
personalty  is  deficient,  L  215,  n. 

contra  if  land  be  expressly  devised,  i.  215,  n. 

purchaser,  under  trusts  to  sell  and  pay 
debts  generally,  not  obliged  to  attend  to 
sufficiency  or  insufficiency  of  land  sold, 
Lsi6,n. 

9ecu$,  liU  pendente  between  heu:  and  trustee 
for  account,  i.  216. 

purchaser  bound  to  see  his  money  applied 
In  payment  of  scheduled  debts,  i.  %18. 

first  trust  to  pay  debts  generally,  pnrcliaser 
discharged,  i,  219. 

charge  of  debts  generally  same  as  devise  for 
their  payment,  i.  270. 

rule  as  to  exoneration  by  reason  of  general 

■    ami  scheduled  debts,  i.  221. 


APPLICATION  OF  MONEY— (w>i/t«a«f.) 
to  exonerate  land  from  charge  of  aniiuity, 
piu-chaser  must  see  his  money  applied  'a\ 
payment  of  debts,  i.  221,  n. 
estate  to  be  sold  and  5/.  paid  to  A.,  pur- 
chaser ninst  see  it  paid  ;    othensise,  if 
estate  be  to  be  sold  generally,  i.  222/ 
tliongh  charge  of    debts   exonerates  pur- 
chaser before  suit  by  creditor  for  pay- 
ment of  their  debU,  yet  tt  does  not  after, 

i.  223. 
devise  to  sell  and  pay  debts  and  legacies.; 
purchaser  exbuerated,  i.  2'.*5. 

money  raised  by  act  of  parliament  for^par- 
ticnlar  purpose,  pferson  advancing  it 
should  see  it  apulied^  i.226. 

debts  ascertained  by  report,  mortgage* 
should  see  his  money  applied  in  discimrge 
of  them,  i.  227,  n. 

when  purchaser  bound  to  see  his  mon^  ap- 
plied, he  may  petition  to  have  it  paid-mto 
Court,  i.  227. 

or  placed  in  the  Bank,  i.  228. 

devise  to  trustees  to  sell  and  pay  scheduled 
debts,  purchaser  bound  to  see  his  money 
applied,  i.  228. 

mortgagee,  under  trusts  for  payment  of  le- 
gacies only,  should  see  his  money  applied, 
i.  229. 

devise  in  tmst  to  pay  debts  and  then  mort- 
gages, purchaser  should  see  his  money 
applied,  i.  233. 

purchaser  bound  to  see  his  money  applied 
in  payment  of  scheduled  debts,  -only 
where"  there  are  no  trustees,  i.  237,  238. 

this  doctritie  considered,  i.  288. 

exonerating  clause  may  be  implied,  i.  239,  n. 

reasons  for  rejecting  rule,  **  that  if  one 
devtoc  lands  tb  trustees  for  payment  of 
debtH  in  a  sciiedule,  or  legacies .  alone, 
purchaser  or  mortgagee  should  so«  his 
money  aipbed,"  i.  2aO. 

estate  devised  to  trustees  to  sell,  and  pay  off 
mortgage  on  another  estate,  purchaser 
slmnld  see  his  money  applied,  i.  231,  n.  ^^ 

trust  "  to  pay  mortgage  debts  generally, 
not  a  specification,  i.  S33,  n. 

LATEST  GENKftAI.  RULE,  l.  240,  U. 

enquiry  should  be  made  as  to  necessity  of 
raising  money,  if  it  be  raiseable  only  on 
deficiency  of  another  fund,  i.  239. 

that  purchaser  is  to  see  his  money  applied, 
an  olyection  to  conveyance,  not  to  title, 
i.  44t,n.  ' 

eases  where  purchaser  should  sec  his.money 

applied,  I.  241. 

CMes  .where  he  wiU  be  exempt  from  .that 
liability,  i.  243,  n. 

mortgagee  having  notice  of  will,  sliould  en- 
quire if  particular  fund  pointed  out  for 
debts  is  exhausted,  it.  109i. 

mortgagee  may  be  bound  to  see  his  money 
applied,  ii.  1095. 

AtPOINTMKNT, 

though  it  deviate  from  letter  of. power,  fre- 
quently supported,  i.  73,  n« 

power  of  appointment  in  feme  covertj  she 
may  appoint  conditionally,  i.  107,  n. 

as  to  rej^istratiun  of  deeds  of  api»olntmcur, 
ii.  6*J0,  tt. 
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APPORTIONMENT, 

of  mortgage-money  paid  in,  ii.  1043,  &  n. 
of  interest,  in  case  of  tenant  for  life's  death, 
u.  943. 

APPROPRIATION, 

rule  as  to  appropriation  of  debts,  on  pur- 
chase of  estate  sabject  to  mortgage,  ii. 
883. 
See  Purchuer  of  titate  sul^ect  to  tnort- 

APPURTENANCES, 

mortgage  of  brewhoase  with  the  appurte- 
nances will  not  carry  utensils,  ii.  ).040, 1. 

ARREARS  OF  INTEREST, 

cannot  b^  made  principal  on  transfer  of 
mortgage,  if  mortgagor  does  not  join, 
1.154. 

and  if  he  joins,  arrears  cannot  be  made 
principal  against  subsequent  incumbran- 
cers, i.  154,  n; 

arrear  of  interest  reroverable,  i.  29t» 

most  be  paid  by  sul)sequent  mortgagee  re- 
deeming, i.  9^91. 

not  barrable  by  statute  of  limitations  as  a 
simple  contract  debt,  i.  S91,  n. 

arrears  on  first  mortgage  not  to  prejudice 
subsequent  incumbrancer,  i.  29t,  n. 

incumbrancer  entitled  to  arrears  against 
remainder-man,  though  he  omit  to  obtain 
interest  from  particular  tepant,  i.  29S,  n. 

•fcnis,  if  incumbrancer  be  in  connivance  with 
ienant  for  life,  i.  ^df,  n. 

as  between  remainder-man  and  tenant  for 
life,  arrears  answerable  out  of  assets  of 
latter,  i.  293,  n. 

mortgagee  purchasing  life-estate  liable  to 
arrears,  i.  295. 

arrears  considered  in  reference  to  tenant  for 
life,  mortgagee  and  remamderrman,  ii. 
922,  n. 

rents  of  lifCi-estate  applicable  to  discharffe 
arrears  accumulating  during  former  life, 
ii.  922,  n. 

interest  not  allowed  on  arrears,  il.  910,  911. 

though  profits  insufficient  to  itnswer  same, 
but  costs  must  bear  interest  notwith- 
standing, ii.  920. 

mortgagee  threatens  to  enter,  agreement  by 
infant  to  pay  interest  on  arrears  binding, 
ii..9t6. 

doubtful  whether  assets  of  infant  tenant  in 
tail  (his  guardian  bt'ing  in  receipt  of 
rents)  must  discharge  arrears,  ii.  926,  n. 

guardian  answerable  for  arrears^  when,  ii. 
931. 

feoant    by  curtesy  must  pay  interest  on 
arrear  accruing  due  during  joint  lives  of 
himself  and  wife  (tenant  in  fee),  ii.  927,  n. 
See  Guai'diam^  IiUereM» 

ARREARS  OF  MAINTENANCE,  i.  90. 

ARREARS  OF  RENT, 

mortgagee  entitled  to,  1. 175,  n. 

ARREST, 

niortgaL'ee  may  arrcft  mortgagor,  as  also 
torpclose  and  eject  him  ni  iamn  Ume,  ii. 


ARTICLES, 

marriage  articles  are   liberally  constmed, 

i.  97,  n. 
whether  notice  of  articles  notice  of  their 

equitable  construction?  ii.  566,  n. 
performance  of  articles  to  settle  landa  de- 
creed in  exoneration  of  personal  estate  ef 
covenantor,  ii.  870. 
See  Feme  covert^  SettUmad. 

ASSENT 

of  executors  necessary  to  complete  bequeit 
of  mortgage-money,  i.  422,  n. 

ASSETS, 

acquired  by  breach  of  trust  in  execntor, 
*   parties  to  the  breach  of  trust  responsiUe, 

i.  104,  n. 
benefit  of  redemption  purchased  by  mort- 
gagee's executor,  is  assets,  i.  283,  n.  IL 

1048. 
in  equity  divided  equally,  i.  319,  n. 
equity  of  redemption  on  mortgage  in  fee, 

equitable  not  legal  assets,  I.  318.     . 
equity  of  redemption  on  mortgage  of 

hold  estate  is  equitable  assets,  L  320, 

322. 
reversion  on  mortgage  for  years  is 

qfumdo  acciderintf  i.  323,  324. 
money  paid  to   heir  for  his  concnrrence, 

where  mortgage  is  beyond  value  of  es- 
tate, not  assets,  i.  S21,'323. 
mortgage  devised  for  payment  of  debts,  is 

equitable  assets,   though  trustee  consti- 
tuted executor,  1.  325. 
so  though  heir  be  trustee,  1.  330. 
attendant  term  is  assets,  i.  511,  n. 
trust  estate  is  assets,ii.  606. 
general  power  of  appointment  is  not 

till  executed,  ii.  1031,  n. 
real  and  personal,  legal  and  equitable 

distinguished,  i.  318,  n.  319,  n. 
distinguished  as  to  devised  and  descended 

estates,  and  as  to  specialty  and  simple 

contract  creditors,  i.  319,  n. 
administration  of  assets  in  law  and  eqni^, 

i.  324,  n. 
mode  of  affecting  assets,  i.  325,  n. 
order  in  which  they  are  applied  us  pajneot 

of  debts,  ii,  861,  862,  n. 
without  covenant  or  bond  wherein  heir  is 

named,  mortgagee  has  no  claim  od  real 

assets  of  mortgagor,  ii.  866,  n. 
not  marshalled  in  favour  of  charity,  i.  141,  a. 
not  marshalled  in  fkvour  of  simple  cootiact 

creditors,  i.  320. 
modem  rule  as   to  marshalling  asiets,  & 

890,  n. 
instances  of  this  rule  in  reference  to  BOrt- 

gagees,  creditors,  and  legatees,  ii.  890,  ■• 
of  tenant  for  life  answerable  for  arrears  sf 

interest,  when,  iL  923,  n. 
See    Descended   estate,  Dtvised  tttdt, 
Equity  qf  redemption, 

ASSIGNEES  IN  BANKRUPTCY, 

liable  to  covenants  if  they  accept  reot,  I 

18'^,  n. 
they  take  subject  to  same  equities  as  bsnk* 

nipt,  i.  193,  n.  5S2,  n. 
may  redeem,  i.  262. 
judgment  creditor  preferred  to  tbem  in  ^' 

demption,  i.  26U. 
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ASSIGNEES    IN    BANKRUPTCY— (coutt- 

nued,) 

refusing  to  redeem,  minor  part,  or  evea 
one  creditor,  may  redeem,  i.  33«,  $33. 

defective  surrender  of  copyholds  supplied 
agatDJtt  assignees  of  bankrupt  mortgagor 
in  favour  of  mortgagee,  i.  531,  n. 

no  tacking  against  assignees  of  bankrupt, 
when,  i.  559,  n. 

assignees  of  bankrupt  not  assisted  in  equity, 
when,  ii.  651. 

term  no  protection  against  dower  to  assig- 
nees or  banknipt,  ii.  688,  n. 

entitled  to  interest  of  money  in  hands  of 
trustees  of  bankrupt's  wife  during  his 
life,  ii.  753. 

must  make  provision  for  bankrupt's  wife, 
when,  ii.  757. 

they  are  entitled  to  wife's  separate  estate, 
on  making  provision  for  her,  ii.  758. 

particular  assignee  for  value  and  assignee  of 
bankrupt  distinguished,  as  to  assignment 
of  wife  s  mortgage  or  equitable  eko§e  in 
action,  ii.  768,  n. 

not  permitted  to  redeem  withont  paying 
interest  up  to  time  of  redemption,  if 
estate  adequate,  ii.  945. 

contracts  of  assignees  in  bankruptcy,  before 
bargain  and  aale  from  commisiioners, 
binding,  ii.  971,  n.         ' 

equity  of  redemption  of  copyholds  potenti- 
ally in  assignees  till  bargain  and  sale  from 
commissioners  to  purchaser,  ii.  1070,  n. 

release  of  equity  x>f  redemption  by  assignees 
alone,  binding  on  bankrupt,  ii.  972,  n. 

assignee  of  bankrapt  purchasing  estate, 
answerable  for  any  profit  he  may  make 
by  it,  ii.  1060,  1061. 

necessary  parties  to  conveyance  from  de- 
positary of  deeds  to  purchaser,  ii.  1061. 
See  Assignment  in  bankrupUy, 

ASSIGNEE  OF  CROWN 
may  redeem,  i.  284. 

ASSIGNEE   OF   EQUITY   OF    REDEMP- 
TION, 

the  right   to  attach   subsequent   debt    to 

mortgage  not  available  against,  i.  354,  n. 
assignee  of  partial  interest  in  estate  may 

redeem  whole  mortgage,  i.  262,  n. 
whether  assignee  of  equity  of  redemption 

during  suit^  will  be  bound  by  decree,  i. 

549,  n. 

ASSIGNEE  OF  MORTGAGE, 
'       must  take  upon  himself  correctness  of  ac- 
count,   if  mortgagor  does  not  join,    i. 

154,  n. 
assignee  of  whole  term  liable  for  rent  and 

repair  though  he  never  enter,  i.  178. 
assignee  of  whole  term  in  lease  stands  ia 

same  situation  as  assignor,  L  184,  n. 
and  is  luible  to  covenants  tiefore  entry,  i. 

184,  D. 
entitled  to  whole  money  due,  though  he 

purchase  for  less,  i.  344,  345. 
affected  with  notice  of  his  assignor,  ii.  589. 
and    bound  by  mortgagee*s   confession  of 

notice  in  his  answer,,ii.  589. 


ASSIGNEE  OF  MORTOXGE-^eonthmed.^ 

assignee  for  value  from  husband,  of  wife's 
mortgage  or  equitable  tkoae  en  action^ 
not  good,  unless  he  will  make  provision  for 
wife,  ii.  76.5,  n.  766. 

particular  assignee  for  value  and  assignee 
in  bankruptcy  distinguished,  ii.  768,  n. 

may  have  account  taken  from  beginning  to 
end,  ii.  953,  n. 

after  several  transfers  assignee  not  account- 
able for  profits  before  his  own  time,  ii. 
955,  956. 

assignee  foreclosing,  his  assignor  not  a  ne- 
cessary party,  ii.  965,  n. 
See  Assignment,  Interest,  Transfer. 

ASSIGNMENT, 

tliough  fraudulent,  good  against  mortgagor, 
i.  34,  n. 

and  creditor  with  notice,  i.  34,  n. 

of  registering  assignment  of  leasehold  by 
way  of  mortgage,  ii.  621,  n. 

equitable  mortgagee  bound  to  take  assign- 
ment, ii.  1053. 

ASSIGNMENT  IN  BANKRUPTCY, 

passes  rights  of  bankrupt  in  same  plight  as 
he  possessed  them,  ii.  768,  n. 

no  eQect  on  wife's  contingent  legacy,  ii« 
765,  n. 

good  reduction  of  wife's  mortgage  into  pos- 
session, ii.,751. 

passes  wife's  chases  in  aelion^  but  not  her 
reversionary  interests,  ii.  752,  n. 

ASSIGNMENT  OF  GOODS 

to  give  a  particular  creditor  preference, 
seems  valid,  i.  32. 

to  seen  re  a  future  contingent  debt  vidid, 
though  possession  retained ;  so  in  all  cases 
where  possession  not  meant  to  follow  as- 
signment, i.  33. 

ASSIGNMENT  OF  MORTGAGE, 

no  necessity  for  mortgagor  or  his  represent- 
atives to  concur  in  assignment,  i.  152* 
154.  ii.  ^6. 

how  assignment  of  mortgage  operates  on 
mortgagor's  eontinnation  in  possession 
tUl  default,  i.  163, 164. 

of  assignment  before  forfeiture  of  condition, 
i.  273,  n. 

with  assent  of  mortgagor,  makes  all  mo- 
ney tiien  advanced  by  assignee  carry  in- 
terest, ii.  903. 

contra  if  assignment  colourable,  U.  904. 

without  mortgagor's  concurrence,  assignee 
can  claim  what  is  due  only,  ii.  904,  n. 

should  always  be  with  mortgagor's  privity, 
ii.  905. 

payments  to  mortgagee  after  assignment  of 
mortgage,  bind  assignee,  ii.  905,  n. 

mortgagee  allowed  a  week  at  least  to  peruse 
draft  assignment  of  mortgage,  ii.  941. 

mortgagee  in  possession  assigning  without 
mortgagor's  consent,  answerable  for  fu- 
ture rents,  ii.  948. 

mortgagee  may  assign  without  entering  on 
land,  ii.  1035. 

should  be  made  on  land,  when,  il.  1040. 

mortgagee  may  assign  mortgage  of  copy* 
holds  befbre  admittadce,  ii.  1071,  n. 
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ASSIGNMENT    OF    MORTGAGE  — (< 

tinued,) 

of  the  requisite  stamp  oo  an  assigwnent  of 
mortgage,  ii.  1137,  d. 
See  Account,  Tranter, 

ASSIGNMENT  OF  TERM, 

actual  atsignment  of  term  preferred  to  de- 
claration of  trust,  i.  471.  n.  475,  B. 

thongh  accompanied  witli  deeds,  i.  510,  n. 

Lord  Hardwicke's  approval  of  mere  de- 
claration in  preference  to  assignment,  i. 
476,  n. 

to  continue  term,  assignment  necessary, 
whenever  inheritance  made  subject  of 
mortgage  or  purchase,  i.  475,  n. 

'whether  term  should  be  assigned  on  every 
change  of  ownership,  i.  498,  n. 

more  regarded  than  its  quiescent  exist- 
ence, i.  505,  n. 

pendeute  lUe,  will  not  rebut  presumption 
of  its  surrender,  i.  497.  505,  n. 

necessary  to  attend  uses  of  marriage  settle- 
ment, i.  508,  n. 

necessity  of  procuring  assignment  of  prior 
lesal  term,  i.  486,  n. 

of  what  terms  assignment  may  be  required, 
i.  487,  n. 

when  assignment  of  term  may  be  dispensed 
with,  i.  509,  n. 

Mr.  Butler's  rules  as  to  dispensing  with 
assignment  of  terms,  i.  510,  n.  511,  n. 

ASSIGNMENT  OF  WIFE'S  TERM 

held  by  trustees,  by  her  husband,  valid 

against  her,  ii.  715. 
assignment  of  wife's  personal  property  in 
trustees'  hands,  by  her  husband,  will  not 
exclude  her  equity  to  a  provision,  ii.  754, 
766. 

ASSUMPSIT, 

release  of  equity  of  redemption,  good  con- 
•ideration  to  maintain,  i.  S54. 
See  Indebitahu  oBtumpnt, 

ATTAINDER,  i.  3l0.— (see  CroKm,  EpiUy  qf 
Beden^ion.) 

ATTAINTED   PERSON 

cannot  mortgage,  i.  58. 

ATTENDANT  TERM, 

origin  of,  i.  478. 

its  nature  and  use,  i.  467.  ii.  613. 

invented  to  keep  estates  in  right  channel, 
and  dominion' of  them  entire,  i.  459. 

creature  of  equity,  i.  478,  n* 

partakes  of  qualities  of  real  property, 
i.  511,  n. 

is  part  of  inheritance  belonging  to  heir, 
U  457,  48<,  483. 

never  severed  but  for  creditors,  i.  511,  n. 

cannot  be  entailed,  i.  5ll,  n. 

is  not  deviseable  by  will  unattested,  I.  483, 
483. 

follows  nses  of  inheritance,  i.  468, 511,  n. 

is  assets,  i.  321,  511,  n. 

is  subject  to  dower  and  curtesy,  i*  511,  n. 

but  not  to  customs  of  London,  i.  5tl»  n. 

trusts  of  aitendant  term  are  not  notice,  ex- 
cept when,  ii.  554.  n. 
•    fin^  of  iribcritancc  oues  not  bar  attendant 

,    terni^  i.  488,  n. 


ATTENDANT  TERM-<<»NHawd.) 

manner  in  which  it  attends,  i.  488,  n. 
equitable  ewnenhip  of  term  and  iuhecitaiiee 

meeting  in  same  person,  without  any  ia- 

tervening  interest,  term  beoooMS  attead- 

ant,  i.  458. 
wiless  contrary  intention  ba  expressed  sr 

implied,  i.  458. 
term  to  pay  debts  attends  after  debts  paid, 

i.  460. 
lease  without  consideration  will  attend,  if 

no  trusts  declared,  i.  461. 
in  what  cases  teim  will  attend  without  cif* 

press  declaration,  i.  461,  n. 
not  if  a  substantial  reversion  be  reserved 

to  assignor,  i.  461,  n. 
term  to  be  on  nses  after  mentioned,  aoae 

declared,  it  attends,  i.  460,  461,  o. 
same  law  if  term  be  created  by  wHl,  and  ns 

contradictory  intention  appeara,  i.  46t,  n. 
same  if  assigned  to  tenant  m  fee,  his  ese- 

cutofs.  Sic,  i.  46f. 
term  assigned  to  trustee  will  attend,  though 

not  so  declared,  i.  463,  464. 
fee  assigned  to  trustee,  term  attends,  withoit 

declaration,  i.  463,  n. 
lessee  purchasing  inheritance,  term  atteodi 

before  conveyance  executed,  i.  463,  a. 
general  rule,  i.  463,  n.  478,  n. 
term  atteodis  new  uses  without  declaratioa, 

i.  463,  B. 
term  to  raise  portions  attends  after  portioas 

paid,  i.  464. 
trust  of  term  exhausted,  it  attends,  L  464, a. 
term  in  remainder  will  attend,  i.  464. 
resulting  trust  is  always  attendant,  i.  464,  a. 
if  any  difference  between  express  or  impticd 

attendant  terms,  L  465,  n.  469,  n« 
trustee  of  term  becomes  trustee  for  iacaa- 

brancer  without  assigDment,  i.  474. 
assignment  from  two  trustees  of  attendsat 

term,  preferred  to  assignment  from  other 

one,  i.  436. 
mortgagee  entitled  to  benefit  of  attendaot 

term,  though  fraudulently  concealed,  i. 

189. 
administrator  not  entitled  to  term  limited  to 

intestate  her  executors,  See,  its  parpose 

having  ceased,  L  464. 
may  be  disannexed  and  assigned  to  protect 

a  mortgagee,  and  then  again  made  attend- 
ant, i.  465,  n.  470,  n. 
but  no  constructive  attendancy  against  ei- 

press  declaration,  ii.6l3. 
advantage  of  term,  i.  479,  n. 
is  a  shieul  against  bankruptcy,  i.  479,  a. 
and  protects  against  all  other  charges  and 

incumbrances,  i.  468,  469,  479,  a. 
protects  equitable  interest,  i.  469,  n.  478,  a. 
and  against  what  crown  debts,  i.  469,  «• 

479,  n.  48tf,  n. 
no  protection  to  Kuig*s  debtor,  but  diisB- 

ni'xed  and  mortgaged,  it  will  protect  nwrt- 

gagee,  i.  48«,  n. 
term  attends  for  volunteer,  i.  463,  n. 
but  no  protection  against  crown  debts  ia  ins 

favour,  i.  481,  n. 
mortgagee  without  notice  taking  dcfectiTa 

conveyance  and  assignment  of  terai;  pro- 
tected, i.  468. 
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ATTENDANT  TERM— (€oii<tinwil.) 

second  mortgagee  without  notice,,  obtaining 

legal  estate  by  nicBoa  of  attendant  term, 

and  having  deeds  preferred  in  ejechnent, 

i.  471.  . 
protects  against  dower,  when,  i.  483,  n. 
when  attendant  term  may  be  presamed  to 

be  sarrendered,  i.  491. 
iUuBtratlon  of  different  bearings  of  rule  In 

law  and  equity,  i.  608,  n. 
Unnecessary  to  ascertain  precise  moment  of 

surrender,  i.  508,  n. 
when  fair  to  say  term  is  barred  by  adverse 

possession,  I.  508,  n. 
six  general  rules  for  determining  when  term 

may  be    presumed    to  be  surrendered, 

i.  509,  n. 
necessity  of  procuring  assignment  of  prior 

legal  term,  i.  486,  n. 
seldom    supersedes  necessity  of  searching 

for  judgmeuts,  i.  511,  n. 
should  not  be  relied  on  unless  proof  of  its 

existence  can  be  easily  obtained,  i,  51S,  n. 

ATTESTATION, 

will  devising  equity  of  redemption,  should 
be  attested  by  three  witnesses,  i.  266,  n. 
433,  n. 

will  devising  mort^page,  needs  no  attesta- 
tion, being  out  ot  stat.  of  Frauds,  i.  427. 

devise  of  mortgaj^e  in  law  and  at  equity 
distinguished,  i.  4?9,  n. 

will  of  copyholds  requires  no  attestation, 
i.  430,  n. 

will    of  mortgagee    who    has    purchased 
equity  of  redemption,  void  if  not  at- 
tested by  three  witnesses,  i.  431^  n.  - 
See  f  Ki^Jiess. 

ATTORNEY, 

hia  ^duty  in  preparing  warrant  of  attorney, 

i.  5,  n. 
not  a  necessary  party  to  bill  of  discovery, 

i.  379,  n. 
notice    to    attorney  is   notice-  to   party, 

ii.58l,  n. 
«Bn>loyed  on  both  sides,  both  jparties  af- 
fected with  notice  to  him,  ii«  583,  n. 

584,  n. 
not  material  on  whose  advice  employed, 

ii.  583. 
but  notice  must  be  in  same  transaction,  ii. 

586. 
notice  to  attorney  eighteen  months  before, 

no  effect,  ii.  586, 587. 
notice  to  him  binding,  though  not  employed 

throughout,  ii.  587. 
contra  it  he  never  enter  on  business,  ii.  588. 
attorney  concealing  incumbrance  liable  to 

make  satisfaction,  ii.  589. 
cannot  refuse  to  give  evidence  of  execution 

of  deed,  ii.588( 
attachment   against,   for    such  refusal,  ii. 

588,  n. 
may  demur  to  be  examined  as  witocss,  ii. 

588,  n. 
but  if  he   consents  his  evidence  msy  be 

taken,  ii.  588,  n. 

Erivilcge  of,  ii.  588,  n.  589. 
is  restriction  on,  ii.  589,  n. 


ATTORNEY--<coN<te«i.) 

ordered* to  deliver  up  deed,  when,  ii.  63t,  n. 

payment  to  [attorney  or]  scrivener  having 
bond,  good,  ii.  932. 

lie  can  receive  interest  only  if  he  have  deed 
and  not  bond,  ii.  933.  ^ 

not  within  bankrupt  laws,  ii.  93.%  n. 

deeds  delivered  to  an  attorney  to  prepim 
mortgage  not   an  equitable  deposit,   iL^ 
1054,  1055. 

holds  deeds  as  well  for  mortgagor  as  mort* 
gagee,  ii.  1065. 

not  allowed  to  charge  commission  for  re- 
ceiving produce  of  West  India  plantationsp 

ii.  1065. 
See  Notice,  Power  of  citomiiff  Scru 
vener,  9VUneo8, 

ATTORNEY  Ako  CLIENT, 

possession  of  papers  by  attorney  is  posses* 

sion  of  client,  i.  379,  n. 
attorney  at  no  time  permitted  to  divulg« 

secrete  of  client,  ii.  588,  n. 
attorney  may  take  mortgage  from  client, 

though  for  costs,  but  Jie  will  bevnarrowlj 

watehed,    and    must  produce  vouchers, 

i.  124,  n.  ii.  1064. 
he  will  be  put  to   proof  of  payment  of 
'  money  lent  or  expended  on  behalf  of  bis 

client,  ii.  1065. 
if  client's  gift  to  attorney  allowable,  ii.  1065. 
attorney  negligently  lending  clienfa  money 

on  defective  security,  responsible,  ii.  1065. 

ATTORNEY-GENERAL, 

proceeding  against  Crown,  commenced  by 
filing  bill  against  him,  i.  309,  n.  310$  d« 

ATTORNEY'S  LIEN, 

executor  of  attomev  entitled  to  same  privl* 
lege  as  attorney  himself,  i.  379,  n.  ii.  1064. 
See  SoUcUor*$  Uau 

ATTORNMENT, 

of  tenanta  not  necessary  on  mortgage, 
mortgagee  being  entitled  to  rents  on  no- 
tice, 1.  172, 177. 

of  attornment  generally,  i.  173,  n. 

it  usually  accompanies  receivor'i  appoint* 
ment,  i.  294.  302,  n. 

AUCTION  DUTY, 

by  whom  payable  when  assignees  of  bank* 
nipt  sell  whole  estate  or  equity  of  redemp* 
tion,  ii.  1082.  i 

AUTHORITY, 

special,  cannot  be  transferred,  i.  242* 
delegation  of,  L  244. 

court  cannot  transfer  mere  naked  authority^ 
i.  249,  n- 

B. 

BAIL 

may  be  put  in  on  an  action  of  debt  brought 
by  mortgagor  against  mortgagee  for  mort^ 
gage  money,  ii.  1100. 

BAILEE 

responsible  for  thing  hailed,  ii.  1061. 

BALANCE 

of  receiver's  account  to  be  paid  in  yearly, 
i.  303,  u. 
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BALANCE— (cofiltibud.) 

directed    to'  bear   interesrt   if    mortgagee 
holds  over  after  he  is  paid  by  rents,  i*  519, 
D.  ii.  ItOO. 
if  excessive,   applied    to    sink   priocipal, 
ii.  957,  959,  n. 
See  Re$t9, 
BANK, 

of  payment  o£  money  into,  i.  ft8,  n« 

BANK  ANNUITIES, 

bequest  of,  not  speeific,  ii.  813,  n. 

BANK  NOTES, 

^        are  quasi  cash,  i.  431,  n. 

if  accepted  without  objection  as  snch, 
ii.  938. 

are  not  a  legal  tender,  but  if  not  objected 
to  at  time,  good,  ii.  936,  Sc  n.  937. 

tender  of  bank  notes  should  be  accom- 
panied with  offer  to  turn  them  into  money, 
,     ii.  938. 

$ed  qruere  this,  ii.  938,  n. 

what  a  good  delivery  of  bank  notes  in 
moriia  causa,  11. 1027,  n. 

BANKER, 

pledging  indorsed  bills  of  exchange,  i.  S9,  n. 

statute  31  Jac.  l.  docs  not  extend  to  pos- 
session by  bankers,  i.  44,  n. 

bankers  commission,  though  accompanied 
with  mortgage,  not  usurious,  ii.  896,  n. 

BANKRUPT, 

Reputed  wmerskip  under  statute  31  Joe.  t. 
c.  19.  t.  10^11. 

relates  to  goods  only,  i.  30,  n. 

and  not  to  possession  by  agent  or  factor, 
i.  39,  n. 

available  by  assignees  only,  i.  31,  n. 

mortgagor  must  be  trader  to  come  witliin, 
i.  30,  n. 

possession,  not  with  consent  of  true  owner, 
no  fraud,  i.  33,  n. 

possession  must  come  up  to  time  of  bank- 
ruptcy, i.  35,  n. 

not  repealed  by  ship  registry  acts,  i.  35,  n. 

assignee  preferred  to  mortgagee  of  ship, 
latter  not  having  taken  possession,  i.  31,Ji. 

debts  within  meaning  of  this  act,  i.  40,  n. 

BO  are  chases  in  action,  i.  41,  n. 

bills  of  exchange,  i.  41,  n. 

right  of  trading,  i.  41,  n. 

good-will  of  newspaper,  i.  41,  n. 

benefit  of  news-walk,  i.  41,  n. 

but  not  mortgages,  i.  41,  ni 

nor  future  labour,  i.  41,  n. 

goods  and  chattels  includes  every  interest, 
i.  41,n. 

construction  of  statute,  i.  41.    - 

comprehends  conditional  conTcyance,  i.  41. 

reasons  for  including  mortgage  within,  1. 41, 
43. 

mortgagee  is  true  owner  for  purposes  of 
act,  i.  43. 

relates  to  equitable  as   well  as  legal  in- 
terest, i.  42,  n. 
.    policy  of  act  [15  Ves.  66J]  i.  43. 

class  of  cases  to  which  statute  applies, 
i.  43,  n.  44,  n. 

class  of  cases  to  which  statute  does  not 
extend,  i.  44,  n.  45,  n.  46,  n.  47,  n. 


BANKRUPT— (ffcmltxMed.) 

possession  by  bankrupt  after  certificate,  not 

within  statute,  i.  44,  n. 
trustee  not  within  statute,  i.  44,  n. 
possession  by  bankrupt  of  goods  on  nk 

or  return^  not  within  statute,  i.  44,  n. 
bankrupt's  possession,  which  is  not  frudi* 

lent,  not  within  statute,  sed  muBre,h  45, b. 
this   statute   distinguished    from  13  Six. 

i.  44,  n. 
bankrupt's  possession,  without  conseot  of 

real  owner,  not  within  statute,  i.  45,  n. 
order  on  wharfinger,  good  determinadsn  of 

bankrupt's  possession,  i.  45,  n. 
statute  applies  to  goods  in  possession  of 

bankrupt  in  his  own  right  only,  i.  46,  n. 
slock  belonging  to  bankrupt,  in  name  of 

accountant-general,  transferred  to  mort- 
gagee, not  within  order  and  dtspoatioo 

of  bankrupt  with  consent  of  tme  owbcTi 

ii.  1084. 
assignees   of   banknipt  entitled  to  goods 

substituted  in  place  of  goods  disposed  of, 

ii.  1084. 
late  cases  on  this  statute,  ii.  1084. 

BANKRUPTCY 

of  mortgagor  of  ship,  between  tnuufer  it 
sea  and  its  arrival  in  port,  i.  35,n. 

proviso  for  re-possession  of  goods  on  bank- 
ruptcy, void,  1.  44,  n. 

judgment  creditor  cannot  redeem  alter 
bankruptcy,  i.  383,  n. 

commission  of  bankrupt  prevents  takiofi 
i.  551. 

attendant  term,  a  shield  against  batk- 
ruptcy,  i.  479,  n. 

not  to  interfere  with  rules  on  tackbg, 
i.  536,  n. 

mortgage  effected  two  months  before  coo-/ 
mission  issued,  good,  i.  553,  n.  ii.  591,  o. 

as  to  additional  settlement  on  wife,  in  caK 
of  husband's  bankruptcy,  ii.  745. 

of  husband,  how  it  affects  wife's  mortgi^ 
and  equitable  chases  in  ocftoa,  ii.731 
to  765. 

settlement,  which  secures  to  wife  ber  for- 
tune on  death  or  bankruptcy  of  hnsbasd, 
good,  ii.  1083. 

effect  of  bankruptcy  on  usurioos  mortr 
gage,  ii.  896. 

Genbbal  Ordbb. 
mortgagee  mav  pray  sale  under  gencfal 

order  in  bankruptcy,  ii.  1061. 
cases  on  general  order,  ii.  1081. 
mortgagee  selling  under  general  ordor  > 

bankruptcy,  must  pay  expenses  of  tale, 

il.  996,  n. 
equitable    mortgages  not  within   geoefai 

order  in  bankruptcy,  ii.  1060. 
of  equitable  mortgagee's  petition  foraaleB 

bankruptcy,  ii.  l060« 
if  mortffs^ee  allowed  to  prove  for  deW' 

ency  before  sale,  ii.  1081. 
mortgagee  cannot  retract  election  to  pn^ 

ii.  1082. 
when  requisite  for  mortgagee  to  apply  " 

court  to  bid  at  sale,  i.  1^4,  n.  ii>  i^- 
mortgagee  proving  debt  in  liankruplcy  w 

bound  to  give  up  joint  security,  ii.  H^83. 
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BANKRUPTCY--<co)atnic€d.) 

mortisagee  having  bond,  may  prove  and  fix 
deficiency  to  vote  for  awignees,  $ed  quare, 
iL  1083. 

crown  cannot  proye  its  debt  under  com- 
mission of  bankmpt,  ii.  1085. 

enrobnent  of  bargain  and  sale  in  bank- 
mptcy  does  not  relate  to  its  execution  as 
in  other  cases,  ii.  1085. 

BANKRUPT  MORTGAGOR, 

being  tenant  in  tail,  his  assignees  shall  have 
his  estate  discharged  of  mortgage,  i. 
190,  D. 

$ed  qutEre  nowf  i.  192, 193,  n.  534,  n. 

enquiry  whether  bargain  and  sale  of  com- 
missioners confirms  prior  incumbrances 
of  bankrupt  tenant  in  tail  ?  i.  191, 192. 

bankrupt  cannot  redeem,  but  insolvent 
debtor  may,  i.  ?6?. 

bankrupt  may  compel  his  assignees  to  re- 
deem for  his  benefit,  i.  «j?62,  n. 

part  of  bankrnptts  creditors  may  redeem 
if  rest  disagree,  i.  33?,  3. 

voluntary  and  compulsory  payments  to 
bankrupt  distinguished,  ii.  590,  n. 

of  payment  of  interest  where  mortgagor  is 
bankrupt,  ii.  945,  n. 

bankrupt  unnecessary  party  to  foreclosure, 
ii.  970. 

though  he  be  in  possession  of  deeds,  ii.  972. 

or  though  no  bargain  and  sale  has  been 
executed  from  commissioners  to  assign- 
nees,  ii.  970,  n.  971,  n. 

release  of  equity  of  redemption  by  assig- 
nees alone  binding  on  bankrupt,  ii.  972. 

mortgagee  may  petition  to  stay  bankrupt's 
certificate,  ii.  1084* 
See  Act  of  bankruptcy  ^  Assignee  of  boile- 
rupt,  GazettSy  Husband  and  Wife^  Re- 
covery, RotniUy's  act,  Tenant  in  tail. 

BARGAIN  AND  SALE, 

in  bankruptcy  has  same  efiect  as  recovery, 
i.  190,  n. 

contract  by  assignees  in  bankruptcy  before 
bargain  and  sale  bhiding,  ii.  971,  n. 

not  necessary  to  give  assignees  right  to 
redeem,  ii.  971,  n, 

enrolment  of,  relates  to  time  of  its  execu- 
tion, ii.  1085. 

except  in  bankruptcy,  ib.  . 

BARON  AND  F£ME-<see  Husband  ^  Wife.) 

BARRISTER, 

may  be  a  receiver,  i.  296,  n.     , 

BELIEF, 

not  enough  against  a  positive  averment^ 
i.  555. 
See  Witness. 

BENCHERS 

of  the  law  societies  privileged  to  determine 
'  disputes  respecting  chambers,  i.  392,  402. 

BENEFICE, 

of  clergy  not  assignable,  i.  59,  n.  ii.  1160. 

But  see  Adcowsun,  Rector. 
Infant  may  present  to,  when,  i.  207,  n. 
See  AdvowsoH, 

BEQUEST,    ' 

of  bond  passes  principal  not  interest, 
i.  4tl6,  n. 


BEQUEST— (tfORHimed.) 

of  sum  to  be  laid  out  in  exchequer  annuities, 

specific,  u.  813. 
of  personal  estate,  to  alter  administration 

of  assets,  viewed  with  jealousy,  ii.  813. 
of  residue,  specific,  when,  ii.  828. 
See  DevisSj  Residue, 

BID  AT  SALE, 

mortgagee  must  apply  for  liberty  to  bid  at 
sale,  when,  i.  124,  n.  ii.  1082. 

BILL, 

motion  to  dismiss  bill  maybe  made  after 
three  terms,  i.  372,  n. 
See  Amended  Bill. 

BILL  FOR  DISCOVERY, 

of  mortgagee  of  leaseholds  dismissed,!.  178. 

may  be  maintained  for  goods,  when,  ii.  639. 

bill  of  discovery  does  not  prevent  tacking, 
ii.  649,  650. 

bill  to  discovei*  la!nds  subject  to  a  judgment 
that  plaintiff  may  extend  them,  plea  of 
purchase  for  value  without  notice,  allow- 
ed, ii.  649- 

same  plea  to  bill  by  assignees  to  discover 
goods  assigned  by  commtsaioner  of  bank- 
rupt, allowed,  ii.  650. 

BILL  OF  EXCHANGE, 
pledge  of,  i.  29,  n. 
a  chattel  within  21  Jac.  1.  i.  41,  n. 
acceptor  of,  taking  premium  before  it  is 

payable,  not  guilty  of  usury,  ii.  896,  n. 
use  of  bQl  of  exchange  in  accompanying 

mortgage,  ii.  908. 
not  enough  to  remove  vendors  equitable 

lien,  ii.  1062. 

BILL  O  F  FORECLOSURE, 

sale  of  rif^t  to  file  bill  of  forecloture,  a 

nullity,  1.  371,n.  / 
judgment  confessed  after  bill  of  foreqlotore, 

creditor  no  equity  to  be  party,  ii.  989,  lu 

990,  n. 
See  Foreclosure* 
BILL  OF  LADING, 

of  goods  at  sea  described,  i.  26. 

exemplified,  i.  27,  n. 

mortgageable  by  delivery  and  indoirseaienty 

i.  26. 
without  possession  of  goods,  i.  27. 
indorsement  in  blank  passes  property  when 

filled  up,  i.  30,  n. 
distinguished  from  bill  of  sale,  i.  27,  n. 
no  stoppage  in  transitu  after  mortgage  by 

indorsement,  i.  28. 
indorsement  of,  per  se  conveys  legal  and 

equitable  title  to  goods,  i.  28,  n. 
except    consignee    be    agent    or    factor, 

i.  29,  n. 
mortgage   of   bill  of  lading  by  agent  or 

factor  invalid,  i.  28,  n. 
though  mortgagee  have  no  notice  of  agency^ 

i.  28,  n. 
equitable  li6non,  without  indorsement,  1.299 

&n. 
provided  mortgagee  have  no  notice,  1.  30* 
this  notice  explained,  i.  30,  n. 
priority  by  possession  of,  i.  30. 
agreement    to   H&^ign,  equal   in  equity   to 

actual  delivorv,  i.  4<i,  n. 
po>sessioii  of,  after  agreement  to  assign  or 

deliver,  uuluiiluu  stdt.  *^l  Jac.  1«  i.  46)  u. 
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BILL  OF  LADINO*-(M<tMMf.) 

delivered  to  nortgigee  takes  order  and  dis- 
position out  of  mortgagor,  i.  46,  n. 

pledge  of  btU  of  lading  is  a  pledge  of  freight 
ii.  1091. 

when  clothed  with  trasts,  ti.  1091. 

leA  with  mortgagor,  his  indorsee  preferred, 
ii.  1091. 

BILL  OF  REVIVOR, 

heir,  executor,  assignees,  husband,  &c« 
may  be  made  parties  by,  i.  548,  n. 

BILL  OF  SALE, 

from  lessee  to  landlord,  and  possession  after, 

no  fraud,  i*  39. 
of  goods,  in  favour  of  creditors,  aa  act  of 

bankruptcy,  when,  ii.  659,  n. 
to  a  particular  creditor,  avoided  by  irome- 
.  diate  bankruptcy,  ii.  661,  n. 

BILL  OF  SALE  OF  SHIP 
at  sea,  i.  85,  n. 

what  should  be  recited  in,  i.  t5»  n. 
absolute,  not  controlled  by  parcj  agreement 

for  redemption,  i.  26,  n. 
distiogiiished  from  bill  of  lading,  i.  87,  n. 
of  g^Kls  without  possession,   fraudulent, 

i.  S21,  f6,  n. 
conirOf  if  sale  conditional,  i.  37,  n. 
void  where  vendor  allowed  to  sell  property, 

i.  34,n. 
delivery  of,  equivalent  to  delivery  of  ship, 

i.  35. 
See  Ship, 

BILL  QUIA  fiMET, 

may  be  filed  by  him  in  reversion  against 
tenant  for  life  of  the  equity  of  redemp- 
tion, i.  313. 

BILL  TO  PERPETUATE  TESTIMONY, 
aifects  purchaser  with  notice,  i.  545. 
such  a  bill  not  entertained  against  a  pur- 
chaser for  value  without  notice,  ti.  648. 

BILL  TO  REDEEM, 

purchaser  after  bill  filed,  purchases  at  his 

peril,!.  «15. 
defendant  in  bill  for  redemption  may  plead 

statute  of  limitations,  i.  36«. 
time  not  enlarged  on  bill  to  redeem  as  on 

bill  to  fQreclose,  i.  403,  n.  ii.  999,  n. 
to  dismiss  bill  to  redeem  a  motion  of  course, 
ii.  968,n.  n- 

See  Party,  tLdemiriioH. 
BUND 

person  may  mortgage,  if  he  can  coaipre« 
hend  transaction,  i.  58,  n. 

BONA  TESTATORIS 

not  liable  to  ft.  fa,  against  executor,  ii. 
569,  n. 
See  Executor, 
BOND 

to  perform  covenants,  i.  13, 14. 

mortgage  bond  preferred  to,  i.  15. 

action  on  bond  after  foreclosure,  re-oi>ens 

redemption,  i.  15,  m 
construction  of  mortgage  bond,  i.  15,  n. 
advantage  of,  i.  15,  n.  16,  n. 
parol  evidence  to  explain  it,  ir  admissible, 

i.  15,  n. 
compared  wUh  covenant  to  pay  money, 

i.  16,  n. 


BOND— (cottltaaeri.) 

may  be  dispensed  with,  when,  i.  16,  ■• 
said  to  be  of  no  use  if  estate  ample,  iL 

1091. 
assignable  in  equity  not  at  law,  i.  9S. 
possession    of   bond   alter*  assignmeiit,  a 

fraud,  i.  S3, 
delivered,  with  power  to  sne,  tantamoiint 

in   equity   to   actual  delivery  of  goods 

in  possession,  i.  35. 
of  testator  mortgaged  liy  executor,  i.  lOS,  n» 
delivered  by  obligee  to  obligor,  dischaigcs 

debt  if  so  intended,  i.  145. 
not  binding  on  copyholds,  i.  263,  n. 
how  bond  t^ii'ectea  by  marriage,  i.  f 63*  n. 
no  lien  on  equity  of  redemption  in  Ufe-tima 

of  mortgagor,  i.  330,  n. 
no  lien  on  land,  i.  348,  n.  359. 
except  in  hands  of  heir,  ii.  598. 
and  real  estate  being  the  original  debtor, 

must  bear  the  burthen,  though  bond  snb* 

seqnently  given  for  debt,  ii.  878* 
for  arrears  of  interest  accompanied  with 

formal  receipt,  no  discbarge  of  land,  iL 

944,  n. 
not  sufficient  to  remove  vendor's  eqaitaUt 

lien,  ii.  1068. 
of  tacking  bond  to  mortgage,  i.  347  to  359. 

ii.  1018. 
tackable  to  mortgage    only   against  heir, 

not  afcainst  mortgagor,  |.  348. 
said  that  mortgagor  redeeming  mast  pay 

bond  debt,  bnt  otherwise  if  mortgagee 

foreclose,  ii.  10 17. 
this  doctrine  questioned,  ii.  1019,  n. 
not  tackable  to  mortgage  against  mortgagor 

or  creditors,  ii.  1018,  n. 
mortgagee    foreclosing,    mortgagor's  heir 

may  tack  bond  to  mortgage,  ii.  1019,  n. 
not  tackable  to  mortgage  against  ssstgace 

of  executor,  i.  35f ,  n. 
nor  against  bonA  ftde  purchaser  of  equity  off 

redemption,  i.  359. 
nor   against    subsequent   mortgage,  jsdg- 

ment,  or  statute,  i.  359. 
liot  tackable  to  mortgage  against  pufchaser 

or    subsequent   uicumbrancer,   whether 

they  have  notice  or  not,  gemb*  i.  359,0. 
tackable  to  mortga^  apainst  deviser  of 

equity  of  redemption,  i.  353* 
but  devisee  in  trust  for  pavment  of  debti, 

not  liable  to  pay  bond  debt  due  ta  ottit- 

gagee  In  full,  if  Ainds  insufilcient,  I.  S5^ 
prior  mortgagee  cannot  tack  bond  debt  ts 

his  mortgage,  when,  i.  519,  n.  (e.) 
synopsis  of  cases  on  tacking  bond  to  nort- 

gage,  i.348,  n. 
result  of  this  synopsis,  i.  350,  n. 
no  difference  in  tacking,  whether  bond  be 

before  or  after  mortgage,  i.  354. 
tacked  to  mortgage  must  be  paid  in  Ml» 

though  it  exceed  penalty,  i.  15,  n.  355, o. 

358,  n. 
as  to  carrying  interest  beyond  penally  at 

bond,  i.  355,  n. 
reference  to  cases  at  law,  where  intereit 

was  allowed  beyond  penalty,  i.  366,  d. 
these  cases  now  over-ruled,  i.  366,  n. 
bi   nature  of  further  charge,  tackable  to 

mortgage  on  redemption,  i.  356,  3o7» 
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B0NI>--(c4mitiitr<d.) 

creditor  neglectiag  ta  tack  bond  to  mort- 
pffc,  cannot  recover  more  than  penalty, 
1.  357,  n. 

restrained  within  penalty,  where  snit  is  by 
obligee,  bat  extended  beyond  it  (when 
■ecesaary),  if  application  be  by  obligor, 
ii.  1020. 

9id  f«.  tills  distinction,  H.  1090,  n.  (oo). 

presumed  to  be  satisfied  by  twenty  years 
abandonment,  i.39l,  n.  ii«  1155. 

what  will  repel  this  presumption,  i.  39«,  n. 

mortgage  being  a  collateral  security,  never 
discharged  while  intereilt  paid  on  bond, 
i.  394,  n. 

equity  attaching  on  bond  attaches  also  on 
tlie  interest,  ii.  llOO. 

cancelled,  interest  must  be  refunded,  ii. 
1100. 

bequest  of  bond  passes  principal  not  in- 
terest, 1.  426. 

pledge  by  executor  of  bond  specifically  be- 
queathed, for  his  own  debt,  equity  will 
order  pawnee  to  deliver  up  bond  to  spe- 
cific legatee,  ii.  570,  n. 

bequest  of  money  on  bond  held  in  tmst 
for  testator,  specific,  ii.  812. 

distinction  between  bequest  of  bond  and 
money  due  on  bond  exploded,  ii.  812,  n. 

in  trover  for  bond,  date  need  not  be  shewn, 
ii.  632. 

heir  sliould  be  named  in  bond  to  bud  him, 
ii.  866y  n. 

invalidated  by  taking  usurious  interest,  ii. 
893,  n. 

as  collateral  secnrity  to  mortgage  of  Irish 
or  Colonial  property  at  6  per  cent  good, 
ii.  898,  n. 

though  given  by  third  person,  ii.  898. 

in  £ng£ind  at  6  per  cmt.^  for  purchase- 
money  unpaid  ot  estate  in  West  Indies, 
void,  11.  899. 

sed  f  a.  now,  ii.  899,  n. 

payment  to  scrivener  having  bond  good, 
li.  932. 

after  foreclosure,  mortgagee  may  sue  on 
bond,  whether  he  has  sold  estate  or  not, 
semb,  ii.  1003,  n.  4,  n.  5,  n. 

may  b^  the  subject  of  a  donatio  mortU 
coasd,  It,  1029. 

what  a  ^ood  delivery  of  bond  in  mortis 
causA,  ii.  1027,  n. 

gift  of  mortgage  and  bond  distinguished, 
ii.  1029. 

from  roortgaji^ee  to  mortgagor,  and  mortga- 
gee made  executor,  is  assets,  ii.  1044. 

deposit  of  bond  creates  no  lien,  ii.  1060. 
See  Chose  in  action^  Extinguishment  of 
ddft^  Judgment, 

BOND  CREDITOR 

cannot,  as  snch,  redeem ,  i.  242. 

he  must  first  obtain  judgment,  i.  268,  n. 
ii.  669. 

and  as  to  leaseholds  he  must  sue  out  exe- 
cution, i.  271,  2. 

bond  and  snnple  contract  creditors  paid  in 
average,  when,  i.  329. 

interest  cannot  be  turned  into  principal 
against  bond  creditors,  it.  912. 

without  their  consent,  iL  910. 


BOND  CREDITOR-<Mti<tmcMf.) 

master's  report  computing  interest  on  bond 
does  not  convert  it  into  principal,  ii.  911. 

BOOR  DEBTS 

mortgageable,  i.  24,  n.    See  Chose  in  ostion, 

BOOK  OP  ACCOUNTS, 

evidence   to    shew   what    is   reaHy   due, 
ii.  960,  n. 

BOROUGH, 

mortgagor  may  vote  at  borough  elections, 
when,  i.  ito,  n. 

BOROUGH  ENGLISH, 

youngest  sou  in,  may  redeem,  i.  265,  n. 

BRAMPTON  V.  BARKER, 

considered  over-ruled,  ii.  581,  n.  646. 

BREACH  OF  TRUST— (see  Trust.) 

BREWHOUSE, 

possession  of  utensils  in  brewhouse  by  mort- 
gagor after  mortgage,  no  fraud,   i.  39. 
40,  if. 
mortgage  of,  with  the  appurteaaaoes,  will 
not  pass  utensils,  ii.  1040. 
See  K^y. 

BRISTOL  BARGAIN, 
relieved  against,  i.  375,  n. 

BUILDING  LEASE, 

mortgagee  decreed  not  to  quit  it,  though 
content  to  lose  his  money,  ii.  194. 

c. 

CALENDAR, 

not  lunar  months,  mode  of  computation  on 
decree  to  foreclose  at  a  certain  period, 
ii.  972. 

CANAL  SHARES 

are  real  property,  and  mortgageable  accord* 

ing  to  forms  prescribed  by  act,  L  24,  a. 
bequest  of  money  due  on  canal  shates  to 

charily,  void,  i.  143,  n. 

CANCELLATION, 

intent  to  cancel  debt,  not  ptovaable  by  pa- 
rol, i.  146. 

of  deed,  valeases  debt,  but  does  not  revest 
estate,  1.  202. 

by  whom  cancelled  triable  by  jury,  i.  203. 

but  after  a  decree  in  equity,  it  casnot  be 
tried  if  will  be  cancelled,  i.  543* 

CASH  PAYMENTS, 

whether  eqnity  will  relieve  against  stotutes 
concerning  tender  during  suspension  of 
cash  payments,  ii.  936,  n. 

CAUTION 

to  mort|^gee  to  toke  under-lease  instead 
of  assignment,  i.  185,  n. 

caution  when  a  person  is  about  to  lend  mo- 
ne^,  and  suspects  another  of  having  a 
pnor  charge,  i.  446,  n. 

caution  as  to  expresaing  intention  in  wills 
and  transfers,  out  or  what  fund  mort- 
gage is  to  be  paid,  ii.  887,  n. 

CERTIFICATE 

of  registry  of  ship  should  be  recited  in  bill 

of  sale,  i.  25,  n. 
of  discharge  of  mortgage  useful  to  be  re« 

gistered,  ii.  620. 
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CESSER— (aee  ProvUo  of  Ce$$er\  i.  491,  n. 

CESSET  EXECUTiOy  i.  483,  n. 

reversion  recoverable  with,  i.  fdfT,  n.  994. 
judgment,  when  recoverable  with,  ti.  688. 

CESTUI  QUE  TRUST 

should  be  party  when  purchaser  bonnd  to 

see  his  money  applied,  i.  241. 
necessary  party  to  bill  to  redeem,  u  402,  n. 
cestuU  qu^  tmaty  not  being  parties,  may  (by 

indulgence  of  court)  be  made .  so  on  short 

petition,  i.  402,  n. 
possession  of  ceUui  que  trust  is  construc- 
tively that  of  his  trustee,  i.  487,  n. 
of  adverse  possession  in  cestui  que  trusty 

i.  499,  n.  500,  n.  ii.  1154. 
long  possession  by  cestui  que  trust  no  evi- 
dence of  surrender  of  estate  of  trustee,. 

i.  604,  n. 
non-claim  on  fine  by  purchaser  with  notice 

of  trust,  will  not  bar  cestui  que  trust; 

otherwise  if  no  notice,  i.  535,  536. 
non-claim  on  fine  by  trustee  will  not  bar 

cestui  que  trust,  i.  536. 
agreement  by  trustee  to  turn  interest  into 

principal,    binding  on   cestui  que  trust, 

ii.  909,  n. 
ceitui  que  trust  answerable  for  pledge  if  his 

trustee  produce  it  not  on  application  to 

redeem,  ii.  1045. 

CHAMBERS, 

mortgaged,  the  court  will  not  enter  into 
any  question  respecting  them,  until  satis- 
fied that  benchers  have  given  the  parties 
leave  to  try  it,  i.  392.  402. 

CHAMPERTY,  1.  23,  n.— (see  Maintenance,) 

CHANGE  OF  TRUSTEES, 

construction  of  powers  for  change  and  in- 
demnity of  trtistees,  i.  250,  n. 

CHARACTER 

of  third  person  falsely  stated,  exposes  per- 
son giving  it  to  an  action,  i.  443. 445. 

CHARGE 

of  debts  generally,  same  as  devise  for  their 

payment,  i.  220. 
what  words   amount  to  charge  of  debts, 

i.  2««,n.  (/), 
of  debts  exonerates  purchaser  before  suit 

by  creditors  for  payment,  but  it  does  not 

after,  i.  223. 
of  debts  will  afiect  equity  of  redemption, 

i.  326,  n. 
of  debts  in  equity  on  particular  lands,  no 

exone^-ation  of  personal  fund,  ii.  788. 
of  debts  on  real  e^state  no  exemption  of  per- 
sonal fund,  ii.  844. 
mere  charge  of  debts  no  exoneration  of  de- 
scended estate ;  sed  contra  if  particular 

,fnnd  created,  ii.  857,  n. 
power  to  charge  an  estate  with  a  sum  of 

money,  not  assets,'  i.  329,  n.  ii.  1031,  n. 
when  power  to  charge  authorises  pow^r  to 

mortgaee,  ii.  1032,  n. 
priority  of  estate  conferred    by  power  to 

chkrge,  ii.  1033,  n. 
as  to  merger  of  charges  when  paid  off  by 

tenant  in  tail  or  tenant  for  life,  i.  316,  n. 
general  rnles    as    to  merger   of  charees, 

ii.  1088.  *  *    ' 


CHARGE— (coNftmifd.) 

latest  general  rule,  ii.  1088. 

as  to  acceleration  of  charges,  ti.  1089. 

CHARITY, 

mortgage  given  to,  when  within  mortniis 

act,  1. 141. 
legacy  given  to  charity  postponed  to  pay- 
ment of  debts,  ii.  726. 
See  Martmatn  act. 

CHATTEL, 

is  mortgageable,  i.  18,  n. 

mortgage,  though  in  fee,  is  a  chattel,  i.  108. 

chattel  held  by  possession,  real  estate  bj 

title,  1.  49,  n. 
sale  of  chattels  good  against  crown,  i.  481|ii. 
what  a  sufficient  leaving  of  possessioo  of 

chattels  in  mortgagor  to  make  it  fnadi- 

lent  within  13  Eliz.  c.  5,  or  2lJacl. 

c.  19.  s.  11,  and  what  not,  i.  21.  23. 
See  Goods,  Possession,   Reputed  swtff' 
ship, 

CHELSEA  PENSION, 

mortgage  of,  void,  ii.  1048,  n« 

CHILDREN 

favoured  inequity;  therefore  declaring  in 

estate  to  be  chargeable  with  money  ftr 

their  benefit,  if  unprovided  for,  importi 

power  of  mortgage  or  sale,  i.  66.  ii.  809. 
portioned,  may  insist  on  sale,  when,  i.6t,B. 
every  one  but  heir  considered  as  younser 

children,  i.  84,  n. 
trust  of  equity  of  redemption  in  favoar  of 

children,  though  not  in  writing,  biadiog^ 

1,145. 
voluntary  settlement  for  children  biixiqg 

on  future  creditors,  ii.  657,  u. 
cliUdrens'  equitv  to  a  provision  in  esse  of 

bankruptcy  of  father,  ii.  770,  n. 
presumption  that  testator  could  not  intend 

to  prefer  wife  to  disinherison  of  children, 

ii.  808,  n. 
See  Portions,  Power,  Trustees, 

CHOSE  IN  ACTION 

defined,  i.  23,  n. 

different  kinds  enumerated,  i.  f  4,  n. 

mortgafreable,  i.  23,  n. 

bond  debt  assignable  in  equity,  not>atltv, 
i.  23. 

possession    of  bond    after  assigmneDt,  n 
fraud,  i.  23. 

assignable  in  equity,  i.  24,  n. 

no  particular  form  requisite  for  asslgmncnt 
of,  Ii.  772. 

mere  note  in  writing  suflScient,  ii.  1060. 

must  be  sued  for  at  law  in  assignor's  name, 
i.  24,  n. 

assignee  may  sue  in  equity  in  his  own  name, 
i.  24,  n. 

not  transferrable  by  gift  at  law,  ii.  1029. 

nor  in  canity,  semb,  ii.  1029. 

power  ot  attorney  requisite  in  mortgage  «f, 
i.  24,  n. 

notice  of  mortgage  should  be  given  to  per- 
son liable  to  pay  money,  i.  24,  b. 

notice,  is  to  assignment  of  chose  ts  ectist 
what  possession  is  to  moveables,  i.4l2. 

mortgagee   giving   notice  to  trustee  pre- 
ferred, i.  451,  n. 
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CHOSE  IS  ACTION'-iamiUttttd.) 

ckm  M  lutwn  wiU  pus  by  term  <<  chattel; 
L4t. 

and  is  within  21  Jac.  1.  i.  41,  n.  4f* 

rale  pd  pnoTf  &c.  applies  to  cAoutt  m  tc- 
tioHf  i.  451. 

ekosa  in  action  belooglnc^  to  wife,  vest  in 
husband,  if  settlement  before  marriage 
express  or  import  agreement  that  he  shall 
have  them,  iU  742  to  744,  n« 

husband  entitled  to  wife's  mortgage  if  he 
reduce  it  into  possession,  ii.  746. 

of  reducing  cko^et  in  ocltm  into  possession, 
ii.746,n.  749. 

husband  entitled  to  his  wife's  cho$esin  acHon 
without  letters  of  administration,  ii.  749. 

money  due  to  wife,. if  an  equitable  eko§e  in 
action?   ii.  750,n. 

eko$eM  in  action  belonging  to  wife  pass  by  as- 
signment in  husband's  bankruptcy  or  in- 
solvency, but  not  her  reTersiouary  in- 
teresu,  ii.  752,  n.  757,  n. 

wife's  chose  in  action  not  reduced  into  pos- 
session by  husband's  ejectment,  U.  751,  n. 

contra  of  foreclosure  nisi,  ii.  751,  n. 

assignment  in  bankruptcy  good  reduction 
of  wife's  mortgage  into  possession,  ii.751. 

CHURCH  YARD 

not  extendible,  ii.  600,  n. 

CLAIM, 

forbearance  to  make  demand,  presumption 
that  claim  is  satisfied,  or  that  claimant 
intends  to  relinquish  it,  i.  363,  n. 

CLANDESTINE  MORTGAGES, 
act  to  prevent,  i.  405. 
does  not  extend  to  bar  widow  of  mortgagor 

of  dower,  i.  406. 
^glish  and  Roman  law  compared  as  to  this 

act,  1.406. 
this  statute  does  not  cover  fraud,  i.  407. 
voluntary  mortgage  an  exception  to  the  act, 

1.407. 

CLERGY 

may  mortgage  their  benefices,  ii.  1161,  n. 
See  Advowmmf  Rector* 

CLERICAL.  ERROR 

will  not  vitiate  bill  of  sale  of  ship,  i.  25,  n. 
nor  will  it  vitiate  enrolment,  ii.  621,  n. 

CLERK, 

what  notice  he  has  by  engrossing  deed, 

i.  439,  n. 
mortgagee  to  have  salary  as  clerk,  usury, 

ii.  895,  n. 

CLIENT— <see  Attorney  and  Client,  Solicitor.) 

COLLATERAL  SECURITY, 

may  be  barred  by  length  of  time,  and  mort- 
gage remain  unaffected,  i.  393,  n. 
mortgagee  may  sue  on  collateral  security 

after  foreclosure,  ii.  1001.  1005,  n. 
but  he  tliereby  revives  redemption,  ii.  1002. 
collateral  security  available,  when,  ii.l057,n. 
See   Bill  of  exchangee,  Bond^  Copyholds, 
Negotiable  security.  Note  qf  hand. 

COLLATERALS, 

in    marriage    settlement   are  Tolonteers, 
[3  Madd.  283.]  i.l66,  n.  212,n.  ii.  657,n. 
so  are  they  in  composition  deed,  ii«  661,n. 


COLLECTOR, 

dishonest  to  uphold  a  failing  collector,  by 
lending  him  money  on  mortgage,  ii.  1058. 
See  CrovR  debts,  King» 

COLLETT  V.  DE  GOLLS, 

arguments  in  favour  of,  ii.  592,  n« 

COLLUSION,  i.  445. 

See  Fraud,  Misrepresentation, 

COLLUSIVE  SUIT, 

no  notice  by,  L'543,  n.     See  Us  pendens. 

COLONIAL  ESTATES, 

as  to  appointment  of  receiver  of,  i.  305,  n. 
of  mortgages  of  colonial  property,  ii.  1072. 
of  interest  on  mortgages  or  colonial  pro- 
perty, ii.  894. 
six  fwrceai.  interest  allowed  on  Irish  and 

West  India  mortgages  made  in  England^ 

ii.  897. 
'  commission  not  allowed  to  mortgagee'act- 

ing  as  assignee  of  produce  of  West  India 

estates  mortgaged,  ii.  1072. 
covenant  in  mortgage  deed  that  mortgagee 

shall    be   assignee,    void   as    usurious, 

ii.  1072. 
mortgage  of  colonial  property  ineligible  se« 

cnrity,  ii.  1073. 

COMBINATIONS 

between  tenant  and  mortgagee,  dtsoonrag- 
ed,  U.  952.  ' 

COMMISSION  OF  BANKRUPT, 

and  decree  to  settle  priorities,  distinguished, 

i.  539,  n. 
no  judgment  for  creditor,  i.  539,  n. 
prevents  tacking  being  in  itself  notice,  i.  551* 
sed  qu»  for  now  neither  act  of  bankruptcy, 
nor   commission,  in    themselves   notice, 
i.  552,  n.  ii.  593,  n.  . 
but   if  commission    issued,  act   of  bank- 
ruptcy notice  under  Sir  8.  Romilly's  act, 
i.  552,  n. 
mortgagee  must  pay  commissioners  fees, 
ii.  996,  n. 
See    Bankrupt,   Bankruptcy,  Taektugf 
Usury, 

COMMISSION  FOR  TROUBLE, 

none  allowed  to  mortgagee  for  receiving 

rents,  i.  297. 
mortgage  to  secure  reasonable  commission, 

allowed,  ii.  896,  n. 
not  allowed  to  mortgagee  acting  as  con- 
signee of  produce  of  West  India  estates 
mortgaged,  it.  1072. 
bee  Banker*s  commission,  Usury,  West 
India  Mortgage, 

COMMITTEE 

of  idiot    or    lunatic    cannot    mortgage, 

i.  285,  n. 
may  redeem,  i.  285,  n. 
but  he  should  first  procure  order  for  that 

purpose,  i-  285,  n. 
so  he  may  redeem  one  estate  out  of  produce 

of  another,  i.  285,  n. 
and  may  raise  money  on  mortgage  nnder 

direction  of  great  seal,  ii.  1092. 
but  not  allowed  to  lay  out  money  on  private 

security,  ii.  1092. 

COMMON— (see  Tenant  in.) 
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COMMON  LAW, 

every  penoo  presvined  atqmUiited  with  it, 

COMPOSITION  DEED, 

a  revocation,  when,  i.  114,  n. 

good,  if  all  creditors  execute,  ii«  658,  n. 
ttt  may  be  avoided  by  creditor  not  coming 
in,    by  siting   commission   within    two 
months,  ii.  658,  n. 

creditor  not  obliged  to  accede  to,  it.  d58,  n. 

creditor  may  sue  his  legal  remedy  notwith- 
standing, ii.  658,  D. 

bill  may  l)e  filed  to  make  creditors  come  in, 
or  renounce,  ii.-  658,  •• 

composition  deed  assisted  in  equity,  ii.  659,n. 

an  act  of  bankraptcy,  except  subject  of  it 
be  copyhold* estate,  ii.  659,  n.  660,0. 

composition  deed,  to  which  no  creditor  is 
party,  void,  ii.  661,  n. 
,  Mortgage  after,  with  notice,  void  as  against 
creditors,  but  good  as  against  assignee  in 
bankruptcy  four  months  after,  ii.  661,  n. 

■M>rtgagee   comfaig   in  UKler  composition 
deed  cannot  retract  his  election,  and  sue 
out  commission  of  bankrupt,  ii.  108S. 
See  Cmt9€ymie9f  Dekt$» 

COMPOUND  INTEREST, 

not  unlawful  in  England,  but  disallowed  in 

regard  to  mortgages,  IL  909,  n. 
allowed  between  merchants,  ii.i918,  n. 
object  of  annual  rests  is  to  give  compound 

interest,  ii.  957.    See  Interest. 

tONCEALMfeNT, 

'  if  mortgagee  denies  interest  in  arrear,  when 
in  fact  there  is  nearly  as  much  as  prin* 
cipal,  he  must  lose  it  for  the  fraud, 
i.  358. 

equity  of  redemption  forfeited  by  conceal- 
ing prior  mortgages,  i.  406. 

first  mortgagee  concealing  his  incumbrance 
postponed,  i.457.  44l,n. 

first  mortgagee  standing  by,  and  not 
disclosing  his  ipcumbrance,  postponed, 
L  437,  n. 

mortgagee  present  at  treaty  for  mortgagor's 
son's  marriage,  but  saying  nothing  of  his 
incumbrance,  postponed  to  son,  wife, 
and  issue,  i.  438. 

■mortgagor  concealing  defeasance,  loses  his 
j  estate,  though  third  persons  have  notice 

thereof,  i.  4S8,  n. 

Issiie  in  tail  under  settlement  engonraging 
stranger  to  purchase  annuity  of  his 
younger  brother  given  by  their  father's 
will,  decreed  to  confirm  annuity,  i.  442. 

rule  of  postponement  in  tliese  cases  holds, 
notwithstanding  infancy  or  coverture, 
i.  442,  n. 

CONDITION, 

feoffment  on,  i.  4. 

conditions  creating  and  destroying  estate, 
distinguished,  i.  6. 

mortgage  condition  creates  estate,  i.  6. 

for  cesser  of  term,  and  proviso  for  recon- 
veyance, compared  and  distingnished, 
i.  8,  n. 

in  mortgage  bond,  i.  15,  n. 

conditions  and  possibilities  distingnished, 
i.  269,  n* 


CONDITION-^cMiljiMtf.) 

doctrine  of  conditions  as  applied  to  aort- 
gages,  i.  «7l,  n. 

not  devisable,  i.  f70,  n. 

of  the  interest  of  mortgagor  and  mortfiHee 
in  estate  mortgaged  before  conditiM 
broken,  i.  f68,  n. 

before  condition  broken,  mortgagor  hsi 
mere  possesscNy  tenancy,  i.  270,  a. 

he  can  neither  alien  nor  devise  estate  st 
law,  i.  270,  n. 

whether  mortgagor  has  the  legal  estate  be- 
fore condition  broken,  I.  269,  n. 

mortgagee  cannolk  devise  before  cooditioB 
broken,  i.  272,  n. 

default  in  one  payment  of  interest,  bread 
of  whole  condition,  iL  965,  n. 

payment  in  conformity  to  cooditioa  may  be 
made  to  heir  or  executor,  ii.  663. 

of  tender  in  performance  of  mortgage  eoa- 
ditions,  ii.  937,  n. 

of  conditions  for  rise  and  abatement  of  in- 
terest, ii.  900.    See  imtereat, 

CONDITIONAL  CONVEYANCE, 

in  contemplation  of  a  settlement  or  fsmily 
provision,  distingnished  from  a  mortgeft 
in  respect  of  redemption,  i.  139. 

CONDITIONAL  SALE 

distinguislied  from  mortgage,  i.  139,  o. 

CONFIRMATION, 

recovery  confirms  prior  charges,  tboogb 
suffered  for  collateral  pnrposes,  i.  idS. 

term  merged  cannot  be  confirmed,  i.  489|a 

widow  may  confirm  husband's  mortgage  rf 
her  estate,  ii.  705,  n.  722,  n.  723,  n. 

there  can  be  no  confirmation  of  void  awrt* 
gage,  ii.  722,  n.  723,  n. 

mortgagee*s  executor,  by  hia  receipt  ef  is- 
terest  from  scrivener,  confirms  tscit 
agreement  that  scrivener  is  to  recdve 
interest,  ii.  933. 

A.  being  told  of  a  specific  objectioB,  ese* 
cutes  deed  to  cure  it,  tliia  does  not  esttp 
him  from  enforcing  other  claims,  ii*  tii% 

controj  if  lie  be  told  there  are  objectkni 
generally,  it.  1152. 

CONSENT  hi  court.    See 


CONSIDERATION, 

inadequacy  of,  will  make  absolute  eaavey 

ance  a  mortgage,  i.  121,  n. 
must  be  proved,  if  there  are  signs  q(  fisvd, 

i.  213. 
lease  without    consideration   will   attead, 

i.  461. 
not  necessary  to  be  stated  in  plea  i^  ptf  * 

chase  for  value,  i.  556. 
of  notice  from  uadequacy  of  coasiden- 

tion,  ii.  578,  n. 
inadeonacy  of  consideration  not  rif^  i** 

veaugated  in  family  settlements,  it  660^ 
if  mortgage  form  part  of  price  of  tMtVi 

it    becomes    purchaser's  own  penoaii 

debt,   ii.  874.  882. 
See  Reletueef  equUy  ^f  ndemfty^ 

CONSIGNEE 

of  colonial  property  the  saaie  as  mti^^t 
1.  305,  tt.     See  BiU  ((f  UOMg^  Ctl^itl 
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CONSOLIDATION 

of  principal,  interest,  and  costs,  by  Mas- 
ter's report,  makes  whole  bear  interest, 
ii.  91 «,  n.  915. 

tONSTRUCTION, 

mode  of  constraing  written  instrnmentSy 
i.  149,  n. 

bad  if  it  render  will  void,  i.  410. 

general  role  in  constming  wills,  i.  417.  o. 
427. 

and  deeds,  ii.  ii53. 

conrts  fcvided  bywords  of  will,  not  by  tes- 
tator^s  circanBtancas,  ii.  807,  n. 

of  instmroents  may  be  assisted  by  a  Reposi- 
tion void  in  itself,  ii.  8S6. 
See  Residue, 

CONSTRUCTIVE  NOTICE-(see  NoHee.) 

CONTINGENT  INTEREST 

distingaished  from  expectancy,  i.  17,  o. 
may  be  mortgaged,  i.  18,  n. 
'  wile's  contingent  interest  not  reduced  into 
possesion  by  assignment  in  bankruptcy 
or  insolvency,  ii^  769,  n. 

CONTINGENT  REMAINDER, 

tmstees  to  preserve,  may  Join  in  destroying 

it,  when,  i.  537,  &  n. 
mortgagee  not  compellable  to  assist  in  de- 

stroyine  it,  Ii.  581. 
is  created  by  devise  of  mortgage  to  tbree 

trustees,  and  sarotror,  i.  431,  n. 

CONTINGENT  REMAINDER-MAN, 

accoant  settled  with  privity  of  tenant  for 
life,  binding  on,  ii.  954. 

CONTINGENT   RIGHT     OF    REDEMP- 
TION, 
upon  fair  and  equitable  terms,  allowed  in 
equity  in  some  crises,  and  if  contingency 
fails,  the  equity  is  barred,  i.  131. 138. 
See  Pre^emptioHy  Re-purekase, 

CONTINGENT  TERMS 

for  raising  portions,  commence  whenever 
every  contingency  annexed  to  them  has 
happened,  and  they  then  vest  in  interest, 
L  74.  78. 

and  the  trustees  may  then  mortgage  or  sell 
for  payment  of  the  portion,  i.  75. 

vests  with  vesting  of  portion,  and  may  be 
then  mortgaged,  although  in  reversion, 
i,  74. 

contingency  having  happened,  term  may  be 
applied  for  raising  portions  or  mainte- 
nance, although  one  parent  alive,  i.  75. 
See  T^rm. 

CONTINUATION  CONTRACTS, 
are  nsarions,  ii.  1068. 

CONTRACT, 

equity  of  redemption,  a  good  consideration 
for,  i.  354,  n. 

effect  of  docketing  judgment  after  contract 
for  purchase^  i.  280,  n. 

judgment  after  contract  for  sale  attaches  on 
money  arising  therefrom,  i.  309,  n^ 

for  mortgage,  binds  creditors  under  a  com- 
position deed,  i.  434.  435. 

of  assignees,  b^oce  bargain  and  sale,  bind- 
ing, ii.  971,  D.  . .    . 

Vol.  II.    •         *    . 


CONTRIBUTION, 

modem  rule  of^  by  tenant  for  life,  i.  319,  n. 
314,  n. 

ancient  rule  of,  i.  315,  n. 

no  contribution  to  mortgage  by  person  en- 
titled to  portion  out  of  equity  of  redemp- 
tion, i.  Slty  n. 

distinction  where  contribution  is  made 
during  life  of  tenant  for  life,  and  when 
after  his  death,  i.  314. 

jointress  must  contribute,  ii.  684.  ' 

specific  legatee  not  liable  to  contribute, 
where  real  assets  sufficient,  ii.  854,  n. 

rule  of  contribution  between  two  estates, 
i.  316,  n.  u.  891. 

CONVEYANCE, 

to  be  valid,  must  be  free  from  fraud,  i.  16. 

made  to  defraud  purchaser,  void,  i.  48. 

what  a  fraudulent  purpose  undefined,  i.  48. 

what  circumstances  make  absolute  convey- 
ance SI  mortgage,  i.  itl,  n. 

after  foreclosure,  necessary  only  where 
mortgagee's  title  defective,  ii.  988,  n. 

assignees  of  bankrupt  necessary  parties  to 
conveyance  from  depositary  of  deeds  to 
purchaser,  ii.  1061* 
See  FrouduUnt  cmmeyiuue, 

CONVEYANCE  FOR  DEBTS, 

revocation  pro  ianto  only  of  a  device,  i. 
114,  n. 

creditor  under  conveyance  to  secure  debts 
cannot  redeem  a  mortgage  miless  trus- 
tees refuse,  i.  33X. 

conveyance  voluntary,  if  to  pay  debts  ge- 
nerally, ii.  656. 

if  only  some  creditors  are  parties,  or  some 
debts  specified,  the  deed  is  voluntary  as 
to  the  rest,  ii.  657. 

creditor  obtaining  judgment  after  convey-  ^ 
ance  for   debts,  paid  in  average  only, 
tliough  he  obtain    assignment  Of  prior 
mortgage,  i.  5tl. 

conveyance   in  trust  to  payA.'s   debts^i 
personal  estate  of  his  heir  (who  sold  es- 
tate) liable  to  A.'s  mortgages,  ii.  871. 
See  CompoeUiom  deed, 

CONVEYANCE  WITH  POWER  OF  SALE, 
sometimes  used  instead  of  a  mortgage,  L 

9  to  13,  n. 
how  it  b  made,  i.  13,  n.  ii.  965,  n.  11^,  n. 

CONVEYANCE,  PRESUMPTION  OF, 

presumption  of  conveyance  from  length  df 
time  depends  on  nature  of  possession,' 
whether  adverse  or  not,  i.380,  n.  381,  n. 

conveyance  of  legal  estate  presumed  after 
great  length  of  time,  i.  397,  n. 

conveyance  of  equity  of  redentption  pre- 
sumed, i.  397,n. 

as  to  presumption  of  re-conveyance  of  legal 

'   estate  from  mortgagee,  i.  397,  n. 

cases  where  such  presumptions  have  been 
made  at  law,  i.  399,  n. 

conveyance  of  legal  estate  presumed  in 
equity  where  similar  presumption  would 
be  made  at  law,  i.  399,  n. 

re-conveyance  of  legal  estate  presumed  af- 
ter lapse  of  140  years,  t  399,  n. 
R  R 
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CONVEYANCE,    PRESUMPTION    OF- 

(continued,) 

nsconveyance  of  legal  wtate  in  mortgage 
presumed  after  twenty  years,  where  mo- 
ney can  be  presomed  paid,  i.  400. 

jury  may  be  directed  to  presume  surrender 
or  conveyance  in  touch  less  time  than 
twenty  years,  i.  496,  n. 

conveyance  of  legal  estate  presumed  m 
'     four  years  under  circumstances,  i.  496,  n. 

where  trustees  ought  to  convey,  jury  may 
presume  conveyance,  i.  496,  n.  499,  n. 

not  presumed  after  fifty-three  years,  in  case 
of  Velsh  mortgage,  ii.  1155. 

COPARCENERS 

may  mortgage  their  undivided  shares,  1. 18. 
See  JoiMt'tenanif  Temmt  in  amnwn. 

COPYHOLDS,  .       .. 

ancient  mode  of  mortgaging,  ii.  1068. 
modem  mode,    and  ite  consequences,  ii« 

1068. 
of  the  equity  of  redemption  on  a  mortgage 

of  copyholds,  ii.  1069. 

no  fine  due  on  release  of  equity  of  redemp* 
tion,  11.1069.  .         . 

surrender  to  mortgagee,  a  revocaUon  of 
prior  surrender  to  use  of  will,  ii.  1069. 

equity  of  redemption  of  copyhold  mort- 
gage,  potentially  in  assignees  of  bankrupt 
till  haraain  and  sale  from  commissioners 
to  purchaser,  ii.  1070.     ^     _,        ..         -. 

no  free-bench  on  equity  of  redemption  of 
mortgagor,  ii.  70S,  n. 

but  dowress  may  redeem  copyholds  if  in- 
cluded in  mortgage  of  freehold,  ii.  68^. 

included  in,  or  charged  with,  mortgage  of 
freehold,  must  contribute,  ii.  891,  n. 

will  of  copyholds  not  within  statute  of 
Frauds,  1.  4S0,  n. 

till  admission,  legal  estate  of  popyholds  re- 
mains in  morteagor,  i.  433,  n. 

no  revocation  by  mortgage  of  copyhold, 

i.  Il5,n.' 
general  rules   as  to   devue  of  copyhold, 

1. 433,  n.  ,  J  J    .      v  r 

mortgagee  may  assign  and  devise  before 

admittance,  ii.  1071.  .        I 

devisee  of  a  devisee  cannot  maintain  eject- 
ment without  admittance,  ii.  1071. 

mortgagee  surrendering  to  use  of  his  will, 
no  evidence  tiiat  he  considered  it  irre- 
deemable, ii.  1072.  .    . 

on  breach  of  condition  lord  may  insist  on 
mortgagee's  admission.    Sed  qu.  ii.  1070. 

mortgagee  may  foreclose  before  admittance, 
ii.  967. 1070.  ^  ^      ^ 

aarrender  after  foreclosure  must  be  at  ex- 
pence  of  mortgagee;  ii.  10«2,  n. 

Sugden's  act  supplies  formal,  not  substan- 
tial, surrenders,  ii.  1070. 

surrender  of  feme  covert,  whereon  she 
should  be  separately  examined,  not  sup- 
plied by  Sugden's  act,  ii.  1070. 

as  to  priority  of  surrender,  ii.  1070. 

agreement  to  surrender  binding,  on  whom, 
ii.  1071.  - 

infant  copyholder  decreed  to  anncnaer, 
when,  ii.  1071. 


COPYHOLDS-<i»«<t«i«<d.) 

bond  no  effect  on  copyholds,  1.263,  a. 
but  creditor  allowed  to  redeem  'fj^cBCOW- 
hold  is  included  in  mortgage  of  freetoW, 

i.  263,  n.  .  _^   . 

no  tacking  of  judgment  to  mortgage  oi 

copyholds,  ii  559,  n.  j_;„4-. 

copyhold  lands  not  extendible  under  jiidg. 

ment  or  elegit,  i.  360.  ii.  599,  n. 
not  chargeable  with  debts,  i.  344,  n. 
but  if  included  in  same  mortgage  as  frte- 

hold,  liable  to   rule  as  to  maistalteg 

funds,  L  344,  n.  ii.  891. 
mortgagee  of  freehold  and  copyhoW  eg? 

must  take  satisfaction  out  of  copylKM 

estate  first,  ii.  890,  n. 
covenant  to  surrender  copyholds,  tiKHg 

prior,  cannot  be  set  up  against  hnnwis 

has  no  notice  of  it,  »•  530,  n. 
if  copyhold  surrender  be  defective,  c«m 

will  not  supply  deficiency  agaiMtialw^ 

auent  purchaser  with  title,  uaaOr 
?  j%  .^.1a! .„.Mi<M«^Ax  will  he  sno 


burdTfecti've"suwei'der  will'  be  "PPJI^J" 
favour  of  mortgagee  against  assigned* 
bankrupt  mortgagor,  i.  531. 

absolute  surrender  of  copyholds  with  jodj- 
ment  and  note  of  defeasance,  a  mortpge, 

copyhold  conveyed  as  freehold  evidence  «f 

contract,  L  258,  n. 
sUtnte  of  47  Geo.  3.  docs  not  cxtewl  » 

copyhold,  i.  325,  n.  , 

heriot  due  on  mortgagor's  deatji ;  .a»d  « 

mortgagee's  death,  if  admitted,  u-  iWl 
mortgag^  of  copyhold  may  pnU  dowani* 

o^Shouses,  and  build  better,  tapi««t 

forfeiture,  ii.  1071. 
copyhold  hinds  in  hands  of  alien  niortg>gee 

kcheat  to  lord  of  manor,  \'}^\^^^ , 
the  king  cannot  be  a  copyholder,  i.  lOM- 
doctrine  of  election  appUed  to  copyh* 

See    AMmistraiar,    l^eetmah  '^ 
Coverty  ForeclMure,  Swrender. 

CORPORAtlON,  *:  „  :  •!()  B. 

bound  by  equity  of  redemption,  i.SWi»- 

CORPORATION  BONDS, 
mortgageable,  i.  24,  n. 

^^^^rtgagor  mast  pay  cost,  of  f^J^^ 
ne^efsary  by  Uiwful  acU  of  mortgigee, 

ii.  991,  n.  ^  .^Hrtie 

as  of  making  cesha  que  tnut  of  wmW 
money  parties  to  hU  bill  to  redeem, 

402,  n.  .      1.  k*  i«T 

mortgagor  liable!  to  corts,  though  w  pj 

money  into  court,  ii.  992,  n.,  1^, 

too  late  for  mortjpigor  to  object  t*^ 
gagee's  costs  after  decree  to  aco»»-*» 

ii.995,  n.  v^«i«.  dfr 

if  conveyance  not  decreed   absototf, 

fendant  must  pay  coats,  i.  121,  n. 
mortgagee  being  wrong,  he  most  pay  ^^ 

ii.  979,  n.  ,     .^        *.  ifmaXtf"^ 

mortgagee  charged  with  ^^^^^^ 

frSd  or  collusion,  oppreaswo  or»   » 

ii.  978,  n.  993,  n. 
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pOSTS^eimthnud.) 

but  CMts  of  examldiog  defendant  w  wit- 
ness to  be  pnid  by  mortgagor,  ii.  979,  n. 
of  ejetJtnient  not   allowed,   If  no    notice 

taken  thereof  in  bill,  ii.  99«,  n. 
settled  that  mortgagee  may  be  decreed  to 

pay  his  own  costs,  ii.  999>  n.  994,  n. 
inqniry  whether  mortgagee  made  to  pay 
costs  of  mortgagor  as  well  as  his  own, 
ii.  995,  n. 
mortgagee  disallowed  costs  where  he  re- 
sists redemption  without  ground,  or  pur- 
sues wrong  remedy,  ii.  994,  n. . 

contra  if  case  be  douDtful,  or  issue  directed, 
ii.  994,  n. 

tnortg^ee  setting  under  general  order  in 
bankmptcy  must  pay  expences  of  rale, 
ii.  996,  n. 

bnt  equitable  mort^^agee  allowed  costs  of 
petition  for  sale,  if  some  writing  accom- 
pany deposit,  ii.  1061. 

bill  for  redemption  without  title,  purchase 
alter,  of  right  to  redeem,  bill  dismissed 
with  full  costs,  ii.  996,  n. 

viortgtif^te  allowed  costs  of  ejectment  and 
foreclosure,  but  not  costs  of  cross  cause 
on  bill  filed  by  defendants,  who  might 
prevail  or  not,  li.  996. 1021. 1022. 

mortgagee  allowed  costs  of  administration 
to  an  annuitant  under  mortgagor's  will, 
to  whom  arrears  were  due,  ii.  991,  n* 

mortgagee  entitled  to  full,  not  taxed  costs, 
ii.  991.  993,  n. 

interest  allowed  on  costs,  ii.  911* 

notwithstanding  profits  insufficient  to  an- 
swer interest,  ii.  920. 

may  be  turned  into  principal,  notwithstand- 
ing notice  of  subsequent  incumbrances, 
ii.  932,  n. 

when  taxed,  become  a  judgment  debt,  ii. 
1046,  n. 

purchasers  of  expectant  heirs  allowed 
.costs,  ii.  991,  n* 

elegit  creditor  allowed  costs,  when,  ii. 
992,  n. 

distinctions  on  costs  as  to  lunatics  and  in- 
fant mortgagees,  ii.  992,  n. 

infant  trustee  aUowed  casts,  as  brief  to 
counsel,  &c.,  ii.  992,  n. 

due  to  baron  and  feme  on  mortgagee's  plea 
being  over-ruled,  survive  to  wife,  ii. 
1046. 

right  to  costs  dies  with  person,  it  1046,  n. 

sale  directed  with  consent  of  second  and 
third  mortgagees,  costs  to  be  paid  first, 
it.  993,  n. 

attorney  may  take  mortgage  from  his  client 
for  costs,  but  he  will  be  narrowly  watch- 
ed, and  must  produce  vouchers,  ii.  1064. 

where  a  solicitor  taking  mortgaffe  from  his 
c:lient  had  occasioned  great  delay  and  ex- 
pensive litigation^  he  was  decreed  tapay 
coats,  ii.  993,  n. 

Mortgage  deed  lost,  re-conveyance  direct- 
edy  with  indemni^  and  costs,  ii.  995,  n. 

COUNSEI/, 

wiiat  notice  be  has  by  witnessing  or  draw- 
ing deed,  i.  499,n. 
notice  to  him  is  notice  to  the  partyi  iL  681. 


COVSSEL^eontimud.) 

provided  it  be  in  same  transaction,  ii.  586. 

optional  whether  he  will  be  examined  as  a 
witness,  il.  588. 

his  knowledge  before  retainer  not  privi- 
leged, ii.  589* 

COUNTERPART, 

evidence,  il.  1046. 

COURT, 

of  payment  of  money  into  court,  i.  228,  n. 
perquisites  of  courts  mortgageable,  i.  18. 

COURT  OF  EQUITY, 

will  take  notice  of  proceedings  liefore  a 
proper  jurisdiction  in  a  foreign  country, 
1.  211. 

COURT  ROLLS, 

notice  to  steward,  ii.  562. 

contents  of,  notice  to  mortgagee  or  pnr« 

chaser,  ii.  563. 
unless  prior  mortgage  be  entered  in  wrong 

book,  li.  563,  n. 
attorney,  when  ordered  to  deliver  up  court 

rolls,  ii.  632,  n. 
deposit  of  court   roUs   creates   equitable 

mortgage,  ii.  1056. 

COVENANT, 

for  conveying  fee  after  default,  i.  9* 
efficacy  of,  questioned,  i.  9,  n. 
of  bond  to  perform  covenants,  i.  13, 14. 
to  pay  money  and  mortgage  bond  compared, 

i.  16,  n. 
that  money  shall  remain  on  mortgage  given 

time,  binding,  i.  16.  ii.  1118. 
purchaser  for  value,  cannot  resist  specific 

performance  of  contract,   for  want  of 

covenants  for  title  by  trustees,  i.  61,  n. 
use  of  covenant  for  payment  of  money, 

i.  61,  n. 
said   to   be   of  no   use  if  estate  nmple, 

ii.  1091. 
mortgagor  sueable  on  covenant  for  pay« 

mcnt  of  money,  though  deed  void,  i.  25,  n. 
absence  of  such  covenant  no  ii^ury  to  mort« 

gage,  i.  119,  n.  132. 
introduced  for  sake  of  personal  security, 

i.  119,n. 
is  evidence  of  loan,  i.  139,  n. 
material   to  explain  nature   of  contract, 

i.  132. 137. 
when  new  covenant  to  pay  money  necea- 

sary  on  transfer  of  mortgage,  i.  153,  n. 
makes  heir  liable,  when,  i.  153,  n. 
legatee  cannot  take  advantage  of  covenant 

for  payment  of  money,  i.  422,  n. 
to  pav  money  is  a  collateral  security  to  a 

higher  species,  ii.  866. 
to  pay  money  can  be  resorted  to  in  equity 

only  in  case  land  falls,  li.  869. 
heir  should  l>e  named  in  cotenaat  to  pay 

money,  to  bind  him,  ii.  86C 
priority  acquired  by  exception  in  covenant 

aeainst  incumbrances,  i.  557,  n^ 
ngamst  incumbrances,  extends  not  to  incmu^ 

brances  of  which  mortgagee  1ms  notice, 

ii.  578,  n. 
against  incnmbrancek,  no  exemption  of  land 

from  payment  of  any  incnaibrance,  ii. 

868. 
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COVENANT— («oii<«mML) 

for  farther  assnrmnce  in  nortgiiga  deed,  not 
enforced  against  unie  in  UtUy  t.  59,  n. 

bnt  such  covenant  binds  assignees  of  tenant 
in  tail,  i.  194. 

release  of  equity  of  redemption  cannot  be 
enforced  nnder  covenant  for  further  as- 
surance, i.  258,  &  n. 

doubtful,   whether   equity  will   relieve   a 
morteagee  who  takes  a  defective  secu- 
rity tromr  tenant  in  tail,  without  covenant 
for  further  assurance,  i.  534,  n. 
See  further  asmroTtee. 

that  mortgagor  shall  enjoy  till  |]efEiolt  runs 
with  assignment  of  mortgage,  i.  idS. 

effect  of  covenant,  that  mortgagor  shall 
enjoy  tUl  default,  ii.  1036. 

nnder  this  covenant  mortgagor  may  disseise 
mortgagee  by  feoffment,  and  bar  him  by 
fine,  li.  1036.    Sed  qu.  ii.  1156. 

to  produce  deed  creating  term,  not  enough 
to  keep  it  alive,  I.  501,  n. 

whether  mortgagee  liable  to  covenant  in 
lease,  i.  183,  n. 

devisee  of  equity  of  redemption  not  liable 
to  covenant  as  assignee  of  whole  term, 
i.  184,n. 

covenants  by  prior  owners  'run  with  land, 
when,  i.  61,  n. 

covenants  in  lease  do  not  run  with  land, 
i.  186,  n. 

covenants  ^rrenle  kumOf  and  covenants  in 
gross,  distinguished,  i.  187,  n. 

action  for  breach  of  covenant  cannot  be 
maintained  by  assignee  of  mortgage, 
i.  186. 

but  mortgagor  may  maintain  an  action,  i. 
186. 

assignee  can  take  advantage  of  covenant 
for  breaches  in  his  own  time  only,  1. 4t2,  n. 

to  make  covenant  run  with  land,  there  must 
be  privity  between  covenanting  parties, 
i.  187. 

with  one  not  having  legal  estate  is  a  co- 
venant in  ^ss,  i.  187. 

specific  performance  decreed  of  hnsband's 
covenant,  that  his  wife  shall  levy  a  fine, 
il.707. 

to  levy  fine,  not  specifically  enforced,  when, 
ii.  711. 

by  husband,  to  convey  wife's  term,  binding 
on  her  in  equity,',  ii.  717. 

such  a  covenant  is  a  lien  binding  the  right, 
ii.  718. 

to  discharge  mortgage  by  pnrchaser  of 
equity  of  redemption,  does  not  make  it 
his  personal  debt,  ii.  869. 

purchaser's  covenant  with  vendor  no  appro- 
priation, sed  contrd,  if  he  covenant  with 
mortgagee,  ii.  883,  n. 

new  equity  of  redemption  and  covenant 
by  purchaser  to  pay  money,  an  appropri- 
ation of  debt  to  his  own  use,  ii.  884,  n. 

effect  of  purchaser's  covenant  for  payment 
jof  money,  as  to  liability  of  funds,  U.  865, 
^n.  ' 

personal  assets  not  affected  by  purchaser's 
covenant  with  mortgagee  to  pay  money, 
ii.  067. 


COVENANT— (craftmMd.) 

new  covenant  Jo  pay  money  on  tmsfsr  of 
mortgage,  does  not  alter  nature  of  debt 
or  liability  of  funds,  ii.  867. 

by  intervening  remainder-man,  to  pay  mo- 
ney, does  not  take  burthen  of  teortf^e 
from  esta^  devolving  on  next  remainder- 
man, ii.  868. 

if  heir's  covenant  to  pay  ancestor's  mort- 
gage makes  debt  his  own  ?  ii.  878. 
See  PKrcAas€r  itf  esiate  auli^eet  Iv  ai«r<* 

to  restrain  equity  of  redemption,  void,  i. 

117. 
presumed,  that  party  having  notice  of  deed 

containing  covenant,  is  acnoauited  whe* 

ther  it  be  duly  performed  or  not,  il 

564,  n. 
mortgage  of  money  doe  on  eovenaat,  il 

1047,  n. 
to  pay  over  profits  of  land,  a  lien  In  eqntj, 

U.  1049. 
See  Pereotud  eHoUf  Repmrekatef  Term 
fmr  years. 

COVERTURE, 

argument  fi-om  covertnre  against  psins 
legal  estate  by  devise,  i.  419,  n. 

plaintiff,  heir  at  law  of  feme  covert,  decreed 
a  redemption,  although  95  years  bad 
elapsed  in  her  life-time,  L  366. 

In  case  of  coverture,  if  time  begins  to  no, 
disability  will  not  protect  equity  of  xe* 
demption,  I.  367. 

feme  eocert  becoming  discovert,  ststaleof 
limitations  commences  from  that  time, 
i.  367. 

allegation  of  covertnre  in  ancestor  of  mort- 
gagee most  be  particularly  proved,  i. 
394,  n. 

no  impediment  to  fore^osnre,  ii.  986. 

infancy  and  coverture  distinguished  in  flni 
respect,  ii.  986. 

CREDITORS,. 

effect  of  assignment  for  benefit  of,  i.  56. 

38,  n. 
have  no  lien  on  land  after  it  has  borne  iti 

burthen,  though  trustees  mis-apply  fio'r 

i.  J19. 
may  follow  property  Into  hands  of  tiurd 

persons,  i.  lOS,  n. 
snit  by  creditors  for  payment  of  tlieir  debb, 

renders  purchaser  liable  to  see  his  moaey 

applied,  i.  223,  n. 
obtaining  mortgage  not  allowed  ^  relais 

lands  for  his  whole  debt,  i.  8S3. 
judgment   creditor   may  redeem  or  hut 

decree  for  sale  of  term,  i.  256,  n. 
what  necessary  to  entitle  creditor  to  redcesif 

t28l,n. 
of  husband  may  fafter  his  death)  redeem 

term  purchased  by  him,  and  settled  sAer 

marriage  on  himself,  and  wife,  and  IB^ 

vivor,  and  after  mortgaged  by  him  skie» 

i.  290,  291. 
bond  creditor  has  no  lien  on  equity  of  re- 
demption in  life-time  of  mortgagor,  i-  SSO. 
may  redeem,  on  shewing  that  tmstees  or 

executors  refuse,  c^llodei  or  are  onsafei 

i.  332,n. 
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C£EDITORS*(coiil{fiiiMl.) 

miaor  part  of,  or  even  one  croditor,  may 
redeem,  if  others  refuse,  at  peril  of  costs, 
i.  33«. 

of  settlor  or  he  in  reversion,  may  redeem, 
i.  333. 

of  bin  by  creditors,  for  affecting  assets  with 
debts,  i.  3Sd,  n. 

how  creditors  may  affect  dfevised  estates 
and  equities  of  redemption,  i.  326,  n. 

general  creditors  bound  by  particular  equi- 
ties, i.  434. 

creditor  (obtaining  judgment  after  convey- 
ance  to  pay  debts)  paid  in  average  only, 
though  he  obtain  an  assignment  of  prior 

.  morti^ge,  i.  5S1. 

creditor  becoming  moitgajpee,  with  notice 
of  trusts,  obtains  no-pretereoce,  iiv671. 

settlement,  when  void  against  creditors, 
ii.  657,  n. 

trader  ma^  shew  preference  to  one  credi- 
tor, if  not  done  to  evade  bankrupt  laws, 
ii.659,n.  660,  n. 

but  security  given  to  one  creditor  in  con- 
templation of  bankruptcy  void,  ii.  661,  n. 

except,  creditor  be  urgent,  ii.  661,  n. 

assi^ment  of  personal  property  for  all  cre- 
ditors good,  if  trustees  take  possession, 
iL  659,  n. 
'     bill  of  sale  to  a  particular  creditor  avoided 
by  immediate  bankruptcy,  ii.  661,  n. 

where  a  trust  is  created  for  sndi  creditors 
of  A.  as  come  in  within  a  given  time, 
such  as  do  not  come  ia  within  the  time, 
are,  nevertheless,  entitled  to  the  fund, 
ii.  564. 

allowed  to  stand  in  mortgagee's  place, 
when,  ii.  890,  n. 

allowed  to  stand  in  place  of  vendor  who 
has  equitable  lien  tor  purchase  money 
unpaid,  ii.  I06t. 

but  creditors  of  husband  not  permitted  to 
stand  in  mort^gee's  place,  where  mort- 
gage is  of  wife's  estate,  ii.  737,  n. 

heir's  right  to  exoneration  does  not  interfere 
with  creditor's,  ii.  782. 

mortgagee  not  allowed  to  use  his  security 
to  prejudice  of  subsequent  creditors,  ii. 
951. 

foreclosure  afitcr  bill  for  sale  by  creditors, 
nay  be  opened  by  them,  ii.  988. 

See  Bankrupt,  Con^^tion  deed,  CoH'^ 
iwyaace.  Judgment  cnditWy  Permmat 
esiate,  Simpk'Cimtraet  creditor, 

CROSS  CAUSE, 

mortgagee  not  allowed  costs  of^  ii.  991.  996. 

lost. 

CROWN, 

exempt  from  rules  respecting  mainteiiance. 
L  93,  n. 

may  redeem,  i.  $83.  309. 

whether  if  mortgagee  be  attainted  of  trea- 
son, mortgagor  can  redeem  estfite  in 
hands  of  crown  ?  i.  310,  n. 

assignee  of  crown  may  rcdcein,  i.  S84. 

may  be  redeemed,  i.  284,  n. 

but  no  foreclosure  against  crown,  i.  284,  n« 
ii.  1022,  n. 


CROWN— (conftaiMd.) 

mortgagee  must  wait  till  crown  thinks  fit 

to  redeem,  i.  284^  n. 
conveyance  of  eonity  of  redemption  good 

against  crown,  li.  1057. 
but  equity  of  redemption  subject  to  crown 

debts,  1.  257,  n. 
debtor  to  crown,  by  simple  contract  and 

record,   dbtinguished    as   to   legal   and 

equitable  mortgage,  ii.  1058. 
debts  of  record  bind  lands  of  king's  debtor 

from  time  of  his  becoming  such,  ii.  1077. 
lands  of  king's  debtor's  extendible  in  what- 
ever hands  found,  i.  481. 
attendant  term  no  protection  to  king's  debt- 
or, 1.  479,  n.  482,  n. 
but  disannexed  and  mortgaged  it  will  pro- 
tect mortgagee,  i.  482,  n. 
term  protects  against  what  crown  debts, 

i.  469,  n. 
lien  of  crown  debts  attaches  on  equitable 

as  weH  as  on  legal  estate,  i.  482,  n. 
no  distinction  where  extent  issaes,  when 

debtor  has  lands  in  his  own  possession, 

and  where  it  issues,  when  be  has  sold 

them,  i.  481,  n. 
simple  contract  crown  debts  no  lien  on 

land,  i.  469,' n.  481,  n. 
'  entitled  to  preference^  when,  ii.  1077,  n. 
its  extent  affects  leaseholds  before  that  of 

subject's,  if  both  delivered  at  same  time, 

i.  281,  n. 
debts  not  of  record,  entitled  to  priority 

over  subject's  execution,  If  property  in 

goods  not  changed  by  sale  and  delivery, 

ii.  1078. 
goods  bound  from  tettt  of  writ  of  extent, 

ii.  1078. 
bound  by  sale  of  term,  i.  481,  n. 
legal  estate  of  iiUen  mortgagee  vests   in 

crown,  i.  310,  n. 
deposit  constitutes  eqnit^ble  lien  against 

crown,  ii.  1057. 
costs  given  for   crown   against   equitable 

.mortgagee  who  stood  on  point  he  could 

not  sustain,  ii.  994,  n. 
extending  mpftgacee'^  seeurity,  mortgagee 

allowed  to  stand  in  its  place,  i.  344,  n. 

ii.  890,  n. 
cannot  be  a  trustee,  ii.  1057. 
cannot  prove  its  debt  under  conunission  of 

bankrupt,  ii.  1085. 

CUM  ONEREy  . 

devisee    takes   estate   cum  onere,    when, 

ii.  863,  864. 
reipainder-roan    takes   estate    subject  to 

charges  created  by  tenant  for  life  under 

power,  when,  ii.  868. 

CURTESY, 

none  of  seisin  as  mortgagee,  i.  7,  i|. 
what  are  the  necessary  incidents  to,  i.  288. 
may  be  of  an  equity  of  redemption,  i.  252,  n. 
or  tnist  estate,  ii.  693,  n. 
tenant  by  curtesy  is  bound  by  eqiiity  of 

redemption,  i.  251. 
tenant  by  curtesy  may  redeem,  i.  261,  n. 

287. 
of  equity  of  redemption  on  mortgage  in  fee 

allowed,  i.  287. 
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CVnTESY^eontuttud.) 

of  money  land,  i.  288,  n^ 

no  cartesy  of  equity  of  redemptioB  settled 
to  wife's  separate  use,  i.  289. 

m^  anioD  of  wife's  separate  estate  for  life, 
with  her  equitable  remainder  in  tail  or 
in  fee,  so  as  to  give  bosbaud  curtesy, 
i.  t90^  Q. 

to  confer  curtesy,  wife  must  be  seised  of 
legal  freehold  and  inheritance,  smul  et 
HrnHf  i.  290,  n, 

tenant  by  curtesy  must  keep  down  interest 
of  mortgage,  i.  2&9.  ii.  927. 

tenant  by  curtesy  must  pay  interest  on  ar- 
rears accruin||  during  the  joint  lives  of 
hiinself  and  wife,  ii.  927. 

tenant  by  curtesy  of  equity  of  redemption 
assigns  to  mortgagee,  who  is  50  years  in 
possession,  redemption  opened  under  cir- 
cumstances, i.  367,  n. 

attendant  term  is  subject  to  curtesy,  i. 
511,  n. 

CUSTOPY  OF  DEEDS, 

depositary  must  keep  deeds  as  safely  as  be 
would  his  own,  ii.  1061. 
See  S^aiiecy  Pledge, 

CUSTOMARY  HEIll, 

may  redeem,  1.  263,  n. 
equity  of  redemption  of  customary  estates 
follows  the  heir  by  custom,  i.  265. 
See  Borough  English,  Gavelkind, 

CUSTOMARY  SHARE, 

See  CuHoms  of  London  and  York* 

CUSTOMS  OF  LONDON, 

term  purchased  by  freeman  having  inhe- 
ritance becomes  subject  to  customs,  i. 
465,  n. 

affect  personal  estate  only,  i.  465,  n. 

nevertheless  a  mortgage  in  fee  has  been 
held  to  be  within  tbem,  i.  465,  n* 

but  attendant  term  is  not  subject  to  cus- 
toms  of  London,  i.  511,  n. 

or  York  will  not  prevent  mortgagor's  per- 
sonal estate  from  being  applied  to  ex- 
onerate the  real,  ii.  782. 
See  London,  York. 

CUSTOMS  OF  YORK-^K^^  Y^^^) 

CUTHBERT  v.  BAKER^ 
observations  on,  i.  238,  n. 

D. 

DAUGHTER, 

as  to  daughter  being  considered  eldest  son, 
i.  84,  n. 

though  twenty-one,  refused  her  portion  in 
motlier's  liie-time,  because  mamtcnance 
was  not  to  be  nused  till  term  was  in  pos- 
session, i.  86. 

same  in  father's  life-time  for  same  reason, 
>87. 

daughters  less  favoured  where  purchasers 
concerned,  i.  97,  n. 

having  redeemed,  shall  hold  agauist  post- 
humous son,  i.  317. 

and  that  absolutely.  If  foreclosure  threaten- 
ed, i.  317,  n. 


DEAF 

person  may  mortgage  if  capable  of  sader- 
standing  transaction,  i.  58. 

DEBT, 

its  nature  and  kinds,  U.  775. 

not   discharged    by  tender    and    refini, 

though  lien  is,  i.  6* 
cre&ted  by  mortgage,  without  bond  srcs- 

venant,  i.  16,  n. 
debts  in  a  schedule  may  be  mortyged, 

i.  24. 
so  may  book  debts,  i.  24,  n. 
notice  of  assignment  sbonld  be  given  to 

debtors,  i*  24. 
a  chattel  within  21  Jac.  1.  i.  40,  n. 
the  principal,  land  the  incident,  i.  145. 
production  of  mortgage  evidence  of  ddrt, 

i.  213. 
assignment  of  mortgage  debt   shoakl  be 

taken,    if   intend^    to   be   contiBied, 

i.  317,  n. 
assignment  of  mortgage  debt  principal  e^ 

ject  in  transfer  of  mortgage,  ii.  908. 
mortgage  debt  never  discharged  by  lei^ 

of  tihie  merely,  i.  392,  n. 
on  mortgage  not  presumed  satisfied  in  ka 

than  twenty  years,  i.  509,  n. 
but  after  twenty  years,  it  may  be  presnsNd 

satisfied  under  circumstances,  u.  1155. 
barred  by  iengtii  of  time,  may  be  revif  e4 

by  devise  for  its  payment,  L  401,  n; 
'  tacked  to  mortgage,  becomes  part  of  it, 

i.  525,  n.  ii.  1021. 
and  interest,  parts  of  same  incumbrance, 

i.  65. 
husband  not  exonerated  from  his  owa  debl 

by  mortgage  of  his  wife's  estate,  ii.  717,  n. 
fixed  where  it  ought  to  fall,iL  871. 
if  part  of  debt  be  sued  for,  it  mast  k 

averred  that  residue  has  bieen  satisfied, 

ii.  994,  n. 
by  decree  is  a  lien  on  person,  not  od  had, 

i.  5^7. 
p^id,  mortgagee  a  trustee,  i.  109. 
on  mortgage  may  be  forgiven  by  panl» 

i.44. 
discharged  bv  deliverr  of  bond,  i.  145. 
bequest  of  debt  on  bond,  and  beqaeit  of 

bond,  distmguished,  ii.  812,  n. 
whether  parol  gift  of  deed  will  passoMft- 

gage  debt,  ii.  1024.- 
not  transferrable  by  gift  at  law,  ii.  1038. 
nor  in  equity,  semb,  ii.  1029. 
of  allowing  interest   on  debts  in  equtf, 

i.66. 
debts  assigned  bear  Uiterest,  thongit  tern 

ante  simple  contract,  i.  202. 
quality  ot  debt  must  be  changed  to  bar 

interest,  i*  202,  n. 
when  debts  cany  interest  at  law  sod  ii 

equity,  ii.  iiOO. 
trust  by  will  to  pay  debts  confers  power  to 

mortgage,  i.  65. 
trustees  may  mortgage  without  waitiog  for 

decree,  i.  66. 
mortgage  deed  need  not  state  thst  mosef 

is  wanted  to  pay  debts,  ii.  t09i. 
devise  for  payment  of  debts  takes  cate  out 

of  statute  of  fraudulent  devisie:*;  i.  69» 
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DEBT— (Mii<tmffrf.) 

UistaDce  where  debts  were  ordered  to  be 

raised  by  sale,  when  legacies  were  left  to 

be  raised  out  of  rents,  i.  70, 71. 
devise  for  payment  of  debts  pats  simple 

contract  debts  on  footing  with  specialty 

debts,  i.  200. 
tenant  in  tail  may  devise  for  payment  of 

debts,  i.  867. 
lands  devised  for  payment  of  debts  and 

legacies,  debts  not  preferred  to  legacies, 

i.  3«9. 
in  conveyance  for  payment  of  debts,  second 

and  third  mortgi^ees  have  priority  to 
>  bond  and  simple  contract  creditors,  who 

are  paid  in  average,  1.  339. 
bat  bond  simple  contract  debts  mast  be 

paid  before  legacies,  ii.  726. 
when  conveyance  to  pay  debts  is  voluntary 

and  void,  ii.  667,  n. 
heir  entitled  after  debts  paid,  i.  S16. 
term  to  pay  debts,  attenas  after  debts  paid, 

L460. 
See  Charge  o/  debta. 
charge  of  debts  generally,  exonerates  pur* 

chaser,  i.  S14. 
devise  to  sell  and  pay  debts  and  legacies^ 

pnrchaser  exonerated,  i.  SS5. 
mortgagee  must  see  his  money  applied  in 

discharge  of  debts,  ascertained  by  report, 

i.itr. 

exonerating  clause  may  be  implied,  in  con- 
veyance in  trust  to  pay  debts,  i.  239,  n. 
See  Applieatiou  of  purckme  momey, 

land  devised  to  pay  debts  no  exemption 
of  personalty  given  to  wife,  executrix, 
ii.  792,  n. 

devise  for  payment  of  debts  and  lei^cies  no 
exoneration  of  personal  fraud,  ii.  789. 

land  charged  witli  deficiency  only,  ii.  789. 

debts  and  legacies  distinguished  as  to  exo- 
neration, ii.  841,  n. 

estate  to  be  sold  for  payment  of  debts, 
personal  fund  first  liable,  ii.  795. 

charged  on  real  estate  no  proof  of  intention 
to  exempt  personalty,  ii.  799. 

devise  ui  trust  to  pay  debts,  remainder  to 
A.  for  life,  bequest  of  personalty  to  him, 
natural  fund  not  exonerated,  ii.  799,  n. 

devise  to  C.  he  paying  lOOl.  to  executor, 
the  lOOL  liable  to  debto,  ii.  800. 

debts  contracted  after  date  of  will  payable 
out  of  fund  charged  therewith,  ii.  802. 

debts  amounting  to  more  than  whole  per- 
sonal estate,  an  exemption  of  that  fund  if 
another  be  provided,  ii.  803. 

eontru  now,  as  amount  of  debts  make  no 


difference,  ii.  805,  n. 

amount  of  personal  estate  not  to  be  com- 
pared wim  debts  to  ascertain  testator's 
intention  to  exonerate,  ii.  805.  808,  n. 
885,  n. 

immaterial  how  debts  are  charged  on  real 
estate,  ii.  806,  n. 

debts  charged  on  real  estate,  and  residue 
specifically  beqneatlied,  personal  estate 
exempt  from  debts,  ii.  815. 

devise  for  payment  of  debts,  if  personalty  | 
deficient  rents  to  be  applied,  residue  to  I 
wife,  held  exempt  from  debts,  ii.  816.       I 


neither  mere  cnarse,  nor  direction  to  sell, 
nor  creation  or  terra,  for  payment  of 
debts,  of  itself  sufficient  to  discharge 
personal  estate  as  primary  fund,  ii.  826,  n« 

contracted  by  testator,  and  debt  contract- 
ed by  his  ancestor,  distinguished  as  to 
trust  for  payment  of  debts,  ii.  832. 

if  money  arising  from  sale  of  realty  be 
blended  with  personalty,  it  is  one  fund, 
and  alike  applicable  to  debts,  ii.  846,  n. 

debts  and  legacies  provided  for  in  same 
clause,  intended  to  be  paid  in  same  way, 
ii.  849,  n. 

funds  for  payment  of  debts  not  altered  by 
devise,  or  charge  for  their  payment, 
ii.  854. 

primary  fund  for  pavment  of  debts  not  ex- 
onerated merely  because  another  fund  is 
provided,  ii.  856,  n. 

particular  estate  devised  for  debts,  whe- 
ther in  hands  of  heir  or  devisee,  must,  ^ 
after  personal   estate,  discharge  mort- 
gages, ii.  856. 

estate  charged  with  debts  to  be  first  applied 
in  favour  of  heir,  ii.  857. 

order  in  which  assets  are  applied  in  pay- 
ment of  debts,  ii.  861,  862,  n. 
mortngee  may  pray  sale  for  payment  of 

debts,  ii.  916. 
general  power  to  A.  makes  estate  his,  and 
liable  to  his  debts,  ii.  1031. 

See  AaseUy  Descended  and  Detsised  et- 
tates^  Devise  for  payment  of  dehis^ 
Exoneration,  Mortgage  debt.  Personal 
estate.  Residue, 

DEBTOR  AND  CREDITOR, 

agreement  to  make  mortgage,  may  be  im- 
plied between,  ii.  1050. 
See  Cm^nm t<t9»  deed, 

DECLARATION, 

term  will  attend  without  declaration  of 
trust,  when,  i.  461,  n.  463,  n. 

term  attends  new  uses  witiiont  declaration, 
i.  463,  n. 

assisnment  of  term  preferred  to  declaration 
of  trust  of  term  though  accompanied  with 
deeds,  i.  471,  510,  n. 

Lord  Hardwicke's  approval  of  mere  de- 
claration of  trust  of  term  in  preference 
to  actual  assignment,  i.  476,  n.  493,  n. 

of  trusts  of  term,  to  which  trustee  is  no 
party,  ineffectual  to  continue  it,  1.  509,  n. 
See  Attendant  tenm, 

by  wife,  that  she  waives  right  to  exonera- 
tion, binding,  ii.  730. 


DECLARATION  AT  LAW, 

mortgagor  described  as  tenant  at  will  in 
declaration,  good,  ii.  109J. 

DECREE, 

not  necessary  to  enable  trnsteea  to  mort- 
gage to  pay  debts,  i.  66, 

mortgage  made  under  decree,  inrolment  of 
decree  should  be  attended  to  by  mort- 
gagee, i.  104. 

to  redeem,  lying  dormant  20  years,  equity 
of  redemption  barred,  i.  370. 
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to   redeem   or   be   foreclo8ed|   not   made 

against  heir  of  devisor  of  lands  .qiort- 

ga^ed,  but  only  against  mortgngor  and  his 

heirs,  i.  494,  495,  426. 
to  account,  bar  to  tacking,  if  purchaser  be 

party  to  suit,  u  538. 
no  tacking  after  decree  to  settle  priorities, 

i.  538,  &  n. 
to  settle  priorities  and  commission  of  bank- 
rupt distinguished,  as  to  tacking,  i.  539,  n. 
preferred  to  judgment  in  ejectment,  i.5S9,  n. 
and  judgment  distinguished,  i.  547. 
debt  by  decree  is  a  lien  on  person,  net  on 

land,  i,  547.  ^ 

for  money  binding  on  bonA  fide  purchaser, 

without  notice,  i.  5^7. 
assignment  of  prior  mortgage  after  decree, 

no  avail,  i.  540. 
justice  of   decree  cannot  be  disputed  by 

person  purchasing  jiendente  lite,  i.  545. 
purchaser  pendente  Itte,  bound  by  decree, 

i.  548,  n. 
mortgagee  bound  by  decree  against  mort- 
gagor or  his  representative,  i.  549,  n. 
whether  assignee  of  equity  of  redemption 

during  suit  will  be    bound  by  decree? 

i.  549,  n. 
not  notice  now  though  formerly  otherwise, 

i.  550,  q. 
repayment  of  10^0002.  ordered  after  actual 

notice  of  decree,  i.  551,  n. 
not  notice  of  matters  disputed,  ii.  616,  617. 
but  decree  to  account  is  notice,  i.   54S. 

551,  n. 
mortgagee  ans^^erable  for  what  he  receives 

after  decree  to  account,  ii.  958. 
form  of  decree  with  restS)  ii.  958. 
binds  an  infant  in  his  own  suit,  ii.  984. 

See  Foreclosure,  Ittfant* 

DECREE  IN  REM.— (see  TaMng.) 

9E£D^ 

is  to  be  construed  from  moment  of  its  exe- 
cution notfrom  subsequent  events,  i.  240. 
stolen  from  window  allowed  to  be  used  by 

purchaser    for    value    without    notice, 

1.  513,  n. 
notice   of    deed,  notice   of  its   contents, 

ii.  565,  n. 
purchaser  presumed  acquainted  with  every 

deed  necessary  to  his  title,  ii.  573. 
notice  of  deed,  notice  of  its  effect,  4*  ^^* 

581. 
no  notice   of  deed  if  it   be  overlooked, 

ii.  581,  n.  (4). 
notice  of  contents  of  old  deeds  not  inferred 

from  knowledge  of  box  containing  them, 

ii.  572,  n. 
person  cannot  claim  under  a  deed  and  avoid 

it  at  same  time,  ii.  567,  n. 
what  a  good  proof  of  executiop  of  n^oft- 

ftage  deed,  ii.  10^2,  n. 
if  mortgage  lost,  counterpart  admitted  as 

original,  ii.  1046. 
absence,  loss,  or  pawn  of  deeds  will  prevent 

mortgagee's  executor  from  suing  atl^w, 

i.  15,  n.  535,  n. 
See  Cancdlatiofif  Mortgage  deed,  Vnte- 
giUered  deed. 


DEED  POLL, 

an  inappropriate  assorance  where  thert  ire 
covenants,  i.  260,  n. 

DEEDS,  TITLE, 

mortgagor  not  bound  to  pay  money  if  title 

deeds  not  forthcoming,  i.  15,  n. 
deeds  are  the  only  evidence  of  ownenliip, 

i.  19. 
are  to  realty,  what  possession  is  to  per- 
sonalty, i.  49. 
accompany  right  to  land,  ii.  632. 
retained  by  mortgagor  after  mortgage,  fhi- 

dulent  as  to  third  persons,  i.  48,  49. 
retained    by  donor  after  gift,  fraodnleDt, 

i.  49. 
general  rule  as  to  fraud  by  retensiflB  of 

deeds,  i.  57,  n. 
not  required   to  accompany  mortgage  of 

reversion,  i.  51« 
cancelling  a  mortgage  deed  is  as  maefa  t 

release  as  cancelling  a  bond,  i.  202. 
by   whom   cancelled   triable  by  issue  to 

jury,  i.  203. 
solicitor,   though  he  has  a  lien  on  deed^ 

cannot  pledge  them,  i.  203,  n. 
mortgagee  may  recover  title  deeds  uidtw- 

fully  detained  by  third  person,  by  bill  to 

Chancery,  i.  203. 
mortgagee  must  deliver  deeds  to  pen« 

making  good  a  claim  of  whidi  he  vii 

apprised,  i.  204. 
but  he  may  retain  mortgage  deed  if  itc«- 

tain  coyenant  for   payment  of  nMnejr, 

1.204. 
**  all   my  property  in  A.**  will  not  pan 

mortgage,  the  deeds  of  which  are  tbeft^ 

i.  431,  n. 
equitable  claimant  having  deeds  prefeneil» 

i.  56. 
first  mortgagee  lending  deeds  to  better  hit 

security,  no  fraud,  i*  55. 
coafra,  if  he  be  privy  to  second  loan,  L  55* 
rule  for  postponing  first  mortgagee  for  mot 

of  title  deeds,  i.  53,  &  n. 
role  as  to  postponement  by  permitting  nivt* 

gagor  to  retain  deeds,  i.  557,  n. 
consequence  of  leaving  deeds  with  vort- 

gagor,  i.  472. 
incumbrancer  not  postponed  by  simply  per- 
mitting  mortgagor   to   retain  deedi,  i^ 

472,  n.  474,  n. 
unless  deeds  are  legally  incident  to  lui  se- 

eurity,  i.  473,  n. 
to  postpone  mortgagee  for  not  taking  deedi, 

there  must  be  fraud  or  gross  negiigcnce, 

i.  473,  n.  474,  n. 
effect  of  mortgage  without  deeds,  ii.  10^ 
leaving  thrm  with  mortgagor  no  evideMt 

of  fraud,  ii.  1059. 
not  taken    from  subsequent  purdiaser  ii 

favor  of  prior  one,  i.  476,  n. 
not  taken  from  second  mortgagee,  thflap 

retained  by  mortgagor  innocently,  i*  H 

ii.  1051. 
possession  of  deeds  .confers  no  interest  !■ 

estate,  ii.  1051. 
possession  of  deed  creating  term,  tio  d^ 

fence  in  ejectment,  i.  476. 
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DEEDS,  TITLE-fcMltinwd.)  I 

cwtody  of  deed  creating  term  by  secood 

mortgagee  without  notice  of  first,  confers 

priority,  [Sed  fv.]  i.  57* 
for  there  may  be  a  lien  on  deeds  without  a 

lien  on  land,  ii.  1051. 
-sobseqaent  incumbrancer  allowed  to  make 

all  use  of  deeds  in  his  bands  he  can,  ii. 

1051. 1057. 
annoitant  not  entitled  to  custody  of  deeds, 

i.  474,  n. 
difficulty  of  proving  title  Where  plaintiff 

has  legal  estate  without  deeds,  i.  477,  n. 
situation  of  trustee  who  assigns  to  B.  when 

A .  has  deeds,  i.  477,  n* 
without  legal  estate,  confer  what  priority, 

i.  477,  n. 
taking  mortgage  without  deeds  no, notice 

of  person's  title  who  holds  them,  ii«  56f ,  n. 
outstanding,  enough  to  put  a  purchaser  on 

inquiry,  ii.  578,  n. 
mortgagee  may  protect  himself  from  disco- 
very of  deeds  if  he  deny  notice,   iL  6S9. 

645. 
assignee  of  mortgagee  witliout  notice  not 

obliged  to  discover  deeds,  ii.  631,  n. 
ownership  of  deed  concealed,  nothing  to  do 

with  right  to  call  for  its  discovery,  ii. 

644. 
mode  of  obtaining  deeds  at  law,  ii.  631,  n. 

639,  n. 
of  bill  for  discovery  and  re-delivery  of  title 

deeds,  ii.  633. 63^. 
witness  compelled  to  exhibit  deeds  by  sii^ 

poma  duces  <ecKin,  ii.  633,  n. 
attorney  ordered  to  deliver  up  deeds,  when, 

ii.  63S,  n. 
mode  of  obtaininff  deeds  in  equity,  ii.  633,  n. 
equity  will  give  deeds  to  him  who  has-reco- 

vered  possession,  ii.  633,  n. 
defendant  not  obliged  to  produce  such*  as 

would  weaken  his  title,  ii.  634. 
unless  plaintiff  make  some  proof  tending 

to  falsify  answer,  ii.  634. 
therefore  assignee  of  whole  term  in  mort- 
gage, not  compellable  in  equity  to  pro- 
duce his  assignment,  to  enable  raprtsagee 

to  sue  him  upon  the  covenants  of  the 

original  lease,  [Sedqu.^  i.  178. 
of  bill  for  reference  to  Master,  to  say  whe« 

ther  deed  contains  trust  for  plaintiff's 

benefit,  ii.  634,  n. 
mortgagee  af^er  foreclosure  nisi  not  com- 

peUable  to  produce  deeds,  ii.  635. 
unless  he  consents  to  sale,  ii.  635. 
or  it  be  necessary  for  mortgagor's  title,  ii. 

635. 
but  refusal  good  reason  for  enlarging  time 

to  redeem,  ii.  635. 
mortgagee  no  right  to  shew  title  deeds,  L 

313,  n. 
not  open  to  mortgagor's  inspection,  other- 
wise of  mortgage  deed,  ii.  935,  n. 
taken  from  dowress,  but  not  from  ordinary 

tenant  for  life,  i.  53. 
remainder-man  cannot  compel  delivery  of 

deeds  from  tenant  for  life,  ii.  643f  n. 
of  bill  by  heir  to  recover  possession  of  title 

deeds,  ii.  642. 


DEEDS,  TITLE— feMltiiiKd.) 

of  persons  enutled    to    custody  of  title 

deeds,  f.  5S,  n.  ii.  64f(>  if. 
trustees  of  settlement  ought  to  retdn  title 

deeds,  ii.  643,  n» 
stolen,   account   directed  with  inquiry  of 

what  became  of  them,  ii.  959,  n. 
bankrupt   having   deeds  not  a  necessary 

party  to  bill  of  foreclosure,  ii.  973,  n. 
deposit  of  deeds,  belonging  to  wife's  mort« 

gage  creates  equitable  lien,  ii.  768, 769. 
depositary  of  deeds,  must  keep  tliem  as 

safely  as  he  would  his  ovni,  ii.  1061. 
See  Dep09itf  Equitable  iwrtgtige, 

DEFAULT,. 

in  payment  of  first  half  year's  interest,  not 

a  forfeiture  of  whole  covenant,  ii.  903,  A. 
but  non-payment  of  interest  is  a  breach  of 

whole  mortgage  condition,  iL  965,  n. 
in  payment  of  one  inttahnent,  execution 

may  be  takes  out  for  whole  debt,  ii.  liOO. 

DEFEASANCE, 

in  separate  deed,  i.  4. 

condemned,  i.  5,  n^  8,  n. 

what  constitutes,  i.  5,  n. 

annexed  to  warrant  of  attorney,  L  5,  n. 

rules  respecting,  i.  5,  n. 

supplied  on  parol,  1.  130,  n.  151. 

confining  reaemption  to  joint  lives  of  mort- 
gagor and  mortgagee,  bad,  i.  130,  n. 

of  fraud  in  preventing  production  of  de- 
feasance, h  ISO,  n« 

mortgagor  concealing  defeasance  loses  his 
estate,  though  third  persons  have  notice 
thereof,  i.  438. 

DEFECTIVE  MORTCS^AGE, 

priority  of  redemption  where  first  mortgage 

is  defective,  i.  338,  n. 
mortgagee  without  notice  taking  defective 

conveyance  and  assignment  of  term,  pro- 

tected,  i.  468. 
cured  by  attendant  term,  i.  479,  n. 
prior  incumbrance,  defective  at  law,  not 

available,  i.  453,  n. 
second    effectual    mortgage    will    prevail 

against  prior  defective  one,  though  made 

with  notice  of  such  defective  security, 

1.  538. 
contra  now,  as  notice  of  defective  mortgage 
'   to  person  acquiring  subsequent  legal  title, 

renders  it  valid  against  hiro,  i.  338,  n. 

530,  n. 
judgment  creditor  postponed,  though  prior 

mortgage  defective,  whereby  lien  ofjudg- 

ment  attached  on  legal  estate,  i.  538,  n. 
enforced  against  subsequent  judgment  ere- 

ditors,   Sough  not    against   subsequent 

mortgagees,  1.  530. 
bnt^it  is  questionable  whether  equity  will  in 

every  case  postpone  a  judgment  creditor 

to  a  prior  defective  mortgage,  i4  531,  n. 
second  mortgagee  without  notice  of  prior 

defective  mortgage  preferred;   sicus  if 

with  notice,  i.  530,  n. 
bill  to  supply  defective  mortgage,  and  be 

relieved  against  judgments    by  heir  of 

mortgagor,  decreed  accordingly,  i*  531. 
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DEFECTIVE  MOilTGAOE-(MtifNMl.) 

covrtwill  not  Mipplj  defect  to  sttrrender 
of  copyhold  martf^age  against  sabseqaent 
purchaser  with  tiUe,  i.  530. 

bat  a  defective  flnrrender  of  copyholds  has 
been  sappUed  in  favor  or  mortgagee 
against  assignees  of  bankruptcy  mort- 
gagor, i.  531. 

instance  where  coort  granted  rdief  in  fiivor 
of  mortgagee's  widow,  in  case  of  a  de- 
fective mortgage  of  leasehold  property, 
U.1095. 

general  ride  as  a  relief  on  defective  mort- 
gages, L  5$tf  n. 

resnlt  of  cases  on  defective  asssrances,  i. 
553,  n. 

equitable  mortgage  may  be  inferred  from 
recital  or  covenant  for  inrther  assurance 
in  defective  deed,  ii.  1049. 1050. 

no  lien  by  delivery  of  deeds  on  execution 
of  void  conveyance,  semb.  ii.  1053. 

DEFICIENCY  OF  ESTATE— (see  Applka- 
turn  ^  money y  Personal  eslofe,  Sale.) 

DELAY, 

through  embarrassment,  for  twenty  years, 
no  bar  to  renewal  of  suit,  i,  371,  n. 
See  Cos^s,  Sdidtor, 

DELEGATION  OF  POWERS, 

should  be  by  deed,  though  not  necessary 
that  it  should  be  by  indenture,  ii.  1145,  n. 

DELIVERY  OF  DEEDS, 

if  proveable  aliunde,  ii.  723,  n. 
essential  to  completion  of  gift,  iL  1025. 
See  Deid$,  Re-ieUcery* 

DEMAND, 

forbearance  to  make  demand,  presumption 
that  claim  is  satisfied,  or  tliat  claimant 
intends  to  relinquish  it,  i.  363,  n. 

•f  account  without  process  or  acknowledg- 
ment, no  avail,  i.  372,  n. 
See  AcknowledgmaU, 

DEMISE, 

mortgage  by  demise  preferred  to  mortgage 

in  fee,  i.  7,  8, 108,  n. 
in  ejectment,  when  it  should  be  laid,   ii. 
1071. 
See  IQeetmewt. 

DEMURRER, 

mortgagee  may  take  advantage  of  length  of 
time  by  demurrer,  i.  362,  n. 

but  length  of  time  not  a  complete  bar  on 
demurrer,  i.  363,  n. 

impediment  canuot  be  taken  advantage  of 
by  demurrer,  i.  366. 

that  mortgagee's  executor  is  n<}  party  al- 
lowed, ii.  968. 

and  proceedings  stayed  if  that  fact  appear 
at  hearing,  ii.  968. 
See  Plea, 

DENIAL, 

of  mortgage,  with  knowledge  that  other 
suras  are  about  to  be  lent,  occasions  loss 
of  priorify,  i.  446. 

what  a  sufficient  denial  of  notice,  i.  537,  n. 

of  notice  at  time  of  purchase  only,  not 
enough,  i.  536. 


DENIAL— (eoRftesd.) 

plaiiitiflrs  witness  mwt  g|v€  way  to  MBd- 
anf  s  denial,  !•  556. 
See  Answer,  Ple^  fViium* 


DEPOSIT, 

paid  by  purdiaser  creates  equitable  lica« 

estate,  iL  1062. 
if  deposit  be  refunded,  It  must  be  irilh 

interest,  ii.  920. 

DEPOSIT  OF  DEEDS, 

creates  lien  on  land,  when,  iL  1050. 
no  lien  by  agreement  to  depoat,  as  (fislis- 
guished  from  agreement  to  aoake  BMrt> 
^age,  ii.  1052. 
written  agreement  shonld  accompany  4cp^ 

sit,  iL  1052. 
this  agreement  must  be  stamped  as  « i 

legal  mortgage,  ii.  1052. 
but  if  unstamped,  parol  evidence  any  k 
adduced  to  shew  for  what  pnrpoie^- 
posit  was  made,  i.  151,  n.  ii.  1052. 
recital  in  defeasance  enough  to  shew  par- 
pose  of  deposit,  iL  1061. 
so  of  recital  m  bond,  iL  1 168. 
the  word  "  security,"  in  head  of  id^dik 
of  deeds,  sufficient  to  shew  porpoie  tf 
deposit,  ii.  1054, 1168. 
a  contract  executed,  ii.  1051. 
whether  such  deposit  be  for  pnrpoKi  / 
security,  triable  by  jury.     [Secanu- 
stance  of  this,  Dwoies  v.  GHadky,  Shrew 
bury  assises,  August  l ,  1822.    fmUj  Ai- 
gust  5,  1822.]  ii.  1051. 
doctrine  of  deposits  not  to  be  extesdcd, 

iL  1051,  2. 
uniformlv  reprobated,  ii.  1051.    '    ^. 
creates  hen  without  a  word  passing,  S.  10% 
no  secondary  equity  on  deposit  of  dec^ 

u.  1052. 
by  tenant  for  life  creates  no  lien,  ii.  \^ 
casual  deposit  creates  no  lien,  ii.  1033. 
no  lien  by  delivery  of  deeds  on  execitM> 

of  void  conveyance,  $emb.  iL  1053. 
deeds  deposited  with  mortgagor's  wife  av 
kept  in  separate  trunk,  not  safficMr 
delivered,  ii.  1053.  . 

unsettled,  whether  ail  deeds  necessaiy  t»  ^ 
delivered  to   create   deposit,  ii  1^ 
1054. 
Inferred  from  bite  case  that  whole  of  deew 
must  be  delivered  to  create  lieo,  il  1^ 
delivered  to  an  attorney  to  prefisie  Bi«t* 
gage,  not  an  equitaMe  depoat,  ii  10M>^ 
does  not  bind  borro^rer  to  give  so  actvi 

interest  in  the  estate,  ii.  1054. 
effect  of  possession  of  deeds  not  tf  depw; 

i.  476.  ii.  1051, 1057. 
may  be  of  use  without  its  creating* t  iO) 

il.  1051, 1057. 
for  safe  custody  creates  no  lien,  ii.  l^v 
delivered  to  attorney  expressly  to  pfff''* 

mortgage,  evidence  or  an  intended  i«'i 

ii.  1055. 
this  case  questioned,  ii.  1056.  , 

contract  for  conveyance  and  coBW^" 

deposit  distinguished,  ii.  1055*  . 

•    agreement  to  make  mortga^  ^^^LIL 

parol,  and  deeds  delivered  to  ^f^ 
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DEPOSIT  OF  DEEDS^ewHmud.) 

same,  held  to  create  equitable  deposit, 

ii.  1055. 
noticed  at  law ;  but  ddiverr  to  prepare 

assignment  creates  no  Ken  ttere,  li.  1056. 
equitable  mortga^  by  deposit  of  copy  of 

coort  roll,  ii.  1056,  n« 
emairy  directed  whether  deposit  will  cover 

future  advances,  U.  1057. 
concluded  that  deposit  will  coTer  futnre 

advance,  if  supported  by  evidence  or  oath 

QttcoBtradicted,  U.  1056. 
equitable,  preferred  to  legal  mortgage  with 

notice,  ii.  1058. 
senw,  if  legal  mortgage  be  made  without 

notice  of  former  deposit,  ii.  1058. 
depositary  partine  with  lease  for  renewal, 

not  deprived  or  priority,  ii.  1059. 
but  if  there  be  a  lease  for  a  term,  which  is 

not  in  its  nature  renewable,  mortgagee 

paiting  with  old  lease,  gains  no  lien  on 

new  term ;  but  he  does  not  thereby  lose 

his  eqnitable  claim  on  old  lease,  though 

surrendered  by  mortgagor,  ii.  1052. 
lease  not  to  be  assigued  without  licence, 

yet    .deposit    good    against    asngnees, 

ii.  1060. 
deposit  of  mortgage  bond  creates  no  lien, 

li.  1060.  I 

deposit  of  West  India  Dock  Company  war- 
rants, carries  the  property,  i.  47,  n. 
deposit  of  bill '  of   ladmg  creates  lien,  1. 

29,  n. 
of  petition  for  sale  in  bankraptcy  by  depo- 
sitary, ii.  1060. 
depositary  allowed  costs  of  his  petition  for 

sale,  provided  some  writing  accompanies 

deposit,  ii.  1061. 
prior  act  of  bankruptcy  vitiates  tnmsfer  of 

deposit,  ii.  1061. 
assignees  of  bankrupt,  necessary  parties  to 

conveyance  from  depositary  to  purdiaser, 

ii.  1061. 
constitutes  equitable  lien  against   crown, 

ii.  1057. 
depositary  miut  keep  deeds  as  safely  as  he 

would  his  own,  ii.  1061. 
See  EquUabie  mortgage* 

DESCENDED 

uid  devised  estates  distinguished  as  to  as- 
sets and  payment  of  debts,  i.  S19,  n. 

estate  must  exonerate  mortgaged  lands  de- 
vised, whenever  personalty  is  exempt  or 
exhausted,  ii.  830,  841,  846,855,  n. 

estate,  third  fund  for  payment  of  debts, 
i.3«5. 

estate  must  exonerate  devised  estate  in- 
cumbered, though  debts  are  charged  ge- 
nerally on  all  testator's  lands,  ii.  853. 

devise  to  A.  for  500  -  years  in  trust  to  pay 
debts,  exonerates  descended  estate  tiU 
trust  fails,  ii.  856. 

^tate  first  liablje  to  discharge  mortgages, 
though  mortgage  estate  devised  subject 
to  incumbrance,  ii.  855,  n.  856,  n. 

i^re  cliarge  of  debts  no  exoneration  of  de- 
scended estate,  sed  contra  if  particular 
fund  be  created,  ii.  857,  n. 


DESCENDEDH<»M<tini^) 

devise  of  mortgaged  estate  subject  to  in- 
cumbrances, no  exoneration  of  descended 
estate  or  personal  fund,  ii.  857,  a. 

generally,  descended  estate  must  exonerate 
devised  estate,  thohgh  latter  charged 
with  debts ;  sed  contra  if  devised  estate 
be  expressly  pointed  out  in  aid  of  an- 
other fond  provided  for  that  purpose, 
ii.  858. 

if  estate  descend  to  heir,  subject  to  mort- 
gage, land  the  primary  fund  at  bis  death 
for  payment  or  mortgage,  ii.  863,  866, 
867,  875. 

whether  this  rule  applies  to  further  ad- 
vances to  heir,  ii.  875,  n« 

it  does,  if  further  advance  be  to  pay  an- 
cestor's debt,  ii.  875,  n* 

or  if  it  be  of  small  amount,  ii.  875,  n« 
See  Dewited  utaie, 

DESCENT, 

intention  to  break  it  must  appear  on  will 
to  make  equity  of  redemption  equitable 
assets,  i.  326,  n.  328,  n. 
See  Aoaets, 

DEVASTAVIT, 

mortgagees  privity  to  a  devaMtami  by  exe- 
cutor, enoangers  his  security,  L  104,  n« 
ii.  570,  571. 

DEVISE 

revoked  by  fine  levied  by  testator,  dymg 
without  making  any  new  disposition  of 
estate,  i.  11 1,  n. 

when  devise  revoked  by  subsequent  mort- 
gage and  fine  or  recovery,    L  lis,  n. 

.     113,  n. 

effect  of  devise  to  pay  off  mortgages, 
i.  233,  n. 

vrill  pass  lands  articled  for,  i.  289. 

equitable  and  futnre  interests  may  be  Ite- 
▼ised,  L  289,  n. 

so  may  possibilities  coupled  with  interests, 
i.  270. 

equity  of  redemption  may  be  devised^ 
t.  433,  n. 

of  reversion  passes  equity  of  redemption 
as  an  incident,  i.  433,  n. 

equity  of  redemption  not  devisable  before 
condition  broken,  i.  268. 

of  equity  of  redemption  to  pay  debts  makes 
it  equitable  assets,  i.  325. 

efiect  of  devise  of  equity  of  redempdon  to 
executor  and  his  heirs,  i.  327,  n. 

of  equity  of  redemption  most  be  attested 
by  three  witnesses,  i.  266,  n.  427,  433. 

of  mortgage  keeps  alive  redemption,  i.  380. 

so  does  devise  noticing  mortgage,  i.  389,  n. 

mortgage  in  fee  devisable  by  will  attested 
bv  three  witnesses,  i.  408,  417. 

"  an  my  mortgages^  will  pass  land  mort- 
gaged, i.  408. 

so  will  <f  securities  for  money,"  i.  408. 

**  mortgages*'  and  **  securities,*'  what  these 
words  pass,  i.  408. 

but  '*  ail  my  property  at  A.''  will  not  pass 
mortgage,  the  deeds  of  which  are  there, 
i.  431,n. 

lands  mortgaged  will  pass  by  any  words  as- 
certaining them,  i.  409. 
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DEVISE— (cMh'mcAl.)  »- 

of  freehold  lands  at  C.  will  pais  inortgased 
estate  there,  if  testator  have  do  other 
lands  at  C,  i.  409. 

^'possessed'' prevents  lands  passing ;  mort- 
gagee in  tee  not  being  in  possession, 
i.  409,  410. 

of  land  by  person  having  freehold  and 
leasehold,  tormer  only  passes ;  conira  if 
he  hav^  leasehold  only,  1.  409,  n. 

of  freehold  and  leasehold,  both  passed  by 
term  <*  Umd,'*  if  so  intended,  1.  409. 

**  mortgages"- coupled  with  personal  things 
will  not  pass  fee,  i.  410. 

constmction  bad  if  it  render  will  void, 
u  411. 

"mortgages''  will  carry  all  testator's  In- 
terest, whether  in  fee  or  for  years, 
i.  f679  n.  411. 
^  mort^l^  will  not  pass  as  land  nnder  de- 
scription applicable  to  its  locality  merely, 
if  intended  to  be  personalty,  ii.  668  to 
670. 

general  words  descriptive  of  real  estate 
only,  will  not  pass  mortgages  if  those 
words  can  be  otherwise  satisfied,  i.  411, 
412. 

cases  where  general  descriptions  held  to 
pass  le^  estate,  though  confined  to  my 
estate,  i.  412,  n. 

what  lands  pass,  a  question  of  intention, 
i.  409,  n.  415,  n.  416,  n.  418,  n. 

intention  preferred  to  legal  effect  of  devise, 
i.  413,  n. 

mortgaged  lands  not  passed,  if  devise  be 
for  purposes  to  which  legal  estate  is  in- 
applicable, i.  415. 

charging  lands  with  a  rent,  evidence  that 
mortgaged  lands  notinclnded,  i.  414. 

mortgage  lands  included  in  prior  devise  in 
order  to  make  a  residue,  i.  414. 

devise  of  lands  in  A.  or  elsewhere,  mort- 
gage lands  do  not  pass,  i.  413. 

enect  of  word  *'  elsewhere,"  i.  413,  n. 
414,  D. 

old  mortgages  pass  as  testator's  own  pro- 
perty, i.  416. 

what  general  words  pass  lands  in  mortgage, 
i.  416. 

dry  legal  estate  of  no  nse  to  pay  debts, 
therefore  not  inclnded'  in  general  de- 
vise, i.  417,  n.  418,  n. 

legal  estate  not  passed  by  general  words, 
withoBt  Intention  to  inchide  it,  i.  417,  n. 
418,  n. 

general  devise  to  executor  implies  that  he  is 
to  have  legal  estate,  aemb.  u  418. 419. 

inconvenient  to  devote  estate  in  mortgage 
to  bear  fruits,  as  to  a  charity  for  instance, 
i.  418,  n. 

dry  trust  estate  not  devisable  for  1>eneficial 
purposes,  1.419,  n. 

every  part  of  will  must  be  looked  .to  for  in- 
tention, i.  420,  n. 

if  that'  not  embarrassed,  legal  estate  will 
pass,  i.  420,  n. 

of  mortgages  for  years,  i.  422,  n. 

result  or  cases  as  to  legal  estate  passing  by 
general  words,  i.  421,  n. 


BEVISE^MMNiHMd.) 

instance  where  mortgaged  premlset  faeMlo 
pass  under  general  devise,  ii.  1098. 1099. 

what  words  will  pass  estate  after  forcdo- 
snre,  ii.  421. 
'    Scotch  mortgage  not  deviaable  by  English 
will,  i.  422,  n. 

but  English  mortgage  as  a  collateral  » 
cnrity  will  pass  .by  general  words, 
i.  483,  n. 

after  decree  of  foreclosure  atsx,  ^  my  free* 
hold  lands''  will  pass  mortgage  in  fee, 
i.  423,  n. 

lands  will  pass  by  general  devise  after  fine- 
closure,  if  so  intended,  though  treated 
as  in  mortgage,  i.  267,  n.  423,  n. 

case  where  bequest  of  money  held  to  carry 
interest  in  land,  though  mortgage  fore- 
closed, i.  424,  n. 

after  forecloaure,  estate  not  devisable  as  a 
mortga^,  unless  b^  subsequent  will,  or 
prior  will  be  republished,  L  425,  n. 

eftect  of  devise  to  mortgagor  by  first  mort- 
gagee, after  foreclosure  of  second  mort- 
gage, ii.  1000. 

of  principal  does  not  carry  interest,  i.  426. 

of  interest  does  not  carry  principal,  u  427. 

efiect  of  testator's  recdipt  of  mortg^e  ao- 
ney  after  devise  of  mortgage^  i.  432,  a. 

snch  receipt  is  an  ademption,  if  mortg^gt 
be  specifically  devised,  i.  432,  n. 

of  mortgage  needs  no  attestation,  beng  oot 
of  statute  of  Frauds,  i.  427. 

of  mortage  at  law  and  in  equity  distia- 
guished  as  to  attestation,  L  4if9. 

of  legal  estate  requires  attestation  of  liiiee 
witnesses,  i.  427,  n.  430,  n. 

morif  agee  may  devise  mortgage  of  copj* 
holds  before  admittance,  ii.  1071. 
See  GtHeral    mn/s,    IntenHnf  L^A 
ettale. 

DEVISE  FOR  PAYMENT  OF  DEBTS, 
however  anxiously  worded,  is  not  of  itsdf 

sufficient  to  exonerate  personal  estate, 

ii.  839,  n. 
devise  to  trustees  to  pay  debts  and  legacies 

out  of  rents,  trustees  may  niortgage  or 

seU,  i.  62.  64,  65. 
takes  case  of  statute^  of  fraudulent  devises, 

i.  69. 
debts  are  revived  by  devise  for  their  paj- 

ment,  i.  357,  n. 
devise  for  debts  generally,  revives  rimple- 

con tract  debts,  though  seventy  years  old, 

i.  44)1,n. 
See  DevUdd    etiote,    Permul   ftidtf 

,      Residue, 

DEVISED  ESTATE, 

devised  and  descended  estates  distingvisked 

as  to  assets  and  payment  of  debts,  i* 

319,  n. 
fourth  fund  for  payment  of  debts,  i.  525,  ■* 
not  applied  for  debts  (though  subject  to 

mortgage)  till   descended  and  personal 

estate  exhausted,  ii.  854. 
applied  before  descended  estate,  wben,  ii- 

858,  n. 
instaoce  ^^here  devised  estate  was  licld  first 

liable,  ii.  878,  n«  879,  n. 
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and  equities  of  redemptioii  how  aflfected,  by 
what  creditors,  i.  326,  n.  > 

See  AsHts,  De$cended  ettaie, 

DEVISEE, 

admitted  to  redeem  mortgage  in  fee  made 

subsequent  to  will,  i.  ill. 
mortgage    to   devisee  .a  total  revocation, 

i.  lis. 
of  equity  of  redemption,  paying  off  money, 

and  taking  assignment,  heir  cannot. re- 
deem, L  129. 
of  equity  of  redemption  not  liable  to  co- 
venants   as    assignee    of  whole    term, 

i.  184,  m 
set-off  not  allowed  to  devisee  of  equity  of 

redemption,  when,  ii.  945,  n. 
in  trust,  mortgaging  for  his  own  debt,  mort- 
gagee cannot  retain  lands  for  debt  due 

from  testator,  i,  223. 
In  trust  for  payment  of  debts,  not  liable  to 

pay  bond  debt  due  to  mortgagee,  in  full, 

if  funds  insufficient,  i.  353. 
of  mortgage  money  may  foreclose,  i.  266,  n. 
entitled  to  redeem  in  preference  to  heir, 

i.  266. 
need  not  make  heir  at  law  party  to  bill  to 

redeem,  i.  269. 
for  life  Diay  redeem  and  hold  over,  i.  312. 
more  easily  found  than  heir,  i.'418,  n. 
heir  a  trustee  for  devisee  of  mortgage,  if 

legal  estate  does  not  pass,  i.  4i?9. 
may  use  heir's  name  in  a  court  of  law  or 

equity  to.  compel    payment  of  money, 

i.  429,  n. 
term  no  protection  against  dower,  in  favor 

of  devisee,  ii.  688,  n. 
[of  land  is  liable  to  debts  of  his  devisor 

by  4  &  5  W.  &  M.  c.  14.— Ed.] 
entitled  to  have  personal  fund  applied  in 

payment  of  mortgage  on  devised  estate, 

ii.  781. 
whether  there  be  covenant  or  not,  ii.  781,  n. 
general  devisee  entitled  to  benefit  of  per^ 

sonal  estate;  fntra  of  particular  devisee, 

ii.  827. 
^  takes  emm  cnercj  when,  ii.  863.  864. 
of  estate  subject  to  mortgage,  as  between ' 

kU  representatives,  land  primary  fund  for 

mortage,  and  fartlier  advances,  ii.  877. 
necessary  party  to  bill  of  forecl(teure,  when, 

ii.  968,  n.  ^ 
of  a  devisee  of  copyholds  cannot  maintain 

ejectment  without  a'dmittance,  ii.  1071. 

DICKIN'S  REPORTS. 

general  character  of,  ii.  981,  n. 

dilapidations', 

if  mortgagee  answerable  for  ?  ii.  949,  957,  n. 
See  A^cnrsy  WoMte* 

DISABILITY, 

ten  years  allowed  to  prosecute  claim  in, 

after  disability  removed,  i.  364,  n. 
persons  under  disability  may  redeem  after 

impediment  removed,  i.  S65. 
time  having  begun  to  run,  intervention  of 

legal  disability  will  not  impede  it,  i.  366. 
of  infancy,  and  coverture  distiugui^hed,  ii. 

986. 


DISABLING  STATUTES, 

mortgage  made  on  faith  of,  not  to  be  set 
aside  though  statutes  repealed,  i«  265,  n. 

DISAGREEMENT, 

will  not  avoid  a  deed  after  acceptance,  i. 
248,  n. 

of  one  trustee  vests  whole  lease  in  his  com- 
panion, ii.  1096. 
See  Acqukaeeneey  Disclaimer* 

DISCHARGE, 

hand  appointed  to  receive  money,  can  give 

good  discharge  for  it,  i.  229.  237. 
power  to  sell  includes  power  to  give  dis- 
charge for  purchase  money,  i.  235. 

DISCLAIMER,  i.  247,  n. 

of  trustees  appointed  by  deed,  i.  248,  a. 
of  trustees  appointed  by  will,  i.  248,  n. 
not  to  be  relied  on,  [ted  qu.  now,  ii.  1096] 

bill  in  equity  preferred,  i.  249,  n. 
effect  of  disclaimer  on  powers,  i.  249,  ■• 
trustee  of  will  does  not  accent  trust  by 

taking  on  bunsetf  to  convey,  ii.  1096. 
otherwise   as   to   trustee  of  conveyance^ 

$emb.  it  1096. 
late  case  on  disclumer,  ii.  1096. 
an  estate  may  be  disclaimed  by  deed  with- 
^  out  matter  of  record,  ii.  1096. 

DISCONTINUANCE, 

of  wife's  estate  by  husband's  alienation,  ii. 
725,  n. 

DISCOVERY, 

attorney  not  a  necessary  party  to  biR  of 

discovery,  i.  379.  / 

whether  on  bill  of  discovery  defendant  caa 

be  decreed  to  convey,  ii.  1042. 
bill  for  discovery  of  title  deeds,  ii.  633.637. 

See  Deeds. 

DISCRETIONARY  POWERS, 
not  transferrable,  L  247,  n. 

DISMISSAL, 

of  bill  to  redeem  operates  ai  a  foredetnie, 

ii.  968,  n. 
except  where  it  be  dismissed  for  want  of 

prosecution,  iL  968. 

DISSEISEE, 

not  entitled  to  emblements,  L  161,  n. 

DISSEISIN, 

none  by  mortgage  and  retension  of  possea- 

ftion,  i.  49. 
whether  disseisin  be  a  revocation,  i.  115,  n« 
no  disseisin  by  mortgagor's  continuation  in 

possessioD,  per  Sir  W.  Grant,  i.  158,  n. 
eoiUra  per  Sir  T.  Plumer,  ii.  1153.  ^ 
actual  disseisin  and  disseisin  at  election  dis- 
tinguished, i.  158,  n. 
what  amounts  to  disiebin  of  trustee,   i. 

500,  n. 
by  feoffment  of  mortgagor  works  a  remit* 

ter,  and  has  no  effect,  ii.  1036,  n. 
Sir  W.  Granf  s  view  of  disseisin  in  equity, 

ii.  1152. 
disseisin,   abatement,  and  intrusion,  work 

same  effect  in  equity  as  at  law,  ii.  1155. 
See  Feoffment^  Remitter^  Tenant  at  iPi/Z. 
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DISSEISOR, 

mortgagor  a  disseisor  at  election^  u  157. 

c&ntra  now,  semb,  but  bis  tenant  a  tres- 
passer,  i.  157,  n. 

tenant  at  will  leasing  for  years  a  disseisor 
at  election,  ii.  1038. 

title  of  disseisor  and  that  of  his  feoffee  dis- 
tinguished, L 161,  n. 

DISTRESS, 

mortgagee  may  distrain  mortgagor's  tenant 

for  rent  in  arrear  before  ejectment,  i. 

17«.  176. 
receiver  may   distrain   tenants,   bat    not! 

owner  withont  order,  1. 50f ,  n. 

DISTRESS  OF  PARTIES, 

no  bar  to  rule  as  to  length  of  time,  i.  387,  n. 

DIVIDENDS, 

belonging  to  wife,  husband  may  assign,  ii. 

7«1,  n. 
taking  dividends  on  stOjck  not  usury,  when. 

ii.895,n. 
are  payable  half  yearly  only,  and  do  not 

increase  daily  like  interest,  ii.  943. 

DOCKET, 

lien  or  judj^ent  attaches  on  land  from  time 
o£  docketing,  i.  jS75,  n. 

renders  judgment  binding  on  lands  at  law, 
i.  376. 

is  neither  implied  nor  express  notice,  i. 
f76,  n.  S06,  n.  550. 

Stat,  of  Wm.  &  Mary  did  not  make  docket 
notice,  i.  276. 

to  make  docket  notice,  it  must  be  proved 
that  party  searched,  i.  550,  n. 

false  docket  is  as  none,  i.  280,  n. 

effect  of  docket  after  contract  for  purchase, 
i.  280,  n. 

whether  judgment  must  be  docketed  be- 
fore creditor  can  redeem  P  i.  281,  n. 

docketing  judgment  after  time  allowed  by 
statute,  inenectual,  i.  282,  n. 

statute  regulating  dockets,  i.  513,  n.  516. 

fee  for  search  of  docket,  i.  514,  n. 

docketing  unnecessary  as  between  judg- 
ment creditors,  i.5l4. 
SeeJwdgmentf  UndeckOed  Judgment, 

DOE  ▼•  BILDER, 

judgment  in,  i.  502,  503,  n. 
comment  on,  i.  505,  n.  506,  n. 

DOE  V.  PEGGE, 

over-ruled  as  to  recovery  in  ejectment  on  I 
equitable  title,  i.  495,  n.  I 


D06GETT-<see  Docket.) 

DONATIO  MORTIS  CAUSA, 
what  is,  ii.  1025. 

tiiree  kinds  of  gift  nurtU  eautOy  il,  1027. 
delivery  indispensible  in  each,  ii.  1027. 
delivery,  of  what  things  wiU  perfect  gift 
mortis  cauM,  ii.  1027,  n. 

DOWER, 

a  moral,  legal,  and  equitable  right,  ii.  622,  n. 
a  legal  demand,  u.  699,  n. 

mortgagee's  wife  entitled  to  dower  at  law. 
».  7.  ' 


DOtTER^cMUtmicd.) 

coiUra  in  equity,  i.  7,  n.  IL  703. 

none  of  trust  estate,  or  equity  of  redenp' 

tioui  1. 252,  n.  289,  n.  iL  693,  a.  700. 
mortgagee  buying  dower,  heir  on  ledemp* 

tion  entitled  to  It,  i.  346. 
act  to  prevent  clandestine  mortgagei  does 
not  extend  to  bar  mortgagor's  widow  of 
dower,  i.  40^ 
attendant  term  prevents  but  does  notlur 

dower,'  i.  483. 
mortgagee  may  rely  on  term  as  a  pntoc- 

tion  against  dower,  i.  484,  n. 
whether  term  assign^  <|^tCT*  husband's  deatb 
will  protect  against  dower,  L  484,  n.  ts 
486*. 
if  term  created  just  before  marriage  wiO 

protect  against  dower?  i.  436, n. 
of  requiring  fine  as  actual  bar  of  dower, 

1. 483,  n. 
attendant  term  is  subject  to  dower,  i.5li,i. 
widow  may  obtain  dower  bv  redeeming  ■- 

satisfied  mortgage  term,  iL  689,  a. 
whether   covenant   against  incumbrsnai 
will  indemnify  against  costs  in  vrit  of 
dower,  ii.  690,  n. 
not  barred  by  post-nuptial  jointure,  iLfi74 
husband's  fine  no  bar  to  dower,  except  bf 

non-claim,  ii.  673. 
wife  entitled  to  dower  after  fine  on  sgree- 

ment  to  redeem,  ii.  674,  675. 
barred  totally  or  partially  by  mortgsge  aid 
&ie,  according   to  intention,  ii.  675,  b. 
678,  n. 
fine  levied  to  secure  mortgagee  does  not  bir 

dower,  ii.  677.    See  Fhu. 
to  bar  dower  absolutely  by  fine,  ttummut 
be  a  new  settlement  of  estate  dutnct 
from  proviso  for  redemption,  ii.738,D. 
hosbancl's  personal  estate  must  disencni- 

ber  dower  of  mortgage,  ii.  681,  n. 
that  insufficient  heir  mtut  discharge  dower 

of  its  burthen,  ii.  681,  n. 
satisfied  and  unsatisfied  mortgage  term  dis* 
tinguished  in  equity  as  to  dower,  iL  687. 
widow  entitled  to  dower  on  mortg^efor 

years,  ii.  691,  n. 
contra  on  mortgage  in  fee,  il.  688. 699. 
widow  not  entitled   to,  where  tliere  are 

leases  for  lives,  ii.  700,  n. 
general  result  of  cases  respecting  dower,  of 
equity  of  redemption  on  mortgage  ia  fee 
and  mortgage  for  years,  ii.  701,  n. 
not  prevented  by  trustees  delaying  to  cob- 
vey  legal  estate  to  husband,  ii.  70S. 

DOWRESS, 

compellable  to  resign  custody  of  deeds  ob 

eonfirmation  of  her  title,  i.  $9, 
may  redeem,  i.  261,  n.  286,  n. 
and  hold  over  for  two-thirds,  ii.  681. 
redeeming  has  claim   on  estate  for  two- 

thirds  of  interest,  and  whole  <tf  prisd* 

pal,  ii.  923,  n. 

must  contribute,  L  311,  n. 

relieved  against  term,  when,  ii.  686, 687,  a. 
688,  n.  ,       www,      , 

not  allowed  account  of  by-gone  pnBti,  if 
•he  neglect  filing  bill,  U.  732. 
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BOt  deYisable  for  beneficial  purposes,  1. 419. 
drv  mortgage  no  bar  to  ejectment,  if  hen, 
iU  1085. 

DUMB 

person  may  mortgage,  if  capable  of  onder- 
standing  transaction,  i.  58* 

DUPUCATES, 

of  deed  creating  term,  renders  assignment 
preferable  to  declaration,  i.  471,  n. 

DURESS, 

person  nnder,  may  not  mortgage,  i.  59. 

E. 

EATON  V.  JACQUESy  OTer-raled,  i.  179. 

EIGNE  MORTGAGE 

distingnisbed  from  puisne  and  mesnt  mort- 
gages, i.  524,  n. 

BIECTMfiNT, 

of  the  action  of  ejectment,  ii.  1085. 

outstanding  terra  a  bar  to,  ii.  1086. 

a  spur,  ii.  1087. 

if  defendant  prove  title  out  of  lessor,  it 

will  be  sufficient,  thoogB  he  have  none 

himaelf,  ii.  1085. 
drjr  mor^;age,no  bar  to  ejectment,  when, 

ii.  1085* 
proceedings  in  ejectment  may  be  stayed  by 

tender  of  principal,  inter»rt,  and  costs, 

1.166. 
except   where   right   is  questioned '  or    it 

would  prejudice  subsequent  incumbran- 
cers, i.  169. 
not  stayed  if  mortgagor  has  agreed  to  con- 
vey equity  of  redemption  to  mortgagee, 

i.  169.  n. 
centra  it  no  conveyance  tendered,  i.  169,  n. 
master  cannot  admit  evidence  to  dispute 

what  is  due,  i.  170,  n. 
stayed  if  mortgage  appears  satisfied,  till 

that  determined,  ii.  966. 
additional  cases  on  staying  proceedings  in 

ejectment  under  stat.  7  Geo.  2.  c.  20, 

ii.  1094. 
demise  may  be  laid  in  ejectment  any  time 

after  forfeiture  of  mort^ase,  i.  157,  n. 
surrenderee  should  lay  his  demise  between 

surrender  and  admittance,  ii.  1071. 
[where  a  term  is  assigned,  in  trust  to  secure 

mortgage   money,  and  tlicn    to   attend, 

demise  should  be  laid  in  trustee's  name.-* 

Ed.] 
unstamped  agreement  good  defence  in  eject- 
ment^ when,  i.  159,  n. 
twenty  years  possession  by  mortgagor  and 

mortgagee  a  bar  to  ejectment,  i.  167,  n« 
plaintin  must  recover  on  legal  title,  i.  17S. 
•econd  mortgagee  cannot  bring  ejectment, 

i«  S60,  n. 
not  maintainable  on  equitable  title,  i.  398. 
recovery  on  equitable  title  once  allowed, 

eoiiira  now,  i.  494,  n. 
cannot  be  brought    either  by  or  against 

receiver  without  leave  of.  court,  i.  SOS,  n. 
ma^  be  brought  by  remainder-man  on  for- 

witure  of  preceding  estate,  i.  369,  n. 


possession  of  deeds  creating  tern  no  de- 
fence in  ejectment,  i.  476. 

all  terms  available  in  ejectment  may  be 
required  to  be  assigned,  i.  487. 

term  acc^uired  in  after  ejectment  brought 
no  avail,  i.  497,  n.  505,  n. 

term  in  plaintifi^  trustee  not  to  be  set  up  in 
ejectment,  i.  493,  n.  494,  n. 

mortgagor  not  allowed  to  set  up  title  against 
mortgagee,  i.  494,  n. 

nor  is  tenant  allowed  to  set  up  title  of 
mortgagee  against  mortgagor,  i.  494,  n« 

but   though   mortgagor  may   not   set   up 
term  against  mortgagee  his  assignee  may, 
i.  495,  n. 

judgment  in  ejectment  postponed  to  decree 
in  Chancery,  i.  539,  n. 

necessary  to  obtain  possession  under  degU^ 
ii.  600,  n. 

not  a  good  reduction  of  wife's  cbotet  tn 
action  into  possession,  ii.  751,  n. 

after  judgment  in  ejectment  first  mortgagee 
compellable  to  enter  as  against  subse* 
quent  incumbrancers,  ii.  952,  St  n« 

costs  of  ejectment  not  allowed  if  no  notice 
taken  thereof  in  bill,  ii.  992,  n. 

(though  it  complain  of  ouster)  no  evidence 
of  mortgagor  s  election  to  be  out  of  po8^ 
session,  i.  164.  U.  1040. 

devisee  of  a  devisee  of  copyholds  cannot 
maintain  ejectment  without  admittance, 
ii.  1071. 

mortgagor  not  a  competent  witness  in  eject- 
ment, ii.  1071. 

statute  empowering  landlords  to  enter  with- 
out ejectment,  saves  interest  of  mort- 
gagee of  lease,  ii.  1086* 

same  in  Ireland,  ii.  1086. 

for  toll  houses  lies  by  mortgagee  of  toUs, 
ii.  1087. 

mortgagee   may  make   himself  defendant 
in  ejectment,  ii.  1095.  ' 
See  Eq^Uable  tjedment^  RemedUt, 

ELECTION, 

portion  not  postponed  merely  to  give  trw- 
tees  an  election,  i.  89. 

vilien  wife  will  be  put  to  her  eleetioo, 
U.  742,  n. 

of  the  doctrine  of  electitm  as  it  applies  to 
mortgages,  ii.  1087. 

plaintin,  when  required  to  elect'  which  re- 
medy he  will  pursue,  ii.  1047,  n. 

ELECTIONS, 

mortgagor    in    possession    may   vote  for 

county  or  borough  election,  i.  170. 
so  mi&y  mortgagee  if  in  actual  possession, 

i.  170.  .  ^  . 

mortgage  colourably  discharged,  to  sive 
mortgagor  a  vote   at    election,  nsdess, 

i.  170,n. 

mortgagee  in  possession  seven  years  before 
the  election,  qualified  to.  stand  as  a  can- 
didate, i.  213. 

[consequently  mortgagor  may  be  elected 
member  of  parliament  unless  mortgagee 
has  been  seven  years  in  possession.^-£(f.] 
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ELEGIT, 

origin  of,  2.  275,  n. 

given  by  stat.  of  Westm.  9.,  I.  516. 

sheriff  on^ht  not  to  extend,  if  chattels  luf- 
ficient,  1. 174,  o. 

tenant  by  elegit  may  redeem,  i.  f74« 

mortgagee  in  possession  cannot  sne  an 
elegit,  i.  5«0,  n. 

against  whom  and  for  what  elegit  lies,  ii. 
599,  n. 

ejectment  necessary  to  obtain  possession 
under  elegit,  li.  600,  n« 

tenant  by  elegit  holds  punaqtte,  and  mnst 
account,  when,  ii.  600,  n. 

tenant  by  elegit  has  a  chattel  interest,  de- 
terminable on  tender  of  money  In  court, 
ii.  600,  n. 

lands  taken  in,  descend  to  personal  repre- 
sentatives, ii.  1076. 

mode  of  executing  writ  of  elegit,  ii.  600,  n. 

€4qnaM  lies  after  elegit,  ii.  600,  n. 

creditor  allowed  costs,  when,  ii.  99S,  n. 

ELIZABETH, 

statute  13  of,  and  tl  Jac,  1.  distinguished, 
i44. 

ELSEWHERE, 

^ect  of  this  word  in  general  devise,  i.  413, 
&  n.  414,  n. 

EMBLEMENTS, 

mortgagor  not  entitled  to,  i.  156.  ii.  1035,  n. 

contra  of  tenant  at  will,  i.  156. 

mortgagor  and  his  tenant  distinguished  as 
to  emblements,  i.'i6l,  n. 

tenant  of  mortgagor  not  entitled  to  emble- 
ments, i.  161,  n. 

nay  be  taken  by  mortgagee,  on  eviction  of 
mortgagor,  and  produce  applied  towards 
payment  of  mortgage  debt,  i.  162. 

sold  and  carried  away  may  oe  followed  by 
mortgagee,  though  in  possession  of  pur- 
chaser, i.  162. 

ENCOURAGEMENT, 

of  loan,  with  means  of  prejudicing  it  after 
completed,  a  fraud,  i.  437,  n.  442,  n. 
See  Concealment. 

ENLARGING  TIME— (see  FarecUmre  md.) 

ENROLMENT— (see  Inrohnent.) 

ENTAIL, 

there  can  be  none  of  attendant  term,  L 
i511,n. 
contra  of  equity  of  redemption,  i.  S52. 

ENTIRETY, 

extendible  by  two  judgments,  11. 601,  n. 

devise  of  mortgage  to  husband  and  wife  in 
fee,  they  become  tenants  by  entireties, 
ii.  1099. 
ENTRY, 

right  of  entry  on  non-payment  confers 
power  to  mortgage,  i.  62,  n. 

of  mortgagee  renders  him  liable  to  cove- 
nants in  original  lease,  i.  183,  n. 

acceptance    of  assignment  equivalent    to 
'         entry,  i.  184,  n. 

not  necessary  to  make  assignee  of  whole 
term  liable  to  covenants,  i.  105,  n. 

remainder-man  may  enter  on  forfeiture  pf 
preceding  estate,  i.  S69. 


ENTRY— (4;«filtJiiiA2.) 

mortgagee  may  assign  wltliont  entering  m 

land,  ii.  10S5. 
of  tenant  at  will's  lessee,  creates  imwitaMc 

disseisin,'  ii.  1039. 

not  necessary  to  avoid  fine  levied  bynwrt- 
gagor,  ii.  1156. 

of  decree,  should  be  attended  to  wbennortr 
gage  is  made  under  decree,  i.  104. 

what  if  iudgment  be  falsely  entered  on  re- 
cord, 1.  280,  n. 

EQUITABLE  ASSETS, 

doctrine  of,  i.  325. 

deiHse  to  executor  with  mere  power  of  nie, 
or  mere  charge  of  debts,  makes  eqoitj  tf 
redemption  equitable  assets,  i.  326,  n. 

to  make  equity  of  redemption  equitable  si- 
sets  in  hands  of  heir,  inteotum  to  biesk 
descent  must  appear  on  will,  L  326,  ■. 
*  devise  of  equity  or  redemption  for  payneit 
of  debts,  msikes  it  equitable  assets;  ttm 
If  devise  be  to  executor,  i.  327«  scrfoie 
p.  320,  n. 

executor  having  power  to  sell  eqmtj  flf 
redemption,  makes  it  eqwtable  aneth 
L  328,  n. 

administration  of  equitable  assets,  i.5f9,a 

equity  of  redemption  of  trust  estate  d^ 
vised  for  payment  of  debts,  is  eqnitsble 
assets,  thoQgh  devisee  be  heir  at  law,l  330. 
See  AoMets, 

EQUITABLE  CLAIM, 

plea  of  purchase  withont  notice  protedf 

against  equitable  claims,  II.  655,  n. 
what  will  bar  ejectment,  will  bar  eqaiiaUe 
claims,  i.385. 
See  Eq[^table  vMimbraMctr,  SUbte  4 
Limitatum, 

EQUITABLE  DISSEISIN, 

there  can  be  none,  per  Sir  W.  Orant,  l 

158.  ii.  1152. 
$ed  contra,  per  Sir  T<  Pinmer,  11.  Il5& 
See  Equity  qf  redemption, 

EQUITABLE  EJECTMENT, 

bill  filed  to  have  term  remoTed  out  of  Iv 
way  is  in  nature  of  equitable  ejednest, 
ii.  946. 

EQUITABLE  ESCHEAT,  u.  1069. 
See  Escheat. 

EQUITABLE  ESTATE, 

devisable,  i.  289. 

registered  deed  of  equitable  estate  preW'' 
red  in  Ireland  to  subsequent  regbteitd 
deed  of  legid  estate,  ii.  629,  n. 

contra  in  England,  ii.  628,  n.  629,  n. 

EQUITABLE  FREEHOLD, 
is  In  mortgagor,  i.  288,  n. 

EQUITABLE  INCUMBRANCER 

having  deeds,  preferred  amongst  equal  n- 

cumbrancers,  i.  56. 
amongst  equitable  incumbrancer,  assi^ 

who  first  files  bill  entitled  to  redeffli 

i.  262,  n. 
the  rule  amongst  equitable  claimaiits  if  f* 

prior  eft  tempore,  potior  est  jure,  t.  44d. 
equitable  incumbrancers  are  paid  off  •«• 

cording  to  priority,  in  order  of  tiiae,  ■» 

legal  incumbrancers  are,  L446. 448* 
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nUlf  ABLB  INCUMBEAKCER^Miir.) 

czceptioD,  wbeo  (Mie  has  a  greater  equity 
than  the  other,  i.  449. 

executor  has  no  saperior  eonity  on  aniipi- 
ment  by  bis  co-executor  ot  clm€  ta  edtoa 
to  any  other  person,  i.  451  • 

cnOra  of  a  mortgagee,  u  46S. 

trustee  holds  term  for  ef|uitable  incum- 
brancers, according  to  priority,  i.  478,  n. 

no  ladling  between  equitable  incum- 
brancers, i.  524,  n. 

EQUITABLE  INTEREST, 
withbi  ft  Jae.  1.  c.  19,  i.  42,  n. 
•   not  assignable,  I.  «6«,n. 
bound  by  judgments  with  notice,  1. 309,  n. 
protected  by  attendant  term,  i.  469,  n. 
EQUITABLE  LIEN, 

for  purchase  money  unpaid,  not  removed 

by  taking  security  for  same,  i.  354^  n. 
except  when,  ii.  1062. 
judgment  is  an  equitable  lien  on  inherit- 
ance, i.  436. 
See  Equitable  mortgage^  Lfea,  Vendor. 

EQUITABLE  MORTGAGE, 
economy  o^  ii.  1055. 
considered  with    reference    to  statute   of 

Frauds,  ii.  I0f9. 
hj  assignment  of  rents  and  profiU.  i.  58. 

a.  1049. 
by  assignment  of  deeds,  1. 58. 
may  be  inferred  from  recital  or  covenant 
for  further  assurance  in  defecti?e  deed, 
U.  1049. 
•xttntof  express  agreement  or  undertaking 

to  make  a  mortgage,  i.  435.  ii.  1049.  1050. 
agreement  for  mortgage  by  letter,  specific 

Uen  against  other  creditors,  i.  435. 
agreement  to  secure  money  adfanced  on 
note  of  hand,  constitutes  equitable  mort- 
gage, i.  592.  523. 
aimple  contract  debt  not  tackable  to  mort- 
gage,   though   accompanied  with    parol 
agreement  tiiat  it  should  be  so,  i.  524,  n. 
Iinsband's  deposit  of  deeds,  belonging  to 
wlfe'a  mortgage,  creates  equitable  lien, 
if.  768.  769. 
warrant  of  attorney  to  confess  judgment  in 
ejectment,  good  equitable  mortgage,  ii. 
1050. 
absolute  conveyance  to  a  creditor  .is  a  mort- 
gage in  equity,  ii.  1050. 
of  implied   agreement  to  make  mortgage, 

ii.  1050.  1052. 
parol  agreement  to  mortgage,  not  binding, 

ii.  1050.  ' 
•atioaity  and  progress  of  doctrine  of  equit- 
able mortgages  by  deposit,  ii.  1050,  n. 
agreement  'to  make   amrtgage  when  re- 
quired* cfreates  no  lien,  IL  1050. 
deposit  of  deeds  creates  lien  on  land,  when, 

li.  105O. 
deposit  of  deeds  creates  a  lien  without  a 

word  passing,  ii.  X05t. 
no  lien  bir  agreement  to  deposit,  as  distin* 
gaisbed  from  agreemeat  to,  make  mort- 
sage,  ii.  105t. 
written  agreemeat  sbenld  accompany  de« 
poUt,  iutOH* 

Vol.  II. 


EQUITABLE  M0RTGAOE--(<^ra<tR«fd.> 

no  second  equitable  mortgage,  it.  105S. 
equitable  mortgagee  liable  to  rebuild,  i.  189. 
court  will  compel  him  to  take  actual  assign- 
ment of  whole  term,  i.  18f .  U.  t05d. 
equitsbie  mortgagee    may  apply  for    re- 
ceiver, i«S00,  n. 
casual  deposit  creates  no  lien,  ii.  1055. 
no  lien  by  delivery  of  deeds  on  execution 

of  void  conveyance,  aemb.  ii.  1053,  n. 
but  agreement  to  make  a  mortgage  ,may  be 

inferred  from  a  recital  or  covenant  &r 

further  assurance  in  such  conveyance,  U. 

1049. 
agreement  for  deposit  kept  by  mortgagor, 

or  his  wife,  no  avail,  li.  1053,  n. 
deeds  delivered  diveno  htuiiu  creates  no 

equitable  lien,  ii.  1054. 1055. 
contract  for  conveyance,  and  contract  for 

deposit,  distinguished,  ii.  1055. 
agreement  to  make    mortgage  proved  by 

parol,  deeds  delivered  to  prepare  same 

creates  equitable  lien,  ii.  1065. 
but  parol  evidence  admitted  to  prove  for 

what  purpose  deeds  were  deposited,  u 

I5l,n.  ii.  1050. 
by  deposit. of  copy  of  court  rolls,  ii.  1056. 
agreement  to  surrender  copjfholds,  binding 

on  whom,  ii.  1071. 
covenant  to  surrender  copyholds,   though 

prior,  cannot  be  set  up  against  him  who 

nas  no  notice  ^f  it,  i.  530,  n. 
deposit  may  be  extended  to  future  advances 

by  implication,  ii.  1056. 
debtor  to   crown   by  simple  contract  and 

record   distinguished,   as    to  *legal   and 

eijuitable  mortgage,  ii.  1058*' 
equitable  preferred  to  legal  mortgage  with 

notice,  ii.  1058. 
secuM  if  legal   mortgage  be  made  without 

notice  of  former  deposit,  ii.  1058. 
legal    protected   by   equitable    mortgage, 

when,  il.  i061. 
equitable  mortgagee  not  preferred  to  crown, 

if  his  conduct  aishonest,  ii.  1058.' 
equitable  priority  is  governed  by  rule  fid 

prior,  ^c.  i.  557. 
priority  of  vendor's  lien  and  equitable  mort- 
gage decided  by  rule  aui  pHory  tfc.  ii.  lu6f • 
no  equitable  mortgage  by  delivery  of  deeds 

to  which  person  has  no  ri|(ht,  ii.  1060. 
equitable  mortgagee   parting  with  .deeds, 

not  deprived  of  lien,  when,  ii.  1060. 
of  equitable  mortgagee's  petition  for  sale 

in  Dankruptcy,ii.  1060. 
equitable  mortgage  not  within  geheial  order 

In  bankruptcy,  ii.  1060. 
validity  of  eauitable  mortgage  decided  by 

court,  not  bv  commissioners,  if  mortgagor 

become  bankrupt,  li.  1060. 
assignees  of  bankrupt  necessary  parties  to 

conveyance  from  depositary  to  purchaser, 

H.  1061. 
equitable  mortgagee  allowed  costs  of  his 

petition  for  sale,  provided  some  writing 

accompanies  deposit,  ii.  1061. 
costs  given  for    crown   against   equitable 

mortgagee,  who  stood  on  point  he  could 

not  sustain,  ii.  994,  n. 

i  s 
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EQUITABLE  MOttTGAG^^tmihrned,) 

interest  not  allowed  on  ^qaitable  mortgiEi^, 
if  debt  without  deposit  would  not  have 
carried  interest,  ii.  945,  n. 

most  be  registered,  ii.  6S1,  d. 

except  when,  ii.  1059. 
See  Deposit  of  deeds, 

EQUITABLE  OWNERSHIP, 

legal  and  equitable  ownerthip  distinguish- 
ed, i.457« 

EQUITABLE  SEISIN, 

receipt  of  rents  highest  instance  of,  i.  288. 

payment  of  interest  as  mortgagor  is  strong 
exercise  of  adverse  possession,  and  evi- 
dence of  equitable  seisin,  ii.  1153. 

no  seisin  of  an  equity  to  a  use,  i.  S52,  o. 

EQUITABLE  TERM, 

assignment  of,  unnecessary';  as  it  is  useless 
in  ejectment,  i.  487,  n. 

EQUITABLE  TITLE, 

legal  and  equitable  title  preferred  to  equit- 
able title  only,  i.  338,  n. 

ejectment  cannot  be  maintahied  on  equit- 
able title,  i.  39^,  n.  495. 

legal  estate  bound  by  equitable  title  cannot 
be  barred  by  fine  and  non-claim,  i.  536,  n. 

EQUITABLE  TRANSFER, 

deposit  may  be  transferred  by  handing  over 

deeds,  ii.  1059. 
legal  mortgagee  may  transfer  benefit  of  his 

security    by  delivery  of  mortgage   and 

bond,  ii.  1060. 
but  delivery  of  mortgage  bond  alone  creates 

no  equitable  deposit,  ii.  1060. 

EQUITIES, 

of  bankrupt  vest  in  liis  assignees,  i.  962,  n. 
amongst  equal  equities,  that  to  which  legal 

estate  is  annexed  without  notice,  pre- 
ferred, i.  452.  ii.  574. 
equity  rendered  unequal  by  notice,  i.^30,  n. 
unequal  equity  not  balanced  by  legal  estate, 

].  453,  n. 
qui  prior f  4rc.  applies  to  bare  equities,  u  446. 

44^  n. 
among  equal  equities  there  is  priority,  but 

most  equity  preferred,  i.  448,  449. 
value  of  equities,  how  determined,  i.  449. 
equal  equities  decided  at  law,  i.  449,  n. 
a  person  cannot  be  seised  of  an  equity  to  a 

use,  i.  252,  n. 
what  equities  of  wife  husband  may  assign, 

ii.  721,  n. 
purchaser  not  presumed  to  know  doubtful 

equities;  ii.  566,  n. 
contra  of  plain  equities,  ii.  567,  n. 

EQUITY,  COURT  OF 

allows  interest  oif  debts  of  testator,  i.  66. 
will  not  supply  provision  for  maintenance, 

j.  92. 
will   interfere  with  executor  misapplying 

testator's  property,  i.  102;  n. 
principles  or  law  and  equity  should  be  kept 

distinct,  i.  267,  n. 
aims  at  efiectuatingi  and  will  never  make 


EQUrVY,  COURT  OF--(eiMftiM0d.) 

coBtrary  coBitmetion  te  declared  ittcBt 
of  parties,  i.  420,  wu  459.  h.  645.  87i 
1151. 

will  not  prevent  mune  iocumbranccrina 
availing  himself  of  hti  legal  reDBdjr, 
i.  510. 

rules  in  equity  not  affected  by  regUtiytdi) 
ii.  625,  n. 

rule  in  equity  that  that  is  coniida^  si  dtse 
which  ou(^t  to  be  done,  applies  to  ereir 
case  except  dower,  ii.  698.  702,  a. 

abatement^  disseisin,  and  intmsioii,  vwi 
same  effect  in  equity  as  at  law,  ii.llft> 

EQUITY  OF  REDEMPTION, 

defined  and  illustrated,  i«  250. 
distinguished  from  a  trust,  i.  250.  ii'  &S. 
is   "  nothing  at  all"  in  eye  of  the  hv, 

I.  252,  n. 
whether  there  may  be  a  seinn  of,  1 151 
[fiuui  dtMmift  of,  allowed,  per  Batkr,if . 

2jac.&  Walk.52.] 
is  inseparable  from  mortgage,  i.  116. 
confined  to  mortgagor's  life,  bad,  i.  llT. 
same,  if  confined  to   mortgagor  and  u 

heirs,  1. 119. 
so  if  proviso  be  in'  d^d  of  defssflsce, 

i.  120,  &  n. 
no  equity  of  redemption  before  csoditMB 

broken,  i.  268,  n.  

cannot  be  prevented  by  special  agwawrt 

at  time  or  mortgage,  1. 116,  a. 
restrictions  on,  void,  i.  117,  n.  118,0.  119;B. 
agreenient,  restricting  equity  of  redcBpMi 

to  seven  years,  void,  i.  122,  a. 
cannot  be  restrained  among  stFsngefSyWV 

if  mortgage  be  part  of  family  mui^ 

ment,  i.  129. 
fetters  on  equity  of  redemptioB  no  tnsi 

i.  132, 
want  of  covenant  to  pay  money,  nohrn 

equity  of  redemption,  i.  119,  a. 
may  be  purchased  by  mortgagee,  1. 1!!|  i* 

S06.  . 
mortgagee  purchasing,  how  aieded  ml 

Jndgments,i.281,n.  .    .^.^ 

mortgagee  purchasing  equity  of  redMfpoi 

cannot  set  up  his  own  mortgage  spM 

incumbrances  of  which  he  MS  aode*) 
I  i.  551,  n. 

purchase  of  equity  of  redemption  bf  jov' 

mortgagees,  they  bold  it  as  the  didnvt* 

gage,  ii.  672. 1042. 
maybe  re>opened  after  release  b^iP^ 

ment,  i.  126. 
devbee    of  eqtdty  of  redemption  pi!f*S 

money,  and   taking   assigmneBt,  AK^* 

gagor's  heir  cannot  redeem,  i.  l^* 
'  arises  on  assijpiment  to  pay  debts,  1 1^ 
possession  of  equity  of  redemptios  wtf 

days  Jure  aororts,  gains  parish  sctlleflO^ 

1. 167.n.  , 

passes  by  cUmse  of  '^  all  the  ssttte,  ft^ 

1.  251,  n. 
supports  pomemo  ftatris  and  eorteiyi »» 

not  dower,  i.  252,  n.  330, 331,  a.  ^^  . 
seasons  for  not  inowfaig  dower  afef^v* 

redemption,  ii.  700,  i* 
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EQUITY  OF  REDENPTION-(coiiMiiMl.) 
no  free  bench  of  etinity  ef  redemptioiii 

ii.  70S,  n. 
rules  as  to  escheat  of  equity  of  redemption, 

i.  «53,  a.  ii.  1069. 
is  tlie  fee,  i.  251. 
is  a  title  ia  equity,  1.  951,  n« 
is  an  estate  rather  than  a  right,  i.  SSI,  n. 
may  deeoeod,  be  granted,' devised,  entailed, 

and  barred  by  one  or  recovery,  L  ^f, 
amy  be  aliened  by  deed,  i.  S5f ,  n. 
continuet  opened  till  actoaliy  foredoied| 

i.  S53. 
kow  considered  in  cliancery,  !•  S87. 
,      seisin  of,  i.  t87,  t88. 
is  assets,  i.  t87. 
derise  of,  i.  288. 
foreclosure  of,  i.  S88* 
al>eyance  of,  i.  288. 
Is  noticed  in  a  court  of  law,  i.  254. 
cannot  be  taken  in  execution,  i.  t54. 
at  ieast  as  to  leaseholds,  i,  254. 
b  a  good  consideration  for  contract,  i.  t54,n. 
■eitiMsr  equity  of  redenu^tion  nor  equitable 

interests  in  leasebolas  naay  be  taken  in 

execution,  L  255,  n. 
not  extendible  in  any  case  at  suit  of  snbject| 

amira  at  suit  of  crown,  1.  258. 
iff  anbject  to  crown  debts,  u  957,  n. 
but   conveyance  of,  good   against  crown, 

when,  ii.  1057. 
not  to  be  released  by  covenant  for  further 

assurance,  i.  256. 
will  pass  without  Uf  eiy  of  seisin,  i.  258. 
tnuiaferrable  by  mere  contract,   i.  258,  n. 

959,  n.  . 
mode  of  conveying  eqnity  of  redemption, 

i.  958,  n. 
of  conveyance  of  equity  of  redemption  on 

mortgage  in  fee  to  purchaser,  i.  258,  n. 
of  conveyance  of  eqnity  of  redemption  oi| 

mortgage  for  years  to  purchaser,  i.  260,  n. 
of  conveyance  of  equity  of  redemption  on 

iportg^e  in  fee  to  mortgagee,  i.  960,  n. 
of  conveyance  of  equity  of  redemjption  on 

mortgage  for  years  to  mortgagee,  i.  260,  n. 
release  by  indorsement,  good  donvey^nce  of 

equity  of  redemption,  i.  260,  n. 
lease  and  release  the  best  mode  of  convey- 

ijofc  equity  of  redemption,  i.  260,  n. 
of    the  requisite  stamp  on  conveyance  of 

the  eqnity  of  redemption,  ii.  1141,  n. 
mortgage  of  equity  of  redemption,  1. 260,  n. 
devise  of  equity  of  redemption  must  be  at- 
tested by  three  witnesses,  i.  266,  n. 
settled  to  separate  use  of  wife,  husband  not 

corteaeable,  i.  289. 
old  practice  of  conveying  equity  of  redemp* 

tion  after  fpreclosure,  reprobated,  i.  305,  n, 
aa  to   conveyance  of  equity  of  redemption 

without  foreclosure,  i.  306,  n. 
pifrchaae  and  foreclosure  of  eqnity  of  re- 
demption, distinguished  at  to    lien   of 

judgments,  i.  307,  n. 
011    mortgage  in  fee,  equitable,  not  legal 

assete,  i.  318. 320,  n. 
not  assets  to  pay  simple  contract  creditor^ 

amira  of  specialty  creditors,  i.  319,  n. 
if  alteaed,  money  may  be  followed  In  binc|i  I 

of  lieif  or  executor,  u  320,  I 


BQirmr  O?  redemption— (cwdonwd.) 
is  fUdst  legal  assets  as  to  judgment  creditor, 
who  may  redeem,  i.  257.  320,  n.  323,  n. 
of  leasehold     estate    extendible    qumufpu 
against  conusor  of  statute,  but  not  against 
his  executor,  i.  321,  3^9. 
on  mortgage  of  leasehold  estate,  is  equitable 

assets,  i.  320,  n.  322. 
devise  of  eqnitv  of  redemption  to  pay  debts 

makes  it  equitable  assets,  i.  325. 
to  make  equity  of  redemption  equitable  as- 
sets in  hands  of  heir,  intention  to  break 
descent  must  appear  on  will,  i.  326,  n. 
devise  to  executor,  with  mere  power  of  sale^ 
or  mere  charge  of  debts,  makes  equity  of 
redemption  real  assets,  f.  326,  n. 
afiected  oy^mere  charge  of  debts,  i.  396,  n. 
devise  of  equity  of  lidemption*  to  trustee 
and  etecutor  for  payment  of  debts,  dis- 
tinguished, i.  327. 
executor  having  power  to  sell  equity  of  re- 
demption,   makes    it   equitable  assets, 
i.398,  n. 
trust  estate  devised  for  payment  of  debts, 
equitable  assets,  though  devisee  be  heir 
at  law,  i.  380. 
on  mortgage  after  voluntary  settlement,  is 

aJMets,  ii.  773. 
purchased  by  mortgagee's  executor,  is  as- 
sets, ii.  1043. 
not  liai>le  to  creditor^  in  life-time  of  mort- 
gagor, i.  330. 
governed  by  equitable  rules,  i.  335. 
right  to  attacfi  subsequent  debt  to  mort- 
gage, not  available  against  equity  of  re- 
demption, i.  354,  n. 
purchaser  of  equity  of  redemption  for  va- 
luable 'consideration,  may  redeem  mort- 
gage without  discharging  oond,  i.  359. 
barrra  by  twenty  years  possession  of  mort- 
gagee, without  payment  of  interest,  and 
no  disability  in  mortgagor,  i.  361.  ii.  1154» 
ten  years  allowed  to   prosecute  claim  in, 

after  disability  removed,  i.  364,  n. 
tenant  by  curtesy  of  equity  of  redempthm 
assigns  to  mortgagee,  who  is  fifty  years 
in  possession,  redemption  opened  under 
circumstances,  L  367,  n. 
fine  runs  against  remainder-man  of  equity 
of  redemption  during  life-time  of  parti- 
cular tenant,  i.  369,  m  ^    ^  -^ 
preserved,  if  account  settled  within  twsBty 

years,  i.  368. 
although  no  bill  filed,  1. 370. 
decree  to  redeem    lying  dormant  twenbr 
years,     equity    of    redemption    barred, 
i.  370. 
what  will  bar  an  ejectment,  will  bar  bill  in 

equity,  i.  385,  n. 
conveyance  of  equity  of  redemption  pre- 
sumed, when,  i.  397,  n. 
adverse    possession    for    twenty  years   of 
eqnity  of  redemption,  bar  to  another  per- 
son claiming  same  equity  of  redemption, 
ii.  1155. 
forfeited  by  concealment  of  prior  mortgage, 

i.  406. 
devise  of  eqnity  of  redemption,  i.  438,  n. 
devise  of  reversion  carries  equity  of  re- 
demption as  an  incident,  i.  4S:t,  n.  ii.  .732. 
SS9 
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EQUITY  OF  RED£MPnON--<MiiliiiiMil.) 

on  mortgage  of  wife's  leasehold  estate,  be- 
longs to  nnsband  surviving,  ii.  714. 

if  wife  survive,  it  belongs  to  her,  ii.  714. 

distinction  as  to  equity  of  redemption  be- 
longing to  surviving  husband  or  wife, 
Ii.  715,  n. 

sale  of  equity  of  redemption  subject  to 
mortgaiKe,  land  first  fund  for  payment  of 
mortgage,  ii.  863,  n. 

purchaser's  covenant  for  payment  does  not 
make  his  personal  estate  primarily  liable, 
ii.  86«,  863,  u. 

whether  reservation  of  new  equity  of  re- 
demption any  evidence  of  intention  to 
chaufj^  funds,  ii.  88t,  n. 

it  will,  if  accompanied  with  covenant  to  pay 
money,  ii.  884,  n. 

release  of  equity  of  redemption  by  assignees 
binding  on  bankrupt,  ii.  97Y,  n. 

is  potentially  in  .assignees  of  bankrupt  till 
bargain  and  sale  from  commissioners  to 
purdiaser,  ii.  1070. 

release  of  equity  of  redemption  by  tenant 
in  tail  after  decree  to  account,  equal  to 
absolute  foreclosure  by  order,  ii.  974,  n. 

on  copyhold  mortgages,  ii.  1069. 

no  fine  due  on  release  of  equity  of  redemp- 
tion, ii.  1069. 

escheat  of,  i.  253.  ii.  1069. 

no  free  bench  of,  ii.  705. 

will  not  descend  to  administrator  de  bonis 

nan,  ii.  1092. 

See  Equitable  assets.  Purchaser  of  estate 

stU^ect  to  mortgaf^ey  Redemption,  Re^ 

lease  of  equity  of  redemption.  Statute 

of  Umiiations, 

ERASURE 

of  proviso  for  redemption,  does  not  prevent 
equity  of  redemption  arising,  i.  283,  n, 

ERROR, 

account  not  to  be  set  aside  for  error,  but 
only  surcharged  or  falsified,  ii.  954,  n. 
See  H'rit  of  error, 

ESCHEAT,  i.  7. 

rules  as  to  escheat  of  equity  of  redemp- 
tion, i.  253,  n,  ii.  1069. 

ESTATE, 

clanse  of  <<  all  the  esUte,  See.*'  passes  equity 
1^         of  redem^  t  on,  i.  25 1 ,  n. 

ESTATE,  PERSONAL— (see  Personai estaie.) 

ESTATE,  REAL-(see  Real  estate.) 

ESTATE  TAIL, 

extendible,  ii.  599,  n. 
See  Tenant  in  taU. 

ESTOPPEL, 

lessor  estopped  from  disputing  lease,  i.  163. 

166.  ii.  1000. 
expectancy  may  be    bound   by  estoppel, 

mortgage  an  estoppel  pro  tanto,  i.  Id. 
212,  n. 

ESTRAYS, 

mortgageable,  i.  18. 

EVIDENCE, 

what,  if  it  be  confiictory,  i.  554,  n. 


EVIDENCE-^MnHaaMf.) 

of  admitting  extrinsic  evidence  as  to  stits 

of    property   to   explain   intentioo,   IL 

812,  n. 
counterpart  is  evidence,  wbe^,  ii.  1046. 
but  no  avail  if  there  be  signs  of  fiaad;  is 

such  case,  proof  of  payment  nccesaiy, 

i.  213. 
production  of  bond  or  mortgage,  pnmkfsat 

evideUce  of  debt,  i.  213. 
See  Parol  evidence, 

EXAMINATION, 

wife's  separate  examination  in  coart  will 
not  pass  reversionary  interest  by  anslogy 
to  fine,  [Richards  v.  Chambers,  10  Vo. 
580.]  ii.  681,  n. 

EXCEPTION  IN  DEED, 

notice  by,  ii.  56S. 

EXCHEQUER  ANNUITIES, 

bequest  of  sum  to  be  laid  out  in  exdwqvr 

annuities,  is  specific,  it.  813. 
exchequer  annuities  mortgaged,  (as  well  si 
every  other  species  of  stock),  may  be  told 
on  roiice  without  foreclosare,  U.  96t,  >• 
See  Annuities, 

EXECUTION, 

equity  of  redemption  cannot   be  takeais, 

i.  251. 
at  least  at  to  leaseholds,  i.  254^ 
must  be  lodged  in  sheriflf's  hands  to  sflect 

leasehold  estate,  L  281,  n. 
except  in  case  of  crown»  i.  281,  n. 
equity  of  redemption  not  extendible  ia  saj 

case  at  sulk  of  sulked,  contra  at  nit  of 

crown,  i.  257,  n. 
priority  of  execution  binds  leascbokls,  i. 

515,  tt. 
sheriflT  must  sell  leaseholds  under  writ  fint 

delivered,  i.  513,  n. 
creditor   entitled    to   execution  of  wkole 

equitable    freehold  of  debtor,  eontn  ^ 

partial  interest,  as  equity  of  redenpiifOf 

1.  308,  n. 
conveyance  of  lands,  held  in  trust,  before 

execution,  deprives  creditor  of  ikgit, 

ii.  607. 
none  of  trust  of  term  not  in  debtor  at  tiae 

of  writ  awarded,  ii.  610,  611. 
second  execution  cannot  be  taCen  oat  for 

same  debt,  ii.  1100. 
lands  purchased   af^er  judgment  any  bo 
'  extended,  i.  521. 

EXECUTION  OF  DEED, 
as  to  proof  of,  ii.  1022,  n. 
proveable  by  attorney,  ii.  588. 

EXECUTRIX, 

her  husband's  posaetsioa  net  withio  stalrte 
21  Jae.  1.  i.  46,  n, 

EXECUTOR, 

possession  by,  not  within  stat.  91  Jm.  1* 

i.  46,n. 
may  mortgage  ternv,  i.  101.  . 

misapplyln|(    testator's  property,  court  oi 

equity  will  Interfere,  L  102>  n. 
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bcMTowing  money  on  bond,  or  other  dMe  m 
aetioH  of  testator,  no  inference  of  frand| 
i.  102,  n. 
power  of  executor  over  aaseti,  i.  103,  n. 
granting  lease  to  one  with  notice  that  sale 
was  reaoired  by  parties  particularly  in- 
terested, lease  set  aside,  1. 103,  n. 
one   executor   may  release   mortgage,  or 
traniifer  testator's  persooal  estate^  with- 
out his  companion,  i.  104,  n, 

mortgaging  for  money  advanced,  prtMH/srie 
oo  fraud,  i.  104,  n. 

to  enable  executor  to  sell  or  mortgage,  he 
must  have  power  to  do  so,  i.  i04y  n. 

may  mortgage  tesUtor*s  assets  for  his  own 
debt,  i.  104,  n. 

testator  directing  his  estate  to  be  sold, 
executor  may-sell  or  mortgage,  i.  105,  o. 

cannot  lend  out  money  on  personal  security, 
i.  106,  n. 

executors  having  power  to  lend  trust  mo- 
ney on  personal  security,  not  enabled  to 
accommodate  trader  ou  loan  of  bond, 
i.  105,  n. 

laying  out  assets  of  testator  on  private  se- 
curities, benefit  accrues  to  estate,  but  he 
mu»t  answer  for  any  deficiency,  i.  105,  n. 

executor  cannot  lay  out  money  on  mort- 
gage after  decree  to  account,  1. 105,  n. 

may  be  mortgagee,  i.  105,  n. 

allowed  to  exercise  his  discretion  as  to 
placing  out  money  at  interest,  i«  105,  n. 

if  power  of  sale  by  executor  exempts  pur- 
chaser from  seeing  iiis  money  applied? 

!•  216,11. 

payment  to  executor  enough,  when,  i.  f  19. 
way  sell  term  for  his  own  debt,  i.  925. 
mortgaging  his  own  lands,  mortgagee  can* 

not  retain  lands  for  debt  due  from  tes- 
tator, i.  223. 
court  will  not  break  in  on  executor's  legal 

power  over  assets,  i.  225. 
effect  of  disclaimer  and   renunciation  by 

exeeulors,  i.  248,  249.  ii.  1096. 
of  mortgagor,  may  redeem,  i.  261,  n. 
may  redeem  in  his  own  right,  1.  285. 
but  excess  <  of  thing  beyond  money  paid 

for  redemption  wiU  be  assets,  i.  285,  n. 
of  receiver,  bound  to  answer  what  is  due  for 

interest  on  balances  retained,  i.  505,  n. 
devise  of  equity  of  redemption  to  executor 

makes  it  le^id  assets,  i.  527.     but  see 

p.  920,  n. 
eileet  of  devise  to  executor  and  bis  heirs, 

i.  327,  n.    , 
general  devise  to  executor,  implies  that  he 

is  to  have  legal  estate,  i.  418,  419. 
refusing,  creditors  may  redeem,  i.  552,  n. 
of  mortgagor,  not   allowed  to  compound 

mortgages,  i.  546,  n. 
of  mortgagor,  purchasing  prior  Incumbrance, 

allowed  only  what  he  gave  for  it,  i.  545,  n. 

347,  n. 
except  vrhere  lie  purchases  to  cover  his 

own    incumbrance,   i.   545)   n.  547,   n. 

5«4,  n. 
of  mortgagee,  purchasing  equity  of  redcmp* 

lioii|  mwes  it  assets,  iL  1043. 


EXECUTOR— (MNflmisd.) 

whether  attorney's  executor  entitled  to  at* 

torney's  privilege,  1. 379,  n.  ii.  1064. 
action  for  mortgage  money  should  be  brought 

in  executor's  names,  and  npt  in  name  of 

specific  legatee,  i.  422,  n. 
purchaser  from  executor  has  no  notice  of 

contents  of  will,  ii.  568t 
relief  against  purchase  from  executor  with 

notice  of  debts  unpaid,  ii.  569,  n. 
term   assigned  to  satisfy  executor's  debt, 

not  notice  that  term  is  assets,  ii.  569. 
a  ^./s.  against  executor  will  not  affect  bond 

lesto/orts,  ii.569,  n. 
what  if  executor  pledge  bond  specifically 

bequeathed,  ii.  570,  n. 
result  of  cases  as    to  mortgages  by  execa* 

tors,  ii.  570,  n. 
purchase  from  executor  with  express  no* 

tice,  ii.  570. 
cannot  sell  term  specifically  bequeathed, 

ii.  570,  n. 
entitled  to  bis  testator's  mone^  on  mort- 
gage, though  mortgage  be  in  fee,  ii.  662. 

667. 
or  mortgagor  die  before  forfeiture  of  mort- 
gage condition,  il.  665. 
heir  is  trustee  f^r  executor  as  well  of  estate 

as  of  money  received  by  heir,  ii.  665,  n. 

665. 
receipt  by  one  of  several  executors  before 

probate,  good,  ii.  665. 
specific  legacy  to  executor  does  not  bar 

him  of  money  due  on  mortgage,  ii.  665. 
but  it  does  from  surplus,  iL  665,  n. 
not  entitled  against  mortgagee's  intention  to 

devise  laud  as  real  estate,  ii.  668,  n. 
except  assets  fall  short,  ii.  668. 
bound,  though  not  named,  ii.  776. 
execiitjr  and  residuary  legatee  being  same 

person,  and  appointed  in  same  sentence, 

implies  that  former  is  to  take  as  executor, 

ii.786. 
Lord    Hardwicke   considered   it  all    one, 

though    bequest  and  appointment  were 

distinct,  ii.  787. 
executor  and  legatee  in  same  sentence,  no 

exemption  of  heii's  right  to  exoneration, 

ii.79^ 

Lord  Talbot  thonght  otherwise,  ti.  793. 

personal  estate  attached  to  office  of  exe- 
cutor always  liable  to~  debts,  ii.  785« 
795,  n.  800. 

whatever  executor  takes  as  such  liable  to 
debU,  ii.  800. 

bequest  of  personalty  to  executor,  speeific, 
and  inapplicable  to  debU,  If  real  estate 
be  charged  therewith,  ii.  818. 

what  weight  attaches  to  circumstance' that 
trustee  of  real  estate  is  executor  ia  re« 
spect  to  exoneration,  ii.  832,  n. 

trustees  not  being  executors,  evidence  fa- 
vourable to  exemption  of  personal  estate 
from  debts,  ii.  835. 

inference  as  to  exoneration  from  bequest  of 
legacy  to  executors,  when  they  are  also 
trustees,  ii.  849,  n. 

of  adult  devisee  in  fee  not  liable  for  ar- 
rears of  interest,  ii.  931. 
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EXECUTOR— (^roR/lmie^) 

account  with  executor  and  assignee  of  Mort- 
gagee, Mable  to  be  re-opened  and  not 
merely  sarcharged  and  falsified,  li.  959,  n. 

of  mortgagee,  necessary  party  to  blU  to  re- 
deem, i.  40^,  n. 

knortgagee's  execntor  mnst  be  party  to  bill 
of  foreelosure  by  heir,  il.  968. 

mortgagor's  executor  need  not  be  party  to 

mortgagor's  execntor   necessary  par|y   to 
foreclosure  of  mortgage  of  leaseboMy  ii« 
969,  n. 
bill  of  ft>redosore ;  coiiira  of  bis  beir,  fi.  968* 

mortgagor's  executor  need  not  be  party  to 
bill  m  foreclosure,  even  when;  mor^ge 
is  for  years,  i.  405,  n.  ii.  969,  n« 

except  he  has  received  part  of  tents,  or 
where  bill  is  for  sale,  or  where  mortgage 
is  of  freehold  and  letiBehold  property  to- 
gether, ii.  969,  n. 

mortgagee's  executor  bound  by  /oreclosure 
obtained  by  mortgagee's  heir,  if.  970. 

should  be  assigning  party  in  transfer  of 
mortgage,  i.  4SS,  n. 

of  deceased  joint  mortgagee,  proper  party 
to  transfer,  ii.  157^. 

one  executor  indebted  to  testator  by  mort- 
gage, co-executors  may  pray  sale,  fi.  ^015. 

of  mortgagee,  may  apply  for  conveyance 
from  infant  heir  of  mortgagee,  ii.  1095. 

obligor  made  executor  of  omigee^  a^  ex- 
tinction of  debt,  ii.  1044. 

consequence  of  mortgagor's  appointment  of 
mortgagee  execntor,  ii.  1044. 

See  Admhiittraior,  Exttnguishmeni, 
HiBiry  Mwrtgaf^e  money,  Scrhener, 
Tnute€$  for  infant. 

EXONERATION, 

if  hand  be  appointed  to  receive  money, 
purchaser  exonerated  by  a  mere  receipt, 
Ji.  240,  D. 

exonerating  clause  maybe  implied,  i.  239,  n. 

incumbrance  paid  by  tenant  in  tail,  think- 
ing hunself  owner  of  fee,  not  an  exone- 
raaon,  i.  315. 

when  incumbrances  paid  off  tiy  tenant  in 
tail  or  tenant  for  life,  whether  in  exone- 
ration ?  i.  316,  n. 

wife's  ridit  to  exoneration,  similar  to  that 
of  heirs,  ii.  726»  n. 

husband  cannot  exempt  his  personal  estate, 
from  wife's  right  to  exoneration,  where 
she  has  consented  to  a  mortgage  of  her 
estate  for^is  benefit,  ii.  7S7,  n. 

husband's  covenant  to  pay  money  exoner- 
ates wife's  estate,  ii.  727. 

except  ther^  be  setUemeot,  11.  728. 

or  it  be  wife's  debt  dum  $oUi^  ii.  728. 

DO  exoneration,  if  securities  can  be  con- 
nected with  settlement  of  wife's  estate 
on  he^  marriage,  ii.  728,  n* 

rule  inapplicable  where  money  borrowed  on 
vrife's  estate  is  appropriated  to  her  sepa- 
rate use,  ii.  728,  n. 

whether  money  borrowed  for  use  of  hus- 
band or  wife  proveable  by  parol,  ii.  729. 

wife  may  waive  right  to  exoneration  by^  de- 
claration to  her  husband's  executor, 'that 
she  relinquishes  debt,  ii.  730. 


EXONERATION--<aHtfiMML) 

wife^s  right  to  exoneration,  pott|{oiied  t» 
debts,  but  preferred  to  legacies,  it.  730. 

heir  of  mortgagor  paying  mortgag^,  entided 
to  be  exonerated  by  executor,  ti.  779,  ■• 

heir's  right  to  exoneration  from  exeeotor 
does  not  interfere  with  legatee,  widowli 
right  to  paiaphemalia,  or  creditors,  ii. 
782. 

no  exoneration  of  personal  estati>,  fl^m  de- 
vise or  creatfon  of  term  expressly  Iw 
payment  of  debts,  ii.  789, 790. 

general  rule  as  to  exoneration  by  impli- 
cation, ii.  803. 

Itersonal  estate  may  be  exooetated  fnm 
'debts  by  express  words  or  necessauy  in- 
plication,  ii.  806,  n. 

to  ascertain,  whether  exoneration  be  ia- 
teAded,  mode  of  bequeathing  persoatl 
estate  should  be  observed,  ii.  815. 

devise  subject  to  mortgage,  not  a  case  af 
exemption  of  personal  ftind,  coafrw,  ff  ct* 
tate  be  charged  with  or  de^sed  In  trert 
to  pay^ortgage,  H.  826,  n. 

what  weight  attaches  to  circnmstaAce  that 
triistee  of  real  estate  is  executor,  il.  852,  ■• 

too  late  to  j^y  express  words  are  n^essaiy 
to  exempt  personal  fond,  ti.  835. 

fnf^ence  of  exoneration  from  dRr^dion 
to  pay  fhneral  'expenses  taeaas  lidle, 
ii.  841,  n. 

distinetion  as  to  exoneration  belts  eaa  dfaoe- 
tion  to  tell  and  charge  of  debts,'  ei|»lodad, 
il.  846,  tt. 

rale  of  exoneration  itapplieablo^^  where 
produce  of  sale  of  real  estate  la  amaL 
gamated  with  personal  fliiBd,  ii.  829,  a. 
846,  n. 

late  cases  furnishing  infiermcc  ^hatowaer  «f 
both  funds  did  not  awan  to  cxoMpt  per- 
sonal estate,  ii.  839,  n.  to  846,  o. 

late  ease  where,  from  constniction  of  whok 
will,  it  appears  he  had  sach  tatcntisst 
li.  846,  n.  to  851. 

inference  of  exoneration  mnsl  be  fiaflrfed 
on  general  context,  ii.  848,  n. 

latest  geneiral  rule  as  to  cxoneiatfoB,  ■> 
848,  a. 

difference  of  opinion  In  cases  of  enNKia- 
tlon,  unavoidable,  IL  850,  n. 

inference  from  read  estate  being  charged 
with  costs  relating  to  admhasbatioB  «f 
versonal  estate,  ii.  850,  n. 

primary  fund  not  exonerated,  BKrcdhr  ba* 
eause  tnather  fhnd  is  provided,  ii.  856,  ■• 

presumption,  that  testator  in  diargiagA., 
means  to  exempt  B.,  ilni|>plieable  la  es- 
tate pnreha#ed  after  will,  li.  861. 

tenant  in  tail  in  remainder,  jouiing  piVM* 
iir'posaession  in  mortgage,  entitled  to  hi«a 
estate  disencumbered  oat  of  assets  ef 
latter,  ii.  871. 

hasbaad,  on  further  advance  Aoai  mort- 
gagee of  wife's  estate,  covenants  to  pay 
whole  sum,  his  assets  not  liable  ts  eaooe- 
rate  land,  ii.  874. 
See   AppUtaHwn  qf  money,  Jkteentm 
e$idie,  Pemml  etUtte,  Pwktm  ¥ 
€9Me  SM^fcci  fa  m&rtg^. 
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MX  PAHTB  ACCOUNT, 

d«ty  of  MMter  in  takSmg^  ii.  947,  n. 

EXPECTANCES, 

mere  dealing  on  «xp«ctaace8  lodactt  ««•> 
picion,  11. 1091. 

EXPECTANCY, 

distinguished  from  contingent  interest,  i. 
17,  n. 

cannot  be  sold,  i.  18,  n. 
may  be  bonnd  by  estoppel,  i.  18,  n. 
of  heir  apparent,  not  an  interest,. ii.  1091. 
^  no  distinction  between  contingent  and  cer- 
tain expectances,  ii.  1091. 

EXPECTANT  HEIR, 

purchaser  from,  must  account  as  mortcacee. 
ti.  959»tt.  ^^    ' 

such  a  purchaser  allowed  costs,  ii.  991. 

EXPENSES, 

mortgagee  may  turn  expenses  into  prin- 
cipal,  i.  189. 

•econd  mortgagee  redeeming  first,  must  pay 
expenses  of  first  mortgagee  in  foreclosing, 
i.  356,  n.  357,  n. 

OBortgagee's  expenses  hi  defending  mort- 
gage against  attempts  by  mortgagor  to 
oyerthrow  it,  tackable  to  moiigage,  i.  336. 
u.  956. 

mortgagee   allowed  expenses  In   account, 
ii.956,n. 
See  Co$t»f  Fln^s,  Renewal, 

EXTENT, 

king's  remedy  by  extent  allowed  ui  every 
case  where  party  indebted  to  crown  has  a 
present  beneficial  ioierest,  as  well  as  a 
reversion,  i.  480,  n. 

thist  estates  subject  to  extent,  L  480,  n. 

trust  of  term  may  be  subject  of  extent, 
i.  480,  B.  , 

Utted  on  day  subsequent  to  provisional  as- 
sijpmeat,  too  late,  ii.  1085. 

in  aid,  now  confined  to  debts  actually  due 
to  crown,  ii.  1079. 

on  estate  subject  to  mortgage,  ii.  1079. 
See  Crown  debt* 

EXTINGUISHMENT  OF  DEBT, 

A*  mortgages  to  B.  who  pays  no  money, 
but  gives  bond  for  same,  A.  afterwards 
makes  B.  his  executor,  debt  not  extin- 
guished in  equity,  ii.  1044. 
See  Executor, 


F. 

FACTOR 

cannot  pledge,  i.  t8,  n. 

mortgage  by,  without  notice,  invalid,  i.  98,n. 

principal  may  recover  goods  in  pawnee's 
hands,  i.  29,  n. 

this  not  applicable  to  bankers  and  others 
pledging  indorsed  bills  of  exchange, 
1.  89,  n. 

what  if  factor  become  bankrupt,  i.  99,  n. 

statute  21  Jac.  t,  does  not  extend  to  pos- 
session by  factor,  i.  44,  n.  46,  n. 

service  of  nhpdena  on  factor,  good,  il.  991.  % 
See  Agent. 


FALSE  CREDIT,  L  37,  n— (see  PottsiftoR). 

FALSE   REPRESENTATION-<see  Jlfisrc- 
preeent^ition,) 

FALSIFIED 

account  may  be,  for  error,  il.  95^. 
See  Swreharge. 

FELONS, 

goods  of,  mortgageable,  i.  18. 

FELONY, 

person  attainted  of  felony'  may  be  mort- 
gagee, but  (»nnot  hold  thing  mortgaged^ 
1. 107. 

on  attainder  for  felony,  equity  of  redemp« 
tion  escheats  to  lord  of  manor,  i.  284|  n. 

FEME  COVERT 

may  not  mortgage,  i.  59, 107. 

unless  she  have  separate  estate,  L  59,  n* 
107. 

having  power  of  appointment,  to  be  exer« 
cised  notwithstanding  coverture,  she  may 
appoint  conditional  estate,  1. 107,  n. 

may  DC  mortgagee,  1. 107. 

nature  and  extent  of  her  disability,  and 
how  distinguished 'from  disability  of  in- 
fancy, ii.  986. 

Infant  feme  covert  within  stat.  of  Anne^ 
directed  to  convey  bv  fine.  i.  S06. 

money  cannot  be*  paid  to  jeme  cover ty  ex- 
cept under  sanction  of  court  of  equity, 
L  230. 

becoming  discovert,  statute  of  limitations 
commences  from  that  time,  i.  367. 

may  redeem  her  estate  mortgaged  by  her 
husband,  although  twenty  years  have 
elapsed  without  payment  of  interest, 
i.  366. 

not  barred  by  fine,  if  intended  otherwise,' 
ii.  676,  677,  679. 

her  answer  in  Chancery  equal  to  fine  in 
binding  her  trust  estate,  ii.  678. 

postponed  to  mortgagee  previous  to  her 
settlement,  until  he  be  satisfied  as  well 
for  money  lent  after  as  before  settlement, 
ii.  682,  3. 

may  redeem,  though  part  of  estate  mort- 
gaged be  copyhold,  ii.  683. 

postponed  to  mortgage,  if  her  settlement 
made  after  marriage  and  voluntary,  al- 
though mortgagee  have  notice  or  it, 
ii.  685. 

being  creditor  by  bond  given  before  mar- 
riage, may  redeem,  ii.  683. 

endowaUe  of  equity  of  redemption  on 
mortgage  for  years,  ii.  686. 

entitled  to  have  satisfied  term  removed  out 
of  her  wav.  ii.  687. 

not  endowable  of  equity  of  redemption  on 
mortgage  in  fee,  ii.  688. 

creating  a  mortgage  for  years  out  of  her 
estate,  reversion  in  her  attracts  redemp- 
tion, ii.  731. 

mortgagee  entitled  to  provbion,  if  herhus- 
iNind's  assignees  in  bankruptcy  sue  in 
equity  for  her  mortgage,  ii.  986,  n. 

surrender    of  feme     eoterty   whereon   she' 
should  be  separately  examined,  not  sup- 
plied by  Sugdeu's  Act,  ii.  1070. 
See  Dowrese,  Forecloeure^  tfwsband  wnd 
N    ff ^f,  Jo\ntra$,  Tenant  in  taxL 
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FEOFFMENT, 

on  coadition,  i.  4. 

revocation  of  will,  when,  1.  jSl3,  n,  - 

of  barring  ontstanding  term  by  fine  and 

feoffment,  i.  487,  n.  488. 
under  ^covenant  that  mortgagor  shall  enjoy 

till  default,  he  may  disseise  mortgagee  by 

feoffment,  and  bar  him  by  fine,  U«  10S6, 

ted  quare  tioM^  ti.  1036,  n. 

FERRV, 

mor^ageable,  i.  18.  n 

FEUDAL  SYSTEM, 

heir's  right  to   exoneration,  sprang  from, 

ii.  787. 
but  rule  as  to  exoneration  of  personal  fund, 

now  independent  of,  ii.  827. 

FEUDS 

mortgageable,  with  lord's  licence,  i.  S,  n. 

FIFTH  MORTGAGEE, 

entitled   to    have   receiver    appointed,   i. 

399,  n. 
having  deeds,  and  baying  first   mortgage, 

preferred,  i.  455,  n. 

FINE, 

infant  feme  covert  directed  to  convey  by 
fine,  if  within  stat.  of  Anne,  it  i06,  n. 
«07,  n. 

mortgagee  cannot  bar  mortgagor  by  fine, 
i.  212.  ii.  1056,7. 

nnder  covenant  that  mortgagor  shall  enjoy 
till  default,  he  may  disseise  mortgagee  by 
feoffment  and  bar  him  by  fine,  ii.  1036. 

provided  no  interest  be  paid  during  five 
years,  ii.  1036,  n. 

mortgagor  continuing  in  possession  cannot, 
by  levying  fine,  bar  mortgagee,  i.  165. 
ii.  1036,  n. 

entry  not  necessary  to  avoid  fine  levied  by 
mortgagor,  ii.  1156. 

levied  by  testator,  a  revocation  of  prior 
will,  i.  lll,n. 

fine  8ur  conuxance  and  fine  tier  eonceetit  dis- 
tinguished as  to  revocation,  i.  115,  n. 

obtained  by  fraud  destroys  non-claim,  1. 
334. 

writ  of  privy  seal  necessary  to  enable  infant 
to  levy  fine,  i.  334,  n. 

bavins  begun  on  ancestor,  will  run  on 
against  infant  heir,  i.  366. 

runs  against  remainder-man  of  equity  of 
redemption,  during  life-time  of  particular 
tenant,  i.  369,  n. 

of  requiring  fine  as  actual  bar  of  dower, 
i.  483,  n. 

wiif  bar  old  dormant  terms,  of  which  par- 
ties are  unaconainted,  i.  488,  n« 

of  inheritance,  aoes  not  bar  attendant  term, 
i.  488,  n. 

levied  by  purchaser  for  full  consideration, 
with  notice  of  a  trust,  will  not  bind  ce$iMi 
trust,  i.  535. 

tenant  cannot  bar  landlord  by  fine  and  non- 
claim,  i.  536. 

person  taking  estate  which  is  bound  by  a 
right,  cannot,  by  levying  fine,  bar  that 
right,  i.  536,  n. 

a  mere  conveyance,  i.  536,  n. 


FINF^CcMttaacd.) 

no  bar  to  cuiui  (rM<,  witli  DoUee,  ii  -^  6S5,  a. 
by  husband  alone  no  bar  to  dower,  ii.  675. 
except  ^we  years  elapae  after  his  death 

without  claim,  ii.  673,  n. 
will  bar  wife's  interest  in  jadgment,  ii.  674. 
a  total  or  partial  bar  in  cqnity  aoconiiag  ts 

intention,  ii.  675,  n. 
DO  bar  in  equity,  particular  parpose  havnif 

failed,  ii.  675,  n. 
whether  intention  has  any  restrictiTC  effSeet 

on  fine  at  law,  ii.  675,  n. 
levied  to  secure  mortgagee,  does  not  bar 

wife  of  dower,  ii.  677,  n. 
general  role  on  this  bead,  ii.  678,  n. 
case  iUuttrative  of  doctrine,  ii.  679,  n. 
wife  not  a  necei^sary  party  to  declare 

of  fine,  ii.  706,  n. 
specific  nerform^nce  of  husband's  cotI-. 

that  wife  should  levy  fine,  decreed,  iL707. 
ifuare^  if  she  refuse  to  concur,  iL  707. 
cases  on  compelling  husband  to  procare  his 

wife  10  join  in  fine,  ii.  707  to  710,  n. 
not  perf(fected  before  husband's  death,  wife 

not  barred,  ii.  708  to  713. 
general  rule  in  eqnity  as  to  compelling  bos- 
band  to  procure  wife  to  join   ia  ^at, 

il.  711,  n. 
wife  may  levy  fine  subject  to  husbandt 

disagreement,  ii.  710,  n. 
agreement,  express  or  implied,  neceasaiy  la 

restrict  operation  of  fine,  11.  73f ,  n. 
mortgage  by  fine  only  a  partial  alieaaliaa 

of  dower  or  jointure,  ii.  732. 
earliest  case  on  this  head,  ii.  732. 
levied  iweree  talstto,  will  not  cany  estate 

in  new  channel,  ii.  734. 
to  bar  wife  absolutely  there  nrast  be  an 

alteration  in  her  interest  in  estate  beyond 

mere  reservation  of  equity  of  redemptioa, 

Ii.  735,  n. 
result  of  cases  on  this  doctrine,  ii.  799,  a. 
covenant  to  levy  fine  next  Easter  Teiin  fa 

certain  uses,  nne  levied  three  yeafs  after 

may  be  to  other  uses,  ii.  1044. 
See  Non-claimy  Temmtfor  life. 

FINES  FOR  RENEWAL, 

mortgagee  allowed   them  In  aceeoat,  ii. 

956,  n. 
he  may  turn  them  uato  principal,  i.  189. 
n<r  fine  due  to  lord  on  release  of  eqvity  af 
redemption  of  copyholds,  Ii.  I069i 
See  CopyhMy  Catts,  Ivterett, 

FIRE— (see  IwwroRce,) 

FIRST  MORTGAGEE, 

effect  of  laches  in,  as  to  appointment  of  n- 

ceiver,  i.  298,  n. 
refusing  to  take  possession,  second  sort- 

gagee  may  appomt  receiver,  i.  296,  n. 
where  receiver  appointed  without  comeit 

of  first  mortgagee,  i.  299,  a* 
foreclosing,  must  be   redeemed  entire,  U 

340,  n. 
being  counsel,  drawing   second  mortgige 

and  promoting  loan,  postponed,  i.  439. 
witnessing  second  mortgage,  witlioot  dtf- 

closing  his  own,  postponed,  i.  439. 
tliough  not  in  proof,  lie  knew  contcfltf  « 

second  mortgage^  I.  440. 


I  N  D  EX 
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FIRST  MORTOAGEE--(coiiHmiAr.) 

this  doctytne  qnettioned  and  qadMed,  I. 
440,  n. 

in  what  light  lignatare  of  witnew  ought  to 
be  Tiewed,  i.  440,  d. 

^oi'^KM^e  or  iDcambrancer  attesting  ex- 
ecution of  second  mortgage,  not  post- 
poned rniless  proved  that  he  knew  con- 
tents of  deed,  i.  441,  n. 

fnbmitting  to  be  redeemed  by  second,  may 
neTertbeless  sell  to  third,  l.  455,  n. 

his  acts  will  not  aftect  subsequent  incnn- 
branrer,  i,  456,  n. 

may  tack  judgment  to  his  mortgage,  though 
subsequent  to  a  second,  of  which  he  has 
BO  notice,  i.  595. 

baring  notice  of  merae  incumbrance,  cannot 
tack  subsequent  judpnent,  or  further 
charge  against  it,  1. 5«7,  n. 

buying  latter  judgment,  obtains  no  advan- 
tage— he  cannot  tack  it  to  his  mort- 
f^ge  as  against  metne  incumbrancers, 
1.  527. 

has  nothing  to  do  with  subsequent  incum- 
brancers, i.  54l,n. 

in  possession,  cbarceable  with  what  he 
might  have  received,  ii.  93f . 

Dot  compellable  to  take  possession,  it 
9i5f,  D. 

except  he  obtain  judgment  hi  ejectment, 
ii.  951,  95 1. 

redeemed  by  second,  allowed  all  expenses, 
and  not  confined  to  taxed  costs,  ii.  991. 
See  Seamdf  Third,  and  Fonrtk  Mori- 
fogeei. 

FIXTURES, 

possession  of^  after  mortgage  no   fraud, 

i.d9. 
as  of  utensils  in  brewery,  i.  59. 
not  incloded  under  chattels,  i.  40,  n. 
rale  as  to  fixturrn  between  heir  and  exe- 

cntor,  landlord  and  tenant,  ii.  1041. 

FORECLOSURE, 

process  defined,  U.  961,  n. 

tedious,  compared  with  advantaires  imder 

mortgages  with  trusts  for  sale,  il.  963,  n. 
there  can  be  none,  till  mortgage  forfeited, 

i.  128,  537.  ii.  965. 
applies  to  equitable  hiterests    only,    and 

not  where  estate  is  continuing  at  law  till 

forfeiture,  i.  128. 
proceedings  in  foreclosure  may  be  stayed  by 

tender  of  principal.  Interest,  and  costs, 

i.  168. 
of  staying  proceedings  in  foreclosure  under 

Stat  7  Geo.  s.  c  SO.  i.  170,  n. 
redemption  not  barred  till  foreclosure  final, 

i.  «55. 
redemption  by  creditors  after  fbreclosure, 

allowed  on  ground  of  fraud  in  obtaining 

decree,  i.  55S,  n. 
devisee  of  money  may  foreclose,  i.  966^  n. 
if  tliere  be  a  mortgage   and   bond  debt,' 

^"^rig^e^  cannot  foreclose  for  non-pay- 
ment of  money  on  the  bond,   ii.  1017. 

IWI. 
no  foreclosure  against  crown,   i.  284,  n. 

ii.  lots,  n. 


FORECLOSUR&-(cMillMMd.) 

conveyance  of  equity  of  redemption  after 

fbreclosure  reprobated,  i.  505,  n. 
conveyance  after  foreclosure  necessary  only 

when  mortgagee's  tide  defective,  ii.  988,  n. 
on  foreclosure,  mortgagee's  title  cannot  be 

investigated  or  amended,  ii.  965* 
court  of  chancery  will  not  point  out  what 

title  mortgagor  shall  make  on  bill  of  fore» 

dosure,  ii.  988. 
mortgagor  on  foredosare  decreed  to  make 

best  title  he  can,  Ii.  966,  n.  988* 
mortgagee  must  bear  expences  of  complet* 

ing  title  after  foreclosure,  ii.  lOSS,  n. 
and  purchase  of  equity  of  redemption,  dls- 

thiguished  as  to  Hen  of  judgments,   i; 

507,  n. 
and  redemption,  distinguished   as  to  rule 

respecting  two  estates  mortgaged  to  same 

person,  i.  54S^  n. 
and  redemption,  distinguished  as  totackbig, 

i.  5S6.  it.  1017. 
right  to  fbreclose  and  redeem  should  be 

reciprocal,  i.  555. 
instance  of  irreciprocal  mortgage,  i.  156,  n. 
bill  to  foreclose  by  mortgagee  keeps  aUve 

redemptien,  i.  580. 
re-publication  of  will  necessary  after  abso- 
lute decree  of  foreclosure,  i.  4^4,  n.  4t5. 
ease  where  bequest  of  money  held  to  pass 

Interest  in  land,  though  mortgagee  fore- 
closed, i.  4S4,  n.  ii.  1017. 
does  not  relate  back  to  decree  to  account, 

i.  4S5,  n. 
operates  as  a  new. sale  and  purchase,  i.  4S8« 

ii.  loss,  n. 
and  redemption,  distinguished  as  to  tacking 

further  advances,  i.  5S6,  n.  iL  1017. 
bill  to  foreclose  no  obstacle  to  tacking,  U  548. 
decree  of  foreclosure,   on  iidiom  bindiqg, 

i.  648,  n. 
e^me  mortgagee  foredoshig  with  expreit 

notice  of  subsequent  incumbrance  liable 

to  pay  it,  i.  551,  n. 
on  foreclosure  by  two  mortgagees  estate  is 

divided  between  them,  ii.  67S. 
bill  praying  sale  and  bill  of  foreclosore  dis- 
tinguished as  to  interest,  ii.  9iS. 
mortgagee  may  foreclose,  elect,  and  arrest, 

mortgagor  at  same  time,  ii.  966,  n. 
release  of  equity  of  redemption  by  tenant 

in  tail,  after  decree  to  account,  equal  to 

absolute  foreclosure  by  order,  ii.  974. 
contra  of  dismissal  of  bill  to  redeem*  for 

want  of  prosecution,  ii.  968,  n. 
dismissal  or  mortgagor's  bill  for  relief  equal 

to  decree  of  foreclosure,  ii.  967. 
dismissal  of  bill  to  redeem  operates  as  a 

foreclosure,  ii.  968,  n. 
decree  of  foreclosure  refused,  if  raortgagea 

act  inequitably,  ii.  967. 
decree  opened  on  unfair  conduct  shevm  by 

mortgagee,  ii.  988. 
not  necessary  on  a  mortgage  of  stock,  U» 

96S.  1066. 
mortgagee  of  copyhold  may  foreclose  be- 
fore admittance,  ii.  967. 
not  decreed  of  a  revernon,  but  decree  will 

be  that  mortgagee  shall  sell,  ii.  1014* 


1«#^ 


INDBX. 


FORECLOSURB-(Milteiit) 

If  Ml  biU  to  lbr«dose,  oefcaApot  appear 
and  stand  in  contempt,  bill  beinc  taken 
pr»  wirfm»9,  court  wilt  decree  sale,  u.  1016. 

where  mortgagee  may  pray  aale  instead 
of  ibreclosare,  ii.  1016. 

mortgagee  may  pray  sale  of  adfowson,  i.  6d. 

plea  of  foreclosare  .without  final  order  bad, 
IL  971, 

decree  of  foreclosure  on  tenant  for  life  binds 
lemaiader-maBy  il.  97t. 

decree  of  foreclosure  on  tenant  in  tail, 
binds  issue  and  remaindor-man,  ii.  972. 

against  tenant  for  life,  remainder-man  be- 
ing abroad,  not  final,  ii.  973,  n. 

against  tenant  for  life,  not  now  binding  on 
remainder-man,  ii.  977,  n. 

deoreed  at  time  certain,  calendar,  not  lunar 
months,  mode  of  computation,  ii.  '972. 

mode  of  foreclosing  in  Ireland,  ii.  976,  n. 
1004)  n. 

decree  for  sale  prevails  over  decree  for 
foradosnre,  the«gh  bill  for  latter  filed 
first,  former  being  nsual  couxie  in  Ire- 
land, IL  1100. 

mortgagor  exeontes  composition  deed,  and 
is  afterwards  declared  bankrupt,  coUu- 
•ive  foreclosnre  acainst  assignees  only, 
without  trustees  of  deed,  set  aside,  and 
arortgagee  charged  with  costs,  ii.  978,  n. 

party  incunlNranoers  bound  byforedosure, 
U.977. 

fSMi  of  those  who  are  not  parties,  ii.  979. 

mn  infant  may  be  foreclosed,  subject  only 
to  error»  and  foreckisttre  no  error  in  it- 
self, ii.  980.  98S,  n.  984,  n«  985,  n. 

i^ut  he  must  have  day  when  of  age  to  shew 
cause,  ii.  980. 

no  cause  shewn,  decree  made  absotafte,  ii. 
980. 

decree  omitting  to  dve  infant  six  months 
to  shew  cmse  when  of  age,  erroneous, 
U.  965,  a. 

no  decree  of  foreclosnre  against  infant,  if 
mortgage  be  on  disputable  title,  ii.  98S. 

proper  way  in  case  of  infiuicy  is  to  pray 
sale,  ii.  983. 

but  sale  is  subject  to  review  when  infant 
oomes  of  age,  ii.  983. 

most  modern  practice  is  a  reference  (with 
consent  of  mortgagee),  whether  sale  will 
be  beneficial  to  infant,  ii.  985,  n. 

coverture  no  impediment  to  foreclosure,  ii. 
yoo. 

infancy  and  coverture  distinguished  m  this 
reipeet,  ii.  986. 

wife,  after  husband's  death,  may  examine  de- 
cvee  mad6  duriag  coverture,  semb.  ii.  987. 

pending  suit  by  creditors  for  sale,  may  be 
.  opened  by  them,  iL  988. 

after  notice  of  judgments  and  tender  of 
BBOiN^,  bad  against  creditors,  ii.  988. 

€<mtrtt  if  mortgagee  have  no  notice  (srd  qu.) 
•i.989. 

never  opened  for  volunteer,  ii.  999. 

BO  foredosure  on  Welsh  mortgage,  ii.  999. 

first  mortgagee  forecloses  second,  then  de- 
vises to  mortgagor,  second  mortgagee 
may,  as  against  piortgagor,  open  foreclo- 
sure and  redeem,  ii.  1000. 


FORECLOSURE-KMftMMd.) 

mortgagee  may  foreclosa.-and  pioeead  ea 

bond  or  collateral  security  for  defidcBcy, 

ii.  1001. 
but  redemption  thereby  opened,  ii.  1003. 
mortgagee  cannot  sue  on  bond  after  fore* 

closure  till  he  has  Mid  estate,  iL  1001,  n. 
this  considered,  and  concluded  that  afler 

foreclosure  mortgagee  may  sue  on  bond, 

whether  he  has  sold  estate  or  not,  umk, 

ii.  1003,  n.  4,  n.  5,  n. 
mortgagee  restrained  from  proceeding  oa 

bond  after  foreclosure,   under    circam- 

.stances,  ii.  lOOS,  n. 
second  foreclosure  decreed  after  redemp* 

tion  opened,  ii.  1005,  n. 
next  to  impossible  that  mortgagee  should 

obtain  fee-simple  of  estate  for  less  than 

its  actual  value,  ii.  1006,  n. 
mortgagee    selling   after   foreclosure    caa 

make  eood  title  to  purchaser,  ii.  1006,  n. 
notice  of  sale  after  foreclosure  should  be 

given  to  mortgagor,  ii.  lOOt. 
of  giving  notice  of  sale  after  foredoaaia^ 

if.  1006,  n. 
bill  of  revivor  by  mortgagee  for  account  ef 

assets  and  satisfaction  of  bond,  wtjhaar 

suggestion  of  deficiency,  no  waiver.  «f 

decree  of  foreclosure,  ii.  1006, 7. 
not  setUed  what  circumstances  win  open 

foreclosure,  ii.  1007. 
decree  opened  after  sixteen  years  on  case 

of  fraud,  il.  1007. 
motion  by  mortgagor  (six  years  after  his 

consent  to  foreclosure;  for  time  to  redeem, 

rejected  in  D.  P.,  ii.  1008. 
not  opened  by  consenting  to  cxamiBe  wife» 

nestes,  ii.  1008. 
not  opened  on  ground  of  under^vahie  or 

parol  permission  to  redeem,  it.  lOOtt. 
fourteen  years  after  foreclosnre,  mort^gor 

devises  estate  to  wife,  who  files  Uil  to 

redeem  on  ground  of  repeated  pnmises 

by  mortgagee  to  her  husband  tliat  be 

would  convey  on  pigment  of  money— bH 

dismissed,  ii.  1009. 
husband's  bill  to  redeem  in  this  case  would 

perhaps  have  been  entertained,  iL  1010* 
not  set  aside  after  twenty  years  for  matter 

,   of  form  onW,  ii.  10 IS,  &  n.  , 

not  opened  after  six  years,  when  defipwd 

by  consent,  ii.  1008. 
not  .opened  by  mortgagee's  receipt  of  BSit 

than  debt  out  of  rents,  ii.  1010,  n. 
mortgagee  devising  his  interest  in  estate  if 

debt  insufficient  to  op&k  foreclosure,  a* 

1011. 
no  foreclosure  against  part  of  estate  ssUt 

if  remainder  will  satisfy  mortgage,  a- 

1014.  .    ^ 

cannot  be  set  down  as  a  short  can^  »• 

10«S,  n. 
pending  bill  of  foreclosnre,  recover  wtj 

be  appointed,  ii.  1098. 
notice  in  parish  church  haying  been  pw^ 

vented  by  its  being  under  repair,  good 

ground  for  enlarging  time  for  appearaace 

to  bill  of  foreclosure,  ii.  1032,  ii« 
as  to  costs  in  a  cross  cause,  iL  lOSf. 
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FORECLOSURE  (iVuQ, 

**  my  freehoM  lands"  wiU  put  nwitgftgein 

lifee  after  foredosvre  nut;  cmUni  after 

foreclosure  iinal,  i.  4139  ^    - 
but  kndswUI  pass  by  geDeral  deriae  after 

absolnte  foreclosure,  if  so  intended,  thousli 

treated  as  ia  mortage,  proTided  will  be 

re-pnblished  and  duly  executed,  i.  423,  n. 
mottgag^e  is  still  personal  estate  after  fore- 
closure tttsi  for  debts,  if  assets  fyi  Abort, 

ii.  668. 
by  husband,  reduces  wife's  mortga^  into 

possession,  ii.  751,  n,         '•^ 
refusal  t6  produce  title  deeds,  good  ground 

for  enlarging  time,  ii.  997,  n.  998,  n. 
under  pressing  circumstances  time  enlarged, 
^     though  decree   signed  and  inroUed,   ii. 

999. 
tbte  taiay  be  adarged  under  7  Geo.  t,  ii. 

998^  a. 
allgliteat  ground  will  Induce  oouit  of  equity 

to  extend  time  of  sale  in  a  foreclosure 

cause,  ii.  998,  n. 
instaace  where  time  was    enlarged  three 

times,  ii.  997. 
■ecoBd  order  of  foreclosure  made  condi- 

ttonalW,  ii.  999,  n. 
origin  or  rule,  which  prevails  only  in  tUis- 

land^   and   its   adoption    regretted,    ii. 

999,  n. 
time  not  enlarged  on  bill  to  redeem  as  on 

bill  to  foreclose^  i.  403,  n»  ii.  999»  n. 

FORECLOSURE  {Pvrty), 

mortgagor  or  his  heir,  necessaty  ptfty  to 
bill  of  forectosure,  ii.  963. 

80  are  three  mortgages  having  lent  ^ual 
sums  on  one  security,  it  963» 

but  one  may  foreclose  as  to  his  share  by 
bill  against  mortgagor  and  eo*mortgagees> 
ii.  964. 

joint- tenant  cannot  foreclose  witbout  con- 
currence of  companion  \  contra  of  tenant 
in  common,  ii.  964,  n. 

persons  between  whom  mortgagee  has  di- 
vided money  nnust  all  be  parties  to  hill 
-of  foreelosure,  ii.  964,  n. 

sub-mortgagees  must  be  parties,  il.  965. 

A.  mortgages  to  &  for  350^,  B*  assigns  to 
C.  for  300<.  if  C.  foredosesy  B.  must  be 
pvty,  ii.  965. 

mortgagee  havinr  assigned,  not  neoessary 
prtyto  hill  <]?  foreclosure  by  assignee, 
li.  965,n. 

volunteer  necessary  party  to  bill  e^f  fore- 
closure, tt^ien,  ii.  967,  ft. 

demurrer  that  mortgagee's  executor  no 
party,  allowed,  ii.  968. 

Vid  proceedings  stayed^  if  that  fact  appear 
at  hearing,  ii.  968* 

mortgagor's  executor  need  not  be  party; 
contra  of  his  heir,  ii.  968. 

heir  and  devisee  of  mortgagor  necessary 
parties  to  bill  of  foreclosure,  ii.  968,  n. 

devisee  necessary  party  to  bill  of  foreclo- 
sure, when,  ii.  968,  n. 

mortgagor's  executor  necessary  P&rty  to 
fbrectose  mortgage  of  leaseholds^  li.  969^  n. 


FORECLOSURE  ( Parly  W«sMiaMd.) 

bat  pcnunal'  rtprmntadve  of  mniHgagor 
aet  •  necessary  party  to  bill  to  foreclose 

mortgage  of  freehold,  though  it  be  the 

case  of  a  mortgage  ^  years,  i.  4d5,  n. 

ii.  969,  n. 
exaept  he  has  received  part  of  renta,  or 

where  bill  is  for  sale,  or  where  mortgage 

is  of  freehold  and  leasehold  property  to- 
gether, ii.  969,  n.  ' 
on  mortgage  of  freehold  and  leasehold,  both 

heir  and  executor  of  awrtgagar  neoctsaxy 

parties,  ii,  969>  n. 
mortgagee's  heir  necessanr  party  to  bill  of 

foreclosure  b^  his  executor,  ii.  970,  a. 
mortgagee's  heir  unnecessary  party  to  bill 

of  foreclosure  by  his  devisee,  ii.  980. 
decree  of  foreclosure  obtained  by  mortga« 

gee's  heir  binding  on  his  executor,  though 

latter  no  party,  li.  970,  n. 
for  heir  shall  have  land  on  paying  money 

to  executor,  ii.  666^  n.  970. 
general  role  that  person  having  legal  estate 

must  be  party,  ii.  970,  n. 
trustee  having  legal  estate  necessaty  party 

to  foreclosure,  ii.  970,  n. 
bankrupt  unnecessary  party  to'  forccloaun^ 

ii.  970,  n. 
though  no  bargain  and  sale  has  been  Ihade 

from  commissioaers  to  assignees,  U.  971,  n« 
bankrupt  having  deeds  not  neceai&ry  party, 

ii.  97S,  n. 
surety  must  be  party  to  bfil  of  fbteelolure^ 

ii.  972,  n. 
lessee  may  redeem,  but  not  a  neceisaiy 

party  to  bill  of  foreclosure,  ii.  972,  n« 
first  tenant  in  tail  party  to  hill  of  fbrteclo- 

sure,  sufficient,  ii.  974. 
tenant  for  Kfo  and  person  having  next  Vest- 
ed estate  of  inheritance,  necessaty  par- 
ties, ii.  975. 
trustees  to  preserve  contingent  remidnders, 

necessary  parties  xto  biu  of  foreclosure, 

ii.  975,  n. 
intermediate  tenants'  for  lift  having  vested 

estates  should  be  parties,  ii.  976^  U. 
latest  general  rule  as  to  parties  to  fortolo- 

sure,  ii.  977,  n. 
foreclosure  may  be  decreed  against  those 

incumbrancers  who  are  before  court,  ii* 

977,  978. 
those  inciunbrancers  only,  of  whose  liena 

mortgagee  has  notice,  necessary  patties, 

ii.  989,  n. 
court  would  not  ftdopt,  as  general  rule, 

practice  of  making  all  incumbrancers  par- 
ties, ii.  989,  n. 
those  incumbrancers  who  are   noticed    in 

answer,  are  necessanr  parties,  ii.  990,  n. 
judgment  confessed  after  bill,  creditor  no 

equitv  to  be  party,  ii.  989,  n. 
of  equity  of  incumbrancers  to   be  made 

parties  to  foreclosure,  who  become  such 

before  mortgage,  or  after  filing  of  bill, 

ii.  990,  n. 

See  A^mimdralmry  CaiU,  Kquity  ^  re- 
deaipltoti,  Jud|giii€ai  cf*«dt<or,  Hedemp* 
IMU,  Sale* 
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FORFEITURE, 

tenant  for  life  morl|!tguig,  creates  forfei- 
ture, and  mortgagee  loses  his  secarity, 
i.  199. 

bnt  allowed  advantage  of  it  daring  life  of 
tenant  for  life,  i.  199. 

on  fbrfeitnre  of  preceding  estate,  remain* 
der-roanmaj  enter  or  bring  ejectment, 
i.  369,  n. 

of  estate  mortgaged,  by  mortgagor,  affects 
mortgagee,  i^  199. 

and  esdeat,  distingnished,  1. 284,  n. 

of  condition— (see  D^mtlt,) 

FORM, 

foredosnre  never  set  aside  for  want  of  mere 
matter  of  form,  ii.  10i3,  6l  n» 

FOURTH  MORTGAGEE 

obtains  no  priority  by  purchase  of  second, 
1.447. 
See  Fini,  Seeendj  and  Third  mortgagets, 

FRANCHISE  mortgageable,  i.  18. 

FRAUD 

.makes  mortgage  void,  i.  16. 

by  several  statutes,  i.  17. 

by  retenaion  of  possession  after  absolute 
alienation,  i.  17. 

frand  or  covin  is  always  a  question  of  law 
upon  fiicts  of  each  particular  case,  i.  17. 

f tat.  of  1$  Eliz.  inapplicable  where  there  is 
no  imagination  or  fratul,  i.  34. 

it  is  a  fraud  when  appearance  and  substance 
are  at  variance,  i.  48. 

retension  of  deeds  after  mortgage,  a  fraud, 
1.48. 

not  inferred  from  advance  of  money  to  ex- 
ecutor, i.  104,  n. 

of  frand  in  preventing  production  of  de- 
feasance, i.  isi,  n. 

fine  obtained  by  fraud,  destroys  non-claim, 

1.334. 
no  time  a  bar  to  redemption  where  there  is 

fraud,  L  365. 
time    begins    from    discovery   of    fraud, 

i.  365,  n. 
redemption  decreed  after  forty-one  years, 

on  ground  of  fraud,  i.  365. 
exercised   against    puisne   incumbrancers, 

will  postpone  prior  incuftibrancers,  i.  437. 

446. 
not  implied  from  notice  of  deed,  ii>  564,  n. 
g^nceaJing  fact  of  birth  of  son  ^^e  days 

prior  to  mortgage,  a  fraud,  ii.  581.  646. 
must  be  denied    as  specially  as  charged, 

ii.  654,  n. 
plea  of  purchase  without  notice,  must  deny 

frand,  ii.  654,  n. 
account  not  to  be  set  aside  bnt  for  fWiud, 

ii.  954. 
person  having  opportunity  of  discovering 

fraud,  presumed  to  know  it,  ii.  977,  n. 
clearest  tflle  cannot  be  used  by  person  cog- 
nizant of  fraud  affecting  it,  ii.  977,  n. 
accjuiescence    in    fhiud    binding,    when, 
'        ii.  978,  n. 

decree  of  foreclosure  opened  after  sixteen 

years  on  case  of  fraud,  ii.  1007. 
See  ConcealmeiUf  MUrepresenlatuniy  Sta* 
tuii  of  frmuUf  IVitn€$$, 


FRAUDS,  {Statute  ^,) 

mortgages  not  witbin,  i.  143. 

does  not  extend  to  trusts  adnaitted  by  tns- 

tee,  i.  151. 
comparative  view   ef  tenth     aectioa  i^ 

i.  t56f  n. 
does  not  extend  to  devise    of 
i.4t7. 
See  Atiuttdi9ny  SMmU  9i 

FRAUDULENT  CONVEYANCE, 

statute  of,  i.  SO,  n. 

relates  to  creditors  only,  bat  indodes  per- 
sonalty as  well  as  realty,  i.  SO,  n. 

FRAUDULENT  POSSESSION, 
taken  from  mortgagor,  i.  338. 
See  Possesstoa. 

FREE-BENCH, 

none  of  equity  of  redeBq>tion,  IL  708,  n. 

nor  of  equities  generally,  except  tmstee  de- 
lay to  convey  legal  estate  to  '     '     ' 
iL  703. 

FREEHOLD 

of  alien  dying  before  office  fonnd 
kins,  1. 106,  n. 

legal  n-eehold  is  in  mortgagee,  i.  t88,  n. 

equitable  freehold  is  in  mortgagor,  i.  sB8,b. 

estate  not  chargeable  with  simple-contnct 
debts,  except  by  roles  as  to  marshalfiag 
funds,  i.  344,  n. 

priority  of  judgment  binds  freeliold, — pri- 
ority of  execution  leasehold,  i.  515,  n. 

FREEMAN 

having  inheritance,  purchasing  term,  term 

subject  to  customs  of  London,  i.  465. 
mortgage  in  fee  part  of  freeman's  pecsseii 
estate,  ii.  667. 
See  CuMtwrnn  of  London,  , 

FREIGHT— (see  BUI  rf  lading.) 

FULLY, 

effect  of  this  word  in  wills,  as  applied  la 
exoneration  of  personalty,  ii.  808,  n. 

FUNDS  {Real  and per$muU,) 

heir  and  next  of  kin  take,  as  they  find  (hem 

at  intestate's  deatli,  i.  285,  n. 
no  appropriatioo  of  funds  by  appoiatmeat 

of  receiver,  i.  SOi,  n. 
estate  descending  on  testator  subject  to 

mortgage,  on  his  deatli  land  fint  fM 

liable  to  mortgage,  ii.  863. 
so  of  purchaser  buying  estate  subject  Is 

mortgage,  ii.  863,  n. 
debt  fixed  where  it  ought  to  faU,  ii.  87L 
See  Assets,  Personal  estate.  Stock. 

FUNERAL  EXPENSES, 

inference  as  to  exoneration  from  directico 
to  pay  funeral  expenses,  means  litlle, 
0.841,  n.  848,n. 

FURNITURE, 

possession  of,  by  lessee  after  bill  of  lalc  ts 

landlord,  no  fraud,  1.  39. 
retained  by  bankrupt  after  mortgage,  leis- 

kble  by  assignees,  i.  43,  n. 
possession  of  furniture  by  persons  to  whom 

it  is  let,  not  within  21  Jac.  1,  i.  44,  n. 
person  renting  furniture  not    in  repnte^l 

ownership,  i.  46,  n. 
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I    FURTHER  ADVANCE 

j^it       mnat  be  to  ome  having  rigbt  to  charge  es- 

Ift  Ute,  i.  526. 

distioction  on,  at  to  redemption  and  fore- 
^1  elosnre,  i.  5f6,  n. 

on  bond,  by  mortgagee  of  leaseholds,  tack- 
b  aUe  to  mortgage,  i.  SM. 

statute  extendMl  may  protect  connsee  as  to 
^  farther  advances,  when,  i.  5f3. 

I»*       mortgagee   having   legal  estate,  may  tacl^ 
funher  snm  advanced  to  his  secnnty,  if 
, ,  he  have  no  notice  of  mesne  incumbrance, 

L  ]  i.  5«4. 

•'         flM>rtgage  for  secnring  all  farther  advances, 
SS^  second  mortgagee,  with  notice,  postponed 

i^  to  fa  tare  advances  made  wlUi  notice  of 

second  mortgage,  i.  5SS. 
to  be  paid  out  of  land  in  firvt  instance,  if 
^.  mane  to  pay  ancestor's  debt  or  legacy, 

^  ii.  877. 

^  See  JDsvisft,  Heir, 

cfiect  of  farther  advance  to  heir  or  par* 
chaser  of  estate  snbject  to  mortgage  on 
appropriation  of  fands,  ii.  885,  n. 
"        deposit    of  deeds  will  cover  further  ad- 
vance. If  supported  by  evidence  or  oath 
«  uncontradicted,  ii.  1056. 

^        enquiry  ctirected  whether  deposit  will  cover 
^  sabseqitent  advance,  ii.  1057. 

I'         legal  mortgage  not  extendible  by  parol  to 

embrace  additional  loan,  U.  t057. 
^  See  Regishraium,  Toclnag. 

FURTHER  ASSURANCE, 

i^reement  to  make  mortgage  may  be  fai- 
ferred  from  covenant  ror  further  assnr- 
^  ance,  ii.  1049. 

'  See  Covenant  /or  furiher  ntrntronre. 

FURTHER  CHARGE, 

must  be  paid,  though  title  defective,  i.  338. 
money  on  one  estate  for  more,  ana  further 
charge  on  another  for  less  than  value,  one 
estate  not  redeemable  without  the  other, 
1.338. 
not  tackable  to  mortgage  where  mortgaaor 
has  notice  of  mesne  incumbrance  at  time 
of  further  loan,  i.  527. 

FURTHER  SECURITY, 

bond  evidence  of  intention  to  make,  i.  (6^  n. 

FUTURE     ADVANCE— (see    Fkrtker    ad- 

FUTURE  INTERESTS 
are  devisable,  i.  S89,  n. 

FUTURE  RENTS, 

mortgagee  in  possession  assigning  without 
mortgagor's  consent,  answerable  for  fu- 
tore  r^ots,  ii.  948. 

G. 

GAMING, 

mortgnge  for  money  won  at  play,  void, 
ii.  998,  n. 

OAITELKIND, 

all  spna  in,  may  redeem,  i.  t6&» 
'   heir,  at  sige  of  fifteen,  though  he  may  sell, 
cannot  mortgage,  $einb,  lu  1096* 


GAZETTE, 

advertisement  of  bankruptcy  hi,  not  notice, 
U.  59S,  n. 

GENERAL  ORDER— (taftwOera/iecy,) 
cases  on,  ii.  1081. 
See  Bemkruftcf^ 

GENERAL  PAYMENT 

may  be  applied    to    bond  or    morlgage, 

1.  558^  n. 
applied  in  discharge  of  interest  first,  then 

of  principal,  ii.  944,  n.  945,  n. 
two  debts  consolidated,  one  bearing  interest, 

other  not,  general  payment  to  be  in  equal 

portions,  ii.  945,  n.  ' 

referred  to  judgment  in  preference  to  bond, 

ii.  945,  n. 

GENERAL  WORDS, 

descriptive  of  real  estate  only  will  not  pass 
mortgages,  if  tbofte  words  can  be  other- 
wise satisfied,  i.  411,  419,  n. 

cases  where  general  descriptions  held  ^to 
pass  legal  estate,  though  confined  to  **  my 
estate,"  i.  419. 

expressly  disposing  of  whole  property,  vriD 
pass  mortgaged  lands  to  devisee,  i.  417. 

legal  estate  not  passed  by  general  words 
without  intention  to  include  it,  i.417,  d. 
418,  n. 

will  not  pass  trust  estates,  nnless  there  ap« 
pears  intention  to  pass  them,  i.  418,  n. 

result  of  cases  as  to  legal  estate  passing  by 
general  words,  i.  988,  n.  4i8.  416*  491. ' 
u.  t098, 1099. 

effect  of  general  words  in  will  after  fore- 
sure  ain,and  ibreclosnre  absolute,!.  4S3|a. 

GIFl' 

distinguished  Ity  Grotius  from  a  contract, 
ii.  10«6. 

divided  into  gifts  uUer  vimw,  and  gifb  aMrtit 
causAf  ii.  lOtT. 

three  kinds  of  gifts  moriU  eauui,  ii.  10t7. 

actual  delivery  indispensable  in  each, 
ii.  10«5.  1097. 

to  perfect  gift,  what  a  good  delivery,  1.  S9,  n* 

acceptance  not  necessary  to  complete  gift, 
i.  39.   See  AcquUoeenee. 

without  delivery,  void,  i.  39,  n. 

before  statute  of  Frauds,  gift  might  have 
been  made  of  lands  by  parol,  ii.  1096* 

of  personal  things  may  still  be  by  paw)!, 
it.  1096. 

parol  gift  wiUiout  delivery,  void,  1. 39,  n. 

whether  parol  gift  of  deed  will  pass  mart* 
gage  debt,  ii.  1094. 

neither  mortgage  debt  (which  Is  ekou  ia  ae- 
fion),  nor  security  (which  affects  bmd) 
transferrable  at  law  by  gift,  ii.  1098. 

nor  in  equity,  oemb,  ii.  1099. 

of  mortgage  and  bond,  distingnlshod, 
it  1099. 

tnoriio  etauit  of  mortgage,  impiicticable, 
ii.  1094  to  1030. 

of  deeds  by  mortgagee  to  mortgagor,  re- 
leases debt,  i.  144. 

of  mortgage,  distinguished  from  equit- 
able mortgage  by  deposit  of  deeds,  ii. 
10<9. 

if  client's  gift  to  attorney  allowable,  ii.  10c5. 
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pftnon  enn  lease  or  mortgage  U  for  hit  own 
life  only,  ii.  1161,  n* 
See  Rector, 

GOODS 

in    bonded  warehooae  after  tale,   tboneh 

marked  with  iqitiala  of  vendee^  remain  in 

power  of  bankrupt,  ii.  1084. 

hound  fh>m  teste  of  writ  of  extent,  ii.  1078. 

See  Bankrupt,  Bill  of  ladmg,  Exe^vUion, 

FumUurey  LeaaehoUU 

GOODS  AND  CHATTELS^ 

extent  of  wor^ls,  i.  40,  n. 

inclades  e^ery  interest  of  bankrqj^^  though 

it  exist  in  incorporeal  articles^  a*  in  a 

news- walk,  i.  41,  n.  45. 

GOODS  AT  SEA, 

held  by  bill  of  lading,  i.  26.     . 
mortgageable  by  delivery  and  Indorsement 

of  hiU  of  lading,  i.  27. 
after  mortgage  by  indorsement,  no  stoppage 

tfi  trantUu,  i.  28. 
reeioBs  for  allowing  mortgage  of,  i.  27,  n. 
there  maybe  an  equitable  Ken  on,  i.  29,&  n« 
provided  mortgagee  have -no  notice,  i.  SO. 
this  notice  explained,  i.  90,  n. 
if  ddKvered  bv  key  of  warehouse?'!.  22, 51. 
what  a  good  delivery,  i.  52,  n. 

900D  WILL  OF  TRADE, 

a  chattel  within  21  Jac.  1,  L  41,  n. 

ORAFTi  i.  190. 196.  U.  1096. 
See  ReuwdL 

GRAND  BILL  OF  SALE  of  ship, 

possession  of,  confers  priority,  i.  435,  n« 
Bee  Bankrupt,  BiU  of  saU,  Ship. 

taANT, 

most  formal  mode  of  passing  equity  of  re- 
demption, i.  259,  n. 

GUARDIAN, 

nwy-redeem  mortgage,  i.  2^4,  n. 

and  judgment  tanked  to  it,  a.  28S»  n. 

or  annuity,  for  benefit  of  ward^  i«  284. 

w^tM  redeem  Ian4:ta9  i.  t85,  n. 

and  pay  interest  of  incwnbranoeS)  i.  284. 
ii.  931. 

buying  prior  secnrity,  allowed  only  what 
he  paid  for  it,  i.  545.  547,  n.  524. 

purchasing  mortgage,  it  wiU  be  for  benefit 
of  ward,  i.  346. , 

permiiting  interest  to  run  in  arsear  person- 
alty responsible,  ii.  924^  931. 

infant  may  have  satisfaction  against  guar- 
dian for  injurious  decree,  or  set  it  aside 
forfraod,  ii.  9d3»n. 

tender  by  guardian,  g^od,  ii.  959. 

aotiira  if  by  person  ng^  giwrdian,  ii*  959. 
See  Infant, 

H. 

BJERES  NATUS, 

a  factm  distinguished,  ii.  780.  787.  B27. 

HALF  PAY, 

of  officers,  not  assignable,  i.  59,  n, 

HAMILTON  V.  ROVSE, 

questioned,  ii.  567,  n« 


BARKNESS  w.  PAYLJSK 

over-ruled,  i.  115,  n. 

HEIR, 

of  mortgagee,  if  he  camMt  be  found,  ictsf 

Earliment  necessary  t»  divest  eststefrai 
im.  [See  qa  act  for  this  purpose,  56eo.S. 
c.  95,  private  act]  i.  15,  n.  403,  &  n. 
instance  where  heir  abroad,  plauitiff  allowed 

to  proceed  without  prejudice,  i.  404^  a. 
heir  apparent  may  redeem,  if  ancestor  sin 

sent  thirty  years,  i.  266,  ■• 
heir  apparent  cannot  sell  his  expectucy, 

i.  IG^tt. 
may  bind  Aamself  by  estoppel,  L 18,  a. 
but  not  Buceeedin|;  heir,  L  IS,  n. 
relieved  agamst  his  own  mortgage  if  as jv^ 

ii.  1091. 
may  insist  on  sale,  when»  i.  €t,  n.  70, 7i. 
anmfant  heir  should  be  defendant  in  1»B 

filed  for  raising  portions,  L  100,  n. 
antitied  to  estate  alter  debts  paid,  i.  Sid. 
what  if  mortgagor  die  without  an  heir,  it 

255,  n. 
of  mortgagor,  may  redeem,  i.  S6i« 
so  may  customary  heir,  i.  265. 
devisee  preferred  to  heir,  I.  266,  n. 
money  received  by  heir  for  release  of  npily 

of  redemption,  not  assets,  i.  521, 323. 
Bow*otherwise,  sem5.  i.  325. 
general,  must  shew  estate  taU  barred  bdbie 

he  can  redeem,  i.  552. 
must  redeem  both  estates  or  neither,  i.  399. 
except  where  he  claims  by  porch8ie,SB4 

not  by  descent,  e,  g.  as  tenant  ia  tsi^ 

i.540. 
of  mortgagor  purchasing  prior  incombnoeei, 

allowed  oafy  what  he  gave  for  it,  L  943,i* 
against  subsequent  incumbrancer,  i.  346. , 
except  where  he  purchases  to  cover  w 

own  incumbrance,  i.    545^  n.  347,  li 

524,  n. 
instance  of  his  being  allow^  whole  mooey, 

i.  546,  n. 
of  mortgagor^  not  allowed  to  cooposad 

mortgages,  i.  546.  , 

cannot  redeem  without  paying  mortssf^' 

bond  debt,  i.  548,  551. 
no  difference  whether  bond  debt  tfioM* 

befofse  or  after  mortgage,  i.  534. 
liable  to  bond  debt  in  respect  of  vf^ 

i.  559. 
lands  in  hands  of  heir  liable  to  ezecslisii 

ii.  598. 
of  mortgagor,  not  necessary  party  to  biil  ^ 

redeem  by  devisee,  i.  269,  402. 
devisee   more  easily  found  than  lieir,  it 

418,  n. 
conoorvenca  of  heir  advised,  wliea,  i.  4IS,b. 
after  devise,  heir  not  a  necessary  ptf<y  ^ 

salts,  i.  424. 
mortgage  of  reversion,  heir  most  pay  bmk; 

or  t>e  foreclosed,  i.  426,  n. 
a  trustee  for  deyisee,  i.  429,  n. 
receiving  nuNrtgage  money,  trustee  (ioreie" 

CQtor,  j.  113.  ii.  665,  n.  665* 
of  mortgagee,  decreed  to  coo»ey  esist*  !• 

mortgagee!s  administrator,  ii.  6i66. 
though  it  be  administrator  di  Mf  ^^ 

ii.  C6^, 
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or  tbouch  equity  of  redemption  be  rekesed 
to  heir  or  barred  or  fbreelofed  by  time, 
U.  666, 667. 
provided  mortgagee  be  not  in  possession  as 
owner,  it  being  till  then  personal  eatate, 
ii.  666» 
of  mortffagee,  may  dmt  money  to  ezecntor 
and  ti3k.e  benefit  or  foreclosure,  it  666,  n. 
970. 
fn.  this  rigbt  before  foraclosnre,  it.  667,  n. 
mortgagee's  heir  takes  benefit  of  hie  ances- 
tor's agreement  to  porchase   eqoity  of 
redemption,  ii.  667. 
term  no  protection  against  dower  in  favor 

of  heir,  ii.  688,  n. 
bound  if  specially  named,  ii.  776. 
heir  not  chargeable  at  common  law  for  an- 
cestor's debts  if  execator  had  assets,  ii.  777. 
Ae  law  afterwards  changed  and  debtor  was 
at  liberty  to  sue  heir  or  execator  indif 
ferently,  ii.  777. 
and  subsequent  provisions  in  favonr  of 

debtors  followed  that  plan,  ii.  778. 
discharging  mortgage,  entitled  to  be  reim- 
bursed out  of  mor^agor*s  personal  eatate, 
ii.778,  n. 
hares   ftuctui  and  lutra  waJhu^   both  enti- 
tled to  exoneration,  ii.  780. 
heir  a  favourite,  ii.  8t7. 
estate  charged  with  debts  to  b^  first  ig^plied 

in  favour  of  heir,  ii.  857. 
estate  descending  to  heir  subject  to  mort- 
gage, as  k>etween  1^  real  and  personal 
representatives  land  primary  fund,  ii.  867. 
descent  of  estate  to  heir  subject  to  mort- 
gage, land  primary  fund  at  his  death  for 
payment  of  mortgage,  ii.  863, 876,  n. 
whether  this  rule  applies  to  further  ad- 

vances  to  heir,  ii.  875. 
it  does,  if  further  advance  be  to  pay  ances- 
tor's debt,  ii.  875,  n. 
or  if  it  be  of  small  amonnt,  iL  876,  n. 
mortgage  by  heir  to  pay  ancestor's  debt  or 
legacy,  land  always   primary  fund  for 
payment  of  mortgage,  li.  876,  n* 
estate  descends  on  O.  S.,  subject  to  mort- 
gage ;  he,  on  transfer,  covenants  to  nay 
principal,    and    fifty-four    years   after, 
agrees   to   raise  rate  of  mterest,  land 
held  primary  fund,  ii.  878,  n. 
covenant  to  pay  money,  if  it  makes  ances- 

tor's  debt  his  own  ?  ii.  878. 
covenant  and  bond  on  transfer  of  mortgage, 
DO  evidence  of  alteration  of  funds,  ii.  882. 
reservation  of  new  equity  of  redemption  on 
transfer  of  mortgage  by  heir,  no  evidence 
of  intention  to  change  funds,  li.  88«,  n. 

^84^  n.  ,  ^  ,     . , 

this  equity  unaltered  by  renewal  of  lease, 

devise  of  real  and  personal  estate  to  A.  to 
pay  debts,  residue  to  him  in  fee ;  mortgage 
by  testator  after  will ;  further  charge  by 
A.  to  pay  testator's  debte:  This,  and 
original  mortgage  held  a  continuing 
charge  on  estate,  as  between  A.'s  repre- 
sentatives, ii.  877.  A  ,    J  u* 

estate  conveyed  in  trust  to  pay  A.  s  detjts, 
personal  estate  of  his  heir  (who  sold 
estate)  tiable  to  A.'s  mortgages,  u.  87t. 


H£IR-*<<wrttMi«r.) 

equity  between  heir  and  devisee,  not  al- 
tered by  devise  for  payment  of  debts,  but 
only  condition  of  creditors  improved, 
ii.  854. 

€»f  mortgagee,  necessary  party  to  ^blll  of 
foreclosure,  ii.  963. 

mortgagee's  heir  must  be  party  to  bill  of 
foreclosure,  ii.  968. 

and  devisee  of  mortgagor  necessary  partiei 
to  bill  of  foreclosure,  ii.  968,  n. 

decree  of  foreclosure  obtained  by  mort- 
gagee's heir,  binding  on  his  executor, 
Uiough  latter  no  party,  ii.  970. 

but  heir  in  this  case,  though  trustee  fbr  exe- 
cutor, may  take  land  on  paying  money, 
ii.  666.  970. 

mortgagee's  heir  unnecessary  party  to  bill 
of  foreclosure,  by  his  devisee,  ii.  980. 

mortgagee  foreclostng,  heir  may  tack  bond 
to  mortgMe,  ii.  1019,  n. 

rule  as  to  fixtares  between  heir,  and  exe- 
cutor, ii.  1041. 
See  ildmtntsfrafor,  Executor^  ^Exoneni- 
iiouy  Expectancy,  FwreclMure  (jpartf\ 
Want  heir^   Fenonal  esiaie^  Rigki 
heir, 

HEIR  LOOMS, 

inference  from,  as  to  exoneration,  it.  849,  n« 
makes  a  residue,  ii.  817, 8S8,  841,  n* 

HERBERT,  EX  PARTE, 
questioned,  ii.  593,  n. 

HBRIOT 

due  on  mortgagor's  death ;  as  also  on  mort- 
gagee's death,  if  he  be  admitted,  ii.  1071. 

HERITABLE  BOND 

in  Scotland  is  equivalent  to  Eb||^  mort- 
gage, i.  4M,  n. 

HILLLARY  v.  WALLER, 

Mr.  Sngden's  observations  on,  Qonsidfieay 

i.  400,  n. 

HUNI>RKDS,  mortgageable^  L 18. ; 

HUNTING^  ,  ^ 

reservation  of  rig^it  of  hunting  by  ttorf« 

Sagor,  on  his  conveyance  of  equity  of  re- 
emption,  void,  i.  t59,  n. 
eotUray  of  a  liberty,  i.  259,  n* 

HUSBANDRY,  ^,    ^ 

mortgagee  cannot  change  ooune  or,  1.  It9,n. 

HUSBAND  AND  WIFE,       ^  ., , 

how  husband's  possession  afiects  wife  s  se- 
parate estate,  i.  38, 44, 45, 46,  n. 
intermeddling  with  wife's  separate  trade, 

her  property  liable' to  his  debto,  i.  4ft. 
possession  of   wife's  separate  goods  with 
consent  of  trustees,  franduJknt,  U  48,  n« 
.  ctmtra,   if   not  with  trustees'  permission, 

wife's  bond  Uckable  to  hueband's  mort- 
gage against  heir  of  mortgagor,  i.  350,  n. 

husband  administrator  may  tack  hm  wife  s 
bond  to  his  own  mortgage  ngainatlieir, 

hnsband  administrator  of  his  wife  entitied 
to  mortgage  of  her  copyhold,  though  her 
heir  admitted,  ii.  667. 
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HUSBAND  ANP  Wim^cMMimed.) 

cnqoir^r  whether  tenft  crested  Jait  before 

marriage  will    protect    against  dower? 

L  486,  n. 
wife  joining  id  fine  bars  dower,  11.  673. 
bnt  fine  by  hosbaod  alone,  no  bar  to  dower, 

il.  GTSf  n. 
except  Ave  years  elapse  after  bis   death 

withont  claim,  ii.  673,  n. 
wife  barred  of  dower  by  joining  in  re- 
covery, ii.  673,  n. 
Iinsband's  personal  estate  mast  disencDmber 

dower  of  mortgage,  it.  681,  n. 
hnsband  no  power  over  wife's  bond,  if  not 

available  oaring  coverture,  ii.  684,  n* 
husband  lending  money  in  name  of  himself 

and   wife,   wife   sorviving,   entitled    to 

whole,  ii.  685. 
not  against  creditors,  ii.  685. 
coniraj  if  before  marriage,  and  then  against 

what  creditors,  ii*  686,  n.  686,  n. 
creditors  of  husband  entitled  to   redeem 

term  purchased  after  marriage  to  him  and 

his  wife  and  survivor,  and  assigned  by 

him  without  her  in  mortgage,  i.  291. 
mortmge  by  husband  of  wire's  canal  share 
-  wiuiout  one,  ceases  with  coverture,  ii. 

704. 
hnsband  cannot  make  a  mortgage  of  his 

wife**  freehold  to  bind  her  after  his  death. 

ii.  704,  705. 
nnless  by  fine,  in  which  she  joins,  0.-706. 
and  such  fine  will  bind  her  trust  estate, 

ii.  706. 
private  conveyance  executed  by  feme  be- 

fore  marriage,  withont  notice  to  hnsband, 

void,  I.  486,  n. 
husband's  privity  essential  to  settlement  of 

wife's  estate  before  marriage,  ii.  706,  n. 

719. 
fansband's  covenant  that  wife  sliall  join  bun 

in  fine,  when  enforced,  ii.  707,  n. 
husband  decreed  to  procure  his  wife's  con- 
.    cnrrence  in  surrender,  ii.  708,  n. 
^tutre,  if  she  reAise  to  concur,  ii.  707. 

See  Covenaiit. 
covenant  b^  husband  and  wife  to  levy  fine, 
V  not  bindmf  on  her,  if  he  die  before  fine 

levied,  ii.  li.  708. 
If  leasehold  estate  of  wife  be  mortgaged  by 

hnsband,  equity  of  redemption  belongs  to 

him,  ii.714. 
If  wife  survive  it  belongs  to  her,  ii.  714. 
distinction  as  to  equity  of  redemption,  be- 
'  longing   to  surviving  husband  or  wife, 

ii.  715,  n. 
husband  may  assign  trust  term  belonging  to 

wlfe>  il.  715,  716, 717, 
and  a  covenant  by  him  to  convey  her  term 

will  bind  her  in  equity,  ii.  717. 
•    S.  L.  of  a  trust  term  created  before  mar- 
riage to  raise   money  for   her  benefit, 

ii.  718. 
tmtiraf  if  trust  term  created  with  privity  and 

consent  of  husband,  and  he  be  party  to 

deed  creating  it,  ii.  718,  719. 
husband  should  be  party  to,  or  haye  notice 

of  settlement  of  his  wife's  property  pre- 
vious to  marriage,  ii.  790,  n. 


HUSBAND  AND  WIFE— (««rf«inwd.) 

assignment  of  term  by  husband  after  nar* 
riage  in  trust  for  wifs,  voluntary  and  bad 
against  purchasers,  ii.  7f0, 7fl. 

8.  L.  as  to  general  cflreditors,  li.  7n. 

and  particular  assignee  of  husband  of  SDck 
term,  entitled  without  making  any  provi- 
sion for  wife,  ii.  791. 

what  equities  of  wife,  husband  may  assign, 
ii.  721,  n.  ,     ,    ^ 

husband  may  assign  his  wife's  dividend!, 

ii.  7n,  n. 

after  coverture,  acts  amountinst  to  re-eie- 
cution  of  deed  by  wife,  whereby  her 
estate  has  been  aliened  during  covertBre, 
will  give  it  validity,  ii.  7S9. 
See  Co^ftrmdtum.  ^    ^ 

of  leases  by  husband  and  wife  of  wife  s  real 
estate,  ii.  7S^,  n. 

husband's  alienation  passes  wife's  inherit- 
ance, subject  to  her  disaffirmance, 
ii.  725,  n. 

husband's  personal  estate  first  liable  to 
mortgage  on  bis  wife's  estate  for  his  oie, 
il.  7i6.      * 

bnt  generally,  husband's  covenant  to  pay 
mortgage  money,  exonerates  wife's  estatr, 
ii.  77,  H  infra,  this  title,  874. 

except  there  be  settlement,  ii.  7t8* 

or  it  be  wife's  debt  dum  sola^  ii.  728. 

wife  joining  her  husband  in  fine  of  her 
jointure  lands,  has  a  resulting  trast  aficr 
mortgage  paid,  ii.  797, 798. 

wife  entitled  to  stand  in  place  of  mortgagee 
on  redemption,  ii.  798. 

not  necessary  that  it  shonld  appear  on  Aee 
of  deed  for  whose  use  monev  was  bomv- 
ed,  that  proveable  aUumief  u,  799* 

by  parol,  ii.  730. 

vague  words  in  sobse<)aent  settlement  win 
not  vary  wife's  eqmty  to  exooeratioB, 
ii.  730. 

wife  being  jointress  and  creating  tem  of 
her  estate  for  life,  reversion  attracto  re- 
demption, ii.  731. 

eovtra,  if  husband  make  settlement,  ii.  73f . 

wifejolning  her  hnsband  in  fine  in  order  to 
a  mortgage,  bars  herself  partially  and  aot 
absolutely,  il.  739. 
See  Fibre* 

wife  leaving  her  claim  dormant  shall  re- 
ceive interest  from  her  husl»nd*s  repre- 
sentatives, only  from  time  it  is  discovm, 
ii.  739. 

other  debts  of  husband  preferred  to  del)t 
due  to  wife,  ii.  738,  739,  740. 

husband  making  settlement  on  his  marrisge 
in  consideratmn  of  his  wife's  fortune,  ea- 
titled  to  mortgage  money  due  to  her, 
ii.  733,  734. 

but  not  unless  settlement  be  made  beAis 
marriage,  ii.  738. 

agreement  requisite  to  make  husband  par- 
chaser  of  wife's  ehose$  in  ocitoN,  ii.  740,  a. 

which  must  appear  on  settlement,  ii.  741*  ■• 

mere  settlement  insufficient  to  raise  gift  ^ 
husband  of  wife's  fortune,  ii.  741,  a. 

settlement  no  proof  that  husband  is  i  psr* 
chaser,  ii.  767. 
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HUSBAND-<<Mi«iMMl.) 

hoslMiHi  acquires  no  right  to  wife's  eko§e» 

U  aetimj  except  aipneemeBt  be  expressed 

or  clearly  imported  in  settlement,  ii.  744,  n. 

settlement  of  wife's  own  estate  enoagb  to 

^ve  hnslmnd  her  fortune,  ii.  744.     • 
except  wife  be  infant,  or  settlement  be  to- 

Inotary,  ii.  744. 
fmuUwM  of  benefit  wife  receiTes,  imnuip 

tcrial,  ii.  74S. 
hosband  entering  into  agreement  for  a  set- 
tlement, entitled  to  wife's  portion  although 
she  die  before  settfement  made,  ii.  745. 
not  if  settlement  be  in  consideration  of 

part  only,  ii.  745. 
exception  where  jointure   falls   short  of 

agreement,  ii.  745, 746. 
fauiband  entitled  to  wife'a  mortgage  if  he 
reduce  it  into  possession,  or  dispose  of  it 
for  Talnable  consideration,  iL  746.  749. 
of  reducing  mortgage  into  possession,  ii. 

746,  n. 
surviving  husband,  entitled  to  wife's  mort- 
gage under  statute   of  distributions,  ii. 
749. 
husband's  release  of  wife's  mortgage  in  fee 
not  a  reduction  of  it  into  possession,  un- 
less made  for  value,  ii.  749, 750. 
husband  entitled  to  entirety  of  wife's  per- 
sonal estate,  without  letters  of  adminis- 
tration,  ii.  749. 
husband   may  assign  wife's  mortgage  for 
years,  bat  not  her  mortgage  in  ree,  U. 
750,  n. 
wife's  eko§es  ta  aetion  not  reduced  into  pos- 
iessioo  by  husband's  ejectment,  ii.  751,  n. 
€9mirm  of  his  foreclosure  ntri,  ii.  751,  n. 
wife's  dbeses  in  aeiion  pass  by  assignment 
in  bankruptcy  or  insolvency,  but  not  her 
rerersionary  interests,  li.  759,  n. 
assignment  in  bankruptcy  good  reduction 
or  wife's   morteage  into   possession,  ii. 
75S,  n.  757,  n.  (9). 
as  to  additional  settlement  on  wife  in  case 

of  husband's  bankruptcy,  ii.  743,  n. 
hnsbaad  may  be  trustee  for  wife,  ii.  755,  n. 
coDTt  of  equity  will  not  interfere  or  aid 
husband  in  acquiring  personal  property 
beld  in  trust  for  wife,  unless  he  makes 
a  provision  for  her,  ii.  754. 
wife's  equity  of  provision  applies  to  what 

property,  ii.  755,  n. 
wife  may  file  bill  to  enforce  it,  il.  755,  n. 
and  hosband  restrained  in  mean  time  from 

assiipoing,  ii.  756,  n. 
that  anit  for  settlement  is  by  and  not  against 

widow,  immaterial,  ii.  75f ,  n. 
wife  entitled  to  settlement,  if  ill-treated  by 

husband,  ii.  756,  n. 
wife's  equity  to  settlement  good  against  at- 

aignee  for  value,  ii.  757* 
Wid  aaalgnee  in  bankruptcy,  iU  757. 
wife**  provision  to  consist  of  half  her  pro- 
perty or  income,  ii.  758,  n. 
husband's    assignee  for  value  unaided   in 
equity,  unless  he  will  provide  for  wife, 
ii.  759tO  765.  766,  n. 
creditor    obtaining  assignment  from  hus- 
band of  wife's  legacy  to  be  first  satisfied, 
and  residue  settled  on  wife,  ii.  76t. 
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particular  assignee  »>r  value,  and 
in  bankruptcy  distinguished,  ii.  767,  n. 

hnsiumd  cannot  deprive  wife  of  her  equity 
to  provision,  ii.  767,  n. 

summary  of  points  as  to  husband's  assign- 
ment of  wife's  chases  ta  octtoa,  and  her 
equity  to  a  provision,  ii.  770,  n.  771,  n. 

wife  entitled  to  provision  though  provided 
for  aUMrndSj  ii.  771,  n. 

frife  bound  by  her  husband's  deposit  of  her 
mortgage  as  a  security  for  his  own  debt, 
ii.  768,  769,  770.      , 

mortgage  settled  on  wife  after  marriage, 
void  against  creditors  of  hnsband.  IL 
773. 

husband's  win,  presumed  to  operate  anost 
favourably  for  wife,  ii.  809.  8«1. 

husband,  on  further  advance  firom  mort- 
gagee of  wife's  estate,  covenants  to  pay 
whole  sum,  his  assets  not  liable  to  exo- 
nerate land,  ii.  874,  si  supra  this  title, 
727. 

wife  mortgages  her  estate  for  husband's 
debt,  his  assets*  first  liable,  iL  874,  n« 
875,  n. 

parol  evidence  of  wife'k  declaration,  that 
mortgage  was  intended  as  gift  to  husband, 
not  allowed,  ii.  875,  n. 

husband  taking  in  a  mortgage  of  his  wife, 
being  tenant  in  tail,  and  being  in  re- 
ceipt of  the  rents,  will  not  be  allowed 
interest  during  his  life^  ii.  910,  911. 

husband  of  tenant  in  fee  not  obliged  to 
keep  down  interest  during  coverture; 
but  if  he  afterwards  becomes  tenant  by 
curtesy,  he  must  pay  Interest  on  arrears 
accruing  during  coverture^  ii.  927,  n. 

husband  suing  to  obtain  wife's  mortgage, 
^hose  in  action,  or  trust  personal  pro- 
perty, must  make  provision  for  her,  iL 
753,  754,  755. 986,  n. 

husband's  assignee  entitled  to  interest  oa 
vrife's  mort^ige  during  husband's  life, 
ii.  755. 

so  are  creditors  during  coverture,  iL  753. 

doubtful  what  passes  by  assignment  of  wife^ 
equitable  interest,  ii.  753. 

wife,  after  husband's  death,  majr  examine 
decree  made  during  coverture,  li.  987. 

costs  due  to  baron  and/nntf,  on  mortgagee's 
plea  being  over-ruled,  survive  to  wife, 
u.  1046. 

settlement  by  hosband,  securing  to  wife 
her  fortune  on  death  or  banlumptcy  of 
husband,  good,  ii.  1083. 

ffitfrtgage  devised  to  husband  and  wife  la 
fee,  they  become  tenants  by  entiretiei| 
U.  1099. 
See  Cwerhnte^  Cmrtesy,  Dswer,  Fhu^ 
FwtcUanref  InUresif  Joialure,  fn/f • 


I. 

IDIOT, 

cannot  mortgage,  L  58* 
his  connnittee  may  convey  lands  mortgaged 
on  payment  of  money  by  order  of  einui- 
oery,  under  4  Geo.  S*  c.  10.  i.  IK09,  sio. 
T  T 
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and  sDcb  order  may  be  obtained  before  a 

commission  of  lunacy  issued,  ii.  1095. 
committee  of  idiot  may  redeem,  i.  285,  n. 

See  Committee  of  Uinatic,^ 

IGNORANCE, 

of  instruments  made  in  ignorance  or  mis- 
take of  rights,  i.  442. 

plea  of  ignorance  of  rights,  no  avail  against 
statute  of  limitations,  i.  387.  ii.  1153, 
1154. 

confirmation  of  no  avail   as    to  rfghts  of 
which   parties  are    ignorant,   i.  442,  n 
ii.  1152. 

IMPEDIMENT, 

may  be  taken  advantage  of  by  amended 
bill  or  plea,  but  not  by  demurrer,  i.  36(|. 
See  Disability, 

IMPLICATION, 

general  rule  as  to  terms  attending  by, 
i.  478,  n. 

may  be  rebutted  by  parol,  i.  458,  n. 

residue  of  personal  estate  may  be  exempt 
from  debts  by  implication,  as  well  as 
whole  personal  fund,  ii.  808,  n. 

of  an  implied  agreement  to  make  mortgage, 

'     ii.  1050. 

IMPROVEMENTS, 

of  allowance  for,  by  civil  law,  i.  31 3,  n.^ 

committee  of  lonatic  not  allowed  for,  with- 
out order,  i.  313,  n. 

of  allowing  for  improvements  with  interest, 
i.  313,  n.  535,  n. 

tenant  for  life  allowed  two- thirds  of  im- 
provements, i.  313. 

by  mortgagee,  a  lien  on  land,  ii  671,  n. 

mortgagee  allowed  improvements  on  ac- 
count, but  should  first  inform  mortgagor 
of  their  necessity,  ii.  956,  n. 

INCLOSURE  ACT, 

mortgage  under,  obtains  preference  to  all 
ot^r  incumbrances,  1.556,  n. 

INCUMBRANCE, 

particular  tenant  payini?  off  and  taking  as- 
signment, allowed  whole  money  advanced, 
i.  315,  n. 

in  what  order  incumbrances  are  to  be  dis- 
charged, i.  435,436. 

covenant  against  incumbrances  affords  what 
protection,  11.  690,  n. 

covenant  against  incumbrances,  no  exemp- 
tion of  land  from  payment  of  any  incum- 
brance, ii.  868. 

INCUMBRANCER, 

subsequent,  may  redeem  after  foreclosure, 

if  prior  mortgagee  have  notice    before 

final  decree,  i.  297,  298.  306,  n.. 
loses  his  interest  by  sufferina  receiver  to 

pass  his  account  without  demanding  it, 

1.  300,  n. 
having  legal  estate  preferred,  i.  435,  n. 
not  pOMtponed  simply  for  leaving  deeds  with 

mortgagor,  i.  474*;  n. 
party  incumbrancers  bound  by  foreclosure, 

ii.  977. 
^ois  of  those  who  are  not  parties,  ii«  979. 


INCUMBRANCE1W(4mi#iittutf.) 

those  incamb^ancers  only  necessary  partiei, 
of  whose   lieos   mortgagee  has  notior, 
ii.  989,  n. 
court  would  not  adopt  as  general  nde  pra^ 
tice  of  making  all  incambrancen  partin, 
ii.  989,  n. 
of  equity  of  incumbrancers  to  be  mde 
.     parties  to  foreclosvre  who  become  tnck 
before  mortgage,  or  after  filing  of  bOI, 
ii.  990,  n*        ^ 
See  Forecloiare,  Fruud^  Mortgage,  IWdb- 

INDEBITATUS  ASSUMPSIT, 

mortgagee  will  not  be  put  to,  i.  168. 
See  Asstimpiit. 

INDEMNITY, 

mortgagor  entitled  to,  of  real  estate,  if  oMt- 
gage  deed  be  lost,  though  he  take  re* 
conveyance  from  mortgagee,  ii.  995,  n. 

INFANCY, 

allegation  of,  in  ancestor  of  mortgagee  nut 
be  particularly  proved,  i.  394,  n. 

argument  from  infancy  against  paisiiif  le* 
gal  estate  by  devise,  i.  419,  n. 

and  coverture,  distinguished  as  to  foied^ 
sure,  ii.  986. 

INFANT, 

nature  and  cause  of  his  disability,  iL  96S. 

cannot  mortgage,  i.  59. 

but  presumed  of  age  till  cootiary  ikeviii 

ii.  1092. 
mortgage  by  infant  good,  if  on  ^luiafaii  mt- 

ruit  articles  furnished  are  found  w«th 

tlieir  value,  ii.  1091. 
may  be  mortgagee,  i.  107. 
heir,  should  be  defendant  in  bill  for  nUmi 

portions  out  of  real  estate,  i.  I00,n. 
mortgagee,  enabled  to  convey  onder  statilt 

of  Anne,  i^05. 
within  statute,  though  entitled  to  share  of 

money  as  legatee,  next  of  kin,  or  eiecilor, 

i.  205.  n. 
mode  of  procuring  order,  i.  206,  n. 
order  unnecessary  if  infiint  consents  to  osi* 

vey,  i.  208,  n. 
if  he  be  sole  executor,  biH  mast  be  filed, 

i.  206,  n. 
feme  coeert,  directed   to   convey  by  fiof, 

i.  206. 
infant  trustee  never  ordered  to  ceofcyts 

auotlier  trustee,  1. 206,  n. 
may  surrender  lease,  present  to  beadlcc, 

and  execute  power,  when,  i.  207,  a. 
not  allowed  to  convey,  if  he  be  devixe  <r 

execntor,  i.  207,  n. 
may  convey  by  fine  or  recovery,  L 107,  it 
when  deeds  by  tnfiint  are  void  or  voiiliUe 

only,  i.  209,  n. 
not  bound  by  his  conveyance  if  not  vilUi 

statute  of  Anne,  i.  209,  n. 
his  conveyance  voidable  only,  L  206.  flO,i. 
but   conveyance  by  infant  heir  of  atfrt- 

gagee  said  to  be  binding  withool  order 

of  court,  as  mere  form,  i.  208. 
nevertheless  adviseable  to  obtain  order  di* 

recting  him  to  convey,  i.  210,  a. 
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caunot  grant  by  deed,  i.  {09,  n. 

trustee  allowed  reasonable  costs,  (as  brief 
to  'counsel,  &c.,)  and  expencet  of  his 
conveyance,  i.  S07,  n. 

distinctions  as  to  costs,  ii.  999,  n« 

niortn^agee  is  not  a  trustee  for  mortgagor 
only,  but  also  for  executor  of  mortgagee, 
ii.  1095. 

further  cases  on  statute  of  Anne,  ii.  1095. 

money  cannot  be  paid  to  infant,  except 
under  sanction  of  court  of  equity,  i.  230. 

purchaser  must  pay  infant's  share  of  money 
arising  from  sale  into  court,  i.  234. 

cannot  levy  line,  or  suffer  recovery,  without 
writ  of  privy  seal,  i.  334,  n. 

time  having  begun  on  ancestor,  will  con- 
tinue to  run  on  agamst  wfant  heir,  i. 
366. 

notice  to  asent  binding  on  principal,  though 
he  be  infant,  i.  554,  n. 

covenant  that  infant  shall  execute  when  of 
age,  no  notice  that  he  has  an  interest  to 
convey,  Ii.  578,  579,  n, 

bound  by  ten  years*  acquiescence  in  guar- 
dian's lease,  ii.  578,  579. 

femt  coteri,  entitled  to  settlement  if  acces- 
sions of  fortune  after  marriage  are  great, 
ii.  771,  n. 

suitor,  bound  by  laches  in  suit,  i.  37{,  n. 

so  he  will  be  bound  by  decree  in  a  suit 
wherein  he  is  plaintiff,  ii.  984. 

this  rule  invaded  on  slight  grounds,  ii. 
984. 

faiterest  of  incumbrances  must  be  kept  down 
out  of  rents  during  infancy  of  tenant  in 
tail,  i.  S0<),  n. 

tenant  in  tail,  not  compellable  to  pay  in- 
terest so  as  to  charge  liis  assets  for  ar- 
rears, though  he  hath  no  power  to  suffer 
recovery,  ii.  9i4. 

tenant  in  tail  liable  to  pay  interest  now, 
ii.  9S5,  &  tt. 

doubtful,  whether  assets  of  hifant  tenant  in 
tail,  (Ills  guardian   being  in  receipt  of 
rents)  must  discharge  arrears,  ii.  926,  n. 
-    guardian  permitting  interest  to  nw  in  ar« 
rear,  personally  responsible,  ii.  925. 

mortgagor  in  fee  dies  under  age,  guardian 
or  his  executor  permitting  interest  to 
run  in  arrear  personally  responsible,  ii. 
931. 

may  have  satisfaction  against  guardian  for 
iigurious  decree,  or  set  it  aside  for  fraud, 
ii.  983. 

interest  on  interest  not  allowed  generally, 
ii.  913. 

if  infant  be  foreclosed  iMy  fhis  a  stronger 
case  for  not  allowing  interest  on  interest, 
ii.  914. 

If  Infant  be  plaintiff,  foot  of  account  will 
bear  interest,  ii.  914. 

mortgagee  threatens  to  enter,  agreement  by 
Infant  to  pay  interest  on  arrears,  binding, 
ii.  916. 

account  binding  on  infant,  when,  ii.  957. 

sometimes  foreclosed,  ii.  980.  984. 

but  now  be  must  have  day  when  of  age  to 
shew  cause,  ii.  980. 

no  canse  shewn,  decree  made  absolute, 
ii.  980. 


court  wiH  take  care  that  he^  makes  no  in- 
jurious submission  by  his  bill,  ii.  984,  n. 

no  decree  of  foreclosure  against  infaht,*  if 
mortgage  be  on  disputable  title^  ii-.  983. 

proper  way  in  case  of  infancy,  is  to  pray 
sale,  ii.  983. 

but  sale  subject  to  review  when  infant  of 
age,  ii.  984. 

and  sale  may  be  decreed  without  making  in- 
fant a  party,  if  purchaser  satisfied  there- 
with, li.  984. 

allowed  to  amend  his  bill  on  paying  costs  of 
day,  ii.  984. 

decreed  to  convey  when  of  age,  with  liberty 
to  shew  cause  against  it  then,  ii.  985,  n. 

most  modem  practice  in  case  of  infancy  is, 
a  reference,  (with  consent  of  mortgagee,) 
whether  sale  will  be  beneficial  to  infant, 
ii.  985,  n. 

decree  of  foreclosure,  omitting  to  give  in- 
fant six  months  to  shew  cause,  erroneout^ 
ii.  985,  n. 

may  be  foreclosed  subject  only  to  error,  and 
foreclosure  no  error -in  itself,  ii.  983,  n. 
984,  n. 

eannot  open  redemption  or  account,  but  he 
may  iihpeacli  decree,  ii.  982,  933. 

of  process  by  Mubpcena^  to  compel  infant  to 
answer,  ii.  981. 

tender  by  gnardian  good,  ii.  939. 

but  tender  by  person  who  is  not  gnardian 
no  avail,  ii.  9S8,  939. 

copyholder  decreed  to  surrender,  when,  it* 
1071. 

may  make  will  of  personalty,  but  cannot 
devise  realty  till  of  age,  ii.  1089. 

to  keep  charge  on  foot,  infant  must  mani- 
fest intention  that  charge  should  not 
merge,  ii.  1088. 

diarge  paid,  or  mortgage  redeemed  with 
infantas  personal  estate,  remains  person- 
alty for  benefit  of  his  testamentary  dispo- 
sition, ii.  1098. 
See  CotUingent  remaindera^  Decree,  Fore' 
closwre^  Gavelkind^  Guardian,  Incum^ 
broMcey  Inieresty  TemuU  in  toti,  X*^- 
tees, 

INFERENCE, 

court  proceeds  on  inference,  not  preamnp- 
tion  in  explaining  will,  ii.  837. 

INFLUENCE, 

mortgagee  not  allowed  the  inibence  of  his 
incumbrance,  i.  123,  n. 
S^c  Intereitf  Lease  and  Loan^  Usury. 

INHERITANCE, 

of  alien  dying  before  office  found,  Tests  ia 
king,  i.  106,  n. 

of  assigning  judgments  to  attend  the  inhe- 
ritance, ii«  1144. 

INJUNCTION, 

will  be  decreed  perpetnal  against  prior  in- 
cumbrancer, practising  fraud  to  deceive 
a  subsequent  mcumbrancer,  i.  437.  446. 
•    See  Timber,  Waste. 

INNS  OF  COURT, 

cbambers'in,  under  regulation  of  benplierm 
of  respective  inns,  i.  402.  403. 
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INROLMENT 

of  moirt^;»ge  under  decree,  should  be  at- 
tended to  by  mortgagee,  i.  104. 

of  bargain  and  sale,  not  of  itself  notice, 
L559. 
See  Bargmn  and  SdUm 

INSANITY 

of  mortgagor,  not  sufficient  to  set  aside 
mortgage  after  his  death,  if  not  impeach- 
ed within  reasonable  time,  ii.  109S. 
See  iMMtie. 

INSOLVENCY, 

without   insolvency  existing   or  expected, 

court  will  not  appoint  receiver  against 

legal  estate,  i.  296,  n. 
insolvency  means  what,  ii.  596,  n. 
assignment  in  insolvency  does  not  reduce 

into  possession  wife's  contingent  interest 

in  stock,  ii.  769,  n. 
insolvent  debtor  may  redeem,  i.  262,  n. 

INSTALMENTS, 

agreement  to  pay  off  money  by  instalments, 
and  to  discharge  equal  proportions  of 
land,  good,  iL  1047.  n. 

default  in  payment  of  one  instalment,  exe- 
cution may  be  taken  out  for  whole  debt, 
ii.  1100. 

INSTRUCTIONS 

.to  attorney  to  prepare  mortgage,  accom- 
panied with  deeds,  creates  no  lien  at  law 
or  u  equity,  ii.  1054, 1056. 

INSURANCE, 

without  interest  in  thing  insured,  Toid, 
i.  27,  n. 

money,  affected  with  same  interests  as  pre- 
mises consumed,  i.  47,  n. 

mortgaged  must  give  notice  of  his  refusal 
to  insure,  if  he  means  to  decline,  ii. 
1047,  n. 

INTENTION, 

parol  evidence  of  intention  inadmissible, 
1. 149,  n. 

neither  courts  of  law  nor  equity  lose  sight 
of  intention,  i.  167,  n.  ii.  IIM. 

preferred  to  legal  effect  of  devise,  i.  413, 
n.  416,  n. 

the  leading  criterion  in  judging  whether 
lands  wUi  or  will  not  pass  by  will, 
i.  413,  n.  418,  n. 

every  part  of  will  must  be  looked  to  for  in- 
tention, i.  420. 

if  that  not  embarrassed  legal  estate  vrill 
pass,  i.  420,  n. 

whetlier  lands  will  pass  a  question  of  inten* 
tioo,  i.  429,  n* 

enquii^  whether  intention  may  be  explained 
by  extrinsic  evidence,  as  to  state  of 
testator's  prpperty  ?  ii.  812,  n. 

to  exonerate  personal  fund,  must  be  ex- 
pressed or  very  plainly  indicated,  ii. 
842,  n. 

whether  purchaser  of  an  estate  subject  to  a 
mortgage,  has  made  his  personal  property 
first  fund  for  payment  a  question  of  in- 
tention, ii.  873. 

cannot  be  shewn  by  reference  to  amount  of 
debts,  11.  885,  n. 


INTERESSO  SUOf 

mortgagee  may  come  in  and  be  examined 
pro  inieretse  sao,  in  snits  between  tliifd 
persons  and  mortgagor,  iL  1095. 

INTERESSE  TERMINI, 

mortgagee  for  years  has,  till  entry,  i.260,B. 

INTEREST 

defined,  ii.  892,  n. 

allowed  in  equity  on  debts  after  liqniditiaii, 

i.  65,  66. 
as  to  interest  on  portions,  i.  67,  n.  79,  a. 
not  payable  on  portion  liable  to  contiB- 

gency,  i.  67,  n. 
four  per  cent,  interest  allowed  in  equity,  oa 

portions  charged  on  real  estate,  i.  67,  n. 
from  what  time  interest  on  portions  gives, 

i.  67,  n.  7,9,  n. 
parties  fixing  rate  of  interest,  court  csnost 

alter  it,  i.  72. 
allowed  in  equity  on  portions,  from  tiiK 

they  are  payable,  i.  79. 
of  interest  on  portions  during  children's  ni- 

nority  in  lite  of  jointress,  i.  99,  n. 
demand  of  interest  after  absolute  coavey- 

ance,  makes  it  a  mortgage,  i.  l5l. 
interest,  not  rent,  secured  by  mortgage,  L 

175,  n. 
that  debt  is  to  carry  interest  presvmed, 

i.  291,  n. 
'  allowed,  though  not  reserved,  ii.  892,  a. 
arrear  of  interest  recoverable,  i.  291,  n. 
what  presumptions  arise  from  letting  ia- 

terest  run  in  arrear,  i.  291,  n. 
on  first  mortgage  in  arrear,  must  be  paid  liy 

subsequent  mortgagee  redeeming,  i.  291. 
simple  contract  and  shop  debts  cany  as 

interest,  ii.  1100. 
not  even  after  devise  for  their  payment, 

i.  200,  n. 
on  simple  contract  debt  mentioned  ui  Khe- 

dnle  to  deed  for  payment  of  debtor  sl- 

lowed,  i.  200, 202.  ii.  1 100. 
quality  of  debt  must  be  changed  to  bear  ia- 

terest,  i.  202,  n. 
debts  assigned  l>ear  interest,  though  mm 

are  simple  contract,  L  202. 
simple  contract  debts  carry  interest  from 

confirmation  of  master's  report,  I  fOI, 

ii.  1100. 
incumbrancer  looses  his  interest  by  safer* 

Jng  receiver  to  pass  his  acoountB  withoat 

demanding  it,  i.  300,  n. 
tenant  fbr  life  not  allowed  interest  for  what 

he  has  expended  in  redeeming,  i.  313. 
of  carrying  interest  beyond  peouty  of  boad, 

i.  355,  n.  to  358,  n. 
demand  of  interest  condnnes  redemptioB, 

i.  389. 
payment  of  interest  on  bond  conthraes  mort* 

gage,  i.  394,  n. 
payment  of  interest  on  part  of  debt  keeps 

alive  residue,  though  no  interest  paid  sa 

that  fw  fifty  yean,  i.  895,  n. 
presumed  paid    for  thirty-seven  7^**^ 

in  special  verdict  contrary  be  not  ftaad, 

ii.  1098, 1156. 
payment  of  interest  on  mortjpge  is  strssf 

evidence  of  adverse  possession,  ii.  IIAS- 
payment  of  interest  on  a  mortgage  a  Rcof  • 

aition  of  title,  ii.  1154. 
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rule  af  to  interest  when  mortgagor  decreed 

to  pay  roonev  or  be  foreclosed,  i.  400. 
not  passed  by  bequest  of  priocipal,  i.  436. 
deyise  of  interest  does  not  carry  principal, 

*•  4f*f  • 

equity  will  direct  debtor  to  pay  interest, 
tfaongh  it  exceed  principal,  i.  619,  n* 

jointress  must  pay  interest,  ii.  684. 

if  payment  of  interest  by  widow  confirms 
lease,  ii.  725,  n. 

payment  of  interest  by  widow  confirms 
mortpge  of  her  estate,  ii.  7S5,  n. 

if  receipt  of  interest  reduces  wife's  mort- 
gage into  possession,  ii.  746,  n. 

interest  follows  principal,  ii.  802. 

tenant  for  life  joining  remainder-man  in 
mortgage,  latter  not  compellable  to  pay 
interest  during  life-time  of  tenant  for 
life,  ii.  871. 

reservation  of  interest  above  5  per  eent^ 
avoids  security  and  incurs  penalty  of  tre- 
ble value,  ii.  892,  n. 

taking  usurious  interest  does'  not  render 
security  void,  ii.  893,  n. 

mortgagor  may  recover  snlplus  beyond 
le^  rate  of  interest,  ii.  896,  n. 

if  interest  be  above  5  per  cent,  without 
haxard,  it  is  usury,  ii.  1080. 

on  mortgage  of  colonial  property,  ii.  893,  n. 

aiz  per  cent,  allowed  on  Irish  and  West 
India  mortgages,  ii.  897. 

mortgage  made  in  foreign  country,  bears 
rate  of  interest  allowed  there,  ii.  897,  n. 

statute  allowing  6  per  cent,  on  Irish  and 
West  India  mortgage,  does  not  extend  to 
case  where  more  than  6  per  cent,  is  re- 
served, ii.  898,  n. 

but  statute,  it  seems,  does  not  reach  personal 
contracts,  therefore  a  bond  reserving 
greater  interest  tban  is  allowed,  though 
given  in  a  transaction  relating  to  pro- 
perty in  West  Indies,  is  nsurious,  ii.  899. 
See  Bondf  Collateral  eecwrUy. 

Stat,  of  Anne  not  retrospective,  ii.  900. 

agreements  for  rise  and  abatement  of  in- 
terest distinguished,  ii.  900. 

agreement  that  interest  shall  be  reduced  on 
punctual  pavment,  not  reliereaUe  against, 
in  equity,  u.  900. 

eed  contra  of  agreement  that  it  shall  be  rais- 
ed, ii.  900. 

or  if  there  be  a  covenant  for  the  additional 
1  per  cent,  ii.  900. 

reserved  at  5  per  cent,  and  covenant  to  pay 
6  per  eent,f  in  case  of  irregular  payment, 
a  good  penalty,  and  not  relieveable 
against  in  equity,  ii.  901. 

agreement  to  raise  interest  in  defoult  of 
payment  not  relieveable  against,  if  ar- 
rears accrue  by  reason  of  mort^^or's 
desiring  forbearance  and  promiaing  to 
make  satisfaction,  ii.  901. 

difttiuctUm  between  agreements  for  rise  and 
abatement  of  interest  stated  -and  con- 
firmed, ii.  902,  n. 

one  default  not  a  forfeiture  of  whole  cove- 
nant, ii.  902,  n. 

but  it  is  a  breach  of  whole  mortgage  con- 
dition, ii.  965. 


INTEREST— (MNrJmi«d.y 

defiwlt  in  payment  of  one  instalment, exe- 
cution may  be  taken  ont  for  whole  debt, 
ii.  1100. 

doctrine,  that  whether  interest  be  at  5  per 
cent,  with  condition  to  take  four,  or  whe- 
ther at  four,  with  condition  to  have  five, 
court  vrill  relieve,  considered,  ii.  908,  n. 

transferree  allowed  interest  on  all  money 
really  paid  for  transfer,  if  mortgagor  be 
party,  ii.  903. 

except  assignment  be  colonrable  only,  ii« 
904. 

effect  of  transfer  as  to  interest,  ii.  903,  n. 

all  money  paid  by  sorety  bears  interest, 
ii.903. 

on  assignment  hy  mortgagee  without  mort- 
gagor, account  of  interest  between  them 
will  not  conclude  mortgagor,  ii.  904, 908* 

and  such  assignment  vHll  not  entitle  mort- 
gagee to  interest  on  interest,  unless  mort- 
gagor be  party,  ii.  908, 909. 

when  interest  on  interest  allowed  by  Roman 
law,  ii.  909. 

compound  interest  not  mdawful  in  Eng- 
land, but  disallowed  m  regard  to  mort- 
gages, ii.  909,  n« 

compound  interest  allowed  between  mer- 
chants, ii.  919,  n. 

agreement  by  trustee  to  torn  interest  Into 
principal,  bmding  on  eeehd  que  tinut, 
li.  909,  n. 

on  interest,  not  allowed  merely  because 
mortgage  is  forfeited,  ii.  910. 

or  because  it  is  in  artear,  ii.  920. 

on  interest,  allowed  where  there  were  se- 
veral creditors,  a  sale  directed,  and  one 
creditor  purchased  by  consent  of  others, 
li.  910. 

cannot  be  turned  into  principal  withoqt 
mortgagor,  i.  154,  n.  ii.  907,  n.  908, 
909,  n. 

cannot  be  turned  into  principal  against 
other  incumbrancers,  without  their  con- 
sent, ii.  910,  n. 

prior  incumbrancer  not  allowed  to  turn  in- 
terest into  principal,  as  a^nst  subse- 
quent incumbrancer  with  notice,  ii.  932. 

not  charged  on  second  mortgagee  to  keep 
him  out  of  possession  if  first  mortgagee 
enter  and  afterwards  suffer  mortgagor  to 
take  profits,  ii.  932. 

not  allowed  on  arrears,  though  as  to  costs 
it  is  othervrise,  ii.  910,  911. 

made  principal  bv  master's  report  com- 
puting interest,  li.  911* 

but  report  must  be  confirmed,  n%  912. 

and  though  confirmed,  if  estate  be  deficient 
interest  will  carry  interest  only  from  con- 
firmation, ii.  912. 

on  interest,  allowed  where  arrear  accnies 
during  joint  lives  of  husband  and  wife, 
as  against  husband  tenant  by  curtesy, 
ii.  927,  n. 

not  allowed  to  carry  interest,  on  a  suit  for 
sale  against  other  mortgages  or  i>ond  cre- 
ditors, ii.  912. 

bill  praying  sale  and  bill  of  foreclosure, 
distingiuSied  as  to  interest,  ii.  912. 
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on  interest,  allowed  if  time  for  redemption 
be  enlarged  by  court,  ii.  91S. 

contra,  on  account  against  infant,  ii.  913. 

but  interest  on  interest  allowed  against  in- 
lant  on  master's  report,  if  suit  be  insti- 
tnted  by  infant,  ii.  914, 915. 
\      or  if  the  infant  agree  to  allow  interest  and 
is  benefitted  thereby,  ii.  916. 

not  eonverted  into  pruicipal  by  mortgagor's 
signing  private  account,  ii.  916. 

to  make  Interest  principal,  there  should  be 
writing  signed  by  the  parties,  ii.  916. 

on  interest,  once  aUowed  where  there  was 
covenant,  but  now  otherwise,  ii.  917,  n. 

second  mortgage  comprises  principal  and 
interest  on  first,  and  also  interest  on  the 
interest  due  on  the  first ;  qvare,  if  second 
mortgage  void  aa  usurious,  ii.  917,  n. 

agreement  at  time  of  mortgage  insafficieot 
to  convert  interest  into  principal,  ii.  918. 

agreement  in  mortgage  deed  to  mnke  in- 
terest principal  at  end  of  year,  bad, 
i.  154,  n. 

if  converted  into  principal,  must  be  on  fair 
agreement,  ii.  919. 

if  tenant  for  life^  pay  interest  on  oonsoU- 
dated  sum  of  principal  and  interest  for 
twenty-six  years,  agreement  to  turn  in- 
terest into  principal  inferred,  which  binds 
remainderi>man,  ii.  919,  n. 
.  on  arrears,  not  allowed  though  'profits  in- 
-  -  sufficient  to  answer  same  by  reason  of 
dower,  but  costs  must  bear  interest  not- 
withstanding, ii.  920. 

allowed  on  money  spent  in  support  of  title, 
ii.  9«0. 

of  interest  on  interest,  where  mortgagor  is 
bankrupt,  ii.  945,  n. 

on  interest,  not  allowed  by  reason  of  custom 
in  foreign  country,  iL  920,  n. 

deposit  refunded  must  be  with  interest, 
li.  990,  n. 

of  rate  of  interest,  on  interest  converted  into 
principal,  ii.  9'iO,  n. 

money  disbursed  by  mortgagee,  carries  in- 
terest as  original  sum,  ii.  9S1,  n« 

as  to  the  rate  of  interest  where  it  is  not 
mentioned,  ii.  1100. 

out  of  what  funds  interest  must  ultimately 
come,  i.  1293,  n. 

of  persons  bound  to  keep  down  interest, 
i.  t93f  n. 

tenant  for  life  compellable  by  remainder- 
.     man  to  keep  down  interest,  ii.  9'Jl. 
'tenant  for  life  allowed  maintenance,  if  in- 
terest exhaust  whole  rents,  ii.  921,  n. 

but  he  must  apply  accruing  profitv  in  dis- 
charge of  former  arrears,  ii.  921,  n. 

reversioner  may  file  bill  against  tenant  for 
life  to  make  him  answer  arrears,  ii.  921,  n. 

taker  of  two  estates  subject  to  morteages  to 
same  person,  one  productive,  other  not 
80,  surplus  of  productive  estate  must  be 
applied  in  discharging  interest  of  mort- 
gage of  unproductive  fund,  ii.  921,  n. 

Interest  accrues  from  day  to  day,  ii.  923,  n. 
9J3. 

tenant  by  curtesy  must  keep  c|own  interest, 
i.  289.  ii.  92J. 
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dowress  mnst  pay  interest,  ii.9f3. 

dowreas  redeeming  lias  claim  on  estate  for 
two-thirds  of  interest  and  whole  of  pria- 
cipal,  ii.  923,  n. 

son  joining  father  in  mortgage  not  liable  to 
interest  till  fiis  father's  death,  ii.  923,  a. 

tenant  in  tail  not  bound  to  keep  down  in- 
terest, ii.  924. 

Uifunt  tenant  in  tail  mnst  keep  down  ia- 
terest  now,  i.  300.  ii.  925,  &  n. 

obligation  to  keep  down  interest  can  only 
be  enforced  by  remainder-man,  i.  300,  a. 

principal  charge  directed  to  be  paid  oat  of 
rents,  that  sum  paid  off,  tenant  for  life 
liable  to  pay  interest  only,  of  new  son 
borrowed,  ii.  924,  n. 

tenant  in  fee  not  obliged  to  keep  down  in- 
terest, ii.  927. 

if  infant  mortgagor  in  fee  die  under  age, 
guardian  or  bis  executor  having  pei^ 
nutted  interest  to  run  in  arrear  personally 
responsible,  ii.  931. 

but  executor  of  adult  devisee  in  fee,  not 
liable  for  arrears  of  interest,  ii.  931. 

tenant  for  years  or  for  life  subject  to  mort- 
gage must  keep  down  interest,  ii.  929. 

as  to  receipt  of  interest  by  serireaer, 
ii.  932. 

mortgagor's  oath  that  bis  money  was  always 
ready,  enough  to  stop  interest,  ii.  933. 

when  interest  lost  or  suspended  by  tender, 
ii.  933,  934. 

tender  of  money  deducting  balance,  not 
enough  to  stop  interest,  ii.  935. 

to  stop  interest,  strict  tender  required, 
ii.  935. 

stops,  after  tender  and  reasonable  time  l» 
peruse  re-conveyance,  ii.  940. 

not  stopped  by  tender,  if  right  to  eqaity 
of  redemption  be  in  dispute,  ii.  941. 

rate  of  interest  may  be  varied  by  sab^ 
quent  parol  agreement,  ii.  941. 

and  issue  will  be  directed  to  try  existence  of 
such  agreement,  ii.  943. 

nsurions  interest  taken,  proveable  by  parol, 
ii.  943. 

increases  daily,  ii.  923.  943. 

and  dividends,  distinguished,  ii.  943. 

on  mortgage  money  in  Settlement,  appor- 
tioned in  case  of  tenant  for  life  s  destib, 
ii.  943. 

reduced,  in  time  of  national  calamitj, 
ii.  944,  n. 

principal  and  interest  distinct  debts,  tfaongk 
secured  on  same  fdnd,  ii.  944,  n. 

interest  as  much  secured  by  mortgage  as 
principal,  ii.  944,  n. 

money  paid  generally,  applied  in  liquidation 
of  interest,  ii.  944,  n. 

two  debts  consolidated,  one  bearing  inte- 
rest, other  not,  general  payment  to  be  ia 
equal  proportions,  ii.  945,  n. 

if  mortgaj^ee  cnts  timber,  he  mnst  apply 
money  first  in  discharge  of  interest,  then 
of  principal,  ii.  1094. 

mortgagee  taking  bond  from  tenant  for  life 
for  arrears   of  interest,  cannot  dnfS^ 
estate  iherewith,  as  against  rei    '   ' 
man^  ii.  944,  n. 
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INTEREST--r«oiiHfi«ed.) 

taking  bond  for  arrears  of  interest,  and 
giving  formal  receipt,  no  discbarge  of 
land,  ii.  944,  n. 
mortgagee   charsed  with  interest  ou  sur- 
plus rents,  ii.  Va9,  n. 
as  balances,  decreed  where  mortgagee  over- 
paid by  rents,  ii.  1100. 
equity  attaching  on  bond^  attaches  also  on 

interest,  ii.  IIOO. 
b«nd  ordered  to  be  cancelled,  interest  mnst 
be  refunded,  ii.  1100. 
See  Arrearty  Bond,  Compound  interest ^ 
Infant,  Remainder-man,  Kettiy  Tenmt 
for  /^e,  Tenant  in  tail,  Tender, 

INTERPLEADER, 

trustees  way  file  bill  of,  i.  S09,  n. 

INTESTATE, 

administration  of  intestate's  effects  in  India 
prevails  over  administration  in  England, 
ii.  1073. 

INTIKETY— (see  Entirety,) 

INTRUSION, 

abatement  and  disseisin  work  same  effect  In 
equity  as  at  law,  ii.  1155. 

IRELAND, 

of  renewals  in,  !.  196,  n. 

of  tacking  in,  i.  559,  n. 

of  redemption  by  Irish  Catholics,  i.  f64,  n. 

mode  of  foreclosnre  in  Ireland,  ii.  976,  n. 
1004,  n. 

decree  for  sale  prevails  over  decree  for 
forecloKure,  though  bill  for  latter  filed 
first,  former  being  usual  course  in  Ire- 
land, ii.  1100. 

mortgagee  allowed  six  months  to  revive 
Irish  lease  mortgaged,  and  rendered  void 
bv  tenant's  neglect  to  pay  rent,  ii.  1086. 

Irish  statute  empowering  landlords  to  enter 
without  ejectment,  saves  interest  of  mort- 
gagee of  lease,  ii.  1086. 

by  Irish  statute  of  limitations,  acknow- 
ledgment of  debt  within  last  twenty  years 
revives  it,  though  forty  years  have 
elapsed  ;  uetUy  at  law,  i.  39b, ' 

of  Irish  registry  act,  ii.  629,  n. 

of  Irish  act  for  making  process  of  subptena 
offectnal  against  mortgisgor*s  absconding, 
ii.  9SS2,  n. 

•is  per  cent*  interest  allowed  on  Irish  and 
West  India  mortgages  made  ia  England, 
ii.  897, 699. 

of  Irish  lease  and  loan,  11. 1079. 

Irish  lease  and  loan  is  in  nature  of  Welsh 
mortgage,  i.  374,  n. 
3ee  Bond,  Intereety  Leau  and  Loan,  Re- 
gistration, 

IRRECIPROCAL, 

instance  of  irreciprocal  mortgage,  i.  136,  n. 
335. 

ISSUE 

in  tail,  not  comp'ellable  to  suffer  recovery, 

J.  60,  n. 
they  claim  performam  doni,  i.  60,  n. 


ISSUE-XcoNltiiitfd.) 

contra  if  they  do  any  act  towards  carrying 
contract  of  ancestor  into  execution,  L 
60,  n. 

when  issue  bound  by  decree  of  foreclosure, 
ii.972. 

failure  of  issue,  when  presumed,  ii.  975,  n.^ 

effect  of  presumption  in  equity,  that  possi- 
bility of  issue  IS  extinct,  ii.  976,  n. 

J. 

JAMAICA, 

seven  years  possession  bar  to  legal  remedy 

in  Jamaica,  i.  401,  n. 
reference  to  act  of  assembly  of  Jamaica, 
ii.  1074. 
See  Colonial  property. 

JAMES, 

statute  of,  not  repealed  by  Sir  S.  Romilly's 
act,  ii.  591,  n. 

JOINT  MORTGAGEES, 

one  an  alien,  if  he  die,  entirety  will  not  de- 
volve to  survivor,  but  king  will  have  his 

moiety,  i.  106,  n. 
no  survivorship  between  co-mortgagees,  but 

each,  on    payment,  shall   have  his  own 

money  and  interest,  ii.  671. 
purchasing  equity  of  redemption  generally, 

hold   it  as  they  did  mortgage,  ii.  67^9, 

1042. 
three  mortgagees  having  lent  etpnl  sums 

on  one  security,  necessary  parties  to  bill 

of  foreclosure,  ii.  963. 
but  one  may  foreclose  as  to  his  share,  by 

bill  against  mortgagor  and  co-mortgagees, 

ii.  964. 
cannot  foreclose  without  concurrence  of  his 

companion,  contra,  of  tenants  in  common, 

ii.  964,  n. 
jomt  tenants  of  money  due  on  mortgage,  all 

necessary  parties  to  bill  of  foreclosure, 

ii.  964,  n. 

JOINT  SECURITY, 

mortgagee  not  bound  to  cive  ^  up  joint  se* 
curity  when  he  proves  oebt  in  bankrupt- 
cy, ii.  1083. 

JOINT  TENANT,  * 

may  mortgage  his  individual  p^t,  i.  18. 

mortgage  by,  operates  as  a  severance,  i.  18,  n. 
ii.  1023. 

possession  by  joint  tenant  of  personalty,  af- 
ter pawn  to  companion,  a  fraud,  t.  21. 

judgment  confessea  by  one  joint  tenant,  not 
binding  on  survivor,  ii.  599,  n. 

cannot  charge,  though  he  may  mortgage  his 
share,  ii.  1023,  n. 
See  Join^  mortgagees, 

JOINT  TENANCY, 

should  be  preserved  on  change  of  trustees, 

i.  250,  n. 
may  arise   by   inference  without   express 

words,  ii.  671. 

JOINTRESS, 

portion  raiseable  in  Ufe*time  of  jointress,  if 
maintenance  not  postponed  till  term  in 
possession,  i.  89, 
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JOmrRESS^eontkmed.) 

may  redeem  and  hold  over  till  paid  whole 
mortgage,  i.  285.  ii.  682.  731. 

tboagli  mortgagee  have  no  notice  of  join- 
tare,  ii.  68^. 

of  part,  may  redeem  whole  mortgage,  i.  119. 
fi.  684. 

most  keep  down  interest,  iL  684. 

must  contribute,  i.  311,  n. 

mortgagee  preferred  to  Jointress,  he  having 
obtained  a  prior  satisfied  statute,  i.  512. 

not  entitled  to  custody  of  deeds,  ii.  644,  n. 

may  levy  fine  or  suffer  recovery  with  her 
husband,  ii.  673. 

fine  or  recovery  by  herself  alone,  or  with 
after-taken  husband,  a  forfeiture,  ii.  673. 

to  bar  jointress  absolutely  by  fine,  (here 
must  be  a  new  settlement  of  estate  dis- 
tinct from  proviso  for  redemption,  ii. 
738,  n, 

trustees  of  jointress  may  settle  account 
with  mortgagee,  ii.  955. 

JOINTURE, 

post-nuptial  jointure  no  bar  of  dower,  ii. 
674. 

postponed  to  subsequent  mortgagee  obtain- 
ing prior  statute,  i.  453,  n. 

wife  may  incumber  her  jointure  by  fine  or 
recovery,  ii.  674. 

but  fine  levied  to  secure  mortgagee,  no  ab- 
solute bar  of  jointure,  ii.  676.  678^  n* 

JUDGES 

•alaries  of,  not  assignable,  i  59,  n, 

JUDGMENTS, 

origin  of,  i.  273^  n. 

are  by  fiction  of  law  aU  given  on  first  day 
of  term,  i.  516. 

no  execution, on  judgment,  against  lands  at 
common  law,  li.  598. 

so  there  was  no  execution  on  judgment  at 
common  law  against  an  use,  li.  598. 

execution  against  land,  given  by  statute  of 
Westm.  2.  c.  18,  ii.  599. 

but  this  statute  did  not  extend  to  uses,  ii. 
601.  603. 

Btat.  1 R.  3.  c.  1.  first  subjected  uses  to  exe- 
cution on  judgment,  ii.  603. 

this  statute  became  obsolete  after  statute 
of  uses,  ii.  603. 

execution  against  trusts  revived  by  statute 
of  frauds,  29  Car.  2.  c.  3.  s.  10,  ii.  603. 

lands  in  trust  convened  away  between  judg- 
ment and  execution,  cannot  be  followed, 
ii.  60&, 

express  notice  of  judgment  immaterial,  if 
lands  held  in  trust,  are  conveyed  away 
before  execution  awarded,  ii.  607. 

this  doctrine  doubted,  ii.  607,  n« 

entirety  of  land  extendible  by  two  judg- 
ments, ii.  601,  n. 

mode  of  executing  successive  judgments, 
ii.  601. 

lien  of  judgment  does  not  attach  on  lease- 
hold estate  till  delivery  of  writ  to  sheriff, 
ii.  605,  n.  606,n. 

bond  credifor  of  a  mortgagor  foryears  shall 
have  judgment  against  heir  with  a  ce$iet 
executiOf  u  323,  324. 


JUDGMENTS— (tfoaiimied.) 

bnt  judgment  wlU  be  of  assets  pmio  sr- 
eiderint,  L  324. 

.  judgment  duly  docketed  is  a  lien  on  land 
not  to  be  defeated,  i.  273,  n. 

is  a  general,  not  a  spiecific  lien  on  moiety  of 
debtor's  lands,  as  well  present  as  sabse- 
qnent,  i.  273.  280.  519,  520.  525.  iL  575. 

is  a  lien  on  land  in  hands  of  heir  and  ss- 
signee,  i.  283. 

is  an  equitable  lien  on  the  inheritanee,  I 
436. 

creditor  after  execution  sued  jnd^ent,  Im 
but  a  chattel  and  no  freehold,  i.  521,  a. 

same  law  as  to  creditor  by  statute  or  re- 
cognizance, i.  523. 

as  to  time  when  lien  of  jndgraent  attacki 
on  kmd.  i.  275,  n.  515.  ii.  598. 

at  law,  irom  time  of  docketing,  L  275,  s. 
276.  514.  ii.  611.  612. 

or  rather  from  time  of  recovery,  (t.  e.  of 
signing)  and  not  flrom  time  of  dod^et, 
i.  517. 

in  a  register  county,  from  time  of  registra- 
tion, 1.  276,  n.  ii.  620. 

and  as  to  persons  on  whom  notice  caa  be 
proved,  from  time  of  notice  in  eqaity, 
1.  276,  n.  277,  n. 

bind  equitable  interests  with  notice,  i.  309. 

distinction  between  legal  and  equitable  lia 
of  judgments  considered,  i«  277. 

four  rules  as  to  time  when  lien  of  judgnwaH 
attaches  on  real  and  personal  estate^ 
i.  279,  n. 

record  and  docket  of,  distingnisbed,i.  279^1. 
.are  indexed  as  soon  as  sign^,  L  280,  n. 

not  docketed,  no  lien  without  notice^!. 
307,  n. 

docket  of  judgment  after  time  allowed  by 
statute  inefl^tnal  to  party,  i.  282,  n. 

docket  of  jndgment  after  contract  for  par- 
chase  and  notice  of  conveyance,  jodg- 
ment  no  lien,  i.  307,  n«  308,  n. 

docketing  not  necessary  as  between  judg- 
ment creditors,  i.  514. 

unexecuted,  no  prejudice  to  other  crediton, 
i.  526,  n. 

ol^ect  of  act  of  W.  &  M.  by  requiriDg  jnd^- 
ments  to  be  docketed,  was  to  enable  par- 
chasers  and  mortgagees  to  discover  jodg- 
ments,  i.  516. 

nevertheless  docket  of  jndgment  Is  oot  ia 
itself  notice,  i.  550,  n.  ii.  596. 

but  mortgagee  wUi  be  bound  byjndgaMBti 
of  which  he  has  notice,  i.  551,  n. 

as  to  notice  of  judgments  indepcndeatly  of 
record,  li.  597. 

as  by  searching,  ii.  598,  n. 

notice  of  judgment  u  notice  of  the  existiBg 
incumbrance,  whatever  it  may  be,  ii> 
574,  n. 

how  express  notice  may  be  avoided,  iL  61^ 
614. 

notice  of  nndocketed  judgment,  or  uorefis- 
tered  deed,  not  binding  at  law  the  saoe 
as  in  equity,  ii.,1097. 

whether  trustees  for  sale  may  pay  sarploi 
to  cestui  que  trusty  with  notice  of  jodg- 
ments,  1.  308,  n. 
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JUDGMENTS-(c*irtiwi#d.) 

mvat  be  i^gistered,  if  in  a  register  CMinty, 

it.  618,  n. 
of  the  memorial  of  jndgments  preparatory 

to  registration,  ii«  6S0,  n. 
priority  of  jadgnients  in  Ireland,  determin- 
ed by  re|;btratioD,  ii.  dSl,  n. 
do  not  attach  on  an  equity  of  redemption. 
,  i.  «54,  S55, 

judgment  is  no  lien  in  equity,  i.  308,  n. 
not  a  lien  on  trust  estate  either  at  law  0|> 

in  equity,  ii.  606. 
judgment  creditor  is  entitled  to  execution 

of  whole  equitable  freehold  of  debtor ; 
N  contra  of  partial  interest,  as  of  equity  of 

redemption,  i.  308,  n. 
JfidgmeDt  creditor  does  not  stand  on  same 

footing  as  mortgagee  or  purchaser,   i. 

521,  n. 

doctrine  of  assets  inapplicable  to  him,  i. 
3«S,  n. 

but  judgment  creditor  may  redeem,  i.  26X. 
263y  n. 

or  obtain  decree  for  sale  of  term,  i.  256,  n. 

and  this  the  only  way  of  his  acquiring  bene- 
fit of  equity  of  redemption,  i.  257,  n. 

judgment  creditor  with  stay  of  execution 
may  redeem,  i.  276. 

judgment  creditor  cannot  redeem,  after 
bankruptcy  of  mortgagor,  i.  283,  n. 

but  instance  where  representative  of  judg. 
ment  creditor  preferred  to  assignee  of 
bankrupt,  i.  280. 

judgment  creditor  allowed  to  redeem  after 
wbsolnte  conveyance  of  equity  of  redemp^ 
tion,  nnder  circumstances,  i.  281,  n. 

«o  after  foreclosure,  i.  306. 

whether  judgment  must  be  docketed  before 
creditor  can  redeem,  i.  281,  n. 

judgment  creditor  cannot  redeem  if  at  law 
be  cannot  recover  under  elegit^  il.  1096. 

before  he  can  redeem  leaseholds,  must  sue 
out  execution  at  law,  ii.  609. 

but  judgment  creditor  may  redeem  mort- 
gage for  years  of  freehold  property,  with- 
out suing  out  execution  at  law.  i.  282. 

of  judgment  creditor's  priority,  i.  514. 

judgment  attaching  on  legal  estate  may  ob- 
tain preference  (by  execution)  to  every 
subsequent  incumbraoce,  i.  274. 

otherwise  judgments  are  paid  in  turn  with 
mortgages,  i.  435.  437. 

exception  if  any  fraud  or  artifice  nsed, 
i.  437,  438. 

first  incumbrancer  by  judgment  having  also 
a  mortgage,  without  notice  of  a  second 
judgment  creditor,  no  sale  in  favour  of 
second  judgment  creditor,  unless  he  will 
pay  off  first  judgment  and  mortgage, 
1.527. 

equity  will  not  interfere  between  judgment 
creditor  and  purchaser  without  notice, 
i.  309,  n. 

but  judgment  creditor  will  be  postponed 
thongh  j>rior  mortgage  defective  whereby 
lien  of  judgment  attached  on  legal  estate, 
i.  528,  n. 

questionable,  whether  equity  will  in  every 
case  postpone  judgment  creditor  to*  prior 
defective  mortgage,  i.  5S1,  n. 


JUDGMENTS— fcMiMisd.) 

judgment  cfc^itor  obtaining  anlgiiment 
two  from  trustees  of  attendant  term,  pre- 
ferred to  mortgagee  procuring  assign- 
ment from  other  trustee  first,  i.  496; 

term  removed  for  judgment  creditor  aa 
against  owner,  but  not  as  against  mort- 
aagee  evea  with  notice,  ii.  614^  615<' 

judgment  creditor  can  take  but '  moiety  of 
what  prior  judgment  creditors  have  left, 
t.515,  n. 

as  to  leaseholds,  rule  difierent,  i.  515. 

of  lien  of  mortgagee's  judgments  when  estate 
is  in  his  possession,  ii.  611,  d. 

S referred  to  statute,  i.  322. 
rst  mortgagee  may  tack  judgment  to  his 

mortgage,  though  subsequent  to  a  second, 

of  which  he  bad  no  notice,  i.  281,  n«  ,525* 
except  mortgage  be  of  copyholds,  i.  350. 
bat  judgment  creditor  cannot  tack  a  prior 

mortgage  to  his  debt,  i«  519,  5t0.  522- 

526.  558. 
nor  other  prior  incumbrance,  for  he  hasna 

right  to  land  but  merely  a  lien,  i.  519,  520. 
jodgment  creditor  cannot  secure  himself  by 

purchase  of  prior  mortgage,  i.  521,  n. 
if  he  buy  In  first  mortgage,  he  will  not  be 

preferred  to  second  mortgagee  as  to  his 

judgment  debt,  i.  522. 
advantage  derived   from   prior  judgment, 

J.  518. 
if  it  attach  on  legal  estate  and  be  sat^ed, 

it  will  cover  subsequent  mortga^,  i.  512. 
and  release  of  judgment  after  it  is  bought 
'  in,  relieved  against  in  equity,  I.  618. 
purchaser^  buying  in  old  satisfied  judgment^ 

may  defend  himself  in  equity,  i.  512,li.(r)» 
and  whether  bought  in  before  or  after  pur- 
chase, no  difierence,  i.  518,  n^ 
how  far  prior  jndjpnent  protects  subse^oeat 
.  incnmnrancer,  i.  519. 
judgment,  rent  charge,  mortgage;  mort* 

gagee   purchasing  judgment,  preferred, 

I.  453. 
judgment  creditor  buying  in  first  mortgage 

pending  bill  by  second  mortgagee  to  re- 
deem  first,    preferred,    under    circum- 
stances, i.  436. 
if  puisne  incumbrancer  can  use  satisfied 

statute  or  judgment  at  law,  equity  will  not 

prevent  him,  i.  510. 
though  no  consideration  paid  for  it,  i.  512. 
or  it  be  obtained  by  fraud,  I.  512. 
mortgagee  purchasing  prior  judgment  can 

attach  but  moiety  only,  i.  45."^,  456. 
moiety  only  extendible  against  ancestor,  bat 

whole  against  heir,  i.  456,  n. 
guardian  may  pay  judgment  tacked  to  inort* 

gage,  i.  285,  n.     . 
confessed  after  bill,  creditor  no  equity  to 

be  party  to  bill  or  foreclosure,  ii.  989,  n. 
foreclosure,  after  notice  of  judgments  and 

tender  of  money,  bad  against  creditors, 

ii.  988,  n. 
conira  if  mortgagee  have  notice,sfd9it.ii.  989. 
on  bill  to  foreclose,  mortgagor  may  redeem 

without  payingjudgmeni  or  recognisance, 

semb,  ii.  1021. 
sed  fti.  now,  for  mortgagee  foreclosing  may 

tack  judgment  to  mortgage,  ti.  1021. 
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judgment  creditor  should  fix  prior  mort- 
gagee with  actual  notice,  ii.  G8€. 

foredoMire,  after  such  notice,  may  be  open- 

*  ed  by  judgment  creditor,  it.  988,  989. 

mortgagee  may  be  o?er-reached  by  Judg- 
ment, when,  i.  S80,  n. ' 

of  lien  of  judgments  after  mortgage,  i.  507,  n. 

mortgagee  purcliasiDg  equity  of  redemption, 
how  affected  with  judgments,  i.  t8l. 

volunteer  aod  purchaser  of  equitv  of  re- 
demption, dlstinguislied  as  to  judgments, 
i.  308,  n. 

effort  of  docket  after  contract  for  purchase, 
i.  280,  n. 

a:^r  contract  for  sale,  attach  on  pur- 
chase money,  i.  309,  n, 

after  conveyance  to  pay  debts,  no  effect, 
i.  dSS. 

when  judgments  should  be  seardied  for, 
i.  S74,  n. 

expence  of  search,  by  whom  to  be  borne, 
1.  274,  n. 

search  for,  unnecessary,  when  conveyance 
taken  from  assignees  of  bankrupt,  ii. 
f7^,  n. 

when  judgments  need  not  be  searched  for, 
i.  307,  n. 

•earch  rarely  to  be  dispensed  with,  i. 
611,  n. 

it  is  always  the  safer  course,  1.309,  n. 

purchaser  may  require  satisfaction  to  be 
entered  on  all  judgments  found  on  search, 
ii.  1096. 

search  for^  should  be  immedhitely  before 
execution  of  conveyance,  ii.  1096« 

purchaser  not  obliged  to  discover  what 
lands  are  subject  to  his  judgment,  ii. 
649. 

falsely  entered,  are  as  none,  i.  280,  n. 

judgment  at  law,  turns  interestinto  prin- 
cipal, ii.  911. 

general  payment  referred  to  judgment,  in 
preference  to  bond,  Ii.  945,  n. 

advantage  of  statute  merchant,  staple,  or 
recognisance,  over  judgment,  ii.  1075. 

4>f  assigning  Judgments  to  attend  inherit- 
ance; ii.  1144,  n. 
See  Bcmdy  Docket^  lien,  Noiieef  Prior 
Judgmenif  Tackifig,  Undocketed  Judg- 
ment* 
« 

JURE  UXORTSy 

lands  in  right  of  wife  extendible,  ii*.  699,  n. 

JURISDICTION, 

origin  of  equitable  jurisdiction  over  mort- 
gages, i.  107. 

JURY, 

case  may  be  sent  to,  when  defendant's  an- 
swer and  plaintiff's  depoution  by  witness 
are  conflictory,  i.  656. 

80  it  may  be  tried  by  jiiry,  for  what  purpose 
deeds  were  deposited,  ii.  1061. 

K. 

KEY, 

delivery  of  key  of  warehouse  or  trunk,  a 
good  delivery  of  their  contents,  i.  tt,  31. 


KEY^eontiwed,) 

delivery  of  key  of  lodghig,  B.  1097,  n. 
perfects  gift  or  goods  therda,  L  3f ,  n. 

KINO, 

cannot  be  a  copyholder,  i.  106,  n.  ^  ^ 
taking  mortgaged  premises,  condition  ^ 
charged,  i.  106,  n.— (see  Crotmy 

KING*S  DEBTORS— (see  Crtum). 

L. 

LABOUR, 

ftitnre  labour  not  a  chattel,  withhi  statsts 
21  Jac.  1.  i.  41,  n. 

LACHES, 

effect  of,  in  first  mortgagee,  i.  298,  n. 
none,  in  neglecting  to  obtain  le^il  titk, 
ii.  677,  n.  "^^ 

See  NegUgence* 
LAND, 

what  it  includes,  ii.  604,  n. 
all  lands  mortgageable,  i.  18. 
except  when  held  by  tenant  at  will,  i.  16. 
in  mortgage,  is  the  incident,  not  the  prin- 
cipal, i.  144. 
having  borne  its  burthen,  creditors  and  !«• 
gatees  no  further  lien,   though   trustees 
misapply  fund,  i.  219. 
articled  for,  will  pass  by  wiU,  i.  S88»  189. 
what  **  land''  will  pass  in  a  devise,  u  409,  o. 
will  pass  l>oth  freehold  and  leaseliold,  if  is 

intended,  i.  409,  n. 
under  forfeited  mortgage,  land,  whetlw 
held  in  fee  or  for  years,  is  considered  as 
personal  estate,  and  a  trust  for  execatsis 
of  mortgagee,  ii.  669, 667. 
cwtrOf  under  an  absolute  convcyaoca  with 
a  conditional   agreement   to  re-coavey, 
u.  664. 
or  it  appear  that  mortgagor  intends  it  to 

pass  m  his  will  as  real  estate,  ii.  €67^ 
but  testator's  intention  cannot  alter  nstsre 
of  funds  as  between  dim  and  his  cre- 
ditors, ii.  668. 
expressly  devised,  second  fund  for  deto, 

i.  396,  n. 
not  seizeable   for  debt  at  common  Isff, 

ii.  698. 
except  for  crown  debt,  ii.  698. 
or  lands  be  in  hand  of  heir,  ii.  698.     . 
execution  against  land  given  by  statate  of 

Westminster,  ii.  699. 
not  extendible,  if  goods  and  chatteb  nfi* 

cient,  iL  699,  n. 
mortgage  money  articled  to  be  laid  oat  ii 

land  conssdered  as  land,  ii.  670. 
benefit  under  power  always  a  chsiKesa 

land  in  first  instance,  IL  869,  n.  870,  b. 
primary  fund  for  mortgage  on  estate  de- 
scended  to,  or  purchased  by  teststtf, 
ii.  863,  874,  878. 
mortgage  by  heir,  to  pay  ancestor's  debt  or 
legacy,  lands  always  primary  fmM)  (^ 
payment  of  mortgage,  li.  876. 
not  discharged  of  interest,  by  bond  scrsriss 
its  payment  and  formal  receipt,  ii.  944,  i* 
See    Heu-y   Personal  esUU,  Purtk^ 
suldect  to  mortgage,  Reaialat€» 
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LANDLORD  AND  TENANT, 

rale  as  to  fixtures  between,  iu  1041. 
tenant  cannot  bar  landlord  by  fine  and  non- 
claim,  i.  536,  n. 
statute  empowering  landlords  to  enter  with- 
out ejectment  saves  interest  of  mortgagee 
of  lease,  ii.  1086. 
See   EHoppel^   Fme^   Uau   mi  lotanj 


UND  TAX, 

guardian  may  redeen,  i.  285. 

LAPSED  LEGACY,  L  «3,  n.  iL  825. 
See  Lfgacy, 

LAW, 

t'vm  one  presumed  acquainted  with  law 
of  the  realm,  bnt  not  of  doubtful  equities. 

court  of  law  talces  no  notice  of  any  owner- 
ship distinct  from  legal  estate,  1.  457. 

knows  nothing  of  mortgagor  and  mortga- 
gee, ii.  1093. 

principles  of  law  and  equity  should  be  kept 
distinct,  i.  «67,  n.  ii.  1097. 

LEASE, 

retension  of  lease  after  mortgage,  a  fraud, 
i.  50. 

power  to  taise  legacies  by  lease  or  mort- 
gage, negatives  power  to  sell,  i.  68. 

granted  by  administrator  to  one,  with  notice 
that  tale  was  required  by  parties  inte- 
rested, set  aside,  i.  lOS,  n. 

from  mortgagor  to  mortgagee,  snbject  to 
review,  i.  itS*  n.    See  Leas9  aad  Loon. 

by  mortgagor  after  mortgage,  void  against 
mortgagee,  or  his  assignee,  though  lease 
be  madie  before  assignment,  i.  159,  &  n. 
ITI. 

mortgagor  bound  by  his  own  lease,  L  165« 

and  mortgagee  too,  if  he  acknowledge  it, 
i.  163. 

as,  by  acceptance  of  rent,  1. 16S,  n. 

lessor  estopped  from  disputing  his  own 
lease,  i.  163.  166.  ii.  1000. 

to  enable  mortgagor  to  make  a  valid  tease, 
he  must  either  obtain  a  prior  convey- 
ance from  mortgage^e,  or  procure  his 
concurrence,  ii.  1093. 

prior  to  mortgage,  good,  i.  166,  n. 

before  liiortgage,  mortgagee  on  notice  en- 
titled to  arrears  of  rent,  for  which  he  may 
distrain,  i.  172. 

but  lie  cannot  recover  in  ejectment,  though 
he  undertake  not  to  disturb  lessee's  pos- 
session, i.  173. 

what  if  lease  be  before  or  after  mortgage, 
i.  176,  n. 

mortgagor  and  mortgagee  should  join  in 
granting  leases  after  mortgage,  i.  177,  n. 

liabilities  accrue  by  assignment  of  whole 
interest  in  lease,  i.  184,  n. 

mortgagee  decreed  not  to  quit  building  lease 
though  content  to  lose  his  money,  1. 178. 
ii.  1095.    • 

covenants  in  lease  by  mortgjagor  and  mort- 
gagee shopld  not  be  entered  into  with 
mortgagor  alone,  i.  186,  n. 


:LEASE-<<MmNiitmr4) 

by  mortgagee  in  possession  not  binding  on 
mortgagor,  except  in  cases  of  necessityi 
i.  187. 

for  lives,  may  be  filled  up  by  mortgagee 
mad  expense  thereof  added  to  principal, 
1. 189. 

infant  may  surrender  lease,  when,  i.  207,  n. 

by  receiver,  without  consent  of  coort,  in- 
valid, i.  802,  n. 

without  consideration,  will  attend  inherit- 
ance, i.  461. 

extendible  fay  crown  as  long  as  it  remains  in 
debtor's  bands,  1. 481,  n. 

sale  of  term  bkids  crown,  i.  481,  n. 

covenant  in  lease  to  renew  by  lessor  onder 
power.binding,  with  notice,  though  power 
exceeded,  ii.  563,  n. 

notice  that  estate,  is  in  lease,  is  notice  of 
contents  of  leases,  ii.  563,  n. 

recital  in  lease  of  former  lease,  notice  of 
that  lease,  ii.  575. 

•boold  be  registered,  when,  ii.  621,  n. 

unregistered  lease  binding  with  notice, 
ii.  626,  n. 

action  lies  for  lease  detamed,  ii.  632,  n. 

of  wife's  estate  during  coverture,  Innding, 
when,  U.  723,  n. 

by  tenant  for  life,  void  at  his  death,  ii* 
724,  n, 

for  years,  by  mortgagor  retaining  posses- 
sion no  disseisin  of  mortgagee,  ii.  1036, 
1040. 

not  to  be  assigned  without  licence,  yet  de« 
posit  good  against  assignees  in  bank- 
ruptcy, ii.  1060. 

LEASEHOLD, 

bill  for  discovery  as  mortgagee  of,  dis* 
missed,  i.  178. ' 

mortcBgee  of  whole  term  must  pay  rent 
and  repair,  i.  178, 196. 

and  that,  thongh  he  consent  to  lose  Us 
money,  i.  178.  ii.  1095. 

reservation  of  a  day  out  of  term  saves 
mortgagee,  i.  181. 

covenants  for  renewal  should  be  inserted  in 
mortgage  of,-  i.  196,  n. 

equity  of  redemption,  on  mortgage  of  (ease- 
holds,  cannot  be  taken  in  execution, 
i.  254,  n.  255,  n. 

creditor  cannot  redeem  mortgage  of  lease- 
holds, until  he  has  taken  out  execntion,' 
i.  257,  n.  271,  272. 

execntion  must  be  lodged  with  sheriff  to 
affect  leaseholds,  i.  281,  n. 

except  in  case  of  crown,  i.  281,  n. 

term  may  be  sold  under  fi.  fa,  or  moiety 
extended  under  degit^  ii.  605,  n. 

lien  of  judgment  attaches  on  leasehold  from 
time  fi^fa.  is  lodged  with  sheriff,  or  el^ii 
pursued  to  judgment  in  ejectment,  Ii* 
609,  &  n. 

simple  contrsct  creditors  may  redeem  mort- 
gage of  leaseholds,  when,  i.  352,  n. 

priority  of  judgment  binds  fireeliold,  pri- 
ority of  execution  leasehold,  i.  515,  n. 

purchaser  of  leaseholds  presumed  acquaint- 
ed with  contents  of  leases,  ii.  563,  n. 

not  within  statute  of  frauds,  ii.  604,  n. 
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LEASEHOLD-<«MliMMtf«) 

•qnity  of  red«DipCioii  in  mortgage  of  wife's 

lensebold  estate^  beloogi  to  hiuband  sor- 

viying,  ii.  714. 
if  wife  survive  it  belongs  to  ber,  ii.  714. 
distinctioDS  as  to  eqalty  of  redemption^  be- 

longiDg  to  snnriviDg   bosband  or  wife, 

ii.  715,  n. 
UU   to  foreclose  mortgage  of  leasebolds, 

mortgagor's  executor  necessary  party, 

i|.  969. 
mortgagee  of  lease,  wbicb  contains  condi- 
tion for  re-entry  on  non-payment  of  rent, 
.  shoald  take  immediate  possession,  Ii.  1087. 

I4EASE  AND  LOAN, 

Srilb  lease  and  loan  in  aeture  of  Velsb 

mortgage,  i.  574,  n. 
eases  wbere  lease  connected  with  loan  of 

monev  held  inoperative,  ii.  1079. 
cases  where  lease  remotely  connected  with 

loan  held  good,  i.  123,  n.  ii.  1080. 
latest  general  mle,  ii.  1O8O. 
naery,  as  connected  with  lease  and  loan,  ii. 

1080. 
remainder-man  cannot  set  aside  lease  by 

tenant  ibr  life,  on  ground  of  loan,  h. 

1080. 
covenant  to   grant  new  lease  at  old  rent 

in  consideration  of  loan  of  money,  good, 

ii.  1080. 

LEASE  AND  RELEASE, 

best  mode  of  conveying  equity  of  redemp- 
tion, i.  960,  n. 
is  a  good  execution  in  point  of  form  of  a 

Sower  which  is  to  be  executed  by  one 
eed,  ii.  1034. 

LEGACY, 

mode  of  mortgaging,  i.  24,  n. 

if  trusts  be  to  pay  legacies  only,  mort;gagee 

must  see  his  money  applied,  i.  2f9. 
lands  devised  for  payment  of  debts  and 

legacies,  debts  not  preferred  to  legacies, 

LdS9. 
coupled  with  debts,  may  be  raised  by  mort- 
gage, i.  70,  n. 
instance  where  legacies  were  left  to  be 

raised  out  of  rents,  which  debts  were 

raised  by  sale,  i.  70, 71. 
presumed  satisfied  after  forty  years,  and  in 

what  less  time,  i.  396,  n« 
as  to  ademption  of  legacy,  i.  433,  n. 
case  where  legacy  not  adeemed  by  receipt 

of  interest  after  codicil,  i.  433,  n. 
mortgagee  beqiieatlis  money  to  mortgagor, 

who  dies  in  life-time  of  testator,  legacy 

lapsed,  i.  433,  n. 
all  benefit  attached  to  legacy  lapses  with 

it,  in  case  of  legatee's  death  in  testator's 

life-time,  ii.  "SSd,  n. 
assignment  of  part  of  legacy  to  A.,  tlien 

of  whole  to  B.,  without  notice,   former 

preferred,  i.  451. 
notice   of  legacy,  by  derivation    of  title 

throuffh  will  bequeathing  it,  ii.  564. 
fhsteoed  on  purchaser  by  his  having  notice 

of  will,  ii.  568.  n. 
appropriation  of*^  legacy  to  mortgage  no  re- 
auction  of  latter  into  possession,  ii.  772,  n. 
not  an  object  of  execution  at  law,  ii.  608.    | 


LE6ACY-<MHtaMl.) 

by  assent  of  executor  legacy  veiti  !»■«£• 
ately,  ii.  811. 

legacies  payable  after  debts,  ii.  726. 

to  executor,  debars  him  of  snrpios,  iL  6dS^  a. 

legacies  charsed  on  real  estate,  whole  per- 
sonal fund  given  to  A«— latter  exempt 
from  legacies,  but  not  from  debts,  iL806. 

legacies  specific  and  pecnniaiy,  distingaish> 
ed,  ii.  811,  n. 

pecuniary  legacy  must  abate,  ii.  811,  n. 

courts  against  constralng  legacy  specii 
ii.  811,  n. 

if  legacy  be  meant  to  consist  of  the  sec*> 
rity  it  is  specific,  ii.  812,  n. 

bequest  of  stock  a  apedfic  legecy,  iif 
8iS,  n. 

bequest  of  money  to  be  laid  out  in  laad^ 
or  on  annuities,  geneial,  not  specific  le- 
gacies, ii.  813,  n. 

bequest  by  codicil  of  personal  estote,  est 
before  disposed  of,  to  executrix,  hdd  a 
specific  legacy,  and  inapplicable  to  debts, 
real  estate  b«ing  charged  therewith,  ii. 
816. 

devisee  in  tail  empowered  to  raise  parti- 
cular legacies,  evidence  that  suck  parti^ 
cular  legacies  were  intended  to  be  chaig- 
ed  on  real  esUte  only,  ii.  822,  n. 

legacies  and  debts  distinguished  a»  to  ezs- 
neration,  ii.  841,  n. 

inference  from  legacies  as  to  caonemiioa, 
ii.  848,  n. 

debts  and  legacies  provided  for  in  saae 
clause,  intended  to  be  paid  in  same  fiav, 
u.  849. 

inference  as  to  exoneration  from  beqacsl 
of  legacy  to  trustees,  who  are  exeeaisfs, 
ii.  849,  li. 

fidls,  widi  particular  fand,  whereon  it  is 
charged,  ii.  850. 

bequest  of  legacy  free  of  duty ;  doty  most 
be  paid  out  of  personal  estate,  ii.  851,  a. 

master's  report,  computing  interest  on  le- 
gacy, does  not  convert  it  imo  principal, 
ii.  911,n. 

doctrine  of  election  applied  to  legacies,  iL 
1087. 
See  l>€iOMe^  Exeeutwr^  Legate,  Permmi 
estate^  Residue^  ReBidmry  kgi^ee. 

LEGAL  ESTATE 

of  mortgagee  in  fee  descends  to  his  h«r  at 

law  or  devisee,  and  money  payable  ts 

executor  or  administrator,  i«  106,  n. 
is  in  mortgagee,  but  mort|:affor  is  consider- 
ed owner  of  entire  equitable  fee  simply 

i.  108,  n. 
legal  and  equitable  estetes  distrnguished, 

1  467. 
mortgagor  can  neither  grant  nor  reserrs 

anything  out  of  legal  estate  [3  Bam.  ^ 

Aid.  66]  i.  259,  n. 
judgment  atteches  on  legal  estate,  I.  274,b. 
not  aifected  by  appointment  of  receiver, 

i.  299,  n. 
as  to  presumption  of  conveyance  of  legs! 

estate  from  mortgagee,  i.  397,  n. 
conveyance  presumed  after  great  length  01 

time,  i.  397. 
as  after  lapse  of  140  years,  i*  399,  b. 
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LEGAL  EBTAT&-(«MflMM«.) 

conveyance  of  legal  estnte  preraaied  in 
eqaity,  where  similar  preftamption  would 
be  made  at  law,  i.  399,  n. 

as  to  cases  where  presonq>tiott8  of  re-con* 
▼eyance  are  made  at  law,  i.  S99,  n. 

conveyance  cannot  be  presamed  in  less  than 
twenty  years^  i.  399. 

re-coQveyanoe  of  le^  estate  in  niortgaf  e 
presamed  after  twenty  years,  where  mo- 
ney can  be  presamed  paid,  i.  400,  n. 

length  of  time  unnecessary  to  perfect  pre- 
sumption of  aarrender  or  conveyance,  i. 
496,  n. 

where  trustees  oiight  to  conrey  jury  may 
presume  conveyance,  i.  496,  n. 

conveyance  of  legal  estate  presamed  in 
four  years  under  circumstances,  i.  496. 

when  nothing  but  form  of  conveyance  want- 
ing, re-conveyance  may  be  presumed,  i. 
499,  n. 

perM»n  having  legal  estate  necessary  party 
to  bill  to  redeem,  i.  402,  n. 

what  words  will  pass  iegal  estate  In  mort- 
gagee's will,  i.  408.  414,  n.  415,  n. 

general  devise  to  e>Cecato!r  implies  that  he 
is  to  have  legal  estate,  i.  418,  419. 

not  devisable  for  beneficial  purposes,  L 
419,  n. 

of  no  use  to  pay  debts,  therefore  not  in* 
eluded  in  general  devbe,  i.  4l7,  n. 

not  passed  by  general  words  without  an 
intentioD  to  include  it,  i.  417,  n. 

not  included  in  general  devise,  which  is 
charged  with  annuity,  i.  420,  p. 

cannot  pass  if  testator  unconscious  that  it 
has  fallen  on  him,  i.  490,  n. 

result  of  cases  as  to  legal  estate  passing  by- 
general  words,  i.  4f  1,  n.  ^ 

to  pass  Ict^  estate  will  must  be  attested 
by  three  witnesses,  i.  497,  n*  431,  n. 

of  copjfholds,  remain  in  mortgagor  till  ad-, 
mission,  i.  433,  n. 

without  notice,  concurs  priority,  i.  435.*  471. 
ii.  575,  n. 

sfibrds  no  protection  agahist  express  notice 
at  time  of  loan,  i.  436. 

great  negligence  in  omitting  to  take  legal 
estate,  i.  444. 

but  no  laches  in  neglecting  to  obtain  it, 
ii.  577,  n. 

▼alae  of  equities  determined  by  ascertahi- 
ing  who  has  best  right  to  call  fbr  legal 
estate,  L  449,  n. 

mortgagee  entitled  to  legal  estate  consider- 
ed in  equity  as  if  he  had  it,  i.  450,  n. 

Kcond  mortgagee  obtainhig  legal  estate 
preferred,  i.450,n« 

not  taken  from  person  having  it,  except  on 
payment  of  his  incumbrance,  i.  450,  n. 
ii.590. 

equity  will  not  prejudice  person  having 
legal  estate,  i.  531,  n. 

legal  and  equitable  title  preferred  to  equit- 
able title  only,  i.  338,  n. 

will  not  balance  unequal  equity,  i.  453,  n. 

Jndgment  or  statute  affecting  legal  estate 
WW  protect  mortgage,  i.  453,  Se  n. 

prhieiple  of  rule,  that  legal  estate  may  be 
purchased  patiUiUe  Uie,  i.  456,  n. 


LEGAL  ESTATE— (AMHmiMi.) 

alienee  of  legal  estate  pendenU  Uie^  most 
.  be  made  party  to  convey,  i.  549,  n. 
continues   m  mortgagee  as   a  trustee  for 

person  entitled  to  equity  of  redemption, 

,  till  the  efBuxion  of  twenty  years,  i.  474,  n« 

aher,  mortgagee  is  a  trustee  fbr  person 

haviikg  b^a  in  possession  that  period,  i. 

474,  n. 
difficulty  in  proving  title  where  a-  party  has 

legal  estate  vnlbout  deeds,  i.  477. 
should  not  be  relied  on,  unless  proof  of  its 

^existence  can  be  easUy  obtained,  i.  51«,m 
though  satisfied,  will  protect  in  equity,  i.51t» 
outstanding,  enough  to  .put  purchaser  on 

inquiry,  ii.  578,  n. 
what  protection  against  act  of  bankruptcy, 

ii.  592,  n.  593,  n.  Se  4,  n. 
protects  purchaser  from  act  of  bankruptcy 

of  which  he  has  no  notice,  .ii.  595,  n* 
-  not  passed  by  certiificAte  to  diochairge  ihort* 

gage,  it.  690,  n. 
confers    priority  against  prior  regiatered 

equitable  incumbrance,  lu  698,  n. 
subsequent  registered  deed  of  legal  estate 

postponed  to  prior  registered  deed  of 

equitable  estate  in  IrelamI,  ii.  699,  a. 
€Oitira  in  England,  ii.  696,  n.  699,  n. 
procured  from  trustee  for  Toiimteer,  m> 

avail  if  with  notice,  ii.  967,  n* 
legal  mortgagee  fixed  with  notice  of  former 

deposit,  postponed  to  it,  ii.  1059. 
legal    protected    by  equitable  mortgage, 

when,  ii.  1061. 
See  Conoeyimee,  TnuteeB^ 

LEOAL  FREEHOLD 

Is  in  mortgagee,  i.  968,  n. 

LEOAL  OWNERSHIP^see  Oumir9hip.) 

LEGAL  REMEDY, 

eqqlty  will  not  countervail,  1. 510, 511. 

LEGAL  RIGHT  TO  REDEEM, 

mortgagor  has^  before  condition  broken, 
i.  969. 

LEGATEE, 

cannot  follow  property  into  hands  of  mort- 
gagee, except  in  case  of  fraud,  i.  109. 

residuary  legatee  cannot  question  mortgagB 
by  executor,  i.  109,  n. 

net  relieved  against  misapplication  of  as« 
sets,  it  being  a  case  of  long  acquiescenocy 
i.  lOS,n. 

leaatees  have  no  lien  on  land  after  it  haa 
borne  Its  bnrthen,  though  trustees  mis- 
apply fund,  i.  919. 

cannot  take  advantage  of  covenant  for  pay- 
ment of  money,  i.  499,  n« 

of  mortgage  money,  should  be  executor  aa 
to  that  debt,  i.  491,  n. 

heir^  right  to  exoneration,  works  no  pre- 
judice to  legatee,  ii.  789. 

not  allowed  to  stand  m  place  of  specialty 
creditor  as  to  land  devised,  otherwise  aa 
to  land  descended,  i.  343,  n. 

allowed  to  stand  in  mortgagee's  place, 
when,  i.  343.  ii.  890,  n. 

of  husband  not  permitted  to  stand  in  mort- 
gagee's place,  where  mortgage  is  of  wife's 
estate,  li.  797,  n. 
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L£6ATCB-<«Mi(tiiii«tf.) 

allowed  to  stand  in  place  of  tendor,  whose 
eqaitaUe  lien  for  parcbase  money  ^- 
paid,  it.  106S. 
lien  for  purchase  money  unpaid,  sometimes 
restored  in  favonr  of  legatee,  lliongfa  it 
has  ceased,  ti.  87S. 
of  mortgagee,  may  assign  debt  by  giving 
drafl  on  executor,  ii.  1060. 
See  CoofMat,  Debt^  Exeeut^Tf  X^yocy, 
Residue^  Aesubimy  UgaUe* 

LENGTH  OF  T)ME, 

nins  agamst  remainder-mto  during  Itfe-time 
of  tenant  for  life,  1. 512,  n. 

mortgagee  may  take  advantage  of  length 
of  time  by  plea  er  demurrer,  i.  Ses,  n. 

ten  years  allowed  to  prosecute  chum  to 
redeem  after  disabilities  removed,  i.  363. 

vot  a  complete  bar  on  demurrer,  but  other- 
wise at  hearing,  i.  363,  n. 

begins  to  run  from  discovery  of  fraud,  I. 
365,  tt. 

BO  time  a  bar  to  redemption  where  there 
is  fraud,  1.365. 

twenty  years  having  begun,  will  continue 
to  run  though  disability  intervene,  i.  366. 

.00  bar  where  one  person  unites  both  cha- 
racters of  mortgagor  and  mortgagee,  i. 
368,0. 

merely,  not  enough  to  discharge  mortgage 
debt,  i.  39t.  ii.  1156. 

result  of  cases  on  time  being  a  bar  to  mort- 
l^ge  debt  by  possession  of  mortgagor, 
i.  396,  n.  397,  n. 

debt  barred  by  length  of  time  may  be  re- 
vived by  devise  for  its  payment,  i.  401,  n. 

though  it  bar  first,  vdll  have  no  effect  on 
second  mortgagee,  if  he  receive  interest 
in  mean  time,  i.  dS9,  n. 

foreclosure  not  set  aside  after  twenty  years 
lor  matter  of  form  only,  ii.  1013. 

equitable  title  may  l>e  barred,  but  cannot 
be  shifted  or  transferred  by  length  of 
time,  per  Sir  W.  Grant,  ii.  1152. 
curntra  per  Sir  T.  Plnmer,  ii.  1153. 
See  Ceshti  ^e  Tnui,  Coneeyunff,  EquUy 
tS  redemption^  Legal  etUte,  SMiUe  qf 
UmUaiiong,  Tnutte, 

LESSEE 

at  will  distinguished  from  mort§;agor,  under 
covenant  to  retain  possession,  u  155. 

4>f  disseisor,  not  entitled  to  grass  and  trees 
severed  from  freehold,  i.  162. 

entry  on  land  of  tenant  at  will's  lessee 
creates  unmntable  disseisin,  ii.  1039. 

of  mortgagor  may  be  evicted  by  ejectment 
of  mortgagee,  without  notice  of  mort- 
gage, or  notice  to  quit,  i.  159. 161. 

except  where  mortgagee  encourages  him  to 
improve  premises,  1. 159,  160. 

mortgagee's  knowledge  of  lessee's  occupa- 
tion will  not  entitle  latter,  to  notice  to 
quit,  ii.  159,  u. 

should  inquire  for  lessor's  title,  i.  160. 176. 

not  entitled  to  action  for  mesne  profits,  i. 
161. 

cannot  dispute  title  of  liis  lessor,  i.  166,  n. 

cannot  over-reach  'lef>sor  by  assigning  to 
one  without  notice,  ii.  6^6, 


LESSEB-ZMliiiiMi.) 
may  redeem,  i.  26f  • 
but  not  a  necessary  party  to  bill  of  fon- 

closure,  ii.  97f ,  n. 
notice  to  lessee  to  pay  rent  to  moitgsgec 

should  be  served  personally,  L 176.  il 

1139,  n. 
purchasing  inheritance,  tenm  attends  bcfiit 

conveyance  executed,  i.  463,  n. 

LESSOR, 

estopped  from  disputing  his  own  lease,  L 

1000. 
notice  of  lessoi's  title  not  inferred  frm 

notice  of  tenancy,  ii.  577,  n.      ^ 

LETTER 

to    friend,     acknowledging     redenptioi, 
enough  to  contiiitte  it,  u  389,  n. 

LETTER  OF  ADVICE 
'   should  be  inouired  for  on  mortgage  of  U 
of  lading,  i.  28,  n. 
See  BtK  ^  \a/ixKg>> 

LETTER  OF  ATTORN  EY--(see  P«Kr.) 

LETTERS  OF  ADMINISTRATION -(lee 

mortgagor  must  nay  for,  i.  396. 
husband  entitled  to   hia  wife's  pcnoaritf 
without,  IL  749,  n. 

LETTERS  PATENT 

are  notice  of  trust  recited  in  them,  U.  5(4 

LEVARI  FACIAS, 

tenanhby,  may  redeem,  L  275w 

LICENCE 

to  aisign,  formerly  necessary,  i.  3. 
lease  not  to  be  assigned  witbont  Koeoce, 
vet   depofit  good   against  assigaees  is 
bankruptey,  h.  1060. 

LIEN, 

none  in  equity  on  bill  of  sale  of  Aip  tt 

sea,  i.  25,  n. 
allowed  in  equity  on  bill  of  lading,  wnk  i 

29,  6c  n. 
provided  mortgagee  have  no  notice,  i.  S0» 
this  notice'explained,  i.  SO,  n. 
of  li^on  testator's  property  depenlBd  by 

executor,  L  104^  n.  ^ 

of  crown,  gone,  if  lands  of  alien  mottpt^ 

re-conveyed  before  office  found,  i.  106, s. 
in  mortgage,  ought  to   be  reciprtcsl,  ^ 

136,  n. 
on  land,  confers  right  to  redeem,  i.261,B- 
but  equitable  lien  will  not  entitle  iacsn- 

brancer  to  redeem,  i.  96t,  n.      . ,.  . 
general  and  specific  lien  dlstingvM}  ■• 

,  '  when  lien  of  judgment  attaches  oa  isibi 

i.  S75. 
at  law,  from  time  of  docketing,  i*  173,  Si 
in  equity,  from  that  time  or  time  of  Mtic<> 

i.  f77. 
judgment  has  no  lien  in  register  cmdrty  tju 

registered,  i.  376,  n. 
four  rules  as  time  when  lien  of  j»dj5B>»» 

attaciies  on  real  apd  persontl  eststCi  i* 

187  9,  n. 
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U£N-<m<tfiiMd) 

jndgment  not  k  Ipedfic  lien  on  land,  L 
281,  n. 

porchase  and  foreclosare  of  eqnity  of  re- 
demption distingnUhed  as  to  lien  of  judg- 
ments, i.  307,  n. 

of  lien  created  by  docket  and  notice,  i. 
307,  n.  308,  n. 

judgment  creates  no  lien  on  trust  estate, 
either  at  law  or  in  equity,  ii.  608.    «. 

of  judgment,  attaches  on  leaseholds,  when, 
ii.  609,  n. 

none  till  execution  sned,  1.  m.  273.  ii.  610. 

of  judgments,  considered  both  as  to  free- 
bold  and  leasehold  estates,  first  as  to 
owner,  and  second  as  to  purchaser,  U. 
611,  n. 

of  judgment,  statute,  or  recogniiance,  af- 
fects lands  subsequently  acquired,  ii. 
1077. 

of  lien  of  judgments  after  mortgage,  i. 
307,  n. 

of  crown,  attaches  on  equitable  as  well  as 
on  legal  estate,  i.  482,  n. 

release  of  right  not  a  release  of  lien,  h 
521,  n. 

if  vendee  sell  or  die,  lien  for  purchase  mo- 
ney unpaid,  ceases,  ii.  872. 

deposit  paid  by  purchaser  creates  eqnitable 
lien  on  estate,  ii.  1062« 

agreement  for  mortgage  by  letter,  a  lien 
against  other  creditors,  i.  435.  ii.  1049. 

•olicitor's  lien  on  deeds  does  not  authorize 
him  to  pledge  them,  1.203,  n. 

of  solicitor's  lien  on  papers  and  writings, 
ii.  1063. 
See  Deposit,   Equitable  Uen^  EquUaMe 
morisagey  Judgment,  SoUeitar'a  liem, 
Ven4ffr*9  Hen, 

LIFE  ESTATE, 

mortflragee  pnrcfaasuig,  liable  to  arrears,  i. 
293,  n. 
*  See  Tenant  for  life, 

LIMITATION  TO  USES-^see  Right  Actrs.) 

UUITATIONS, 

mortgages  not  within  statute  of  limitations 
except  by  analogy,  i.  360. 
See  Aehmoleigment,  Statute  tf  lum/o- 
timu. 

LIMITED  ADMINISTRATION 

being  necessary  to  assignment  of  term,  a 
fact  iu  favour  of  presumption  of  surren- 
der of  term,  i.  502,  n. 

LIS  PENDENS, 

•  defined,  i.  457,  n. 

inquiry  whether  suit  must  be  closely  pro- 
secuted to  make  Mm  pendens,  i,  548,  n. 

no  Us  pendens  by  bill  that  cannot  be  hcssrd, 
1.547. 

appeal  against  decree  of  dismissal  is  a  con- 
tinuation of  suit,  and  a  Its  pendens,  i. 
549,  n. 

when  a  bar  to  alienation,  i.  541.  547. 

makes  no  diiTerence  to  purchase  of  prior 
inenmbrance,  i.  436,  n. 

suit  by  second  mortgagee  to  redeem  first, 
third  buying  first,  preferred,  i.  455,  n. 


fsIS  PENDENS^cMthued,) 

prhKiple  of  rule,  that  legal  estate  may  be 

purcliased  pendente  lite,  i.  456,  n. 
right  of  plaintiff  cannot  be  altered  during 

suit,  i.  548,  n. 
purchase  during  suit  is  subject  to  ensuing 

decree,  1.  215.  2lX  542,  n.  543.  548,  a. 
alienee  of  legal  esute  pendente  lite  must  be 

made  party  to  convey,  i.  549,  n. 
court  will    restrain  vexations    aliMiationt 

pendente  Ute,  i.  549,  n. 
purchaser  filing  supplemental  bill  comet  in 

pro  bono  et  mah,  i.  550,  n. 
is   constructive  notice,   i.  216,  217.  542* 

548,  n. 
hardship  of  role  making  it  notice,  i.  545. 
[practice  in  six  clerks  office  is,  tiiat  entry 

in  bill  book  is  notice  to  defendant,  BeltTs 

Supp.  to  Yes.  ten.  p.  42] 
being  only  general   notice,  eannot  affect 

any  person  with  fraud,  i.  550,  n. 
of  personalty,  not  notice,  ii.  618. 
consequently  no  lis  pendens,  where  suit  re« 

spects  money  secured  on  estate,^ and  not 

estate  itself,  i.  544,  n. 
not  sufficient  notice  of  nnregbtered  deed, 

i.  624,  n. 
foreclosure  pending  suit  by  creditors  ibr 

sale,  may  be  opened  hy  them,  ii.  968,  n* 
release  of  equity  of  redemptioo  without 

consideration  pending  suit,  set  aside,  IL 

1042. 
See  Pendente  Ute. 

LIVERY  OF  SEISIN, 

equity  of  redemption  will  pass,  vritiiout,  L 
258,  n. 

LOAN, 

to  constitute  it,  money  mutt  be  aecnred  at 
all  events,  ii.  1092. 
See  Lease  and  Loan* 

LODGER, 

Stat  21  Jac.  1.  does  not  extend  to  potiet- 
sion  by,  i.  44,  n. 

LONDON, 

lands  mortgaged  are  deemed  personal  estate 
in  mortgagee,  and  are  subject  to  <!ustonit 
of  London,  ii.  666* 
See  Customs. 

LONDON  AOENT^Csee  Agent.) 

LORD 

by  escheat,  liable  to  eqnity  of  redemption, 

i.  251. 
of  mortgage  by  lord  of  manor,  ii.  1071. 

See  Manior. 

LUNATIC, 

[lunatic  may  make  mortgage  in  a  lucid  ui- 

terval,  see  an  instance.  Dames  t.  Griad- 

ley,  Shrewsbury  Assizes,  Aug.  1,  1822. 

Times,  Aug.  5,  1822.] 
•   mortgagee  empowered  to  convey  by  himself 

or  committee,  i.  209. 
but  commiseion  of  lunacy  must  have  issued, 

i.  211. 
otherwise  now,  as  by  late  statute  mortgagee 

mav  be  directed  to  convey  legal  estate 

before   found   insane   by  inquisition,  ii. 

1095. 
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LUNATIC^tfon^tNMMi.) 

committee  of  liinjAtfe  mat  redeem,  1.  f 85,  d. 
beir  tnd  next  of  kin  of  Innatic  take  estates 

as  they  find  them,  i.  285. 
receiver  may  be  appointed  in  matter  of  a 
lunacy,  without  bill  filed,  i.  295,  n. 
•  committee  of  lunatic  not  allowed  for  money 
expended  in  improvements  without  order, 
i.  313,  n. 
di^tinetioM  as  to  costs,  ii.  992,  n. 
how  term  directed  to  be  assigned  to  attend 
the  iBheritance  when  tenant  is  lunatic, 
a.  1092. 
See  C9mmUi€e*  • 

M. 

MADMEN 

cannot  mortgage,  i.  58* 
See  tnsanUy, 

MAINTENANCiS^ 

,  term  may  be  applied  for  raising,  althongh 

one  parent  alive,  i.  75. 
allowed,  though  no  time  appointed  for  pay- 
ment of  portion,!.  .77,  n. 
if  maintenance  not  postponed  till  term  in 
possession,  portion  may  be  raised  in  life- 
time of  jointress,  i.  89. 
as  to  arrears  of' maintenance,  i.  90.  96. 
provision  for  maintenance  not  supplied  by 
-  '     equity,  to  prevent  portion  vesting  at  21, 
i.92. 
court  against  maintenance  by  mortgage  of 
reversionary  term,  i.  93. 100,  n. 
See  Children,  Rev^rnommy'  itrwif  SeUle* 

nCntf  I€rflU 

MAINTENANCE  OF  SUITS,  i.  23. 

crowr    exempt  from   rales   respecting,  i. 

23,  n. 
mortgagee  not  guilty  of,  in  supporting  suits 
for  defence  of  title,  i.  203. 
See  Champerty. 

MANORIAL  RIGHTS, 

mortgageable,  i.  18,  n. 
effect  of  mortgage  of  by  lord  of  manor,  ii. 
1071. 
See  Lord  (^Maner* 

MANSFIELD,  LORD, 

general  character  of  his  decisions,  i.  267,  n. 

MARKET, 

mortgageable,  1. 18. 

MARRIAGE, 

how  it  affects  wife's  bond,  i.  263,  n. 
creditor  or  mortgagee  concealing  debt  or 

mortgage  on  treaty  of  marriage,  guilty  of 

a  fraud,  and  postponed,  i.  438.  ii.  1099. 
if  term  created  just  before  marriage  will 

protect  against  dower,  i.  486. 
'  necessity  of   assignment    of   outstanding 

term  on  auuriage  transactions,  1. 504,  n. 

508,  n. 
a  good  consideration,  ii.  692,  n. 
a  voluntary  act,  which  should  not  prejudice 

mortgagee,  ii.  987. 

MARRIAGE  AGREEMENT, 

husband  not  fulfilling,  cannot  enforce,  ii. 
664,  n. 


MARRIAGE  SETTLEMENT, 

voluntary,  when,  ii.  657,  n.  * 

limitations  in,  to  brothers  of  settlor,  Tolna- 
tary,  and  not  binding  on  subsecment  pur- 
chaser for  value,  [3  Madd.  283. j  i«  2 It,  a. 
ii.  6b7,  n. 

consideration  in  marriage  settlements  not 
rigidly  attended  to,  there  being  room  for 
bounty,  ii.  661. 

of  wife's  property,  should  be  with  husbaiid's 
privity,  ii.  720,  n. 

charge  for  daughters  in  marriage  settlement, 
is  m  nature  of  mortgage,  ii.  1100. 
See  CoUateraU,  &ttlemait, 

MARSHALLING  ASSETS,  i.  326.. 

none  to  miUce  larger  fimd  for  charity,  L  141. 
no  marshalling  in  fiivour  of  simple  contract 

creditors,  i.  320,  n. 
two  estates  mortgaged  to  A.,  one  to  B.,  A. 

shall  take  his  whole  money  out  of  estate 

not  mortgaged  to  B.,  i.  343. 
this  rule  applied  to  legatees  and  crediton, 

i.  343,  n. 
election  of  one  claimant  not  to  pr^odice 

claims  of  another,  i.  343,  n. 
simple  contract  creditors  entitled  to  stand 

in  place  of  mortgagee  (of  freehold  and 

copyhold),   exhausting    personal   assets, 

i.  343,  n.  344,  n. 
mortgagee  may  stand  in  pfaiee  of  efinra, 

extending  his  security,  L  344,  n. 
modem  rule  as  to  marshalling  funds,  iL 

893. 
instances  of  this  rule  in  reference  to  mort- 
gagees, creditors,  and  legatees,  ii.  890,  n. 
vendor  confined  to  his  equitable  lien,  or 

other  creditors  and  legatees  allowed  Is 

stand  in  his  place,  ii.  1062. 
'     See  AueU,  Creditorty  Vtgateu^  Permad 
eetate.  Real  estate^ 

MARSHALLING  FUNDS— (see  MerMHMg  . 

OJMfS.) 

MASTER,  IN  CHANCERY, 

what  he  should  attend  to  in  taking  exftrte 

accomit,  ii.  985. 
reference  to  master  (with  consent  of  sort* 

*gaeee)  most,  modem  way  of  foreckaing 

inrant,  ii.  985. 
reference  to  master  directed,  to  see  if  he 

can  discover  any  thing  for  heir's  benefit, 

ii.  634,  n. 

MASTER'S  REPORT, 

interest  allowed  on  whole  sum  reported  dis 
on  mortgages,  contra  on  bonds  and  lega- 
cies, ii.  911. 

computing  interest,  converts  it  iato  prin- 
cipal, i.  21  Ir 

consolidation  of  principal)  interest,  sad 
costs,  by  master'^  report,  makes  whole  hcsr 
interest  ii.  912,  n. 

provided  report  be  confirmed,  it  912. 

and  estate  be  sufllcient  to  pay  all  ineaa- 
brances,  ii.  912. 

MAXIMS, 

once  a  mortgage,  and  always  a  wontm^i 
i.  116,  u. 


I  ND  EX. 


1S33 


MAXIMS— (mnHhiimI.) 

same  deed  cannot  be  a  mortgage  at  one 

time,  and  a  conveyance  at  another,  i.  11^8. 
except  mortgagor  intends  to  make  settle- 
ment of  equity  of  redemption  for  benefit 

of  his  family,  i.  128. 
and  Intention  to  benefit,  proveableby  parol, 

i.  1«9. 
he  that  seeks  eqnity,  must  do  it,  i.  916*  355. 
dtlegata  potestas  non  potut  delegarij  i.  S46,  n. 
txprcBno  tjuM  quod  taeiie   inett,   L  491,  n. 

ii.  799. 
inJUtionijurU  $emper  aquUa$  exisiUy  i.  161. 
jttt   aeere9eendi  inter  mercatcre$    locm   mm 

kai>etf  ii.  671,  n. 
qui  prior  e$t  tempore  potior  est  jure ^  i.  446. 
this  a  maxim  in  equity  as  veil  as  at  law, 

i.  447, 448. 
qui  $entit  omu,  sentire  debet  et  eommoduMf 

1.918. 

See  Equities,  Preeedenqf.  ^ 

MEMBER  OF  PARLIAMENT, 

may  be  receiver,  i.  296,  n. 
having  notice  as  such,  not  bound  by  it  as 
mortgagee,  it.  586,  n. 

MEMORIAL 

for  registration,  ii.  618,  n. 
See  Registraltum. 

MERCHANT, 

of  security  by  statute  merchant,  ii.  1075. 

MERCHANTS, 

their  half  yearly  balances  of  account  carry 
interest,  ii.  919,  n. 

MERGER  OF  CHARGES, 

depends  on  intent,  i.  916,  n. 

occurtf  when  legal  estate  in  land,  and  legal 
charge  upon  it,  vest  in  same  person,  i« 
968,  B. 

latest  general  rule  is  not  to  merge  charge,  if 
there  be  any  collateral  advantage  in  con- 
tinning  it,  li.  1088. 

aa  if  it  aflford  opportunity  of  bequeathing 
money,  ii.  1089. 

or  preserve  priority  amongst  incumbitncers, 
It.  1089. 

See  Tenant  for  life,  Tenant  in  taU, 

MERGER  OF  TERMS, 

term  assigned  to  tenant  in  fee,  his  execu- 
tors, &c.  no  merger,  t.  46S. 
prevented  by  intervening  term  or  estate, 

i.  465,  n.  489,  n. 
doctrine  of  merger  as  it  relates  to  attendant 

terms,  i.  488* 
ooe  term  may  merge  in  another,  i.  488,  n. 
prevented  by  assignment  to  distinct  trus- 

teesy  f .  468,  n, 
or  where  there  are  three  or  more  terms  to 

two  trustees,  i.  488,  n. 
estates  most  be  of  same  quality,  an^  vested 

in   party  in  same  right,  to  effect  merger, 

L  48a»  n. 
of  merger  of  terms  tn  oa^^r  droUf  i.  488,  Q* 

489,  o. 
by  term  and  reversion  meeting,  L  489,  n. 
what  if  right  to  either  term  or  reversion  be 

tortious,  i.489|0. 

Vox-.  II. 


MERGER  OF  riS,milB^cemthmd.)     ,      ' 
mortgage  for  years  to  A.,  mortgaj^  in  fee 
to  B.,  conveyance  of  equity  of  redemp- 
tion to  B.,  term  not  merged,  i.  490,  n. 
release  without  words  of  limitation  to  mort- 
gagee for  years  destroys  term,  and  con- 
fers life  estate,  ii.  1089. 
See  Surrender  J  Term* 

MESNE  MORTGAGE, 

distinguished  from  eigne  and  puisne  mort* 

gages,  i.  584)  n. 
if  notice  of  mesne  mortgage  to  first  mort- 
gagee prevents  tacking  ?  i.  527. 
legal  estate  not  taken  from  mesne  mortga- 
gee, ii.  590. 
See  Second  mortgagee. 

MESNE  PROFITS, 

cannot  be  recovered  by  an  action  of  tres- 
pass «t  et  armis,  brought  by  mortgagee 
against  lessee  of  mortgagor,  holding  under 
an  implied  agreement  to  retain  possession . 
until  default  of  payment,  i.  161* 

METES  AND  BOUNDS, 

mortgagee  not  compellable  to  set  out  estate 

by,  if  not  in  possession,  ii.  639. 649. 
sheriff  must  deliver   moiety  taken   nnder 
degU  by  metes  and  bounds,  ii.  600,  n* 

MINES, 

mortgagee  cannot  open,  i«  189.  ii.  950,  o. 
reservation  of  right  of  mining  by  mortgagor, 
on  his  conveyance  of  equil^  of  redemp- 
tion, void,  i.  259,  n. 
See  Liberty. 

MINOR— (see  Infant) 

MINORITY, 

no  bar  to  portions   carrying  interest,  u 

67,  n. 
See  Infancy* 

MISREPRESENTATION, 

between  incnmbranceri  fraudulent,  when, 

i.  438. 446. 
by  person  not  interested,  not  bound  to  make 

it  good,  i.  443,  n. 
no  attachment  for  misrepresentation,  nnless 

made  by  person  bound  to  give  faithful 

statement,  i.  443, n.  ^    -     ,    i_ 

A.  telling  B.  a  falsehood  whereby  be  is  to- 

jured,  B.  may  muntain  action  against  A., 

1.445. 
A.,  in  equity,  bound  to  make  his  represen- 
tation good,  L  445,  n. 

MISTAKE, 

plea  of  mistake  no  avail  against  statute  of 
limitations,  ii.  1155, 1154. 
See  Igniraneem 

MOIETY, 

of  lands  and  all  goods  maybe  taken  in  exe- 
cution, ii.  601. 
See  Leasehold,  Term. 

MONEY, 

covenant  that  it  shall  remain  a  given  tune 

on  mortgage,  good,  i.  16.  ii.  1128. 
of  payment  of  money  into  court,  i.  928,  n« 
if  money  raiseable  only  on  deficiency  of 
another   fund,  deficiency  of  that  fund 
shocdd  be  ascertained,  i.  239. 
U  U 
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MON£Y— (cMitjiiMil.) 

bequest  of  money  will  carry  mortgagee's 
interest  in  land,  i.  967,  4^4. 

trust  of  money  for  wife's  benefit,  within 
husband's  power,  ii.  718. 

nay  be  specifically  bequeathed,  ii.  811. 

method  of  so  bequeathing  it,  ii.  811,  8lS. 

due  on  bond,  may  be  specifically  bequeath- 
ed, ii.  81S,  n. 

paid  generally,  applied  in  liquidation  of 
*  interest,  ii.  944,  n. 

advanced  by  two  persons  on  mortgage  shall 
not  f^urvive,  but  each  shall  be  entitled  to 
his  share,  ii.  671. 

See  Application   of  moneys   Mortgage- 
money,  Vendor*$lien. 

MONEY-LAND, 

rights  of  mortgagee  not  affected  by  estate 
being  turned  into  money,  i.  456,  n. 

Bionev  secured  by  mortgage,  articled  to  be 
laid  out  in  land,  considered  as  land  in, 
equity,  ii.  670, 671. 

subject  to  same  trusts  as  land,  ii.  1067. 

of  curtesy  of  money-land,  i.  288,  n. 

MONEY  SCRIVENER— (see  Scrwener.) 

MORTGAGE, 

origin  of,  i.  ],  2,  n* 

ancient  mode  of  mortga|;ing,  1.  4. 

modem  mortgage  descr^bad,  i.  4,  n.  8. 106, 

109.  ii.  668. 
BQortgage  and  pledge  distinguished,  i.  5. 
not  permitted  under  feudal  system,  i.  3. 
except  by  licence  to  alien,  i.  3. 
for  debt,  and  gratuity,  distinguished,  i.  5, 6. 
at-  common  law,  of  two  kinds,  mortgage  in 
fee  and  mortgage  for  years,  i.  4. 
See  McHgitge  in  fee.  Mortgage  for  yean. 
advantage  of  mortgage,  i.  8. 

See  Priority, 
mortgage  creates  debt,  without   bond    or 
covenant,  i.  16,  n.  119,  n. 
See  Mortgage  debt. 
Id  courts  of  equity,  now  considered  only  as 
a  pledge  fwr  money,  the  payment  whereof 
puts  mortgagor  in  etatu  quo  discharged  of 
claims  founded  on  seisin  of  mortgagee, 
f.  7,  8.  107,  8,  9.  250.  Ii.  774.  907,  908. 
what  constitutes  a  mortgage,  i.  58.  116. 
is  a  conditional  sale  at  law,  i.  106. 
effect  of  mortgage  condition,  i.  109. 
how  considered  in  equity,  i.  107,  8,  9. 250. 
generally  understood  to  be  intended  where 

a  loan  is  secured  by  land,  i.  115. 
not  less  so  by  absence  of  covenant  for  pay- 
ment of  money,  i.  119,  n. 
a  security  only,  and  land  the  incident  not 

the  principal,  i.  144. 
a  mere  security  for  debt,  i.  267,  b. 
Lord  Mansfield  considered  it   so  at  law, 

1.  267,n. 
whether  mortgage  be  in  fee  or  for  years, 
now  decreed  personal  property,  ii.  662. 
667. 
disquisition    on  nature  of  mortgages,   ii. 

662, 664. 
and  conveyance  with  agreement  to  recon- 

vey,  distinguished,  ii.  664. 
in  general  considered  as  a  specialty  debt, 
ii.  780,  867.  n.  ted  vide  ii.  775. 


MORTGAGE— (tfonftRKAl.) 

What  may  be  mortgaged,  i.  17. 

all  lands,  and  all  interesU  in  lands,  exeept 
tenancy  at  will,,  i.  18. 

by  tenant  in  tail  and  rentaiDder-maDy  i.  18. 
See  Tenant  in  tail,  ^ 

must  have  qualities  of  a  legal  dispontien, 
i.l6. 

musrbe  free  from  fraud,  L  16» 

made  to  defraud  purchaser.  Void,  !•  48. 

what  a  fraudulent  purpose  nndefioed,  i.  48. 
See  Fravudrdent  eonteyance, 

of  parties  to  mortgage^  1.  58. 

by  persons  not  benencially  intereated,  L 
60. 

by  trastees  having  express  power,  i.  60. 

by  trustees  for  payment  of  debts,  i.  66m 

may  be  made  by  devisee  or  trustee  of  reals 
and  profits  of  lands  devised  for  payiacBt 
of  debts  or  portions  at  a  certain  aiid  pre- 
fixed day,  though  there  be  no  daue  ts 
sell  or  mortgage,  if  money  damiot  be 
otherwise  raised  at  the  day,   i.  6k,  6X 

65.  73. 

devise  *'  to  pay  oat  of  rents  and  profits,* 
will  not  authorize  a  mortgage,  i.  67, 68. 

power  to  raise  legacies  by  lease  or  mort- 
gage, negatives  power  to  sell,  i.  68. 

power  to  cliarge  implies  power  to  mort- 
gage, i.  72. 

may  be  made,  if  yearly  profiti  cannot  raiie 
sum  within  time  appointed,  L  63.  73. 

for  payment  of  portions  not  decreed,  if  as 
time  appointed,  i.  73,  n.  95,  n. 

may  be  made,  where  annual  rents  and  pro- 
fits will  not  satisfy  the  charge  withia 
reasonable  time,  i.  64.  73,  n. 

that  mortgage  is  to  aid  creditor,  a^  strong 
circumstance  assisting  delegation  of 
power,  i«  74. 

may  be  made,  if  object  of  the  trust 
sarily  requires  it,  i.  74,  n. 

may  be  of  reversionary  term  in  lile-( 
of  grandfather  and  jointress,  i.  97 ,  n. 

but  not  decreed  for  raising  maiateoaaee, 
i.  93,  n.  95,  n. 

that  reversionary  term  was  intended  t»  be 
mortgaged  a  question  of  ioteatioii,  i- 
99,  n. 

bad  by  collusion,  gross  negligence,  w  ao- 
tice,  i.  102,  n. 

no  revocation  of  will  or  voluntary  settle- 
ment, except  pro  tanto,  i.  110.  ii.  1150. 
See  Retoimeion^ 

equity    of  redemption,   inseparable  frM 

mortgage,:  it  116. 
agreement  to  make  mof^se  absolute « 
payment  of  further  sums  if  debt  not  paia 
at  day,  void,  i.  9. 121. 

matter  subsequent,  will  not  mske  thst  t 
mortgage  which  was  not  so  origin^f 
i.  125. 
not  easily  presumed  against  absolste  esa- 

veyance,  i.  126. 
though  there  be  covenant  for  ^^'^ 

ance  on  payment  of  principal  ««  •■" 

terest,  i.  126, 127. 
same  deed  -cannot  be  a  mortgsge  ■*  •* 

time,   and   a   conveyance   at  aaotfccr, 

i.  128. 
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MORTGAGE— (<?o»<tMi€d.) 

except  mortgagor  intends  to  make  settle- 
ment of  equity  of  redemption  for  benefit 
of  his  family,  i.  128. 
and  intention  to  benefit,  proveable  by  pa- 
rol, i.  128.  . 
distlngaisbed  from    a  conveyance  with  a 

proviso  for  re-purchase,  i.  130.  138. 
lien    in   mortgage   should  be   reciprocal, 

i.  1 36,  n. 
an  estoppel  pro  tantOt  i.  16.  21  f,  n. 
is  evidence  of  debt,  i.  213. 
not  if  fraud  suggested,  i.  213. 

See  Mortgage  debt. 

mortgage  of  equity  of  redemption,  i.  260,  n. 

*       mortgage    on    faith  of  disabling  statutes 

against  popery,  not  afterwards  to' be  set 

aside,  i.  265,  n. 

of  lien  of  judgment  aAermortgage,  i.  307,  n. 

See  Jwtgmeni$t  Lien, 
tenant  for  life  and  remainder-man    must 
discharge   mortgage   in    proportion    to 
^  ttieir  interests^  i.  3i2. 

distinction  in  computing  value  of  life  during 
the  life  of  tenant  for  life^  and  after  bis 
«  death,  i.  S15. 

See  Contribution, 
mortgage  is  assignable,  !•  344. 
assignee  on  redemption  entitled  to  receive 

•  whole  money  due,  though  he  purchased 
for  less,  i.  344,  345. 

but  if  assignee  be  heir  at  law,  executor, 
ffnardian,  or  trustee,  and  there  be  cre- 
ditors, it  Is  otherwise,  i.  345. 

flo  it  is  between  heir  at  law  and  younger 
chjldren,  i.  347. 

bnt  heir,  trustee,  or  executor,  having  other 
incnmbrances,  shall  hold  assignment 
against  creditors  for  whole  sum  due, 
i.  347. 

not  presumed  satisfied,  In  less  than  twenty 
years,  i.  509,  n. 

not  within  the  statute  of  limitations,  ex- 
t  cept  by  analogy,  i.  360.  ii.  1155. 

not  redeemable  after  twenty  years,  if  no 
interest  paid  during  that  period,  1.  361. 
393. 

but  court  will  presume  interest  paid,  if  the 
contrary  do  not  appear,  ii.  1156. 

otherwise,  if  the  time  be  taken  up  in  con- 
tests respecting  the  title,  i.  382. 

or  the  mortgagee  submit  to  redemption, 
i.  384. 
See  Account^  Acknowledgment,  Length 
<(f  time.  Statute  of  limitationt, 

statute  of  fraudulent  mortgages,  i.  406. 

voluntary  mortgages  not  within,  i.  407. 

irredeemable  in  mortgagor,  is  so  in  his  as- 

•  signee,  i.  407. 

**  roortgaees"  will  pass  all  testator's  inte- 
rest, whether  in  ree  or  for  years,  i.  411. 

but  coupled  with  personal  things,  will  not 
pass  fee  by  devise,  1.  410,  n. 

oo  foreclosure,  considered  as  a  new,  por- 
ehase,  I.  428i* 

contract  for  a  mortgage,  takes  place  of  any 
provision  for  general  creditors,  i.  434,  5. 

void  by  antedating  it,  i.  435,  n. 


UOKTGXQE^emainwtdA 

other  incumbrances  founded  On  legal  de- 
mands, paid  tvith  mortgages  as  they  occur 
in  point  of  time,  and  debt^  by  mort- 
gage not  preferred,  i.  435.  437. 

exception,  if  first  incumbrancer  practice 
fraud  to  deceive  the  second,  i.  437,  9. 

as  by  denyipg  his  incumbrance  on  enquiry 
respecting  it.  i.  443. 

but   reason  oi    enquiry  must  be    stated, 

1.  4y0. 

and  law  is  the  saipe  as  to  payment  of  equit- 
able demands,  i.  446.  448. 
exception,,  if  one  party  has  more  right  to 

call  for  legal  estate  than  the  other,  1.^448, 
,  449. 
but  among  equitable  incumbrancers,  he  that 

gets  the  legal  estate,  or  has  the  best  right 

to  it,  preferred,  i.  452. 
must   be   forfeited    to   afford   protection^ 

i.  523. 
defective  mortgage,  aided  in  equity,  whea^ 

i.  530.    See  Defective  mortgage. 
two  montbs  before  commission  of  bankrupt 

issued,  good,-  i.  552,  n. 
of  registration   of  mortgage,   ii.  618,  n. 

619,  n. 
of'  entering  satisfaction  thereon^  ii.  620,  n. 
certificate  does  not  pass  legal  estate,  il. 

620,  n. 
equitable  mortgages  should  be  registered, 

ii.  621,.n. 

out  of  what  fiiod  mortgage  is  to  be  dis- 
charged, ii.  774. 

devise  subject  to  a  mortgage,  not  a  case  of 
exemption  of  personal  fund ;  contra,  if 
estate  be  charged  with,  or  devised  in 
trust  to  pay  mortgage,  ii.  826,  n. 

taken  in  by  tenant  in  taiil,  bow  conBidered, 
i.  316.  ii.  930. 

mortgage  for  money  won  at  play,  void, 
ii.  998,n. 

works  a  severance  of  joint-ienancy,  ii.  1023. 
1105. 

equitable  mortgage  Created  by  deposit  of 
deeds,  on  prmciple  of  an  agreement  to 
be  specifically  executed,  ii.  1029. 
See  Depont,  Equitable  mortgage. 

gift  of  mortgage  and  bond,  distingniahed, 
ii.  1029. 

gift  mortis  onusA  of  mortgage  not  practi- 
cable, ii.  1030. 

voluntary  mortgage  void  against  purchaser, 
but  good,  if  assigned  for  value^  ii.  1034^ 
Sen.       ' 

pleaded  by  defendant,  he  must  shew  that 
mortgagor  was,  or  pretended  to  be,  seised 
in  fee,  il.  1046. 

devise  to  trustees  till  son  twenty-five,  inort- 
gage  by  son  at  twenty-one,  void,  ii. 
1091. 

mode  of  mortgaging,  where  it  is  wished 
that  neither  of  two  mortgagees  shall  have 
pieference,  U.  1143,  n. 

See  Cancellation,  Chose  en  action,  Fran' 
.   chises,    Ireland,  Joint-tenant,  Lease ^ 
Leasehold,   Legacy,    Possibility^    Ke* 
maindetj  Reaf,  Reversion,  Witness. 
U   U  £ 
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MORTGAGE  OP  GOODS  AT  SEA,  L  96. 

Sec  BUI  0/  lading.  ' 

MORTaAGE  OF  MANOR,  ii.  1071. 


MORTGAGE  OP  AB^OWSON,  ii.  llfio,  n. 
See  Advowwn^  Rectory ^  TUhu. 

MORTGAGE  DEBT, 

not  a  chattel  witliin  21  Jac.  1.  i.  40,  n. 
neyer  discharged  by  length  of  time,  mei«ly, 

'  I*  39f  • 
no  general  rule  for  presmning   mortgage 

debt  satisfied  after  twenty  years  or  any 

other  period,  elapsing  witbont  payment 

or  demand  of  principtd  or  interest,  1. 393. 

ii.  1155. 
continued  by  mortgagor's  tender  of  money 

to  agent  of  mortgagee,  i.  369,  n. 
nay  be  assigned  by  draft  of  the  money, 

by  legatee  of  mortgagee,  on  executor, 

ii.  1060. 
See  Mtrtgagt  mtntif, 

MORTGAGE  DEED, 

always   open   to  mortgagor's  Inspection; 

ec/ntra  as  to  title-deeds,  i.  J35,  n. 
mortgagee  not  obliged  to  produce  deeds, 

even  arftcr    decree  of  foreclosure  nist, 

but  must  five  copy  of  mortgage-deed  at 

mort^pgor^s  expense,  ft.  635. 
coa<ra  if  mortgagee    consent  to   a  sale, 

ii.  635. 
if  mortgagee  compellable  to  shew  bis  mort- 

gage   deeds  to  intended  purchaser?  ii. 

1098. 

person  baidng  mortgage  deed  can  receive 
interest  only,  otherwise  if  he  have  bond, 
n.  932^  n.  933,  n.    See  Scrivener. 

lost,  re-conveyanc%  directed  with  indem- 
nity and  costs,  ii.  995,  n. 

that  mortgagee  may  keep  mortgage  deed 
after  payment  of  money,  untenable. 
U.  996,  n.  ' 

not  transferrable  by  gift  at  law,  ii.  to«8, 

nor  in  equity,  $mb.  ii.  1029. 
SeeDemf, 

MORTGAGE  BY  DEMISE 

of  mortgages  by  demise  and  redenrise,  i.  8. 

mortgage  for  years,  i«  7,  8. 

advantage  of,  i.  8. 108,  n. 

disadvantage  of,  i.  8, 9,  n. 

mode  of  mortgage  ^  demise  for  two  itf  rms, 
with  reciprocal  remainders  in  fee,  where 
it  #  wlsbed  lliat  neither  of  two  mort- 
gagees shall  have  preference,  ii.  ii4S,  n. 

MORTGAGE  IN  FEE, 

subject  at  law  to  incombrances  of  mort- 
gagee, i«  6*  : 

not  a  total  revjscatioii  of  vohmtary  settle- 
ment, i.  110.     ' 

a  total  revooition  of  prior  will  at  k^,  bat 
m  equity  jtrp  tofUo  onty,  i.  no,  114,  n. 

a  chattel  in  equity,  i.  lis« 

4evolv6a  on  executors,  i,  113,  a.  ii.  est.  7. 

•vb^ect  to  costonos  of  Iioadon,  i.  465,  n. 

devisable  by  will  attested  by  three  wit- 
1,  1. 408.     ^ 


MORTGAGE  MONEY,^ 

belongs  to  executor  or  administrator,  ttegVi 
mortgagee  in  possession,  and  estyedo- 
scends  to  liis  heur,  ii.  662^  3. 1099. 

paid  at  day,  may  be  paid  to  heir  or  execa- 
tor,  ii.  663* 

if  to  former,  he  wilt  be  trustee  for  hrtter, 
ii*  663,  n.  665. 

legatee  of  mortgage  money  shoold  be  exe- 
cutor as  to  that  debt,  i.  421,  n. 

articled  to  be  laid  out  in  kind,  conaidefcd 
as  land,  ii.  670,  671. 

lands  descended  liable  to  pay  mortgage 
money  charged  on  devised  estate,  iu  830^ 

paid  in,  rule  as  to  apportionment,  U.  104S, 
^  n., 
See  Money, 

MORTGAGE  WITH  TRUSTS  FOR  SALE, 
validity  of  this  mode  of  mortgaging  oaee 

doubted,  but  now  held  good,  i.  9to  |5,b. 
foreclosure  tedious  process  compared  with 

advantage  under  mortgages  with  trasts 

for  sale,  iL  961,  n. 
nevertheless,  it  ia  still  In  its  infaaor,  iLllfS. 
particular  mode  of  mortgaging  pouited  oat, 

ii.  1123. 
foreclosure  may  be  obtained  under  nsorC- 

gage  with  trusts  for  sale,  iL  961,  n. 
•mast  be  atrictiy  executed,  i.  1S3»  114.  B. 

1123,  n. 
trusts  and  powers  of  sale,  distasgvWwdy 

i.  11. 
they  are  nearly  the  samCi  i.  236. 
not  allowed^  after  filing  bill  for  ' 

to  sell  on  motion,  it.  961. 
mortgagee  need  not  apply  to  cooft  for  de- 
cree of  sale,  ii.  1153. 
but  if  he  does,  mortgagor's  axecatw 

be  party,  ii.  969,  n. 
whether  mortgagee  may  charge  for 

ing  trusts  for  sale,  ii.  894,  n. 
mortgagee  with  power  of  cale^  a  trvstee  for 

mortgagor,  and  cannot  pgirhnae  " 
U..1092. 


MORTGAGE  OF  SHIP,L  25.  IL  107Sh-( 
Ship.)  ^ 

MORTGAGEE,  '^' 

of  the  nature  of  his  estate  mid  inlai^  m 

land  mortgaged,  i.  irl.  4<r,  9. 
reference  to  compouqd  nature  of  estslea  of 

roortcagor  and  mortgagee,  11. 1035,0. 
not  under  controul  of  juortyagor,  ii.'  1110. 
he  has  the  legal  estate,  ii.  1093. 
^v  assume  possession  whenever  hfiBkaiifi 

fa.  1152. 
not  a  trustee  for  mortgagor,  ii.  1154. 
a  mere  indifierent  stake  holder  aslolfte 

equity  of  redemption,  u.  1154. 
his  wife  dowable  at  law^  L  7. 
contra  in  equity,  i.  7,  n. 
mortgagee's  husband  not  cnrteieaUft  athnr» 

L  7,  n. 

what  if  mortgagee  die^rithoot  hBlr,Ll5^t« 

Sw  EMckeat. 
advanchig  money  withont   cautioB^  mm^ 

take  consequences,  L  29,  n.  204. 
permitting  mortgagor  to  letahi  deed%  m 

fraud,  L  52. 


J^'> 
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nUe  as  to  postponing  mortgagee  for  want  of 
deeds,  i.  59,  ^(r  n. 

most  account  for  leaving  deeds  with  mort- 
gagor, i.  54. 

ander   a  jiower,   cannot   reqnire  a  sale, 
i.  61,  n.  lu  1050* 

ander  a  power,  not  relieved  If  power  not 
recited  or  taken  notice  of,  L  7S. 

concerting  wUk  esecator    in    frandolent 
transaction,  liable  for  fall  yalae,  i,  lOS,  n. 

who  may  be  mortgagee,  i.  106. 

Sea  AUen,  AttmmtM  jtersMi,  Carpormtunf 
Femt  wwert,  Iitfani. 

not  estopped  by  accepting  mortgage  fitan 
saying  that   mortgagor   has   no  estate, 
i.  108.  SIS. 
See  EstofpeU 

a  tmstee  when  debt  paid,  i.  109. 

mav  purchase  estate  of  mortgagor,  i.  IfS,  n. 

M  he  may  contract  for  entire  equity  of  re* 
demption,  i.  lis,  n. 

if  for  a  |»rtial  interest,  it  is  subject  to  re- 
view, i.  isd,n. 

with  power  of  sale,  sells,  exceptbig  mort- 
gage, this  continues  it,  u  its. 

not  required  to  take  possession,  i.  37,  n. 

hat  he  may  epter  immediately,  unless  there 
be  agreement  to  the  contrary,  1. 155. 171. 

affect  of  mortgagee's  admission  that  he  is 
out  of  possession,  i.  164* 

compellable  to  re-assign  on  payment  of 
principal,  interest,  and  costs,  by  7  Geo.  S. 
c.  90,  i.  168. 

but  not  compellable  to  give  hp  his  securi- 
ties till  he  has  his  money  in  his  pockety 
i.S38. 

he  may  retain  possession  till  nald  principal, 
interest,  and  costs,  i.  Sd6«  li.  1098. 
See  Sale. 

exception  if  there  be  any  dispute  respecting 
title  or  qumUnm  due,  i.  169. 

having  possession  taken  from  him  by  mor^ 
gagor  by  fraad,  entitled  to  have  it  restor> 
ed  before  redemption,  L  398. 

of  mortgagee's  estate  before  forfeiture, 
i.  171. 

is  entitled  to  rents  and  profits  from  execu- 
tion of  the  deed,  i.  17S. 

and  he  may  distrain  for  them  without  first 
bringing  an  ejectment,  i.  17S. 

may  recover  them  again  Arom  tenant  if  he 
pay  mortgagor  alter  notice  of  mortgage, 
1. 174. 

not  entitled  to  account  from  mortgagor  of 
by-gone  profits,  i.  t77.  ii.  946,  u. 

of  whole  leasehold  term,  liable  to  covenants, 
'  although  not  in  possession,  h  178. 

mortgagee's  entry  .makes  him  liable  to  co- 
venants in  original  lease,  i.  183. 

of  whole  term,  liable  to  covenants  in  origi- 
nal lease  before 'entry,  i.  184,  n. 

what  if  mortgaaor  join  mortgagee  in  makii^ 
a  lease,  and  covenants  be  entered  into 
with  mortgagor  only?  i.  185,  186* 
See  C(nMa<ta#,  Lease* 

after  qiectment,  and  until  forecloenre,  has 
but  a  chattel,  i,  187. 

before  foreclosare,  can  do  no  act  of  owner- 
ship, i.  188* 


MOKTOAOEE-<«oiilimMd.) 
cannot  make  leases,  i.  188. 
will  be  restrained  Irom  committing  waste, 

i.  188. 
exception  where  security  is  defective,!.  189. 
not  compellable  to  renew  if  there  be  no 

covenant,  i.  189. 
cannot  cut  timber,  i.  189. 
nor  open  mfaies,  i.  189. 
nor  ^ange  course  of  husbandrv,  i.  189,  n. 
entitled  to  ezpences  incurred  in  protecting 

.title  or  estate,  i.  189,  n. 
title  acquired   after  mortgage,    enures  to 

mortgagee's  benefit,  i.  190. 
bound  to  repair,  i.  189. 196.  U.  9S0. 
entitled  to  expences  for  necessary  repairs^ 

L  189. 
and  other  expences,  when,  IL  956» 

See  Cosls. 
may  fill  up  lives  on  lease  for  lives,  and  add 

expence  to  principal,  i.  189. 
cannot  compel  mortgagor  to  fill  np  lives 

dropped,  1. 189. 
nor  is  mortgagee  entitled  to  new  term  grant- 
ed in  premises  on  expiration  of  old  term 
absolutely,  but  it  will  belong  to  mortgagor 
on  redemption,  i.  195* 
.  not  compellable  to  surrender  up  an  old  lease 
for  lives,  in  order  to  a  renewal ;  tonira  of 
a  chattel  lease  if  a  longer  term  be  offered, 
i.204. 
shall  have  benefit  of  tenn  assigned  to  at- 
tend bheritance,  or  held    in  trust   for 
mortgagor,  1. 189, 190. 
if  title  be  defective  at  time  of  mortgage, 
and   afterwards  made  good,  mortgagee 
entitled  in  equity  to  benefit  of  it,  i.  190. 
of  tenant  in  tail,  let  into  absolute  fee  by  re- 
covery afterwards  sabered,  i.  190. 
so  If  tenant  in  tail  mortgagor  become  bank- 
rupt, bargain  and  sale  operating  as  a  re- 
covery, will  enure  to  mortgagee's  bene* 
fit,  i.  190. 195. 
cannot  oblige  mortgagor  to  present  his  no- 
minee to  an  advowson,  i.  198. 
but  if  mortgaaee  present,  and  six  months 

elapse,  it  will  be  good,  i.  198. 
should  in  sncb  case  pray  a  sale,  i.  198. 
takes  estate  as  it  leaves  mortgagor,  L 198. 
may  interfere   in  suits   respecting  estate 
mortgaged,  without  being  guilty  of  main- 
tenance, i.  203.  ii.  1095'  / 
may  be  examined  jtro  iatereue  sao,  it.  1095. 
bound  by  decree  against  mortgagor  or  his 

representative,  i.  549,  n. 
whetlier  mortgagee  may  appeal  against  de- 
cree made  on  suit  by  mortgagor,.!.  549,  n.. 
In  what  cases  .mortgagee  must  4ee  to  the  ap- 
plication of  his  money— ^see  AppUeaiUm 
of  VMney,) 
compellable  to  deliver  up  estate,  if  daim,  of 
which  he  had   notice,    be   made  goody 
i.  S04. 
may  sue  on  all  his  remedies  at  once,  L  15,  n. 

f04.  ii.  966. 
infant  mortgagee,  botiad  to  re-convey  by 

Stat,  of  Anne,  i.  SU5,  6*    See  Jttfant, 
idiot  or  lunatic  mortgagee,  how  to  re-con- 
vey, i.  210.   See  Immtic. 
a  purchaser  prg  Umi9p  i.  211. 541.  ii.  1091. 
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withont  possession y  ii.  655. 

a  trustee  of  iDheritance  for  mortgagor  till 
foreclosure,  i.  288.  354.  sed  vide  ii.  1 154. 

cannot  use  his  security  to  prejudice  otber 
creditors,  i.  S92,  n. 

purchasing  life  estate  liable  for  arrears, 
i.  395,  n. 

cannot  be  receiver,  but  may  employ  bailiff, 
i.  t96,  n. 

account  opened  on  proof  that  mortgagee 
charged  for  receiving,  i.  296,  n. 

he  may  receive  rents,  but  injnrioas  to  Uke 
salary,,  i.  «9r. 

salary  of  receiver  appointed  by  mortgagee 
not  allowed,  except  when,  i.  897,  n. 

vrhen  second  mortgagee  may  have  receiver 
appointed,  i.  J98. 

first  mortgagee  cannot  have  receiver  ap- 
pointed, ii  298,  n. 

purchasing  equity  of  redemption,  how  af- 
fected with  judgments,  i.  281,  n. 

having  legal  estate,  need  not  search  for 
jtidgmeuts. after  his  mortgage,  i.  307,  n. 

if  he  does  search,  he  will  be  bound  by  such 
as  are  docketed,  i.  307,  n. 

purchasing  equity  of  redemption,  cannot 
set  up  his  own  mortgage  aeainst  incum- 
brances of  which  he  has  notice,  i.  551,  n. 
.  Knding  iponey  first  on  a  particular  tene- 
ment, and  afterwards  a  further '  sum  on 
another  estate,  not  liable  to  be  redeemd 
unless  both  debts  discharged,  i.  558, 539. 
See  Two  estates, 

having  two  real  estates  mortgaged  to  him 
by  one  person,  who  afterwards  mortgages 
one  estate  to  another,  must  seek  his  re- 
medy for  whole  debt  first  against  that 
estate  which  is  not  in  mortgage  to  the 
other  person,  I,  345. 

of  freehold  and  copyhold  estate,  mnst  take 
satisfiiction  out  of  copvhold  first,  ii. 
890,  Q. 

allowed  to  stand  in  place  of  crown  extend- 
ing  estate,  ii.'890,n. 
See  Marshalling  assets, 

not  allowed  to  tack  his  bond  to  his  mortgage 
against  mortgagor,  i.  548. 

otherwise  against  heir,  i.  351. 
See  Tackitig. 

absence  of  mortgagee's  heir,  or  loss  or 
pawn  of  deeds,  will  prevent  his  executor 
from  suing  at  law,  i.  15,  n.  335,  n. 

antitled  to  interest  on  bond,  though  beyond 
penalty,  i.  355.    See  Bond. 

shall  not  couple  other  debts  with  that  by 
mortgage  against  subsequent  incum- 
brancers, i.  359. 

tnbniitting  to  redemption,  time  no  bar, 
i.386.  39J,n. 

bis  private  account  sufficient  to  keep  open 
redemption,  ii.  1098. 

having  assigned,  not  a  necessary  party  to 
bill  to  redeem,  i.  405. 

prior  mortgagee  witnessing    securities    of 
subsequent  mortgagees,  and  knowing  the 
contents  witliont  giving  them  notice,  post- 
poned in  equity,  i.  4J9. 
See  Concealment,  Witness, 
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protected  by  old  satisfied  statute,  i.  453,  n. 

nis  rights  not  altered  by  estate  being  tamed 
into  money,  1. 456,  n. 

purchasing  prior  judgment,   attaching   ou 
'  legal  estate  prerorred,  i.  455.  520. 

puisne  mortgagee  not  deprived  of  prior 
judE^en^got'in  by  fraudulent  releaoe  of 
It,  i.  518. 

in  possession,  cannot  sne  elegit,  i.  520^  n. 

may  tack  prior  judgment  to  his  mortage, 
i.  520,  n. 

buying  subsequent  judgment  without  con- 
sent of  mortgagor,  cannot  tack  it  against 
otber  incumbrancers,  i.  521,  n. 

not  protected  by  taking  conveyance  from 
trustee,  with  notice  of  trust,  for  be 
thereby  becomes  the  trustee  himself^ 
i.  555. 

having  notice  of  trust,  conveying  lo  one 
also  having  notice,  not  exonerated, 
i.  535,  n. 

buying  prior  incumbrance  pendente  UiSj  aa 
exception  to  rule  that  purchase  pemdente 
*  lite  is  voidable,  i.  550,  n. 

bound  by  judgments  of  which  he  has  no- 
tice, i.  551,  n. 

with  notice,  not  diatinguiafaable  from  mort- 
gagor, ii.  578,  n. 

bound  by  will,  his  attorney  having  recited 
it  in  mortgage,  ii.  582. 

of  lien  of  mortgagee's  judpients  wIkb  es- 
tate is  hi  his  possession,  ii.  611,  n. 

whether  in  possession  or  not,  may  protect 
himself  from  discovery  of  deeds,  if  be 
deny  notice,  ii.  629,  630.  645. 

joining  mortgagor  in  sale  of  lands  after  no- 
tice of  subsequent  mortgage,  pnrchaic 
money  receivea  by  either  sball  sink  the 
mortgage,  ii.  655, 4. 

in  case  of  mortgagee's  death,  mortg^e  is 
personal  estate,  unless  he  direct  other- 
wise, ii.  665. 

in  possession  seven  years,  sells  to  A.  who 
dies,  A.'s  heir  preferred  to  his  execvtor, 
ii.  6&r, 

not  obliged  to  prodnce  deeds  even  aAer  de- 
'cree  of  foreclosure  »i«i,  but  must  give 
copy  of  mortg)ige  deed  at  mortgajor^s 
expence,  ii.  635. 

contra  if  mortgagee  consents  to  sale,  ii. 
655. 

qu,  if  mortgagee  compellable  to  shew  his 
mortgage  deed  to  intended  pardnser, 
ii.  1098. 

compelled  by  decree  to  describe  the  tkiag 
or  which  he  is  possession,  ii.  639. 

Joint  mortgagees  have  several  interests  ii 
money  advanced,  ii.  671. 

of  two  mortgagees  purchasing  jn  equi^  *f 
redemption  jointly,  ii.  671,  2- 

consequently  representative  of  decesietf 
mortgagee  a  proper  party  to  re-coarcy- 
ance,  ii.  672. 

so  on  a  foreclosure  the  estate  divided  be- 
tween them,  ii.  672.  1142. 

a  simple  contract  creditor  as  to  debt  aloi»y 
ii.  775|  n. 
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may  proceed  agaiiut  heir  on  execntioo, 
bot  heir  entitled  to  be  re-imborsed,  ii. 
777,0. 

whether  lie  may  charge  for  time  and  tronble 
in  executing  tmitis  for  Kale,  ii.  894,  n. 

cannot  originally  stipulate  for  collateral 
advantage,  i.  138. 154.  ii.  919.  948,  n. 

can  take  no  advantage  of  his  security  be- 
yond interest,  Ii.  948,  n. 

taking  conunission  for  his  trouble,  usury, 
ii.  894,  n. 

case  where  he  was  allowed  reservation  for 
trouble,  ii.  894. 

mortgagee's  security,  when  void  for  usury, 
so  as  to  extinguish  debt,  ii.  896,  n. 

and  his  assigns,  cannot,  without  mortgagor 
add  to  what  is  due,  settle  account,  or 
turn  interest  into  principal,  ii.  907* 

money  disbursed  by  mortgagee  bears  inte- 
rest as  original  sum,  ii.  921,  n. 

may  require  money  to  be  paid  immediately, 
ii.  934,  n. 

requiring  payment  of  money  must  be  readv 
with  deeds  at  time  and  place  appointed, 
ii.  934,  n. 

allowed  a  week  at  least  to  peruse  draft 
assignment  of  mortgage,  ii.  941. 

what  if  mortgagee  has  settled  money  on 
family  trusts,  ii.  935,  n. 

mortgagor  must  give  mortgagee  six  months 
notice  of  bis  intentTon  to  pay  in  money, 
ii.  934. 

not  compellable  to  take  it  then,  ii.  1100. 

if  he  refuse  money  on  tender,   he  will  lose 
his  intei  est  from  that  time,  ii.  955. 
See  Tender, 

goin^  abroad,  should  appoint  person  to  re- 
ceive money  if  tendered  in  time,  ii. 
939,  n. 

must  be  party  to  bill  for  redemption,  al- 
tliongh  he  has  assigned  his  mortgage,  ii. 
953. 

ewtra  now,  ii.  953,  n« 

expeoces  of  mortgagee  in  defending  himself 
against  mortgagor's  endeavour  to  over- 
throw his  security,  allowed,  ii.  956. 

may  take  advantage  of  recital  or  book  of 
accounts,  to  shew  what  is  really  due, 
ii.  960. 

may  foreclose,  if  estate  be  in  possession, 
or  pray  sale  if  it  be  in  reversion,  ii. 
961,96^. 

bavins  assigned,  not  necessary  party  to  bill 
of  foreclosure  by  assignee,  ii.  965,  n. 

mortgagee's  heir  obtains  decree  of  foreclo- 
sure, this  binding  on  mortgagee's  execu- 
tor, though  latter  no  party,  ii.  970. 

but  heir  in  this  case,  though  a  trustee  for 
executor,  may  take  land  himself  on  pay- 
ing money,  ii*  970. 

heir  necessary  party  to  foreclosure  by  his 
execntor,  ii.  970,  n. 

mortgagee's  title  cannot  be  investigated  or 
amended  on  decree  of  foreclosure,  ii. 
965. 

marriage,  a  voluntary  act,  which  should  not 
prejudice  mortgagee,  ii.  987. 

entitled  to  full  not  taxed  costs,  iU  993,  n. 
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but  he  may  be  deprived  of  them  by  op- 
pression and  delay,  ii.  993,  n.    See  Costs, 
may  foreclose  and  proceed  on  bond  or  col- 
lateral security  for  deficiency,  ii.  lOOl, 

1002. 
restrained  from  proceeding  on  bond  after 

foreclosure,    under     circumstances,     ii. 

1002,  n. 
,  selling  after  foreclosure,  can  make  good  title 

to  purchaser,  ii.  1006. 
what  course  mortgagee  should  follow  vhen 

he  conceives  estate  to  be  of  less  value 

than  debt,  ii.  1006,  n. 
if  personal  fund  deficient  in  payment,  and ' 

mortgagor  dead,  mortgagee  may  pray  a 

sale,  ii.  1014. 
in  what  instances  he  may  pray  sale^    ii. 

1016,  n. 
not  compellable  to  consent  to  sale,  ii.  1098. 
must  bear  expence  of  completing  title  after 

foreclosure,  ii.  1022,  n. 
or  his  assignee,  may  assign  without  entering 

on  land,  ii.  1034,  1035. 
contra  if  he  admits  a  disseisin,  ii.  1140. 
if  mortgagee  of  copyhold  compellable  to 

come  in  and  be  admitted  ?  ii.  1070. 
surrendering  copyholds  to  use  of  his  will, 

no  evidence  that  he  considered  it  irre* 

deemable,  ii.  1071. 
not  obliged  to  provide  ship  with  necessaries 

before  possession,    bat  he  must  repair, 

i.  183,  n. 
of  ship,  not  entitled  tp  profits  till  in  posses- 

sion,  bnt  liable  for  stores  from  time  of 

registry,  ii.  1075. 
if  allowed  to  prove  in  bankruptcy  for  defi- 
ciency before  sale,  ii.  1081. 
cannot  retract  election  to  prove,  ii.  1082. 
when  requisite  for  him  to  apply  ^to  court  to 

bid  at  sale,  1. 124.  ii.  lOQi, 
having  bond  may  prove  and  fix  deficiency 

to  vote  for  assignees,  {sed  qu,)  ii.  1083. 
proving  debt  in  oankruptcy  not  bound  to 

give  up  joint  security,  iL  1083. 
may  petition  to  stay  certificate  in  bank* 
•    rnptcy,  ii.  1084. 

See  Acsountt  AttommaU,  Dtssdsta,  Exe- 
eutoTy  Heir,  Lands,  Lease,  First  Se- 
cond  Third  Fourth  and  Fifth  Mort-' 
gageeSy  Mortgagee  in  possession* 

MORTGAGEE  IN  POSSESSION, 

cannot  lease  except  in  case  of  necessity, 
i,  188, 

nor  can  he  bar  mortgagor  by  fine,  non* 
claim,  or  recovery,  i.  212. 

may  gain  a  parish  settlement,  i.  212. 

i|nd  sit  in  parliament  if  he  has  been  in  pos- 
session seven  years,  i.  213. 

not  obliged  to  lay  out  money  except  to 
keep  estate  in  necessary  repair,  for  which 
he  will  be  allowed  in  account,  ii.  920. 

mortgagee  out  of  possession  has  nothing  to 
do  with  management  of  estate,  ii.  646. 

omitting  to  take  possession,  no  imputation 
of  fraud  or  negligence,  ii.  646. 

in  nature  of  a  bailiff  to  mortgagor,  ii. 
946,  n.(cc). 

no  right  to  rents  till  in  possession,  ii.  946. 
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MORTGAGEE  IN  POSSESSION  -  (eonti- 

must  accoant,  notwithntanding  agreemeot 
for  retaining  profits  against  interest,  ii. 
M6,  947.    See  Aceountf  Arrear^  Iniere$i, 

not  allowed  any  thing  for  managing  estate, 
U.  948. 

anless  he  employ  a  skilful  bailiff,  11.  948. 

nor  will  an  agreement  for  snch  an  allowance 
alter  the  case,  ii.  948. 

except  when,  ii.  894. 

asslgnmg  over  mortgaged  premises  to  an 
iim>lvent  person  must  account  for  ensuing 
profito,  ii.  948,  949. 

so  generally,  If  he  assign  without  mortga- 
Ivor's  consent,  he  will  be  answerable  for 
future  rents,  ii.  948. 

aeeouataMe  for  what  he  has  received  only, 
bat  answerable  for  fraud  and  wilful  ne- 
glect, ii.  949,  950. 

charged  aceofdlng  to  mortgagor's  proof  of 
rent,  ii.  949. 

•nd  with  wlmt  he  might  have  received  as 
against  other  incumbrancers,  provided  lie 
have  notice  of  their  claims,  li.  93te.  949. 
951. 

not  entangled  with  minute  inquiries,  whe- 
ther dther  persons  would  have  given  kuore 
than  his  tenants,  li.  950,  n. 

not  allowed  in  account  for  speculation  and 
adventure,  ii.  950,  n. 

refusmg  to  entei^  charged  with  profits, 
when,  ii.  951. 

not  allowed  to  nse  his  security  to  prejudice 
Nof  other  creditors,  ii.  951. 

mortgagor  may  try  errors  in  account  with 
mortgagee,  notwithstanding  his  settle- 
ment of  account  with  assignee  of  mort- 
gage, ii.  954.    See  Account, 

of  lease,  which  contains  condition'  of  re- 
entry^ on  non-payment  of  rent,  should 
take  Immediate  possession,  ii.  1086. 

MORTGAGOR, 

who  may  be,  i.  58, 59. 
how  interested  in  estate  mortgaged,  i.  155. 
U  the  real  owner  in  equity,  i.  166.  4t9,  n. 
but  a  perfect  stranger  at  law,  i.  J59,  n. 
reference  to  compound  nature  of  estates 

of  mortgagor  and  mortgagee,  ii.  1035. 
relation  between  them  viewed,  ii.  1154. 
their   respective    tenancies   explained,  ii. 

10S5yn. 
their  interests  distinct,  and  that  distinction 

fimiiliar  to  courts  of  equity,  ii.  ]  100. 
but  their  tenancv  unknown  at  law,  ii.  109S. 
of  mortgagor's  mterest  till  default,  i.  155. 

205.  ii.  1036. 
at  law  he  is  a  tenant  at  will  till  default,  i. 

155, 156.  ii.  1093. 
not  entitled  to  emblements,  i.  156. 
nor  can  he  underlet,  i.  156. 
not  entitled  to  notice  to  quit,  i.  156. 
present  view  of  his  interest  till  default, 

i.  157j  n. 
his  interest  at  law  and  in  equity,  i.  157,  n. 
a  disseisor  at  election,  i.  157. 
conira  now,  semb ;  but  his  tenant  a   tres- 
passer, i.  157,  n. 


MORTGAOOIt-(MnHRiMd.) 

said  to  be  mortgagee's  servant,  i.  1.58,B.(rf(/). 

cannot  disseise  mortgagee,  i.  l58,  n. 

a  disseisor,  and  his  tenant  a  wrong-doer  at 
election,  1. 161. 

is  neither  tenant  at  will,  tenant  by  waSSa- 
ance,  receiver,  nor  agent,  but  mortgagor, 
a  character  distinct  from  all,  i.  156,  n. 

mder  agreement  that  mortgagor  shaU  en- 
joy till  defanlt,  he  may  be  considered  ai 
receiving  rents  to  pay  the  intercft,  I 
.160. 

hiis  possession  adverse  to  every  other  ponsa 
than  mortgagee,  ii.  1154. 

not  accountable  to  mortgagee  for  past  rents, 
i.  177,  n.  ii.  946,  n. 

not  even  where'  security  was  of  expired 
life  estate,  u.  946. 

nor  for  possession  till  default,  but  tmstivs 
to  raise  portions  out  of  profits  must  ac- 
count for  rents  received  by  him  duiiag 
that  period,  i.  71,  73. 163. 

tenant  at  sufferance  to  assignee  of  mort- 
gagee, i.  163. 

not  liable  to  pay  mortgagee  any  rent,  i. 
174,  n. 

hot  answerable  for  his  losses,  i.  177. 

bonnd  by  his  own  lease,  i.  163. 

and  mortgagee  too  if  he  acknowle^  it, 
i.  163. 

as  by  acceptance  of  rent,  1 163,  n. 

will  be  enjoined  from  committing  waste, 
i.  165. 

tenant  in  tail  nfbrtgagor,  by  suffering  reco- 
I         very,  lets  in  all  precedent  incumbrances!, 
i.  165. 

in  possession,  cannot  bar  mortgagee  by  fiae 
and  non-claim,  i.  165.  ii.  ]036« 

gains  a  settlement,  when,  i.  166.  ii.  1094. 

cannbt  dispute  title  of  mortgagee,  i.  166. 

cannot  set  up  prior  lease  or  any  other  tide 
against  nkortgagee  in  ejectment,  L 166,  a. 

494,  n. 

but  though  mortgagor  may  not  set  up  tern 
against  mortgagee,  his  assignee  oiay,  L 

495,  n. 

on  payment  of  principal,  interest,  mi  costs, 
mortgagor  may  stay  proceedings  Id  eject- 
ment or  foreclosure,  i.  168-  ii- 1094* 

in  possession,  may  vote^at  election  for  asem- 
bers  of  parliament,  i.  170. 

but  not  allowed  to  vote  if  equity  of  r^ 
demption  not  worth  forty  shillfflgs,  i. 
170,  n. 

nay  maintain  action  on  covenanti  id  Ifsie 
by  him  and  his  mortgagee,  which  cote- 
nants  are  entered  into  with  him  only, 
i.  187. 

acquiring  good  title  after  mortgage,  mort- 
gagee entitled  to  benefit  of  It,  i.  190. 

when  mort^or  liable  to  see  his  money 
applied,  1.  214. 

what  if  mortgagor  die  without  an  heir, 
i.  253,  n. 

need  not  be  la  possession  or  execate  deed 
on  land,  in  order  to  assign  equity  of  re- 
demption, i.  258. 

and  all  claiming  under  bimi  may  redeem, 
1.  S61. 
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MORTGAGOR— (roNliRMi.) 

any  bind  himself  and  hU  hdn  In  eqvity 
i.  t7i,ii. 

answerable  for  receiver*!  cmbexslenientSy 
except  in  cases  of  fraud  and  wUfol  de- 
fault, i.  S04,  n. 

|>ennicted  to  redeem  after  a  release  of  equity 
of  redemption^  it  appearing  to  be  made 
on  a  secret  trust  for  his  benefit,  i.  SIO. 

mortgagor's  title  to  legal  estate  does  not 
accrue  till  payment  or  tender  of  money, 
U  355,  n. 

If  mortgagor  will  not  undertake  to  redeem, 
he  cannot  try  yalidity  of  mortgage,  i.  SS6, 

and  in  attempting  to  overthrow  mortgage 
must  pay  all  mortgagees'  expenses  in  de- 
feuding  it,  i.  336.  ^ 

even  costs  in  suing  out  administration  in  spi- 
ritual court,  i.  3S6» 

sometimes  admitted  to  redeem  before  day 
appointed  for  payment,  but  mortgagee 
cannot  foreclose  oefore  that  time,  i.  337. 

or  his  heir,  must  redeem  all  estate  mort- 
gaged, or  none,  i.  338, 339. 

how  mortgagor  affected  by  assignment  of 
mortgage,  i.  344* 

tent  to  a  court  of  law  if  his  case  Inequit- 
able, i.  386,  n. 

possession  for  twenty  years  is  what  ground 
to  presume  mortgage  abandoned,  i.  394. 

having  assigned  his  whole  equity,  need  not 
be  party  to  bill  to  redeem,  i.  405,  n. 

bouna  to  give  second  mortgagee  notice  of 
first  mortgage,  i.  406. 

retaining  deeds  no  postponement  of  incum- 
brancer, i.  472,  n. 

must  pay  money  tliongh  estate  be  deficient, 
a.  774. 

may  recover  surplus  beyond  legal  rate  of 
interest,  ii.  896,  n.     ^  . 

may  prove  usurious  taking,  ii«  943,  n. 

mortgagor's  oath  that  his  money  was  always 
ready,  enough  to  stop  interest,  ii.  935. 

may  acquiesce  in  assignee's  account,  yet  try 
questions  of  error  with  mortgagee,  ii.  954. 

necessary  party  to  bill  of  foreclosure,  ii. 
963. 

heir,  and  executor  of,  necessary  parties  to 
foreclosure  of  a  mortgage  of  freehold  and 
leaseliold  estates,  ii.  969,  n. 
on  forecloi^ure,  mortgagor  decreed  to  make 
the  best  title  he  can,  ii.  966,  n.  988. 

testimony  of  mortgagor  alone,  unsupported 
and  opposed,  too  weak  whereon  to  found 
decree,  ii.  1068. 

pays  money,  but  receives  It  again,-*mort- 
gage  discharged,  ii.  1048,  n. 
See    Equity  qf   redemiftwn^   Escecuiory 
FvrecUtswey  Heir^  Imanityf  Redemp* 
tion. 


MORTMAIN  ACT, 

devise  of  money  due  on  mortgage  to  charity, 

void  within,  1. 139, 140.  ii.  1093. 
what  dispositions  are  within  this   act,  L 

141,  n. 
parochial  and  paving  bonds  are  within  It, 

ii.  1093. 
bequest  of  residue,  consisting   in   part  of 

money  on  mortgage,  bad,  i.  141,  n,  143,  u. 


MORTMAIN  ACr-^emitimtd^ 

money  on  mortgage  bequeathed  to  charity 
devolves  to  testator's  next  of  kin,  1. 141* 

bequest  to  charity  of  money  to  be  produced 
by  sale  or  mortgage,— of  money  to  pay 
on  a  mortgage,--or  of  monev  on  mort- 

rge  of  rates,  tolls,  or  canal  sliares,  void, 
14f ,  vindicated,  U  143,  n. 
assignment  of  mortgage,  void  under  mort- 
main actf  cannot  be  set  up  with  reference 
to  will  after  devishig  it,  ii.  1093. 

MOTION, 

receiver  appointed  by,  !•  t94. 
provided  it  be  in  a  cause,  1. 195,  n. 
at  what  time  it  may  be  made,  i.  295,  n. 
notice  of  motion  for  reoeiver  must  always 

be  given,  I.  296,  n. 
mortgagee  has  nothina  to  do  with  niotioA 

for  receiver,  if  his  legal  title  not  endan- 
gered, i.  299,  n. 
to  dismiss  bill,  may  be  made  afler  three 

terms,  i.  372,  n. 
to  dismiss  bill  to  redeem,  a  motion  of  conrae« 

ii.  968. 
mortgagee  with  trusts  for  sale,  filing  bill 

to  foreclose,  will  not  on  motion  be  di* 

reeled  to  sell,  ii.  961,« 

MOVEABLES. 

includes,  what,  i.  40,  n. 


N. 


NATIONAL  CALAMITY, 

interest  reduced  in  times  of,  ii.  944,  n« 

NAVIGATION  SHARES— (see  Canal) 

NECESSARIES, 

how  far  mortgagee  of  ship  liable  for  necct* 
saries,  ii.  1075. 

NEGUOENCE, 

in  purchaser  or  mortgagee  without  firand, 
sufficient  to  set  aside  mortgage  or  pur- 
chase, i,  102,  n.  103,  n. 

ignorance  of  rights  arising  (torn  negligence^ 
unavailable,  i.  442. 

person  making  false  representation  throocli 
mistake,  where  he  might  have  known  m 
truth,  deprived  of  his  oriorHy,  L  443. 

gross  negligence  must  he  proved  to  post- 
pone incumbrancer    for    not  obtamiog 
deeds,  i.  474,  n. 
See  Murepreientaiion. 

NEGOTIABLE      COLLATERAL      SECU- 
RITY, 

its  use,  ii.  908,  n. 

whether  rule  as  to  account  applies  where 
there  b?  ii.908. 

NEW  RIVER  SHARES, 
mortgageable,  ii.  705.^ 
by  fine  or  recovery,  ii.  705,  n. 

NEWSPAPER, 

change  of  proprietors  ascertained  by  re- 
ference to  stamp  office,  1. 41,  n. 

mortgage  of  interest  in,  and  no  notice  to 
stamp  office,  a  fraud,  i.  41,  n. 


MEWS-WALK 

U  assets,  k41,  ti. 

a  chattel,  wititin  si  Jac.  1.  i.  41,  n. 

NEXT  FRIEND, 

of  infant  may  be  receiver,  i.  296,  n. 

NEXT  OF  KIN, 

takes  mortgage  devised  to  charity,  i.  142,  n. 
-whether  husband  is  to  wife  ?   ii.  749,  d. 
administrator,  a  tmstee  for,  ii.  755,  n. 
personal  estate  mnst   discharge  mortgage, 

though  it  be  given  to  neit  of  kin,  ii.  785' 
what  would  be  an  exoneration  in  favour  of 

legatee,  will  not  be  so  in  favour  of  next 

of  kin,  supposing  legacy  lapsed,  ii.  8tdy  ii« 

824,  n.  851,  n. 

NON-CLAIM, 

mortgagee  barrable  by  mortgagor's  fine  and 
feoffment,  provided  no  interest  be  paid 
for  five  yearff,  ii.  1036. 

this  doctrine  questioned,  i.  165.  ii.  1036. 

mortgagee  cannot  bar  mortgagor  by  non- 
claim,  i.  212. 

destroyed  by  fraud,  i.  334,  n. 

on  fine,  begins  from  time  of  tender  or  pay- 
ment of  money,  i.  335,  n. 

of  barring  outstanding  term  by  fine  and 
non-claim,  i.  487,  n. 

on  fine  by  purchaser,  with  notice  of  trusty 
will  not  bar  cestui  qui  inut ;  seeui  if  no 
notice,  i.  535. 

no  bar  of  trust  in  favour  of  conusee  with 
notice,  ii.  635,  n. 

on  fine  by  trustee,  will  not  bar  eeitui  que 
trutiy  u  536,  n^ 

having  begun  to  run,  second  marriage  no 
impediment,  ii.  673,  n. 
See  Fine, 

NON-POSSESSION, 

mortgagor's  non-possCssion  does  not  affect 
second  mortgagee,  without  notice,  i. 
528. 

NOTE  OF  HAND, 

as  collateral  security,  may  be  barred  by 
statute  of  limitations  and  mortgage  un- 
affected, i.  393,  p. . 

person  lending  money  on  notes  purchasing 
first  %iortgage,  preferred  to  second,  i. 
522. 

because  drawer  of  notes  agreed  to  secure 
money  on  mortgage,  i.  522. 

bequest  of  money  due  on  note,  specific, 
ii.  812,  n. 

utility  of  note  of  hand  accompanyuig  mort- 
gage, ii.  908,  n. 
See  Bank  note.  Tender, 

NOTICE 

of  transfer  of  mortgage  should  be  given  to 

mortgagor,  i.  153,  n. 
mortgagee  may  require  six  calendar  months 

notice  of  payment  of  his  money,  or  six 

months  interest  in  advance,  ii.  934,  n. 
to  husband,  of  his  intended  wife's  settlement 

before  marriage,  necessary,  ii.  706,  n. 
.if  notice  of  sale  requisite  after  foreclosure, 

ii.  10U6,  n. 
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NOTICE— (eoneimcM/.) 

is  an  equitable  doctrine,  i.  277.  ii.  1097. 

is  of  two  kinds,  ii.  561. 

actual  or  constructive,  ii.  561. 

no  difference  between,  ii.  561,  n.  585,  a. 

628,  n. 
actual  is  when  a  man  is  party  to  a  deed,  sr 

has  notice  thereof  scyrved  on  iiim,  iL  56L 

562,  n. 
no  notice  from  vague  report,  ii.  561. 
presumptive  notice  defined,  ii.  562. 
must  be  founded  on  something  substantia!, 

a.  561. 
presumed  in  steward  of  manor,  of  what  ii 

entered  on  court  rolls  in  his  time,  ii.  56S, 

563. 
except  mortgage  be  entered  in  wrong  book, 

ii.  563^  n. 
of  deed,  notice  of  its  contents,  ii.  563,  n. 
of  deed  leading  to  a  fact,  notice  of  that  fact, 

ii.  565,  n.  573,  n. 
purchaser  presumed  to  have  notice  of  all 

facts  contained  in   deeds  necessary  t» 

title,  ii.  563,  n. 
but  notice  of  a  person's  interest  not  pre- 
sumed,  from    knowledge   that    he  Ins 

deeds,  ii.  562,  n. 
of  notice  by  exception  in  deed,  ii.  563,  n. 
that  power  is  exceeded,  binding  if  wuaHed 

to,  ii.  563,  n. 
that  estate  b  in  lease,  notice  of  contents  of 

leases,  ii.  563,  n. 
of  deed,  notice  of  non-performance  of  cove- 
nant contained  in  it,  ii.  564,  n. 
of  deed,  not  notice  or  its  fraudulent  intent, 

ii.  564,  n. 
of  notice  from  trusts  of  attendant  terai, 

iii  564,  n. 
of  notice  through  letters  patent,  ii.  564. 
to  subsequent  purchasers,  ii.  565. 
whether  notice  of  articles  notice  of  their 

construction  in  equity,  ii.  566,  n. 
of  Settlement,  notice  of  clear  equity  there- 
on, ii.^67,  n. 
an  extreme  case  on  this  rule,  ii.^567,  o. 
of  will,  notice  of  its  contents  and  coaitnic- 

tion  of  law  thereon,  arg<*,  ii.  566. 
purchaser  not  affected  with  notional  notice, 

eemb,  ii.  567. 
title  derived  through  will,  implied  notice 

of  legacies  given  by  it,  ii.  564. 
of  old  will,  not  notice  of  dormant  trust  coa- 

taioed  therein,  ii.  565. 
purchaser  not  anectedwlth  notice,  of  vill, 

when  he  buys  of  executor,  ii.  568,  a. 
of  notice  from  executor's  assignment  of 

term,  to  satisfy  his  own  debt,  ii.  569. 
that  debts  are  unpaid,  will  affect  parcbaser, 

ii.  569,  n. 
of  tenant's  possession,  is  notice  of  his  ia> 

terest,  ii.  576,  n. 
of  tenancy,   not   notice   of  lessor's  titlf, 

ii*  577,  n. 
inferred  from  legal  estate  and  deeds  oat- 
standing,  ii.  578,  n. 
mortgagee  with,  in  same  aituatioo  as  mort- 

gagor,  ii.  578,  n. 
purchaser  without  notice  not  affected  by 

vendor's  non-possession,  i.  528.  it  578;  d> 
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NOTICE— (co«ei»ii«d.)     • 

none  tVom  eoYenant  that  minor  Bhall  exe- 
cute when  of  age,  ii.  578,  9,  n. 

pxeaamed,  from  words  in  a  deed,  implying 
existence  of  prior  mortgage  or  incom- 
brance,  ii.  573. 

implied,  from  inadequacy  of  consideration, 
ii.  573.  578. 

concurrence  of  parties  in  deed,  notice  of 
instruments  under  which  they  claim, 
ii.  574,  n. 

of  a  judgment,  is  notice  of  the  existing  in-, 
oombrance  whatever  it  be,  ii.  575,  n. 

to  tenant  for  life,  not  notice  to  those  in  re- 
mainder, ii.  575,  576. 

of  recitals  in  surrender,  inferred  from  its 
recital  in  new  lease,  ii.  575,  n. 

of  old  will,  inferred  from  lease  which  re- 
<uted  surrender  wherein  will  was  recited, 
ii.  575. 

a  recital  by  which  title  is  deduced  from 
vendor,  not  notice  that  purchase- money 
is  unpaid,  ii.  580. 

but  a  deed  recited  by  date  and  parties  is 
notice  of  trust  contained  tlierein,  ii.  632, 
633. 

of  trust,  destroys  creditor's  preference, 
ii.  571. 

not  presumed,  where  deed  for  securing  a 
prior  incumbrance  was  only  proved  to  be 
in  hands  of  a  family,  and  the  settlement 
made  upon  them  was  by  an  apparent 
owner,  li.  576. 

whatever  puts  a  party  on  enquiry^  is  good 
notice  in  equity,  ii.  576,  577. 

in  a  collateral  transaction,  no  effect, 
11.  579,  n. 

not  inferred  from  a  fact,  after  which  it  is 
not  necessary  to  enquire,  ii.  579,  n. 

whether  a  party  has  notice  a  qnestion  for 
a  jury,  ii.  579,  n. 

possessor  of  paper  giving  notice  must  say 
when  he  came  by  it,  ii.  580.' 

no  notice  of  deed  overiooked,  ii.  581. 
n.(rf.X 

no  notice  of  old  deeds  in  a  box,  ii.  572,  n. 

may  be  repelled  by  shewing  that  party  was 
misinformed  as  to  elfect  of  deed,  ii.  580. 

docket,  neither  expressed  nor  implied  no- 
tice, i.  276,  n.  307,  n.  ii.  596,  597. 

Stat,  of  William  and  Mary  did  not  make 
docket  notice,  i.  «76,  n.  ii.  1097. 

actual  noticeofundocketed  judgment  bind- 
ing in  equity,  i.  276,  n. 

notice  of  uodocketed  judgment,  no  effect 
.  at  law,  i.  514.  ii.  1097. 

express  notice  of  judgment  how  to  be  un- 
derstood, ii.  597. 

express  notice  of  judgment  seems  not  to 
affect  purchaser  of  lands  held  in  trust 
for  vendor,  if  they  sold  before  execution 
awarded,  ii.  607.  609. 

this  doctrine  doubted,  ii.  608,  n. 

judgment  creditor  should  eive  prior  mort- 
gagee notice  to  prevent  uirther  advances, 
ii.  622. 

so  should  second  mortgagee,  ii..  623* 

ud  9M€Frtf,  effect  of  this,  i.  541,  n. 


NOTICE— (coattJtaerf.) 

if  mortgagee  join  mortgagor  in  a  sale  after 
notice  of  a  subsequent  mortgage,  money 
*  received  by  either  liable  to  mortgagee's 
demand,  ii.  653. 

second  mortgagee  shonld  give  first  mort« 
gagee  notice  of  his  incumbrance  to 
charge  him  with  surplus  rents,  and  pre- 
vent a  foreclosure,  ii.  951,  n.  989. 

explained  as  to  bill  of  lading,  i.  30,  n. 

and  registration,  compared,  i.  47. 

no  notice  from  registration,  ii.  618,  619. 
622,  n.  623,  n.  628,  n.  629,  n. 

of  nnregistered  mortgage,  binding,  ii.  624. 

but  notice  in  this  case  must  be  actual,  not 
constructive,  «em6.  ii.  624,  n. 

difference  between  actual  notice  and  ope- 
ration of  registry  act,  ii.  630,  n. 

of  undocketed  judgment  or  unregistered 
deed,  not  binding  at  law  the  same  as  in 
eqnity,  ii.  1097. 

enouiry  to  affect  mortgagee  witli  notice,  re- 
rused,  ii.  631,  n.  649. 

suspicion  of  notice  not  binding,  ii.  626, 
^Scn. 

Eroveable  by  parol,  li.  626,  n. 
sfore   foreclosure,   binding,   i.  297,  298, 

306,  n. 
prior    legal   estate   affords   no   protection 

where  there  is  notice,  i.  436. 
what  notice  a  clerk  has  by  engrossing  deed, 

i.  439,  n. 
notice  at  time  of  procuring  assignment  of 

legal  estate  no  effect,  L  274,  n.  450*  528, 

&  n.  534,  n. 
mortgagee  lending  money  without  notice, 

and  acquiring  legal  estate  with  notice, 

preferred,  i.  452. 
tacking  not  affected  by  notice,  when,  i. 

352,  n.  529,  n.    See  TaeJctiw. 
general  rules  as  to  notice  with  respect  to 

tacking  and  priority,  i.  559,  n. 
at  time  money  advanced,  takes  away  bene- ' 

fit  of  legal  estate  or  best  right  to  call 

for  it,  i.  450,  n.  456,  n. 
person  coming  in  with   notice,  comes   in 

fraudulently,  i.  453,  n. 
person  lending  money  after  notice,  throws 

away  his  money  voluntarily,  and  of  his 

own  free  will,  i.  528,  534,  n. 
purchase  with  notice  set  aside,  li.  .585,  n. 
express  notice  avoided  by  taking  in  prior 

satisfied,  and  unassigned  term,  ssjnfr,   in 

613,615. 
this  doctrine  questioned,  it.  615,  n.  616,  n. 
nothing  can  destroy  effect  of  actual  or 

implied  notice,  ii.  608,  n.  617,  n. 
makes  legal  mortgagee  take  snbseqoently 

to  former  equitable  mortgagee,  ii.  1059. 
mortgagee  taking   title,  with   notice  of  a 

defect,  bound  to   deliver   up  deeds   to 

person  making  good  his  claim,  i.  204,  n. 
second   mortgagee   having   notice  of  first 

|nortgage,  not  allowed  to  use  term  to  his 
'i>rejndice,  i.  470. 
second  mortgagee  without  notice,  not  affect- 
ed by  mortgagor's  non-possesbiou,  i.  52U. 

ii.  978.    ' 
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KOTICE— (MiifniiiMl.) 

mortgagee  porchadiig  eqvity  of  rtdcmptioii, 
cannot  set  op  hb  own  mortgage  against 
Sncnmbrances  of  whidi  lie  lias  noticOi 
i.  551,  n.' 
renders  eonity  one^iaaly  i.  530,  n. 
person  taking  with  notice  of  a  tnist,  be- 
comes liiniMlf  a  trastee,  U  595, 556,  n. 
SeelVNSf* 
to  prior  mortgagee,  of  sabseqnent  iacam- 
braace,  wiil  not  prevent  liis  assigning  to 
tliird  mortgagee,  mmb*  i.  5^,  n. 
of  an  act  of  bankruptcy,  will  not  be  pre- 

samed  against  a  pnrclMser,  ii.  590. 
neither  act  nor  commission  of  bankrupt  in 

itself  notice,  i.  55t,  n. 
of  notice  by  U$  ftmiaiM  and  decree,  i.  547 

to  551. 
lis  fendm^  prBsmnptire  notice,  i.  54S,  n* 
no  notice  by  collnsiVe  suit,  i*  64S,  n. 
nor  where  soit  respects  money  secured  on 

estate  and  not  estate  itself,  1 544.  . 
notice  by  bill  to  perpetuate  testimony,  i. 

545. 
being  present  at   bearing,   good   notice, 

ii.  617,  n. 
no  notice  bv  decree,  i.  550.  ii.  616, 617. 
binding,  if  given  before  execntioBof  deed  < 

or  payment  of  money,  i.  5d7,  n. 
must   be   denied  in   plea,  altimngh   not 

charged  by  bill,  L  55S,  553. 
denial  of  notice  at  time  of  purchase  only, 

not  enough,  when,  i.  5S6. 
may  be  denied  by  plea  or  answeri  i.  553. 

ii.  654,  n. 
must  be  poritively  not  evasively  denied, 

i.  559. 
in  general  notice  Is  not  required  to  be  de- 
nied but  at  time  of  purchase  only,  i.  553. 
-  before  execution  of  conveyance    binding, 

though  money  paid,  i.  553,  n. 
on  plea  of  purchase  for  value,  vrithout  no- 
,    tice,  particular  sum  need  not  be  alleged,: 

L556. 
charged  by  specific  fiicts,  they  must  be. 

speclficaby  aenled,  1. 553,  554. 
denied,  one  witneu  not  enough  to  prove  It, 

i.  554. 
exceptions  to  this  rule,  i.  554. 
denied,  must  be  of  plaintiff's  title,  not  of 

knowledge  of  person  to  claim  under  it, 

ii.  579,  580. 
mortgagee  may  protect  himself  from  dls* 

covery  of  title  deeds  if  be  denies  notice, 

ii.  629, 630.    ^e^Moftg^^e  deed. 
denied  by  answer,  defendant  not  compel- 
lable to  answer  farther,  ii.  647. 
benefit  of  plea  of  purchase  for  value  with- 
out notice,  not  confined  to  purciiasers  in 

possession^  ii.  637.  65t.  654. 
to  agent,  binding,  i.  554. 
if  it  be   in  same  transaction,    i.  555,  n. 

ii.  586,  7. 
no  difference  between  personal  n<^iceand 

notice  through  agent,  i.  551,.  n. 
to  one  partner,  binds  principal  for  whom 

other  ii  agent.  It  583. 
to  a  man's  scrivener,  agent^  or  attorney,  ia 

notice  to  himself,  ii.  581. 


SOnCE^e^Hilmed.) 

to  conntey  attorney's  agent  fai 

tice  to  principal,  IL  MS. 
to  attorney,  not  employed  thioughoiit,  bsad. 

lng,iL587. 
eemtrif  if  he  never  enter  on  busiiiess,  ii«  SBt. 
agent  or  attorney  concealing  aoticey  re- 
sponsible, ii.  589. 
A.  purchases  with  notice  for  B.wi1ho«t  his 

authority,  B.  assenting,  bomd,  iL  565. 
not    eludeid    by  conveyance    to    trnatee, 

U.  585,  n. 
notice  to  first  mortgagee  is  notice  to  se- 

ccmd,  if  second  have  notice  of  fint,  ii. 

590. 
confession  of  notice  in  mortgagee's 

binds  mortaagee's  assignee,  u.  590. 
of  the  revival  of  notice,  ii.  635. 
how  one   person  wff^eud  witfi 

another,  ii.  635,  n. 
one  with  notice  has  benefit  of  wait  of 

notice  to  intermediate  parties,  IL  6S6,  n. 
notice    inunaterial    to    persona    dniswag 

through  those  who  have  no  noCiM,  & 

636. 
but  lessee  cannot  over-reach  lessor  by  a»- 

signing  to  one  without  notice,  iL  fiK,  n. 
of  voluntary  settlement,    vHien    bindii^ 

ii.967. 
See  Jmeweff  BiU  el  diaceeary,  Hasls, 
Pisa,  VwNHmery  iZi^rtstmlMn,  SMie^ 
metd,  TocM^g,  TiOee,  Fstaifcry  srf- 
#leai«N^,  H^itaess. 

NOTICE  TO  QUIT 

mortgagor's  tenant  from  ^eartD  year,  en- 

titfod  to  six  months'  notice  to  quit  fium 

mortgagee,  i.  160,  n. 
impKes  a  demand  of  possession,  L  dOt,  n. 


o. 

OBLIGATION 

to  see  money  applied«-(see  Jyftic^Mu.) 

OBLIGOR, 

if  he  be  ma4e  executor  of  obligee,  it  is  sn 
extinction  of  the  debt,  ii.  1044. 

OFFICE, 

what  offices  mortgageable,  i.  59«  a. 

OLD  MORTGAGES 

pass   by  will  as  testator's  own  ptopciyt 
i«  416. 
See  Deed$t  NHUe. 

OPENING  FORECLOSURE, 

See  PeredeMKrem 

OPINION, 

difference  of,  in  cases  of  exonerttisB  m- 

avoidable,  ii.  850,  n. 
trustees  allowed  fees  for  counsers  opisisa, 
ii.  992,  n. 

ORDERS,' IN  CHANCERY, 

general  orders  respecting    receivsi^  ac- 
counts, i.  903,  n.  • 
general  order  in  bankruptcy,  ii.  1081* 


I  N  D  B  X« 
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ORIGIN, 

of  mortgtgeSy  I*  1»  t,  n. 

of  JQdgmenti  and  elcgrti*  L  t78. 

of  attendant  tennSy  i.  477. 

OUTLAW, 

may  be  morteagee  of  land,  L  lOf . 
bat  king  entitted,  i.  107. 

OUTSTANDING  TERM, 

not  to  defeat  ldng*s  procew  by  extent, 

i.  480.  n. 
of  barring  ontttanding  term  by  fine   and 

non-claim,  i.  487,  n. 
fine  will  bar  old  dormant  term,  of  whieb 
partiea  are  unaoqnainted.  L  488,  n. 
Sen  AiUtdnU  l«nn,  ^hetmffU^  Term. 

OWNER, 

cannot   be  distrained  upon  by  reealter 
whbmit  an  order,  1. 50S,  n. 

OWNERSHIP, 

under  statute  Si  Jac*  1.  explained,  L  4S,  n. 
witiioat  possemion,  enough  to  bring  caie 

witbin  statute  fil  Jac.  1.  i.  44,  n. 
legal  and  equitable,  dlstinguisbed,  i.  457. 


P, 


PAPERS, 

pometsion  of  papers  by  attonMy  ii  posses- 
sion of  client,  i.  579,  n« 
9ee  Aitoney  oad  Clinil,  Deeii. 

PAPIST, 

cannot  be  a  mortgagee,  I.  i06,  n. 

nmy  take  real  property  on  taking  oaths  of 

allegiance,  iil»|nration,   and  supremacy, 

i.  107,  n. 
may  redieem,  when,  L  t64,  n* 
making  a  mortgage,  next  protestant  heir 

may  redeem  i^  i.  t64. 
assisted  in  equity  if  a  6ir  creditor|  IL  109t. 

See  Cof  ibCtc. 

PARAPHERNALIA, 

not  subject  to  pay  mortgage  debts,  ii.  78t« 
heir's  right  to  exoneiation  does  not  interfere 
wi^  widow's  right  to  paraphernalia,  «ii« 
78f.  . 

PARISH  SETTLEMENT, 

mortgagee  may  gauif  if  in  possemlon,  L 
166.  SIS. 

so  may  mortgagor  if  in  poasession,  1. 166. 

mortgagor  in  possession /nrs  mxctU  of  equity 
of  redemption  forty  days,  enough  to  give 
him  settlement,  i.  167,  n. 

expression  of  rule  as  to  parish  settlements, 
L  167,  n.  ii.  1094. 

mmrtgagee  takes  possession,  and  after  per- 
mits mortgagor  to  ei^oy,  latter  gains  no 
settlement,  T.  167, 168. 

PARLIAMENT, 

mortgagor  in  possession  may  Tote  for  a 

member  of  parliament,  i.  170. 
morigi^lee  in  possessfam  seven  years  before 

election,  is  eligible  to  sit  hi  parliament, 

i.  S13. 
act  of  parliament,  when  noticOi  IL  6lS|  a. 

See  Mimber  tf  ptultament* 


PAROL  AGRSm&NT. 

for  redemption,  no  eflect  on  absolute  bill  of 

sale  of  ship,  i.  S6,  n.  U.  1008. 
that  simple  contract  debt  slioold  be  tacked 

So  mortgage,  no  avail,  i.  5t4,  n. 
rate  of  interest  may  be  varied  by  snbse* 

quent  parol  agreement,  ii.  941. 
an  Issue  will  be  directed  to  try  existence 

of  such  agreement,  ii.  94S. 
since  Stat  of  frauds  land  not  passable  by 

{larol  agreement,  except  for  three  yean, 
i.  1'0S6. 
to  make  mortgage  not  binding,  ii.  1050. 
See  VepotUf  EipdtaMe  mtfrigage. 

PAROL  EVIDENCE, 

admitted  to  prove  for  what  purpose  posses* 
sion  retained,  i.  3$, 

admitted  to  repel  presumption  of  flrand,  i. 
38,  n. 

admitted  to  prove  possession  by  mortgagor 
consistent  with  deed,  i.  39. 

adnntted  to  prove  reputed  ownership,  L 
40,  n. 

adadtted  to  peove  mortgapoi^s  ioteattsn  to 
settle  equi^  of  redemption,  i.  1S9^ 

admitted  to  prove  discharge  of  mottgage, 
i.  148, 144. 

hot  admitted  between  co-mortgagoit,  to 
discharge  assets  of  one  deceased,  U 146* 

nor  to  shew  that  hy  naming  exieentor  tes- 
tator meant  to  ctaaot^  his  debt^  i.  146. 

admitted  to  ascertain  dnUons  person,  or 
rebut  presumption,  i.  147,  n« 

admitted  to  remove  donbt,  not  to  oetttradlct 
wiU,  1 147,  tt. 

rules  in  equity  as  to  parol  evidence,  i.  147,  n. 

admitted  to  expUin  ambiguity  dsfcsrs  tho 
will,  i.  149. 

of  intentioD,  inadmissible^  L  149,  a* 

but  admitted  to  prove  absolute  conveyanco 
conditional,  i.  ISO,  n. 

or  to  supply  proviso  for  redemption,  i.  151* 

or  to  prove  intentton  of  executing  defeas* 
ance,  h  151. 

or  to  prove  right  of  redamptioD  fai  aiorti 
gagor,  U  383,  a. 

equitable  mortgage  pioveaUe  by  parol,  L 
151,  n. 

secret  trusts  provei^ile  by  parol,  i*  ^U 

in  equihr,  bnt  not  at  law,  1. 158* 

admUsible  to  shew,  that  mortgagee  consi* 
dered  himself  to  retain  that  character 
within  the  last  twenty  yean,  L  88i»  n« 

modem  rule  as  to  admission  of  parol  evl» 
dence,  to  prove  exbtenee  of  reaemption^ 
i.  384,  n. 

conversation  proving  existence  of  mortgage 
between  mortgagor's  attorney  and  mort- 
gagee, looked  at  with  caution,  i.  384,  n. 

parisl .  permission  to  redeem  after  foreclo- 
sure not  mowgh  to  open  redemption,  iL 

1008. 

adadttsd  to  diew  that  testator  did  not  mean 

to  adeem  legacy  by  receipt  of  mortgage 

money,  L  43s,  n. 
presumption  *asay  be  rebutted  by  parol,  L 

458,  n. 
admitted  to  shew  whether  nraney  borrowed 

was  for  use  of  hnsband  or  wife,  ii.  7S9« 
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PAROL  EVIDENCE-KMNMieif.)' 
.    but  parol  evidence  of  wife's  declarations, 
inadmissible,  ii.  7S9. 
declaration  by  wife  to  husband's  executor, 
that  she  waives   right   to  exoneration, 
binding,  ii.  730. 
wife's  declaration  that  mortgage  was  in- 
tended as  gift  to  husband,  not  allowed, 
ii.  874,  n. 

not  allowed  to  be  read  to  explain  amoant 
of  dehts,  ii.  805. 

intention    to  exempt  personal    fund,    not 
prov'eable,  dehors  the  will,  ii.  ^tT. 

court  proceeds  on  inference,  not  presump- 
tion ;  consequently    collateral    evidence  I 
inadmissible  to  explain  out  of  which  fund 
testator  meant  debts  to  be  paid,  ii.  887. 

admissible  in  all  qaestions  respecting  mar- 
shalling assets,  ii.  885. 

admissible  to  shew  amount  of  debts,  and 
testator's  declaratton  as  to  personal  estate, 
ii.  885. 
.  Lord  Nwrthiugton's  doctrine  to  the  contrary 
deemed  untenable,  ii.  887. 

admissibility  of  parol  evidence  supported 
by  Lady  Oaynsborough's  case,  ii.  888. 

proof  of  parol  declaration  that  testatrix  in- 
tended surplus  for  devisee,  admissible  if 
wantine,  ii.  889. 

of  intention  to  exempt  personalty  from 
debts,  re|eeted,  ii.  889,  n. 

Qsorious  taking  proveable  by  parol,  ii.  94S. 

borrower  may  prove  usury,  ii.  943,  n. 

whether  parol  |;ift  of  deed  will  pass  mort- 
gage debt,  ii.  10S4. 

admitted  to  shew  for  what  purpose  deposit 
was  made,  ii.  1051!,  n. 
.  legal  mortgage  not  extendible  by  parol  to 
embrace  future  advances,  ii.  1057* 

PARSON— (see  Rector.) 

PART  OP  DEBT, 

payment  of  interest  on  part  of  debt  keeps 
alive  residue,  though  no  interest  paid  on 
that  for  fifty  years,  i.  S95. 

PART  OF  ESTATE, 

owner  of,  cannot  redeem  his  part  sepa- 
irately,  ii.  1153. 
no  decree  of  foreclosure  against  part  of 
.  estate   sold,   if  remainder  will    satisfy 

mortgage^  ii.  1014. 
legal  estate  in  a  portion  of  premues  mort- 
gaged, affords  protection  to  incumbrances 
.    on  that  part  only,  i.  478,  n. 

PARTICULAR  TENANT, 

paying  off  incumbrance,  and  taking  assign- 
ment, allowed,  whole  money  advanced, 
i.  315. 

PARTNERS,  i.  f  1 ,  23,  n. 

property  of  dormant  partner  not  in  pos- 
session of  visible  partner,  within  statute 
SI  Jac.  1.,  i.  47,  n. 

possession  of  partners  must  continne  up  to 
bankruptcy  to  come  within  this  statnte, 
i.47,  n. 

■hips  registered  in  name  of  one  partner,  but 
in  disposition  of  both,  forms  part  of  Joint 
esUte,  ii.  1085.  ^ 


PARTNERS—(wn<tiiif«L) 

of  mortgage  by  one  partner  to  the  ether, 

i.  145. 
case  of  strongest  misconduct  in  managmg 
^       partner  must  be  made  out  to  maintaia 

motion  for  receiver  against  him,  i.  301,  a. 
notice  to  one  partner  binds  princi^  for 

whom  the  other  is  agent,  ii.  58t. 

PARTY,  _. 

who  a  necessary  party  en  bHl  to  ^eaeeB^ 

1.271.408.405. 

after  devise,  heir  not  a  necessary  party  to 
suits,  i.  424.  .  , 

new  parties  maybe  added  by  bill  of  re- 
vivor, and  supplementary  bill,  i-  548,  n. 

alienee  of  legal  estate  pendtmU  Bit  mnst  be 
made  party  to  convey,  i.  549,  n. 

mortgagor  during  suit  assi^r  eqniCy  of 
redemption,  whether  assignee  bonnd  by 
decree  ?  i.  549,  n. 

mortgagee  must  be  party  to  bill  for  It* 
demption,  though  he  has  assigned,  ii.  95S, 

sed  quere  now,  ii.  953»  n. 

specific  legatee  should  be  party  to  accomit, 
ii.  959,  n. 

persons  interested  in  redemption  of  secoi^ 
estate  necessary  parties  to  suit  iaeti- 
tuted  by  purchaser  of  redemption  of  first 
estate  to  redeem  both  mortgages,  i.  540,8. 
402.  ii.  1150. 1.153. 

personal  representatives  of  former  owner 
of  equity  of  redemption,  who  received 
rent,  must  be  party  to  bill  to  redeem, 
ii.  1 153. 

those  who  have  contingent  interest*  not 
necessary  parties,  ii.  1153. 
See  BiU  to  rfd^em,  Forsclesare,  Perfy , 
Reden^itm* 

PAUPER— (Me  PtirUk  Setttement.) 

PAWN, 

distinguished  from  mortga^^e,  i.  2,  3. 
effect  of  statute  of  limitations  on  pawns  e 
personfUty,  L  400. 

PAY, 

in  arrear,  assignable,  i.  59,  n. 

PAYING  OFF  INCUMBRANCES, 

effect  of,  i.  315,  316,  n. 

PAYMENT, 

no  tune  fijied  for  payment  of  portioB,  H 

can  be  raised  by  rents  only,  i.  92. 
time  for  payment  of  portion  having  arrived, 
share  of  term  may  be  sold,  i.  89,  n. 
See  PortioM* 
devise  for  payment  of  debts  takes  case  oat 
of  statnte  of  fraudulent  devises,  i.  69. 
See  Devise.  ^  ^ 

general  payment  may  be  applied  to  Wmd 

or  mortgage,  i.  558,  n.  ii.  944. 
voluntary  and  compulsory  payments  distin- 
guished, ii.  590,  n. 

PECUNIARY 

legatee  may  follow  assets  in  hands  of  tUfd 
person,  i.  102,  n.'  ' 

See  Legatee* 

PEER, 

cannot  be  receiver,  i.  t96,  n. 
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PENALTY,      - 

of  carrying  interest  beyotad  penalty  of 
bond,  i.  15.  355,  n.  857,  n. 

interest  carried  beyond  penalty  after  judg- 
ment recovered,  i.  357,  n. 

ivhat  circumstances  vill  carry  interest  be- 
yond penalty,  i.  358,  n. 

excess  beyond,  may  be  tacked  to  mortgage 
in  nature  of  further  advance,  i.  359,  n. 

bond  restrained  within  penalty  vhere  suit 
is  by  obligee,  but  extended  beyond  it  if 
application  be  by  mortgagor,  ii.  1020. 

sed  quere  this  distinction,  U.  1020,  n.  {oo). 

of  statute,  cannot  be  relieved  against,  i. 
523* 

PENDENTE  LITE, 

renders  sale  void,  i.  224. 

or  ratiier  voidable  only,  i.  542,  n. 

assignment  of  bond  during  suit  will  not 

rebut   presumption  of  its  surrender,  i. 

497,  n.  505,  n. 
purchase  of  prior  Incumbrance  pendente  Ute 

good,  i.  538,  n.  540. 
purchase  for  value   pendente  Ute   without 

actnal  notice,  set  aside,  i.  544. 
See  Lm  Pendens. 

PER  AND  POST^ 

claims  in,  distinguished,  i.  7. 251,  n. 

PERRY  v.  BARKER, 

decree  in,  reviewed,  ii.  1004. 

PERSONAL  CHATTELS, 
mortgageable,  i.  18. 
possession  of,  after  sale,  a  fraud,  i.  20. 
fixed  to  freehold  considered  at  law  as  part 
*    of  it,  whilst  in  that  state,  L  37,  n.  39. 

PERSONAL  ESTATE, 

devise  to  pay  debts  out  of  personal  estate, 
that  insufficient  real  estate  to  be  sold, 
personalty  to  be  first  applied,  i.  232. 

rents  become  personal  estate  when  paid  into 
court  by  receiver,  i.  301,  n.  - 

effect  of  statute  of  Limitations,  and  its 
equitable  analogy  on  pawns  of  personalty, 
i.  400,  n. 

mortgage,  whether  in  fee  or  for  years,  is 
personal  estate,  unless  mortgagee  direct 
otherwise,  ii.  662. 664. 

cannot  be  exempted  from  wife's  right  to  ex- 
oneration, ii.  727^n. 

primary  fund  for  payment  of  debts,  i.  326. 
iL  779. 

as  also  for  mortgage  between  heir  and  ex- 
ecutor, ii.  779,  780. 

must  be  applied  by  executor  to  redeem 
mortgage  for  benefit  of  heir,  ii.  780. 

and  it  must  be  so  applied  whether  heir  be 
hares /actus,  or  hares  natus,  ii.  780. 

or  though  it  lesseri  customary  share  in  Lon- 
don or  York,  ii.  782. ' 

or  though  security  be  in  nature  of  a  Welsh 
mortgage,  ii.  782. 

deviate  for  debts  once  considered  evidence 
of  intention  to  exempt,  but  now  other- 
wise, ii.  784. 

must  pay  mortgage  on  real  estate,  though 
it  leav^  younger  children  destitute,  ii.  784. 

to  if  bequest  be  by  way  of  residue,  ii.  785. 


PERSONAL  ESTAT£^«<mttfiic^.) 

provided  executor  takes  qua  such,  and  not 
as  legatee,  ii.  785. 

must  discharge  mortgage,  though  given  to 
next  of  kin,  ii.  785,  n.  .    / 

or  though  expressly  given  to  executor,  unless 
there  be  something  to  shew  that  he  is 
meant  to  take  as  legatee,  ii.  785. 

so  if  given  to  him  by  way  of  residue, 
ii.  785.  ' 

first  applicable  to  debts,  notwithstanding 
trust  tor  their  pajrmeut,  ii.  784. 

but  ancestor  as  against  heir,  though  not  as 
against  creditors,  may  exempt  his  per- 
sonal estate,  and  throw  his  debts  on  his 
real  estate,  ii.  783. 

method  of  substituting  real  estate  in  place 
<  of  personal  for  this  purpose,  ii.  783. 

by  creating  a  term  to  pay  debts,  ii.  787. 

by  charge  in  equity,  ii.  787. 

by  directing  a  sale,  iL  787. 

but  none  of  these  modes  will  exempt  per- 
sonal estate,  unless  there  be  express  ne- 
gative words,  or  a  manifest  intent  to 
exempt  it,  ii.  787. 

intention  to  exempt  personal  estate  from 
heur's  right  to  exoneration  must  be  very 
apparent^  ii.  787. 

first  applicable,  there  being  no  words  to 
exempt  it,  ii.  789. 

must  pay  debts  and  legacies,  thouch  term 
of  real  estate  created  expressly  &r  their 
payment,  ii.  790. 

charge  of  debts  in  equity  on  particular 
lands,  no  exoneration,  ii.  788.' 

devised  to  A^.  he  pacing  debts  and  legacies, 
no  exoneration,  ii.  ^89. 

what  if  land  be  charged  with  deficiency 
only,  ii.  789. 

devise  of  one  estate  for  debts,  of  another 
subject  to  mortgage,  personal  estate  liable 
to  debts,  ii.  790. 

gift  of  personal  estate  to  A.  who  is  exe« 
cutor,  and  of  real  estate  to  B.  charsed 
with  debts,  personal  estate  first  liable, 
ii.79l. 

effect  of  legatee  being  constituted  executor 
in  same  sentence  in  which  legacy  is  given 
to  him,  ii.  786, 767. 

distinction  between  making  a  man  only  ex- 
ecutor, and  making  him  both  executor 
and  legatee,  Ii.  793,  794. 

both  real  and  personal  funds  given  to  same 
person,  evidence  against  exemption, 
ii.  795. 

bequest  of  personalty  and  appointment  of 
executor  m  same  clause,  evidence  that  he 
was  to  take  as  executor,  ii.  792. 

if  rule  altered  where  legatee  is  made  exe« 
cutor  ?  ii.  793. 

specific  legacy,  and  residue  of  personalty 
bequeathed  in  one  sentence  to  same  le« 
gatee,  a  case  of  exemption,  ii.  819. 

estate  to  be  sold  for  payment  of  debts,  per- 
sonal fond  first  liable,  ii.  795. 

devise  of  read  estate  to  trustees  charged 
with  debts  till  B.  is  twenty-five,  then  to  B. 
in  tail,  with  small  annuity  to  him  in  mean 
time,  bequest  of  personalty  to  B.  latter 
fund  not  exempt,  ii.  796. 
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devise  to  trustees  to  pay  debts,  residue  to 
daughter,  to  whom  personal  estate  is 
given,  that  fund  first  liable,  ii.  797. 

devise  in  trust  to  sell  aud  pay  debts,  re- 
mainder to  A.  for  life,  bequest  of  person- 
alty to  him,  natural  fund  not  esonerated, 
ii.  799,  n. 

express  vOrds,  or  manifest  Intent  necessary 
to  exempt  personal  fund,  ii.  799.  U29« 

discharge  of  personal  fond  only  thing  to  be 
attended  to,  ii.  799. 

personal  fund  may  be  exempt  from  debts  by 
express  words,  or  obvious  implication, 
U.806. 

by  express  woi^s,  ii.  801. 

by  words  implying  a  negative,  ii..80S. 

charge  of  realty  with  debts,  so  that  per- 
sonalty ma^  go  dear  to  legatee,  an  ex- 
emption of  latter  fond,  it.  80%. 

general  rule  of  exoneration  by  implication^ 
11.  803. 

debts  amounting  to  more  than  whole  per- 
sonal estate,  an  exemption  of  that  fund 
if  another  be  provided  for  their  payment, 
ii.  80^. 

eonira  now,  ii.  80d,'n. 

Bitmfield  v.  Wf(ndlum^  and  French  v.  Cku 
eherteTf  distinguished  as  to  bequest  of 
whole  personal  estate  and  bequest  of  re- 
9id9Uy  ii.  804. 

legacies  charged  on  real  estate,  whole  per- 
sonal fund  given  to  A.  latter  exempt  from 
legacies,  but  not  from  debts,  ii.  805. 

bequest  of  whole  personal  estate  exempts  It 
from  debts,  if^  real  estate  be  charged 
therewith ;  contra  of  bequest  of  residue, 
ii.  806. 

f»r  it  does  not  follow  that  because  a  residue 
is  given,  a  residue  must  pass,  ii.  806. 

personalty  the  proper  fund  for  debts,  and 
only  fund  for  legacies,  ii.  806,  n. 

devise  to  pay  debts,  bequest  of  a  trinket  to 
A.,  and  residue  to  B.  personal  estate  first 
liable,  ii.  807. 

court  not  to  enquire  into  amount  of  personal 
estate,  whether  sufficient  or  not  to  pay 
testator's  debts,  ii.  808,  n. 

words  **  do  and  shall  pay  debts  out  of  real 
estate,"  held  sufficient  to  exempt  residue 
of  personalty  given  to  wife,  Ii.  809. 

distinction  between  a  disposition  of  the 
personal  estate  seems  to  prevail,  though 
a  wife,  who  is  fiivonred  in  equity,  be  inte- 
rested, ii.  809. 

but  a  wife  or  child  being  interested,  induces 
a  strong  bias  in  favour  of  the  construction 
most  advantageous  to  persons  so  near  in 
relationship,  iL  809,  810. 

personalty  given  as  a  provision  for  wife,  re- 
buts equity  in  heir's  favour,  11. 794. 

to  exempt  personal  estate  fhmi  debts^  it 
must  be  specifically  given,  it.  807,  n. 

or  any  part  of  it,  given  as  a  spedfic  legacy, 
not  liable  to  exonerate  real  estate  in  mort- 
gage as  between  heir  and  le^^tee,  iU  810. 

money  may  be  specifically  devised,  11. 811* 

method  of  doing  it,  11.  811.    " 

bequest  of  personal  estate  to  alter  adminis- 
tration of  assets,  viewed  with  jealousy, 
ii.  813. 


PERSONAL  ESTATE— («<Miltaitfd.) 

personal  fond  viewed  as  an  entire  Hung, 
and  given  in  parts,  residue  specific  as 
well  as  parts,  ii.  816. 

devise  of  jpart  of  estate  in  settlement,  of  re- 
sidue for  debts,  with  declaratioa  that 
latter  being  dcfident  former  shall  be  u^ 
plied,  an  exemption  of  personalty,  d. 
817. 

devise  in  trust  to  sdl  and  pay  debts,  bequest 
of  residue  of  personalty  to  wife,  and  6001. 
to  her  also,  out  of  produce  of  sale,  per- 
sonal fund  exempt,  ii.  817* 

bequest  bv  codicil  of  personal  estate  not 
before  disposed  of  to  executrix,  held  a 
specific  legacy,  and  inapplicable  to  ddilf, 
real  estate  being  charged  therewith,  IL 

818. 

estate  charged  with  debts,  and  power  for 
wife  to  sell  and  pay  same — devise  to  N., 
he  taking  name,  &c.— bequest  of  per- 
sonally to  wife  executrix,  latter  fond  ex- 
empt, ii.  819. 

precedents  In  these  cases  to  be  abandoned, 
per  Lord  Tlmrlow,  li.  819,  n. 

particular  mortgage,  legacy,  or  debt  charg- 
ed on  real  estate,  an  exemption  of  per- 
sonal fond,  ii.  821,  n. 

power  to  lease  lands  to  pay  debts,  a  case 
of  exemption,  ii.  819,  n.  (p). 

devise  to  A.,  he  paying  particular  legacy, 
exempts  personal  fund,  though  A.  be  hear 
at  law,  and  condition  as  such  void,  iL 
891. 

real  estate  to  pay  debts  In  caae  of  defici- 
ency of  personal  fund,  and  diarged  with 
particular  portions  for  younger  children, 
held  first  liable  to  the  portions,  ii.  8S1,  ^ 
822,  n. 

a  condition  Tthough  void^  annexed  to  a  le- 

gacy,  making  it  payable  out  of  land,  sn& 
cient  to  shew  an  intent  to  exempt  per- 
sonal estate,  ii.  821. 

though  bequeathed  after  payment  of  debts 
and  legacies,  exempt  on  plain  intentioBi, 
ii.  622,  n. 

tliongii  devise  to  pay  particular  debt  aury 
be  an  exemption  In  favour  of  legatee,  yet 
will  it  not  be  so  for  next  of  kin,  sap- 
posing  legacy  lapsed,  ii.  823,  n.   ^ 

to  exonerate  personalty,  express  words  or 
plain  intention  must  be  found  in  wii^ 
li.  799.  823,  n. 

of  exemption  by  implication,  ii.  824,  n. 

inference  from  direction  to  apply  particabr 
portion  of  estate  in  payment  of  parti- 
cular debt,  U.  823,  n. 

devise  to  A.,  he  paying  debts,  in  defrntt, 
creditors  to  enter,  personal  estate  not 
exempt,  ii.  826. 

rule  as  to  exoneiation  of  real  estate  nst 
applicable  where  it  is  to  be  sold  oat  and 
out,  ii.  827. 

neither  a  mere  charge,  a  direc^on  to  sdl, 
nor  the  creation  of  a  term  forpayaent 
of  debts,  win  of  iUelf  be  suffidcat  to 
discharge  the  personal  estate  as  the  prt« 
mary  fund,  ii.  826,  n.  844,  n. 
,  general  devisee  entitfed  to  benefit  of  per- 
sonal estatci  centra  of  particular  devisee^ 
ii.  827. 


I  N  D  B  X. 


1249 


devise  rab|ect  to  mortgage  no  exemption ; 
comira  if  estate  be  charged  with,  or  de- 
Tised  in  tmst  to  pay  mortf^e,  it.  8f  6,  n. 

iBtention  to  exempt  personal  fund  not  proye- 
able  dehors  the  will,  ii.  827. 

ride  now  independent  of  feudal  principles, 
ii.  8«7. 

testator  directs  sate,  and  gives  money  after 
payment  of  debts  as  money,  personal 
estate  not  exonerated,  ii.  8S7,  828. 
devise  to  seH,  ^  and  when  sold,''  to  pay 
mortgages  and  other  debts,  residne  to  be 
added  to  personal  estate,  prod  ace  of  real 
estete  to  be  first  applied,  ii.  8«9. 

peiaomd  mnst  exonerate  real  estate,  thongh 
latter  devised  snbject  to  Incumbrances,  if 
.there  be  other  ground  to  infer  that  per- 
sonal estate  was  not  meant  to  be  exempt- 
ed, ii.  830,  831. 

distinction  between  charge  subsisting,  and 
debt  contracted,  in  application  of  assets 

,   under  a  devise  to  pay  debts,  U.  63S. 

what  weight  attaches  to  circumstance,  that 
trustee  of  real  estate  is  executor,  ii. 
839,  B. 

tnistees  not  being  executors,  evidence  fa^ 
vourable  to  exemption  of  personal  estate, 
ii.  833. 

there  must  be  something  tantamount  to  ex- 
press words  to  exempt  personal  fund 
from  debts,  ii.  834. 

too  late  to  say  express  words  are  necessary 
to  exempt  personal  fnnd,  ii.  835. 

real  estate  particularly  appropriated  to 
debts,  personal  estate  exempt,  ii.  836. 

devise  of  real  estate  to  pay  debts,  and  af- 
terwards annniW  to  C,  bequest  of  per- 
sonalty to  D.,  who  is  appointed  eiecutor, 
personal  estate  first  liable,  ii.  837. 

devise  to  tnistees  for  debts,  and  general 
■  bequest  of  peraomilty  to  executor,  never 
held  an  exemptioo  of  persoaal  fond,  ii. 
838. 

^  I  win  tint  my  debts  be  paid  out  of  my 
real  estate,*  an  exemption  of  personalty, 
11.838. 

devise  for  payment  of  debts,  however  anxi- 
o«sly  worded,  is  not  of  itself  snlficient  to 
exonerate  personal  estate,  ii.  839,  n. 

devise  in  trust  to  sell  and  pay  debts,  be- 
qoest  of  pbite  as  heir-looms,  and  other  le- 
gacies ;  desire  that  latter  legacies  (except 


aforesaid) 

sonal  fnnd,  ii.  841,  n. 
will  directs  simple  contract  debts  to  be 
paid  out  of  personalty,  and  orders  devi- 
sees in  paymg  bonds  and  mortgages  to 
contribute  proportionably ;  codicil  em- 
powers tmstee  to  mortgage  real  estates 
tar  payment  of  all  debts  and  l^^acies, 

rrsonal  fund  not  exempt  from  debts, 
84C,n. 
direction  which  conld  only  be  made  under 
idea  that  debts  were  to  come  ont  of  real 
estate,  not  enough  to  cx«mpt  personal 
fnnd,  Ii.  843,  n* 
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personalty  bequeathed  in  tmst  for  testator^s 
daughter,  primary  fund  for  payment  of 
debts  charged  h^  the  will  on  real  estate, 
there  b^ing  neither  words  nor  apparent 
intention  to  exempt  it,  ii.  844,  n. 
real  estate  to  be  8oid,  and  out  of  produce, 
debts  to  be  paid  as  also  legacies  and  sur- 
plus to  A.,  appointment  of  trnstees  exe* 
enters,  but  no  oeqnest  of  personal  estate, 
latter  fund  first  applicable,  U.  845,  n. 
trustees,  expressly  empowered  to  raise  debts 
and  legacies  by  felling  timber  selling  es- 
tate or  otherwise  as  they  should   think 
fit,  no  exemption  of  personal  fund,  ii. 
843,  n. 
devise  to  trustees  for  500  years  in  trust  to 
pay  debts  and  legacies,  bequest  of  residue 
of  personal  estate  to  son,  who  was  tenant 
for  life  of  other  lands,  not  a  case  of  ex- 
oneration, ii.  846,  n.  847,  n. 
not  exempt  from  debts-.-but  otherwise  as  to 
legacies  particularly  cluffged  on  certain 
lands,  ii.  847,  n. 
latest  general  rule  as  to    exoneration  of 

personal  estate,  ii.  848. 
bequest   of  residue   of    personalty  which 
should  exceed  debts  not  otlierwise  pro- 
vided  for,  an  exemption  of  mortgage 
debts  charged  on  real  estate,  ii.  8dO,  n. 
851,  n. 
thongh  personal  estate  exempt,  yet  if  real 
estate  insufficient,    former  must  be  ap* 
plied,  ii.  853,  n. 
never  charged  in  equity  where  not  at  law, 

ii.  863. 
A.  purdi&ses  an  estate  snbject  to  mortgage, 
and   covenants  with  mortgaj^ee   to   dis- 
charge same,  A.'s  personal  estate  not  li- 
able to  exonerate  land  purchased,  ii.  862. 
io  if  money  be  raiseable  ont  of  an  estate 
by  virtue  of  a  power,  the   real  estate 
so  charged  mnst  bear  the  burthen,  ii« 
868.  870. 
principle  on  which  equity  proceeds  in  these 

cases,  ii.  869. 
creation  of  term  to  raise  portions  an  ex« 

emption  of  personal  estate,  ii.  870,  n. 
performance  of  articles  to  settle  lands,  de- 
creed in  exoneration  of  personal  estate  of 
covenantor,  ii.  870. 
personal  fund  never  exonerates  land  in  mort- 
gage where  it  is  made  to  pay  ancestor's 
debt  or  legacy,  ii.  875,  n. 
stranger  to  an  incumbrance  may  make  his 
own  estate  primary  fund  for  payment  of 
it,  and  whether  he  has  done  so  or  not  can 
be  ascertained  only  by  a  view  of  all  the 
circumstances  of  the  case,  ii.  881. 
instances  of  this,  ii.  884. 
devise  to  wife  executrix  of  real  and  per- 
sonal estate,  she  dying,  her  heir  not  en- 
titled to  exoneration  out  of  her  personal 
estate,  ii.  887,  n. 
parol  evidence  of  intention  to  exempt  per- 
sonalty from  debts,  rejected,  ii.  889,  n. 
deficient,  and  mort^m^or  dead,  mortgagee 
may  pray  sale  and  not  foreclosure,  ii. 
1014. 
X  X 
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PERSONAL  ESTATE^coftftiniAl.) 

whether^  when  estate  is  deficient,  account  of 
personal  estate  mnst  be  prayed  in  first 
instance,  ii.  1015)  n. 

.  See  AsMUy  Bondf  Debt,  Descended  and 
Devi$ed  estatei,  Exoneruiivnf  Money, 
Parol  evidence.  Power,  Purhhastr^  ej^ 
estate  nd^ect  fo  mortgage,  ReHdui. 

PERSONAL  REPRESENTATIVES 

may  redeem,  i.  t66,  n. 

of  mortgagee,  entitled  to  money  on  mort- 
gage, whether  mortgage  be  in  fee  or  for 
a  tertn^J.  7.  ii.  66S.  665. 

of  mortgagor,  not  a  necessary  party  to  bill 
to   foreclose,  though  mortgage    be    for 
years,  L  405,  n.  ii.  969,  n. 
See  Foreclosure,  Party,  Redmnption. 

PERSONAL  THINGS— (see  ChaiteU,  Personal 
ettaie,) 

PETITION, 

exceptions  to  appointment  of  receiver  may 
be  taken  by  petition,  i.  t95,  n. 

of  grace  and  favonr,  mode  of  proceeding 
against  crown,  i.  311,  n. 

PLAINTIFF'S 

right  cannot  be  altered  daring  suit,  i.  548,  n. 
when  plaintiff  required  to  elect  which  re- 
medy he  will  sue,  ii.  1047,  n. 

PLANTATION— (see  CoUmial  property,  West 
India  estate.) 

PLEA, 

defendant  in  a  bill  of  redemption  may 
plead  statnte  of  limitations,  i.  36S. 

mortgagee  may  take  advantage  of  length  of 
time  bv  plea,  i.  362,  n. 

preferred  to  demurrer,  i.  363,  n. 

impediment  may  be  taken  advantage'  of  by 
plea,  i.  566. 

of  foreclosure  without  final  order,  bad,  ii. 
971. 

of  statute  against  buying  pretended  titles, 
and  that  there  was  no  mortgage,  good, 
though  a  negative  plea,  ii.  1099. 

PLEA    OF    PURCHASE    FOR    VALUE, 
WITHOUT  NOTICE, 

no  avail  against  crown,  i.  482,  n. 

notice  must  be  denied  though  not  charged 
in  bill,  i.  553. 

and  that  positively,  not  evasively*  i.  553. 

and  sufficient  if  denied  at  time  of  purchase, 
i.  553. 

facts,  &c.  must  be  denied  as  well  as  notice, 
i.  .553r 

advantage  of  this  plea  not  lost  by  omission 
to  plead  it,  i.  553,  n. 

not  necessary  to  state  the  particularj  consi- 
deration in  conveyance,  i.  556. 

what  this  plea  should  deny,  ii.  579,  580. 

this  plea  said  to  be  unavulable  without  ac- 
tual possession,  ii.  637. 

this  point  considered  and  objected  to,  ii. 
637  to  652. 

should  state,  that  purchase  was  made  from 
person  in  actual  possession  and  ifeisin, 
ii.  639.  653. 

and  aver  possession  in  vendor,  conveyance, 
and  consideration,  and  deny  notice  and 
fraud,  ii.  6:)S,  n.  654,  n. 


PLEA    OF    PURCHASE     FOR    VAUJC, 
WITHOUT  NOTICE— (Mtt<«ni«<.) 
if  purchase  be  of  reversion,  vendor's  title 

roust  be  deduced,  ii.  653,  n. 
volunteer  not  entitled  to  this  plea,ii.  654, a. 
reply  to,  cures  defect  of,  ii.  654,  n. 
plea,  protects  as  well  against  equitable  u 

legal  claim,  ii.  655,  n. 
is  a  shield  to  defend  possession,  not  a  sworA 
to  attack  possession  of  others,  iL  63B,  a. 
discovery  not  sranted  to  impeadi  or  weskci 
such  a  purchaser's  title,  ii.  651. 
See  'Foreclosure,  Noiieef  Purckmser,  Bi- 
demption. 

PLEADING, 

of  pleading  a  mortgage,  ii.  1046,  k  a. 
1093. 

PLEDGE, 

of  personalty,  and  mortgage  of  realty,  ta 
same  person,  no  redemption  of  one  with- 
out the  other,  i.  341,  n. 

no  tacking  to  pledge  allowed  against  cfMfi- 
tors,  i.  35t. 

redemption  of  pledge  ^decreed  alter  ft 
years,  i.  401,  n. 

cestui  que  trust  answerable  for  pledge.  If  hb 
trustee  produce  it  not  on  appUcatign  is 
redeem,  ii.  1045. 
See  Custody,  Executor,  Pawsu 

POCKET  JUDGMENT, 

statnte  merchant,  sometimes  ao  called,  iL 
1075. 

POPERY, 

mortgage   on    faith  of  disabling  atatates 
against  popery,  not  to  be  aet  aside,  L 
264,  n. 
See  CaihoUe,  Papist. 

PORTION, 

to  be  raised  ont  of  rents  and  profits,  moit 

be  raiseable  by  that  means  within  a  lea* 

sonable  time,  i.  65,  n. 
may  be  raised    by  mortgage  whenever  it 

becomes  payable,  for  from  that  tiiKit 

bears  interest,  i.  66, 67. 
power  to  portion,  includes  power  to  nort- 

gage,  i.  66. 
power  to  portion,  includes  power  to  create 

term  with  proviso  of  cesser,  i.  490,  a.  & 

491,  n. 
as  to  interest  on  portions,  i.  67,  n.  79,  a. 
charged  on  real  estate,  carries  interest  it 

4  per  cent.,  i.  67,  n. 
I    minority  no  bar  to  interest  on  portion,  i. 

67,  n. 
will  carry  interest  from  time  it  might  Imn 

been  raised,  i.  67,  n, 
liable  to  contingency,  interest  not  payable, 

i.  6r,  n. 
may  vest  in  parent's  life-tune,  and  cany 

interest,  i.  67,  n. 
what  if  no  time  appointed  for  payncat  if 

portion,  i.  68,  n. 
portions  rabed,  term  to  cease,  iadaees  aa 

inference  against  .power  of  mortgagiag, 

i.  70. 
portions  to.  he  raised  by  given  tine  oat  of 

rents  and  profits,  the  land  may  be  morl* 

gaged|  i.  73,  n. 
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l^ORTION-^MitfMfd.) 

{yortiotis  are  preiiiuned  to  be  Intended 'to  be 
raised  when  (lie  receipt  of  them  wilt  be 
most  beneficial  to  those  for  whom  they  are 
provided,  unless  the  contrary  be  shewn, 
1.  74.  f7. 
term  may  be  applied  for  raising  portions^ 

aJtbongh  one  parent  alive,  i.  75* 
luiseable,  living  a  parent,  althongh  term  not 
to  commence  in  Interest  till  death  of  sur- 
vivor of  parents,  i.  77. 
rale  as  to  raising  portion  in  life*time  of 
parent  out  of  reversionary  term,  i*  77. 

contingent  portion  not  raiseable  In  fathers 

life-time,  i.  77,  n« 
'  being  vested,  may  be  raised  ont  of  vested 
reversionary  tetm  in  Ufe»tinie  of  both 
parents,  i.  78. 

remarks  on  mle  respecting  raising  portion 
by  sale  or  mortgage  of  reversionary  term, 
i.  79,  n.  99,  n. 

may  be  contingent  till  fatlier's  death,  al- 
though term  be  vested,  i.  80. 

if  both  portion  and  term  be  vested,  former 
may  be  raised  in  father's  life-time,  I.  8t. 

instances  where  it  was  held  not  raiseable  till 
father's  death,  i.  97,  n. 

ahare  of  term  may  be  sold  to  raise  share  of 
portion,  if  time  of  payment  arrived,   I. 

-  89,  n. 

portions  payable  at  21,  vest  in  children  at- 
taining that  age,  and  become  transfer- 
rable  to  their  personal  representatives, 
i.  83.  86. 

and  children  being  entitled  to  other  provi- 
sions, makes  no  variation  in  this  respect, 
t9l. 

case  where  portion  became  vested  on  marri- 
age, but  neld  not  raiseable  till  mother's 
death,  term  being  to  commence  after 
death  ^of  father  and  mother,  in  trust  to 
raise  portions  after  commencement  of 
term,  1.  84.    . 

refused  in  mother's  life-time  though  daugh- 
ter 21,  because  maintenance  was  not  to 
be  raised  till  term  was  in  possession,  i.  86. 

raiseable  in  life-time  of  jointress  if  mainte- 
nance not  postponed  till  term  in  posses- 
sion, i.  89. 
•     postponed  till  term  in  possession,  when,  i. 
88. 

not  postponed  merely  to  give  trustees  an 
election,  i.  89. 

portions  not  suspended  on  ground  that  other 
provisions  are  made  for  children,  i.  91. 

wnat  If  portion  is  to  be  paid  at  18  or  marri- 
age or  as  soon  after  as- convenient,  i.  91. 

may  be  vested  at  SSI >  though  not  then  pay- 
able, i.  92. 

no  time  fixed  for  payment  of  portion,  it  can 
be  raised  by  rents  only,  i.  92. 

when  a  portion  is  vested,  and  how  it  may  be 
made  contingent,  i.  101,  n. 
^        what  proviso  for  portioning  should  contain, 
11.  1156,  n. 

term  attends  after  portions  raised^  i.  464. 

creation  of  term  to  raise  portions  an  exemp- 
tion of  personal  estate,  ii.  870,  n. 

dies  with  infant  portionary,  ii.  1089. 
See  CimHngeHt  term,  pQwer,  RnertiimiKni 
term,  Truitee^ 


'*  POSSESSED," 

.      prevenU  lands  passing;  mortgagee  in  fee 
not  being  In  possession,  1. 409, 410. 

POSSESSIO  FRATRIS, 

miiy  be  of  equity  of  redemption,  i.  258,  n. 
or  of  a  use,  ii.  599.  '' 

POSSESSION, 

retained  after  absolute  alienation,  a  fraud, 

1. 17. 21. 
distinguished  as  to  real  and  personal  pro- 

per^,  1. 19. 
▼isible  possession  evidence  of  property  in 

penonalty,  eonira  in  realty,  1. 19. 
retamed,  fraud  as  to  penonalty,  but  not  as 

to  realty,  1. 19. 
is  to  personalty  what  title  deedtf  are  to 

realty,  1.20. 
by  co-partner  after  pawn  to  companion,  a. 

Araud,  i.  21. 
so  if  pawn  be  to  third  person,!.  22« 
not  fraudulent,  when,  i.  tt* 
if  not  with  true  owner's  consent,  i.  22,  n, 
perfected  by  delivery  of  key  of  warehouse^ 

i.  22.  31. 
after  agreement  to  deliver  key,  no  fraud, 

i.  22. 
of  ehoses  in  aeiion  may  Be  given  by  delivery 

of  documents  respecting  them,  I.  23. 
of  bond,  after  assignment,  a  frand,  i.  23. 
of  ship,  after  pledge,  a  fraud.  1.  25,  n» 

26,  n. 
coiUra,  under  4  Etta.  If  rights  of  third  per« 

sons  do  not  intervene,  i.  26,  n. 
must  come  up  to  time  of  bankruptcy  to  be 

affected  bjr  21  Jac.  1.,  I.  26,  n. 
of  vessel  in  river,  after  mortgage,  ^  ftraud, 
1.31. 
.  bare  possession  gives  no  right  of  priority, 
ik  30. 
must  accompany  gift,  i.  32. 
perfected  by  what  delivery,  I.  32,  n. 
of  mill  or  theatrical  articles,  after  mortgage, 

no  fraud,  i.  87^  n.  40,  n. 
vendee  permitting  returned  vessel  to  pnr« 
sue  another  voyage,  notwithstanding  pos« 
session,  a  fraud,  i.  31. 
not  prevented  by  agreement  between  mort« 

gagor  and  captain,  i.  31,  n. 
mortgagee  may  take  possession  of  ship  on 
its  arrival,  without  demand  of  money, 
I.  31,  n.  ^ 
without  mortgagee's  privity  no  fraud,   i. 

31,  n. 
no  fraud,  if  delivery  cannot  be  made,  v,  31. 
as  of  contingent  debt,  i.  32* 
of  goods,  after  assi^ment  to  receiver  oi; 

surety,  no  fraud,  i.  32. 
retained  after  assignment  under  duress,  no 

fraud,  i.  33. 
so  if  allowed  to  be  retamed  by  deed,  no 

fraud,  L  33. 
for  what  purpose   possession  It  retained, 

proveable  by  parol,  i.  33.' 
by  mortgagor  entrusted  to  sell,  no  fraud, 

1.33. 
.vendor  allowed  to  sell  after  bill  of  sale,  a 

fraud,  i.  34,  n. 
agreeing  with  trusts   on  bill  of  sale   no 
fraud,  i.  34. 
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POSSESSION-<«M<<>wAf) 

B$  if  it  agree  wilii  tnuti  ia  settlementy  i. 

taken  by  vendee  nast  not  be  joint,  bnt 
exclusive  and  substantial,  i.  34,  n. 

agreement  that  mortgagor  c^all  retain  pos- 
session, good,  i.  36,  n. ' 

on  absolute  sale  must  be  immediate,  i.  36,  n. 

on  conditional  sale  may  be  postponed^  i.  36, 

37,  n. 

observations  on  this,  i.  37,  n. 

latest  case  on  retension  of  possession,  i.  37,  n. 

retained  where  it  cannot  be  conveniently 
had,  no  fraud,  i.  37^  n. 

of  constmctive  possession,  i«37,  m 

Edwardi  v.  Harben  doubled,  i.  37,  n. 

after  assignment  for  creditors,  though  by 
agreement,  a  fraud,  i.  36* 

mast  accompany  and  foUow  deed,  i.  36« 

not  fraudulent,  if  consistent  with  deed,  i. 
38. 

presumption  of  fraud  from  retension  of  pos- 
session may  be  repelled  by  evidence,  i. 

38,  n. 

of  fixtures  no  fraud,  i.  39. 

as  of  utensils  in  brewery,  i.  39.  ii.  1041. 

or  of  furniture  by  lessee  after  bill  of  sale  to 

landlord,  i.  39. 
or  of  still,  soap-vat,  windmill,  or  theatrical 

articles,  i.  40,  n. 
of  right  of  trading  after  assignment,  frau- 
dulent within  21  Jac.  1,  i.  41,  n. 
by  wif^  of  her  separate  estate,  no  fraud, 

i.  38,  n. 
by  husband  of  wife*8  goods,  fraudulent  when, 

i.  43,  n. 
etfect    of    administrator's   possession    for 

twelve  years,  i.  44,  n. 
of  servant,  possession  of  roaster,  i.  44,  n. 
cases   not  within   statute   of  si  Jac.   i. 

i.  44,  n. 
by  bankrupt  after  certificate,  not  within 

Stat.  SI  Jae.  l.  i.  44,  n. 
by  trustee  for   creditors  not  within  stat. 

91  Jac.  1.  i.  44,  n. 
with  symbolical    delivery  not  fraudulent, 

i.  45,  n. 
determined  before  bankruptcy  not  within 

Stat.  21  Jac  1. 1. 45,  n. 
■or  is  possession  of  empty  legal  interest  in 

stock,  i.  45,  n. 
nor   is    possession  according  to  contract, 

L  46,  n. 
nor  is  possession  in  outer  droU,  as  executor, 

administrator,  factor,  trustee,  or  mort- 
gagee, i.  46,  n. 
nor   it  possession  of  furniture  at  a  rent, 

i.  46,  n. 
nor  is  possession  of  bankrupt  after  delt^rery 

to  mortgagee  of  every  document  respect- 
ing chaFtels  pledged,  U  46,  n. 
nor  is  possession  of  bill   of  lading  after 

agreement  to  assign  it,  i.  46,  n. 
of  W.  I.  D.  C.  warrants  canies  property, 

i.  47,  n. 
of  W.  I.  D.  C.  warrants  after  deposit  not 

within  21  Jac.  1 .  i.  47,  n. 
nor  is  possession  of  dormant  partners  share, 

i.  47,  n. 


POSSESSION— (<eoii<tinMd.) 

nor  is  possession  of  one  partner  that  oC  an- 
other with'm  statute,  though  the  other 
pays  rent  for  it,  i.  47,  n. 

after  sale,  whkh  would  be  good  under  tSth 
Elis.  may  be  void  as  to  creditors  nnder 
SI  Jac.  1,  i.  48. 

no  evidence  of  occupier's  interest,  L  49,  ■- 

ii.  578. 
after  conveyance  of  real  estate^  not  fian- 

dulent,  i.  50. 
retension  of  possession  of  goods 

deeds  distinguished,  i.  50. 
See  Deedgf  Pmtp0Mmin,U 
fraudulent    possession    taken  fr 

gagor,  i.  338. 
not  necessary  to  perfect  mortgage  of  free- 
holds, ii.  653,  n. 
actual  possession  not  necessary  to  w»der 

lessee  of  whole  term  liable  to  rents  and 

covenants,  i.  184,  n. 
of  receiver,  not  to  be  iKstorbed  wilhont 

leave  of  court,  i.  803,  n. 
by  mortgagee    for   twenty    years  widbont 

payment  of  interest,  and  mortgagor  not 

disabled,  finm&  /<ici«  a  bar  to  redenaptkn, 

L  361. 
of  ceBtui  que  trwt  not  adverse  to  title  of 

trustee,  when,  i.  499,  n. 
not  necessary  to  plea  of  purchase  for  Tahie 

without  notice,  ii.  645.  648.  653. 
of  tenant,  is  notice  of  his  interest,  it.  576,  n. 
contra  of  eqnitable  contract   thereon,   ii. 

577,  n. 
trustees  for  creditors  should  take  peascs- 

sion,  ii.  659,  n. 
mortgagee  not  compellable  to  take  pot- 
session  except  he  has  obtained  judgment 

in  efectment,  ii.  95S,  &  n. 
ejectment  (though  it  complain  of  oaiter>no 

evidence  of  mortgagor^  election  to  be  ooi 

of  possession,  if.  1040. 
See  Adverse  possession,  fianlcnipe,  JPtnrf, 
Mortgagee. 

POSSESSORY  LAW 

in  Jamaica,-  seven  vears  possession,  a  bar 
to  the  legal  remeoy,  i.  401,  n. 

POSSESSORY  TITLE,. 

will  confer  parish  settic«ent|  when,  i.  l^,tt. 

See  Parish  Settlement. 

POSSIBILITIES, 

may  be  mortgaged,  i.  17. 

and  expectances  disttngnished,  L 17,  n. 

former  mortgageable,  latter  not,  i.  1^  n. 

may  be  bound  by  estoppel,  1. 18,  n. 

may  be  devised,  i.  268. 

possibility  and  condition  distingnished^ 
i.  269,  n.  270,  n. 

possibility  of  mor^gor's  perfbrming  con- 
dition, not  an  interest,  L  270,  n. 
See  CoRftagfiii  mteresi^  Expectmtif. 

POSTHUMOUS  SON, 

daughter  having  redeemed  to  save  a  fore- 
closure, shall  hold  against  him  absobtely, 
i.  317. 

POSTPONEMENT, 

first  mortgagee  concealing  his  oiori|tge 
postpon^,  i.  437,  6c  n. 
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*OSTPONEMENt-<c«i«tii««d.) 

ink;  a3  to  postponement  by  concealing  mort- 
gage, holds   notwithstaudlng  infancy  or 
c6vertnre,  i.  44«,  n. 
See  Flrti^  Seamd^  imd  Third  m^rtg^- 
gieSf  JudgmaU,  PriorUy. 
POVERTY, 

plea  of,  no  avail  againtt  statute  of  limita- 
tions, U.  1153,  1154. 
Bee  Ignorance  of  righi$, 

POWELL  ON  MORTGAGES, 

aspersion  on  its  cliaracter  in  daily  prints 
repelled,  iL  908,  n.  (I). 

powEa, 

Talidity  of  sale  in  mortgase  deed  once 
doubted,  i.  lo; 

now  lield  good,  i.  13,  a.  See  Mortgage^ 
with  iru$t$  for  taU. 

and  trust  for  sale,  distlnguisbed,  i.  ii,  u, 

to  mortgage  may  be  expressed  or  Implied, 
i.  160. 

of  sale,  includes  power  to  mortgage,  i.  61,  &• 
ii.  103S. 

if  such  a  power  be  inserted  in  absolute  con- 
veyance it  becomes  a  mortgage,  1.  it4,  n. 

to  raise  money  by  sale  or  mortgagie,  trustees 
cannot  sell  after  mortfpige,  i.  61,  n. 
ii*  1150. 

to  mortgage,  inferred  from  right  of  entry 
on  non-payment  of  a  certain  sum,  i.  6S,  n. 

to  mortgage,  conferred  by  trust  in  will  to 
pay  debts^  i.  65. 

to  portion,  mcludes  a  power  to  raise  it  by 
mortgage  at  a  certain  time,  i,  66» 

to  let  and  set  and  out  of  rents  to  pay,  will 
not  authorise  a  sale,  i.  68. 

to  raise' legacies  by  lease  or  mortgages,  ne- 
gatives power  to  sell,  i.  68. 

of  mortgaging,  not  inferred  when  term  u 
to  cease  after  portions  raised,  i.  70. 

to  charge  au  estate  with  money  not  ex- 
ceeding a  specific  snm>  implies  power  to 
mortgage  with  interest,  i.  7^. 

to  portion,  includes  power  to  create  term, 
witli  proviso  of  cesser,  1.  490,  n.  491,  n. 

to  raise  a  sum  on  certain  estates,  includes 
power  to  mort^e,  i.  491,  n. 

to  charge,  wlien  it  authorises  power  to  mort- 
gage, ii.  1032,  n. 

distinguished  from  power  to  raise,  ii.  1032,  n. 

to  mortgage,  not  included  in  trust  to  "  re- 
pair or  otherwise,*'  ii.  1071. 

recital  of  creation  of  power  essential  to  its 
valid  execution,  i.  7t.  ii.  1032. 

feme  covert  having  power  of  appointment 
may  appoint  conditionally,  i.  107,  n. 

infant  may  execute  a  power,  when,  1. 207,  n. 

to  sell,  includes  power  to  give  discharge  for 
purchase-money,  i.  235. 
*     to  give  receipts,  not  transferrable,  i.  242. 

one  trustee  renouncing,  powers  remain  with 
others,  1.  243. 

of  delectation  of  powers  by  donee,  i.  246,  n. 

discretionary  powers  remain  with  old  trus- 
tees and  cannot  be  transferred,  i.  247,  n. 

effect  of  disclaimer  on  powers,  i.  249,  n. 

mortgage  under  power,  redemption  belongs 
to  person  for  tune  being  entitled  to 
estate,  1. 265,  n,  ^ 


PO  V£R«-<cMida«ed.) 

mortgage  but  a  partial  execution  of  power 
and  revocation  fro  lanlo  only)  i*  266, 
U.  1033,  n.  « 

of  priority  of  esUtes  conferred  by  power  to 
charge,  ii.  1033,  n. 

excess  >if  power  binding  with  notice, 
U.  563,  n« 

otherwise  vdthout  notice,  ii.  1032. 

benelit  under  power  always  a  cliar|e  oa 
land  in  first  instance,  ii.  869,  n. 

general  power  to  A.  makes  estate  his,  and 
renders  it  liable  to  his  debts  and  mort- 
gages, ii.  1031. 

general  power  of  appointment  unless  exe- 
cuted is  not  assets,  ii.  1031,  n. 

to  vary  and  change  securities,  never  con- 
troled,  ii.  1033,  a, 

lease  and  release  a  good  execution  of  a 
power  in  point  of  form,  though  it  is  to  be 
executed  by  one  deed  oidy,ii.  1034. 

POWER  OF  ATTORNEY, 

to  sue  in  obligee's  name,  when  necessary, 

i.  23.  ii.  908. 
should  always  be  inserted  In  mortgages  of 

choee  en  actwnf  i.  24,  n. 
Hot  vacated  by  baqkruptcy,  when,  L  25,^  n* 
to  effectuate  any  part  of  mortgage  security, 

irrevocable,  ii.  1046.  i04& 
to  sell  stock  will  not  authorise  a  transfer  by 

way  of  mortgage,  ii.  1067. 

POWER  OF  JOINTURING, 

performance  of,  decreed  agamst  remamder- 
man  in  favour  of  assets  of  tenant  for  life, 
ii.  869. 

POWER  QF  8ALE-(see  Saie.) 

PRE-EMPTION, 

right  of,  may  be  reserved  in    mortgage, 
1. 125. 
See  Re-pwchase, 

PRECEDENCY, 

in  time,  gives  advantage  in  right,  i.  447,  n. 
See  Priority, 

PREFERENCE— (see  Priority.) 

PRESENTATION, 

mortgagee  of  advowson  can  jnake  no  bene- 
fit  (H    presentation,  except  perhaps  to 

provide  for  a  child,  1. 197. 
term   lost  by  simoniacal  presentation  by 

mortgagee,  i.  197,  n. 
legality  of  covenant,  that  mortgagee  shall 

present,  doubted,- i.  198. 
nominee  of  mortgagee  in  by  wrong,  but  his 

title  good,  i.  198,  n. 
if  mortgagee    present,   and   six    months 

elapse,  it  will  be  good,  i.  198. 
sale  of  presentation  during  vacancy,  simony, 

ii.  1160,  n. 
See  Advowson. 

PRESUMED  SURRENDER  OF  TERM, 
old  rules  of  practice  respecting,  i.  491,  n. 
formerly,  term    once   assigned  to   attend 

never  presumed  surrendered,  i.  491,  n« 
contrUf   if    never   assigned    to    attend,    i. 

492,  n. 
or  if  it  had  lain  donnant  a  long  time,  i. 

492,  n. 
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PRESUMED    SURRENDER   OF  T£RM<^  t 

{amtimted,)    ■  I 

all  terms  set  up  by  mortgagor  againit  mort* 
gagee,  presumed  surrendered,  i.  493,  n. 

term  in  plaintiff's  trustee  not  to  be  set  up 
in  ejectment,  i.  493,  n. 

no,  presumption  of  surrender  from  mort- 
gagee's neglecting  to  talte  assignment  of 
term,  1.  495,  n. 

declaration  by  trustee  or  something  tanta- 
mount thereto,  requisite  to  prevent  pre- 
sumption, i.  498,  n. 

permitting  term  to  remain  in  «ld  trustee, 
evidence  of  intention  to  abandon  it, 
i.  499,  n. 

presumption  should  be  in  favour  of  person 
entitled  to  possession,  i.  499,  n. 

term  recited  in  special  verdict  cannot  be 
presumed  surrendered,  1. 495,  n. 

term  not  noticed  for  sixty  years,  no  sale  in 
mean  time,  yet  term  presumed  surrender- 
ed, temb,  I.  496,  n. 

jury  might  be  directed  to  presume  a  sur- 
render or  conveyance  in  a  much  less 
^e  than  twenty  years,  i.  496,  n. 

presumption  not  made  at  trial  in  country 
capnot  be  made  afterwards,  i.  497,  n. 

term  acquired  in  after  ejectmeot  broucht, 
not  enough  to  prevent  presumption  ot  its 
surrender,  1.  497,  n. 

general  rules  as  to  presumption  of  sur- 
render, i.  497,  n. 

Lord  Eldon's  disapproval  of  doctrine,  i. 
497,  n. 

term  not  to  be  presumed  surrendered,  be- 
cause it  is  satisfied,  i.  498,  n. 

presumption  never  made,  if  it  be  not  trus- 
tee's duty  to  convey  or  surrender,  i. 
500,  n. 

ptirpcrae  of  justice  to  be  looked  to  in  merg- 
ing or  continuing  term,  i.  494.  500,  n. 

term  kept  alive  by  recital  of  its  existence 
in  deed  to  which  trustee  is  a  party, 
I.  500,  n.  501,  n. 

covenant  to  produce  deed  creating  term, 
enough  to  keep  it  alive,  i.  501,  n. 

inference  from  deed  creating  term  not  being 
found  in  trustee's  hands,  i.  502,  n. 

formerly  surrender  presumed  only  where  it 
was  for  interest  of  owner  of  inheritance, 
i.502. 

now  term  may  be  presumed  surrendered 
against  owner,  i.  502,  n. 

presumption  may  be  made  against  mort- 
,  gagor  in  favour  of  his  honesty,  i.  503,  n. 

limited  administration  being  necessary  to 
assignment,  a  fact  in  favour  of  presump- 
tion of  surrender,  i.  502,  n. 

long  possession  bv  eeihd  que  trusty  not  in 
itself  a  ffronnd  for  surrender,  i.  504,  n« 

neglect  of  term  evidence  of  its  surrender, 
i*  504,  n. 

necessity  of  noticing  terms  In  marriage 
settlement  and  mortgages,  if  intended  to 
continue  them,  i.  504,  n.  508,  n. 

fUsignment  of  term  pendente  Ute^  will  not 
rebut  presumption  of  its  surrender,  i. 
497,  n.  505,  n. 

assi|poment  of  term  more  regarded  tiian  its 
quiescent  existencef  i.  ^5,  n, 


PRESUMED    SURRENDER  OP  TERM-- 

{continued,) 
objection   from  rule  at   law,  Inteifeniig 

with  rules  in  equity,  answered,  i.  SO^  n. 
what  circumstances  will  rebut  presiu&ptiei 

of  surrender,  i.  506,  n* 
there  most  be  some  dealins  on  teos  si 

every  suiistantial  change  of  ownenaip  ts 

keep  it  alive,  i.  506,  n. 
general  declaration  of  trust,  with  meotioi 

of    deed    creating    term     in    scbedsic, 

enough  to  keep  term  alive,  L  507,  il 
this  law  questioned,!.  507,  n. 
illustration  of  different  bearings  of  ndeia 

law  and  equity  on  attendant  tenat,  I. 

508,  n. 
unnecessary  to  ascertain  precise  moBiettsf 

surrender,  i.  508,  n. 
six  general  rules  for  deteminiog  when  tem 

may  be  presumed  surrendered,  i.  509,  a. 
See  AttendoMt  termj  Cenveynce,  L^ 
e9tatej  Length  ^  (rate,  Premmftim, 
Re'€fmveymic€,  Term. 

PRESUMPTION, 

may  be  rebutted  by  parol,  L  456,  n« 
rule  of  presumption  Is  «f  res  rtfe  wda, 

i.  499,  n. 
^  fiiir  presumption  may  be   made  in  favsar 

of  purchaser  for  valuable  conaideratioB, 

ii.  56r, 
court  proceeds  on  inference,  sot  presoBp- 

tion,  in  explaining  will,  ii.  857. 
that  testator,  in  chaiging  4.,  means  ts  ex- 
empt B.,  inapplicable  to  estate  pnrdiaKd 

after  will,  ii.  861. 
presumed  that  person  execntliig  deed,  Is  of 

age,  till  contrary  shewn,  ii.  I09t. 
from  length  of  possession,  applies  to  bond 

as  well  as  to  mortgages,  ii.  1156. 
court  of  King's  Bench  wiU  never  presose  a 

wrongful  act,  ii.  1156. 
will  presume  interest  paid  for  ST  years,  if 

the  contrary  be  not  found  in  special  ver- 
dict, it  1156. 
conveyance  not  presumed  after  53  yemi 

grantee  having  been  let  into  possession  si 

Welsh  mortgagee,  ii.  1155. 
See  CoNMyoncs,  Legal  eeUUf  l£ngtk  ^ 
Hmef  Prewmed  swTMdsr,  SUOaie  4f 
UmUations* 

PRIMAftY  FUND 

for  debts  not  exonerated,  merely  becane 

another  fund  is  provided,  iL  856,  n. 
estate  descends  on   heir  subject  to  nioft- 
gage,  as  between   heir's  real  and  per- 
sonal representative,  land  primarily  liable, 
il.  867. 
same  of  pnrdiaser  buying  estate  sabjeet  ts 

mortgage,  ii.  863,  n.  867. 
whether   purchaser   of  estate  sabjeet  Is 
mortgage  has  made  his  personal  properly 
first  fond  for  payment,  a  quesUoa  of  in- 
tention, ii.  873. 
agreement  tliat  mortgage  shall  be  paid  oat 
of  purchase  money,  makes  perehaser's 
personal  estate  primary  liable,  ii-  875,  a. 
See  Descended  and  Devised  estsUSf  Heir, 
Landy  Personal  estate^  PMrekeuer  «f^ 
Jeet  to  mortgage. 
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PRINCIPAJi  AND  AO£NT'-(»ee  Agetu.) 

PRINCIPAL  AND  INTERE.9T, 

separate   debU   secored    on   tame   fund, 
li.  944,  n. 
&ee  Iniemi. 

PRINCIPAL  AND  SURETY, 

rule  that  fand  benefited  should  exonerate 
anxUiarv  fun^,  applies  to  principal  and 
surety,  u.  871. 
all  money  paid  by  soroty  bean  interest, 

ii.  903, 
foreclosure  by  principal,  surety  must   be 
party,  ii.  972. 
See  Surety, 

PRIOR  INCUMBRANCE^ 

defective  at  law  not  avaflable,  L  4AiS,  n. 

protects  Uiat  part  of  estate  only  which  it 
comprises,  1.  478. 

thoa^  obtained  by  fraud,  will  protect 
ptusne  mortgagee  acqairiog  it,  i.  51{. 

though  satisfied  at  law,  wilt  protect,  subse- 
quent incumbrancer  in  equity,  i.  512. 

purchase  of  prior  incumbrance  pendente 
liif ,  good,  i.  538,  n. 

advantage  derived  from  prior  judgment, 
1.518* 

mortgagee  Aiay  tack  It  to  his  mortgage^ 
I.  520,  n. 

prior  judgment  of  little  use,  unless  it  confer 
title  to  legal  esute,  i.  520,  n'.  521,  n. 

prior  mortffage  no  avail  to  subsequent  cre- 
ditor by  bond  or  judgment,  1 521. 

assignment  of  prior  mortgage  after  decree, 
no  avail,  i.  540. 

same  when  procured  by  incumbrancers 
who  are  not  parties  to  suit,  i.  540. 

prior  mortgage  cannot  be  set  up  by  person 
who  lent  with  notice  of  mesne  incum- 
brance, i.  551,  n. 

prior  mortgagee  derives  no  advantage  in 
buying  subsequent  judgment  without 
consent  of  mortgagor,  i.  527. 

purchase  of  security  with  notice  of  mesne 
incumbrance  no    avail,    when,    t   528, 

mortgagee  may  tack  prior  statute  to  his 

mortgage,  1.  520,  n. 
prior  statute  of  little  use,  unless  it  confer 

a  title  to  legal  estate,  i.  52i,  n. 

PRIORITIES, 

tacking  allowed  up  to  decree  to  settle  pri- 
orities, not  afterwards,  L  538,  n. 

PRIORITY, 

none  by  bare  possession,  i.  30. 

of  priority  by  possession  of  bill  of  lading, 
.  I.  SO. 

or  possession  of  ship,  i.  435j  n. ' 

second  mortgagee  having  deeds  without 
legal  estate,  and  without  notice,  acquires 
what  priority,  i.  52,  57.  477.  iL  1051. 

second  roortgaeee  without  notice,  acquires 
priority  by  obtaining  legal  term,  i.  52,  n. 

custody  of  deeds  creating  term,  and  decla- 
ration of  trust,  gives  'what  priority,  i. 
57,  \'  n. 


PRIORITY— fcoaliwcfd.) 

50    DC 


difference  between    priority  in    civil  and 

English  law,  1.  434,  n. 
distinction  as  to  tacking  and  priority  sub- 
mitted, i.  434,  n. 
by  deniid  of  security  mortgagee  loses  his 

priority,  i.  446,  n. 
sa  if  he  stand  by  and  encourage  subsequent 

mortgage,  1.  557,  n. 
fourth   mortgagee  obtains  no  priority  by 

purchase  of  second,  t.  447. 
of  priority  between  second  effectual  and 

first  de^tive  mortgage,  i.  528,  n. 
one  having  statute  at  Uw  and  mortgage  in 

equity  preferred  to  mortgagee  in  equity 

only,  i.  450,  451. 
xnortgagee  Lending  money  without  notice  of 

prior  incumbrances  and  acquiring  legal 

estate  preferred,  n.  452. 
by  purchase  of  prior  judgment,  i.  453. 
judgment  creditor  buying  in  first  mortgage 

pending  bill  by  second  to  redeem^  ac« 

'quires  what  priority,  i.  436. 
of  priority   between  judgment  creditDtv, 

i.  514,  n.  515,  n. 
priority  of  judgment  binds  freehold,  priority 

of  execution  leasehold,  1.  515,  n. 
mortgagee  protected  by  old  satisfied  sta- 
tute, 1.  453,  n. 
of  priority  acquired  by  third   mortgagee 

buying  in  first,  i«  454,  n. 
though   second    be    registered,     iu   <S27', 

628,  n. 
mortgages  under  inciosure  act  obtain  prio- 
rity to  every  other  incumbrance,  i.  556,  n. 
of  priority  by  possession  of  legal  estate, 

i.  556,  n. 
summary  of  points  relating  to  priority,  !• 

556,  n. 

DO  equitable  priority,  i.  557,  n. 

except  when  legal   estate  outstanding,  i. 

557,  n. 

second  mortgagee  may  obtain  what  priority, 
i.  557,  n. 

of  priority  by  acceleration  of  charges,  i. 
M.  557,  n*  ii.  1069. 

by  exception  in  covenant  agahist  incum- 
brances, i.  557,  n. 

by  registration,  iL  624.  628,  n.  See  Regie* 
tration, 

pf  registered  judgments  in  Ireland,,  ii. 
631,  n. 

assigument  from  two  of  three  trustees  of 
attendant  term  preferred  to  assignment 
by  other  one,  L  436. 

of  priority  by  equitable  mortgage,  i.  557,  n. 

equitable,  preferred  to  legal  iiiortgage  with 
notice,  ii.  1058. 

•ecus  if  legal  mortgage  made  without  notice 
of  former  deposit,  ii.  1058. 

of  vendor's  lien  and  equitable  mortgage, 
decided  by  rule  qui  prior ,  &c.  ii.  1062. 

crown  debts  have  priority  to  statute,  judg- 
ment, or  recognizance,  if  lands  not  deU- 
vered  to  subject,  ii.  1077. 

crown  debts  not  of  record  entitled  to  prio- 
rity over  subjects  execution,  if  property 
in  goods  not  changed  by  sale  and  deli- 
very, ii.  1078. 
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I>RIORITY-<eMi<tmtfd.) 

king  preferred  to  assignees  of  bati1init>t, 

ii.  1085. 

See  Bill  of  ladings  BiU  qfsaU,  Cmieeid* 

mentf  Fraud,  Incumhrtmcef  Prior  in' 

cumbrance,  Secondy  Third,  FouTth,  and 

.   F^h  3Xortgagees» 

PRIVATE  RIGHTS, 

must  give  way  to  pablic  good,  i.  405,  n. 
private  nien'8  actions  and  snits  mnfet  be 
suspended  for  a  convenient  time  for  good 
of  the  realm,  i.  405,  n. 
See  AmbaUador. 

1»RIVILEGE, 

extent  of  attome^r's, privilege,  iL  5B8,  n. 
'restriction  of,  ii.  589,  n. 
is  the  attorney's,  not  the  clients,  11.  588. 
See  Attorney^  Attomey  and  CHent,  SoU- 
citor.  Witness. 

PRIVY  SEAL, 

writ  of,  necessary  to  enable  infknt  to  levy 
fine  or  snfiTer  recovery,  1.  S34,  n. 

PROCEEDINGS, 

of  staying  proceedings  under  7  Geo.  8.  c.  SO. 

i.  170,  n. 
stayed  on  tender  of  principal,  interest,  and 

costs,  i.  168. 
except  where  right  is  qnestioned;  or  it 

would  prejudice  sabsequent  incumbranc- 
ers, i.  169. 
Id  this  case  principal  and  interest  innst  be 

admitted  on  reference,  i.  170. 
under-mortgagor  moving  to  stay,  most  re-  | 

deem  mortgage  on  hii  own  estate  and  | 

others,  i.  340,  n. 
time   may  be  enlarged  under  foreclosure 

nisi,   if  proceedii^gs  stayed  under  stat. 

r  Geo.  2.  c.  30,  ii.  998,  n. 
additionbl  cases  en  this  statute,  ii.  1094. 

See  Ejectment,  Foreclosure,  Staying  pro* 
teedings, 

PROCESS— (see  SepiestraJtion,  Subpesna.) 


«  PROFITS," 

meaning  of  the  word,  i.  73,  n.  ii.  848,  n. 
it  implies  a  power  to  mortgage,  i.  61, 62. 
if  yearly  profits   cannot  raise  sum  within 

time  appointed,  mortgage  may  be  made, 

i.  63.  73,  n.  74,  n. 
where  the  word  **  profits"  vrill  enable   a 

mortgage,,  i.  73,  n. 
where  it  will  not,  i.  74,  n. 
devise  to  pay  debts  oat  of  profits  equiva^ 

lent  to  devise  to  sell,  i.  326,  n. 
See  Covenant,  Portions. 

PROMISE, 

of  account  withUi  twenty  years,  equal  to 
account  stated,  in  protecting  equity  of 
redemption,  i.  570,  n.  389. 
of  redemption  not  enough  to  open  fore- 
closure  against  mortgagee's  consent,  H. 
1009. 
See  Account,  Acknowledgment, 

PROMISSORY  NOTE, 

not  enough  to  remove  Teodor's  equitable 
lien,  iL  1062. 
See  Note. 


PROOF. 

what  tufficient  proof  of  eleMlon  of  dee^ 
ii.  lOtf ,  n. 

See  Execution  if  dui,  WitnesB. 

PROTECTION,  . 

prior  incumbrance  prMectt   that   part  m 

estate  only  which  it  comprises^  u  47S. 
legal,   someUmes    protected   by  eqnHakk 
mor^ge,  ii.  1061. 
See  Attikdant  term.  First  Msttgagte, 
Judgment,  PriarUf,  StatMU. 

PROTESTANT  ' 

heir  of  papist  may  redeem,  &•  S64. 
See  Catholic,  Heir,  PnfisU 

PROVISION      • 

made  for  children,  •no  grooiid  for  aaspcad- 

ing  portions,  i.  91. 
for  maiDteBanee,  dot  supplied  by  eqoity  t» 
prevent  portion  vesting  at  twevty-ooe, 
though  not  then  payable,  i.  9f  . 
See  Dtaknienance,  Portisms. 

PROVISIONAL  ASSIGNMENT  (in  Baek- 

ruptcy), 
extent  tested  subaeqnently  to.  it,  too  late^ 

ii.  1085. 

PROVISO 

for  payment  of  mone^  and  intefest^  delinlt 
of  one  payment  or  intereat,  forictlueof 
whole  proviso,  ii.  90S. 
efeet  of  proviso  that  It  shall  be  tawfiil  Ar 
mortgagor  to  take  the  profits  till  defimtt 
in  payment,  i  171. 
See  CondUien,  Prmrim  for  reinsftism. 

PROVISO  OF  CESSER, 

power  to  portion  includes  power  to  create 

term  with  proviso  of  cesser,   1.  490,  a. 

491,  n. 
term  directed  to   cease  cannot  be  cooti- 

nued,  i.  491,  n. 
what  such  a  proviso  should  contain,  L  490,  a. 
money  paid  after  day  vrill  not  cease  Vam, 

ii.  1095. 

PROVISO  FOR  PORTIONING, 

what  it  should  contain,  ii.  1136,  n. 

PROVISO  FOR  REDEMPTION, 

limited  to  mmrtgagee,  and  not  to  hii  hm, 

yet  heir  may  redeem,  i.  116. 118. 
'80  where  it  is  reserved  to  him  and  the  heiis 
male  of  his  body,  and  he  diea  vFitboat 


issue,  i.  119. 
so  where  it  is  confined  to  the  life  of  (he 

mortgagor,  i.  119. 
provisoes  for  redemption  by  way  of  agree- 
ment and  condition  distingalslied,  i  8. 

271.    See  Ht'conveyance. 
presumed  firom  inadequacy  of  price,  i  SS7. 
proviso  to  pay  money  on  any  MichaelBii- 

day  gives  everlasting  right  to  redeem,  i 

374. 
erased,  assurance  nevertheless  adjudged  a 

mor^^ge,  i.  S83,  n. 
See  Ahsobde  conveyance,  Agreemeni,CesF 
dUtion,  Dtfeasance,  Mortgagee,  Pst* 
chase.  Redemption* 

PUISNE  MORTGAGE, 

distinguished  from  eigna  and  mesm  mart* 
gage,  i.  5S4,  n. 
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PUISNE  MbRTOAGE-(MiiltiiiMil.) 

fuitni  mortgagee,  may  parebase  prior  in- 
cambrancc  to  protect  himself^  i.  5iS« 

bnt  prior  mortgage  no  protection  unless  it 
be  forfeited,  i.  593. 

f^dtne  mortgagee,  buying  in  prior  secarity, 
paid  all  due  on  tbat  security  as  well  as 
On  bis  own,  i.  483.  524. 

e^ktra  if  it  be  to  cover  mortgage  wbicb  be 
bolds  as  executor,  agent,  trustee,  or  guar- 
dian, i.  345>  n.  524,  n. 

PURCHASE 

with  notice,  set  aside,  thoagh  for  ndne,  ii.  I 

585,  a. 
defeasible  purchase  distinguished  from  mort- 
gage, i.  130. 
See  UeiTy  NoiicCf  PerMMl  estaie,  Pur- 
ckater, 

PURCHASE  MONEY  UNPAID, 

cf  Tender's  lien  fbr,  i.  354.  ii.  87t.  106t. 
if  vendee  sell  or  die  this  Ueo  ceases,  yet 

court  will  sometimes  re^ore  it  in  fiivvur 

of  legatee,  iL  ^%, 
equitable  lien  removed  by  taking  what  se« 

curity,  i.  354,  n.  ii.  t06«. 
bond  in  England  at  6  per  cent,  fbr  puit^hase 

money  unpaid  of  estate  in  West  Indies, 

void,  ii.  699« 
fsd  qfugrt  now,  ii.  899,  a. 
that  purchase  monev  is  nni»aid,  not  to  be 

inferred  from  deed  deducing  title  ^by  re<* 

^ital,  ii.  580. 
See  Vemhr, 

PURCHASER, 

what  and  who  he  is,  if.  854,  n. 

cannot  resist  performance  of  contract  for 

want  of  covenants  for  title  by  trustees, 

i.  61,  n. 
concerting    with    executor    in    frandnleot 

transactions  liable  for  full  value,  i.  102,  a* 
from  executor,  not  bound  to  take  notice  of 

tr^i^s  of*  will,  ii.  568,  n.  . 
decreed  to  pay  legacy  from  his  having  ao« 

tice  of  will,  ii.  568,  n. 
from  executor,  anected  with   notice  tliat 

debts  are  unpaid,  ii.  569,  n. 
of  personal  estate  from  executor,  mayiH 

some  cases  be  bound  to  see  his  money 

applied,  i.  103.  244,  n. 

'''^I'kSi^S^  i*  ^  purchaser,  1.  211. 

of  estate  with  a  bad  title,  shall  have  the 

benefit  of  any  title  afterwards  acquired 

by  vendor,  i.  190, 
after  biH  filed,  purchases  at  his  peril,  i.  215. 
buprtng  lands  under  a  general  power  to  sell, 

IS  not   obliged  to  attend  to  sufficiency 
*  or  insufficiency  of  land  aold  for  the  pur- 
pose, i.  216. 
eonira  if  there  be  Ub  pendmt  between  heir 

aad  trustees,  i.  2t6. 
or  if  power  to  sell  depend  on  insefficiency 

of  another  fond,  i.  2i6,  217.  SS9>  240, 241. 
if  the  'first  trust  be  to  pay  debts  generally, 

purchaser  is  discharged  from  attending 

to  the  application  of  his  money,  i.  217. 
otlierwise  where  trust  >s  for  payment  of 

scheduled  debts^  U  218, 219. 
when  purchaser  is  exonerated,  he  is  not 

answerable  for  money  embezzled  by  trui- 

tecs,  i.225. 


PURCHASER—CcMllMMd.)- 

bnt  where  money  is  raised  under  tanctioa 
of  an  act  of  parliament  breaking  in  upon 
a  settlement,  he  must  see  the  money  spe- 
cifically applied,  i.  226,227. 
to  if  sale  be  under  a  decree  of  court  of 
Cbancerv,  payment  to  a  trustee  for  pur« 
poses  of  the  decree  is  not  a  discfcarge, 
I.  227,  228. 
not  bound  to  see  his  money  applied  where 
trustees  are  appoinud  to  sell  land,  j.  327, 
328. 
cases  where  purchaser  must  see  his  aonej 

applied,  i.  241,  n. 
cases  where  he  is  exempt  from  tbat  liability, 

i.  243,  n.  244.  n. 
if  a  special  authority  be  given  to  particular 
persons  to  give  enectual  receipts  for  mo- 
ney received  for  the  purchase  of  land, 
that  authority  cannot  be  assigned  or  de- 
legated directly,  but  it  may  indirectly  be 
varied  by  parties  renouncing,  L  342.  246. 
See  DelegvtionyJHsckumerf,Poicerf  R«- 
nMneUUionf  Tnutees,  , 

must  redeem  both   mortgages  or  neither, 

i.  340. 
of  equity  of  redemption  for  valuable  consi- 
deration, may  redeem  mortgage  withoat 
discharging  bond,  i.  359. 
forv^ue  wi&out    notice,   allowed  to  use 

deeds  stolen  from  winoow,  i.  51^. 
cannot  protect  himself  by  taking  a  convey* 
ance  n-om  a  trustee  with  notice  of  a  trust 
at  time  of  obtaining  it,  i.  535. 
plaintiff  held  to  strict  proof  of  title  against 

banAJtdt  purchaser,  i.  544. 
if  purchaser  cannot  deduce  title  but  by 
oeed  leading  to  a  fkct,  he  will  hate.notioe 
of  that  fact,  Ii.  565,  n. 
presumed  acquainted  with  writings  neces- 
sary to  vendor\i  title,  ii.  572. 
has  notice   of  every  thing  of  which  his 

vendor  has  notice,  ii.  565*  567,  a. 
Bot  presumed  to  know  doubtfnl  effuittes, 

ii.  666,  n. 
contra  of  plain  equities  and  common  law  of 

the  realm,  ii.  56f ,  n. 
with  notice,  has  benefit  of  waat  «f  notioe 

by  intermediate  parties,  ii.  565,  n. . 
Ifrith  notice,  sells  to  one  without  notice  ac- 
countable for  purchase  money,  Ii.  572. 
with  notice,  from  one  without,  slieltered, 

under  first  purchase,  ii.  672,  n. 
bound  to  enquire  for  conslderatiOQ  of  set- 
tlement, ii.  572. 
centra  if  title  good  without,  ii.  573. 
having  notice  that  legal  estate  Is  outstand- 
ing, bound  by  tmsts,  ii.  578,  n. 
from  remainder-man,  should  see  that  prior 

entail  is  spent,  ii.  579. 581. 
nay  shew  that  his  attorney  misinformed 

him,  ii.  580. 
without  notice,  having  legal  estate  or  best 
right  to  it,  not  to  be  annoyed  or  hlirassed 
in  equity,  i.  468.  471.  ii.  596. 
taking  defective  conveyance  without  notice, 

and  procuring  term,  protected,  i.  468. 
If  purchaser  with  notice  protected  by  pro- 
curing assignment  of  unassigned.satbfied 
term?  ii.  613.  6l5. 
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withont  notice,  obtaining  legal  estate,  not 

prejudiced  by  prior  registered  equitable 

incumbrance,  ii.  628,  n. 
for  Talue  withont  notice  a  favourite,  and 

equity  will  not  disarm  but  assist  him, 

i.  478,  n.  480,  n.  ii.  642. 
not  compellable  to  discover  any  tUng  to 

his  prejudice,  ii.  643. 
no  presumption  against,  ii.  645. 
nor  the  least  step  taken  against  hiip  in 

equity,  ii.648. 
not  even  to  perpetuate  testimony,  ii.  648. 
only  in  furtherance  of  justice,  ii.  654,  n. 
not  obliged  to  discover  what  lands  are  sub- 
ject to  his  judgment,  ii.  649.  I 
of  goods  at  under-value,  discovery  ordered  I 

on  terms,  ii.  651. 
mature,  and  extent  of  plea  of  purchase  for 

valuaUe   consideration   without   notice, 

ii.  651. 
sometimes  placed  in  better  situation  than 

Ills  vendor,  ii.  768. 
of  expectant  heir,  must  account  as  mort- 
gagee, ii.  959,  n« 
but  he  will  be  allowed  his  costs,  ii.  991,  n. 
has  a  lien  on  estate  for  deposit  paid,  ii. 
'  1069. 
fwnv,  if  intended  purchaser  can  compel 

mortgagee  to  shew  mortgage  deed  ?  ii. 

1098. 
See  Mortgage  deed, 

PURCHASER  OF  ESTATE  SUBJECT  TO 
A  MORTGAGE, 

on  his  death  land  first  liable  to  mortgage, 
U.865. 

purchaser  of  encumbered  estate,  on  further 
advance  charges  other  lands,  principal 
estate  still  primarily  liable,  ii.  866. 

whether  such  a  purchaser  has  made  his  per- 
sonal estate  first  fund  fi>r  mortgage,  a 
question  of  intention,  ii.  873. 

agreement  that  mortgage  shall  be  paid  out 
of  purchase^money,  makes  purchaser's 
personal  estate  first  liable,  i.  873,  n. 

purchaser  for  particular  purpose,  covenants 

^  to  j>ay  mortgage,  debt  not  thereby  made 

"  personal,  ii.  876, 7. 

if  mortgage  forms  part  of  price  of  estate  it 
bec<mies  purchaser's  own  personal  debt, 
i.  874,  n.  88%,  n. 

indorsement  on  conveyance  that  part  of 
purchase  money  is  retained  to  pay 
mortgage,  an  appropriation  of  mortgage 
to  purchaser's  t)wn  use,  ii.  874,  n. 

what  if  mortgage  form  no  part  of  con- 
sideration for  estate,  ii.  874,  n.  882,  n. 
-    by  acta  of  vendee  it  may  be  inferred  he 
intended  to  make  debt  his  own,  ii.  881. 

doctrine  on  this  subject  stated  and  iUustrat* 
ed,  il.  881. 

makes  debt  his  own^  when,  ii,  882,  n. 
.    his  indemnity  to  vendor  against  mortgage 
money  no  appropriation  of  debt,  ii.  883. 

nor  is  his  covenant  with  vendor  to  pay  mo- 
ney, ii.  883,  n.  ^ 

contra  if  he  covenant  with  mortgagee, 
ii.  883,  n. 


PURCHASER  OF  ESTATE  SUBJECT  TO 

A  MORTGAGE— (««<««««-) 

new  equity  of  redemption,  and  covenant  by 
purchaser  to  pay  money,  an  appropcit- 
tion  of  debt  to  his  own  use,  iL  884,  n. 

if  beyond  indemnity  to  vendor,  purchaser 
knters  into  new  contract  with  morteagee 
as  for  different  times  and  modes  of  psy- 
mnit,  &c.  he  makes  mortgage  debt  iu 
own,  ii.  885,  n. 

purchaser  cannot  by  implication  make  debt 
his  own  without  concurrence  of  mortgagsr 
in  conveyance ,  ii.  885,  n. 
See  CovtMMtf  Hdr,  Peranml  Estate, 

Q. 

QUARE  IMPEDTT, 

to  compel  mortgagor  to  present  nosninee  «f 
mortgagee  to  an  advowaon  will  be  letun- 
od  in  equity,  i.  197. 

QUARRY, 

mortgagee  not  aUowed  for  opening,  u. 
950,  n. 

QUJ4  TIMET, 

bill  of,  lies  to  prevent  mischief,  L  313,  a. 

QUI  PRIOR  est  tempore  poHor  eat  itare, 

applies  where  one  of  two  innocent  p^nsm 

must  be  loser,  i.  160.  ii.  641,  n. 
so  it  applies  to  mortgagees,  i.  261^  n. 
and  between  different  creditors,  L  257,  a. 
also  to  ehosee  in  action,  i.  451. 
and  bare  equities,  i.  446.  534,  n. 
the  rule  determUiing  priority  of  redemptiao, 

i»  262,  n. 

RAISE, 

if  power  to  raise  a  sum  authorises  power  t» 
raise  it  by  mortgage,  iL  1032,  n. 
See  Power. 

RATES, 

l>equest  of  mone^  due  on  parochial  lUes  t» 
cnarity,  void,  i.  143,  a« 

REAL  ESTATE, 

real  and  personal  property  dlsfinguiAfd  ss 

to  retension  of  possession,  i.  19. 
mortgage  of  real  estate    by  exeortor,  i. 

104,  n. 
exempt  at  common  law  from  execution  lor 

a  personal  duty,  ii.776. 
exception  m  case  of  the  king*a debt,  ii.776. 
or  wnere  bound  in  respect  of  the  beir  ss 

expresslv  within  the  contract,  ii.  776. 
wlience  this  exeaption  aroae,  ii.  776. 
but  where  heir  was  expresslv  bound,  acte 

of  d€bt  lay  agahist  him,  ii.  777. 
modes  whereby  real  estate  may  be  subjects 

ed  to  specialty  and  simpleoontract  debts, 

ii.  787. 
when  real  estate  is  the  first  fund  for  debts, 

ii.  821. 
produce  of  real  estate  to  be  first  appMi 

where  devise  is  to  sell,. "  and  whea  sold** 

to  pay  mortgages  and  other  dcbt^  sad 

add  residue  to  personal  esmte,  ii.  W* 
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REAL  ESTAT£'-(««mHfiii«fO     ' 

particularly  appropriated  to  debts,  penooal 

fund  exempt,  U.  8S6. 
bnt  there  must  be  clear  and  distioct  charge 

of  debts  on  real  estate  to  make  it  liable, 

ii.  8i3,  n. 
neither  charge  on  real  estate,  nor  direction 

to  sell,  nor  creation  of  term  for  debts, 

will  exempt  personal  fund,  ii.  844,  n. 
descended  estate  must  exonerate  reiU  estate 

incambered  in  favour  of  devisee,  ii.  840, 

841. 

although  there  be  a  general  charge  for  pay- 
ment of  debts,  ii.  8M. 
•neb  charge  makes  no^ifference  as  betvreen 

heir  and  devisee,  but  only  improves  con» 

ditkm  of  creditors,  ii.  854. 
conirs,   if  estate   devised    be   specifically 

charged,   then  it  shall   be    first  liable, 

ii.  856. 
even  in  exoneration  of  heir,  ii.  857. 
these  are   always  questions  of  intentioni 

ii.858. 
general  role  as  to  order  In  which  real  assets 

are  to  be  applied,  ii.  861. 
Mng  original  debtor,  must  bear  burthen, 

though  bond  be  subsequently  given  for 

debt,  ii.  878. 
See    Heir^  Permmid  utate^    Pwnkuer 
sul^ett  to  mortgage. 

RECEIPT, 

power  to  trustees  to  give  receipts,  ex- 
onerates purcbaser  from  seeing  his  money 
applied,  i.  240,  n. 

for  purchase  or  mortgage  money  indorsed 
on   deed,   conclusive  at    law,   but    not. 
in  equity,  ii.  106S. 

of  money,  a  sufficient  surrender  of  term, 
ii.  1086. 
See  Sumnder, 

RECEIVER, 

mortgagor  said  to  be,  i.  158. 

tiie  court  will  appoint  a  receiver,  i.  177. 

when  he  will  be  appointed,  i.  293. 

may  be  appointed  pending  bill  to  foreclose, 

ii.  1098. 
what  and  who  he  is,  i.  294,  n. 
mode  of  his  appointment,  i.  294,  n. 
proposed,  by  whom,  i.  295. 
parties  neglecting  to  propose,  master  may 

appoint,  i.  295,  u. 
master's  approval  not  disturbed  but  on  spe- 
cial grounds,  i.  295,  n. 
motion  for,  4tt  what  time  it  may  be  made, 

i.  295,  n. 
before,  hearing  or  answer  on  strong  case, 

i.  295,  n. 
motion  for,  may  be  made  af\er  decree,  but 

never  ex  parte,  i.  296,  n« 
motion  for,  and  injunction,  should  be  se- 

|>arate,  i.  296,  n. 
when  appointed  of  part  of  estate,  i.  296,  n. 
cannot  be    appointed  without   mortgagee 

being  before  court,  i.  296,  n. 
who  may  be  receiver,  i.  296,  n. 
mortgagee  cannot  be,  bnt  he  may  employ 

bailiff,  i.  296,  n. 
tenants  in  possossioii  ordered  to  fittorn  to 

receiver,  ji*  294,  q. 


RECEIVBR«-(tfsn<t}iifSfi.) 

directed  to  pay  interest  and  balances  to 

accountant-general,  i.  294,  n. 
■ever  appointed  where  no  bill  filed,  except 

in  case  of  lunacy,  i.  295. 
salary  of  receiver  appointed  by  mortgagee, 

not  allowed  except  when,  i.  297,  n. 
what  security  he  must  give,  i.  297,  n. 
assigmnent  of  mortgage  bad  security  /or, 

1. 297,  n. 
sureties  for,  i.  297,  n. 
is  an  officer  of  court,  L  298. 
wIkui  second  mortgagee  may  have  receiver 

appointed,  i.  298,  n. 
snb«mortgagee,  being  tenant  hi  possessimi, 
cannot   object    to    appouitment  of  re- 
ceiver, 1. 299,  tt. 
second  mortgagee  may  insist  on  appoint-  ' 
ment  of  receiver,  if  first  mortgagee  re- 
fuse to  take  possession,  i.  299;  n. 
where  receiver  appointed  without  consent 

of  first  mortgagee,  i.  299,  m 
not  i^pointed  when  legal  title  in  dispute, 

unless  rents  are  in  danger,  1.  SOO,  n. 
court  reluctantly  appoints  a  receiver  against 

legal  estate,  i.  296,  n. 
but   mortgagee   has   nothing   to  do  with 
motion  for  receiver,  if  legal  title  not 
endangered,  i.  299,  n. 
may  be  put  on  tenant  for  life  by  remainder- 
man, 1. 300,  n. 
reasons  for  placing  receiver  on  tenant  for 

life,  i.  500,  n. 
tenant    for  life  refusing    to  shew  deeds, 
good    ground    for  having  receiver  ap- 
pointed on  him,  ii.  1098. 
appointed  in   favour  of  equitable  incum- 
brancer, i.  300,  n. 
incumbrancer  loses  his  interest  by  suficring 
receiver  to  pass  his  accounts  vnthout  de- 
manding it,  I.  300,  n. 
appointed    on,  motion    by  one  tenant  in 
common  against  his  companion,  L  301,  n. 
of  receiver's  Uying  out  money  for  repairs, 

i.SOl,  n. 
rents  paid  into  court  by  receiver,  personal 

estate,  i.  301,  n. 
no  anpropriation  of  funds  as  between  real 
and  personal   representatatives,   by  ap- 
pointment of  receiver,  i.30l,  n. 
may  give  notice  to  quit,  i.  302,  n. 
but  cannot  let  without  an  order,  i.  302,  n. 
may  distrain  on  tenants,  bat  not  on  owner, 

witliout  order,  i.  302,  n. 
cannot   commence    or   defend   ejectment 

without  leave  of  court,  i.  302,  n. 
can  pay  notlung  out  of  balance  of  lus  ac- 
count without  an  order,  i.  303,  n. 
is  an  agent  within  statute  of  4  Geo.  2.  c.  98* 

8. 1.  i.  302,  n. 
acconnts  of  receiver  to  be  settled,  and  ba- 

lanees  paid  in  yearly,  i.  303,  n. 
miwt  pay  interest  for  balance  kept  ui  liis 

hands,  i.  303,  n. 
cannot  be  disturbed  in  his  possession  with- 
out leave  of  court,  i.  303,  n. 
answerable  for  failure  of  bank,  if  he  make 

deports  to  his  own  use,  i.  304,  n. 
aliowcd  nothing  for  trouble,  304,  i.  n. 
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R£CEIVER-<Mm«tinfcrf.) 

what  actloiis  lie  ftgainst  Uiii,  i.  904,0. - 

mav  be  sued  in  action  of  acconat,  i.  S04,  n. 

cmbieaxUng  hia  receipts,  mortvagoB  an- 
swerable except  in  cases  of  fraad  and 
wilful  default,  u  304,  n. 

when  and  1m>w  reeatver  is  discharged,  i. 

^4,n. 
,  can  only  be  discharged  on  petition,  i.  904,  n. 

of  receiTer  of  colonial  estates,  i.  902,  n. 
905,  n. 

in  possesuoB,  cannot  sae  eUgkj  i.  5fO,  n. 

account  of  mortgagee  and  receiver  dis- 
tinguished, U.  048,  n. 

obsenratioBB  on  appointment  of  coMreBtional 
reaaiTer  by  parties,  li.  1145,  n. 

RECEI  V£R.OEN  ER  AL, 

of  a  county  cannot  be  receiver  of  rents, 

KS96,n. 
of  the   lien   of  crovm  debts   on  lands  of 
receiver-general   and     his  sureties,    il. 
1078. 
See  Crovfn  debi$, 

B£C£IVER  OF  TAXES, 
See  CoUeetor^ 

ItBCrTAL, 

bf  mortgage  in  deed  between  mortgagor 
and  mortgagee,  keeps  alive  redemption, 
t.986,  n. 

■o  do  recitals  in  deeds  between  mortgagee 
and  third  persons,  i.  986,  n. 

fedemption  decreed  after  thirty-four  years 
possession  by  mortgagee,  on  recitals  in 
fleeds  between  him  and  third  persons, 
i.  586.  n. 

cflRbct  of  recital  under  mistake,  1.  449,'n. 

of  term,  in  deed  to  which  trustee  is  a  party, 
keeps  It  on  foot,  i.  500,  n.  501,  n. 

title  aedoced  by  recital,  affords  no  notice 
that  purchase-money  Is  unpaid,  ii.  580. 

of  deed  by  date  and  parties,  notice  of 
trust  contained  in  it,  ii.  692,  699. 

ef  fnudclent  intent,  will  not  afieet  bon& 
fide  purchaser  without  actual  notice, 
ii.  654,  n. 

that  change  of  rights  is  intended  on  settle- 
ment of  equity  of  redemption,  after 
mortgage,  unnecessary,  ii.  799,  n. 

practical  result  of  cases  on  this  bead, 
ii.  799,  n. 

of  debt  does  not  make  It  a  specialty,  ii.  775,  n. 

mortgagee  may  take  advantage  of  recital 
or  book  of  accounts  to  shew  what  is 
really  due,  ii.  960,  n. 

of  creation  of  power,  essential  to  its  valid 
execution,  ii.  i09f . 

agreement  to  make  mortgage  may  be  in- 
ferred fh»m  recital  in  defective  deed, 
ii.  1049. 

in  bond  or '  defeasance,  enough  to  shew 
purpose  of  deposit,  ii.  1061. 1068. 

RECOGNIZANCE, 

uninrolled,  not  available  at  law,  i.  45t,  n. 
enrolled  after  due  time  elapsed,  judgment 

in  interim  preferred  in  equity,  i.  519. 
cannot  be  tacked  to  mortgage  to    benefit 

cognisee  against  mesne  incumbrancers, 

i.  520, 521. 


R£COGNIZANCE^(Miilmaatf.) 

on  ImU  to  foreclose,  mort^gor  may 

without  paying  lecogniiance,  iL  10<1. 
sed  qmate  now,  if.  1021,  n. 
of  scenrity  by  recognizance  in  ifatare  «f 

statute  staple,  ii.  1075. 
of  security  by  recogniaanee    at   co>>bmb 
law,  ii.  1075. 
See  iSita<«ls  merdknif,  SMmtt  fimfU* 

RE-CONVEYANCE, 

proviso  for    re-conveyance  and    coaditiflB 

for  redemption,  distinguished,  u  a. 
proviso  for  re-conveyance  and  agieeiiicat 

for  re*parcliase,  distinguished,  i.  19&  199. 
proviso  for  re-convefance  within  a  year, 

redemption  refused  ^Icr  siateea  yeais^ 

i.  127. 
as  to  pretuming  a  surrender  or  re-convey- 
ance, i.  495,  n.  496,  n.  499,  a. 
when   nothhig  hot    form    of   ooaveyaace 

wanted,  re-oonveyancc  may  be 

I.  499,  n. 
mortgagee  aUowM  a  week  at  least  to  , 

re-conveyance  on  payment  of  Ins  money, 

ii.  941. 
See  GouMyaace,  Legti^i  ciMs,  Lmgtk  ^ 
(me,  fVeiiMq>lMii. 

RECORD, 

court  will  not  amend  the  record,  1.  280,  a. 
crown  debtor  by  record  distinguished  lf«m 
simple  contract  debtor  to  crswn,  as  la 
le^  and  equitable  mortgages,  it  1068. 
See  Crowx. 

RECOVERY, 

a  species  of  convejrimce,  i«  207,  a. 

ttnant  ia  taii  compellable  to  suffer,  when, 

i.  6i; 
a  revocation  pro  iml^  only,  i.  ilO,  n.  ill,  a. 
by  tenant  in  tail,    always    revokes  vnH, 

i.  119,  n. 
and  confirms  prior  mortgages  and  iocm- 

brances,  i.  59,  n.  165.  190. 
but  it  does  not  confirm  equitable   cbvge 

against  legal  mortgagee  without  nolicr, 

i.  165,  n. 
nor  prior  voluntary  settlement  agunst  sab> 

sequent  mortgagee,  i.  166,  n. 
infant  directed  to  convey  by  recovery  under 

statute  of  Amie,  if  necessary,  i.  207,  n. 
writ  of  priv^  seal  requisite  to  enable  infimt 

to  suffer,  i.  994,  n. 
suffered  by  a  mortgagee  in  possession,  wiB 

not  bar  mortgagor,  i.  21 2. 
if  mortgagee's   concurrence    be  necesssiy 

to    perfection    of    equitable    recovery, 

i.  268,  n. 
trustees  to  preserve  contingent  remai&ilen 

may  join    in  suffering  recovery,  whcBy 

i.  597. 
recovery  being  part  of  mortgage  assaraoce, 

no  absolute  bar  to  dower  against  inlesi- 

lion,  ii.  680,  u. 
See  l^lbu,  H^hmii  and  Wift. 

RECTOR, 

mortgage  i>y  rector  of  ctMnpositioD  for 
titiies,  preferred  to  sequestratidD  of 
judgment  creditor,  ii«  1160. 
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RECTOR^cmUmmI.) 

evmot  leaae  to  bind  bU  siieeMiory  ii.  1161,  n. 
but  be  may  biod  bUnielf  (fir  bis  own  life, 

i.  1161,  n. 
be  may  tbereibre  mortgage  for  bit  own  life, 

witb  covenant  that  be  will  not  resign,  and 

if  promoted,  will  mortgage  new  benefice, 

ii.  1161,  n, 

HBOTORY, 

may  be  mortaged,  i.  17. 

mortjrnge  of  rectory  preferred  to  seques- 
tration   creditor    under    circumstances, 
ii.  1160. 
See  Ad!eow$cn, 

USMEUVEUr 

of  deed,  operates  as  a  eonfirmation,  wben, 
ii.'7n,ii. 
See  CM^fmaliMi,  £iiis6aiid  and  ITife. 

REDEMPTION, 

gifen  on  mortgages  in  ite^  i.  7* 

whas  it  is,  i.  250. 

legal  and  equitable  right  to  redeem  dis- 
tinguished, i.  S6a,  n.      , 

is  a  right  origiuating  m  a  coart  of  equity, 
nnd  goyemed  by  equitable  roles  only, 
i.  5S5. 

there  is  no  redemption  at  law,  iL  66S. 

redemption  and  re-pnrcbase  words  of  si- 
miiar  import,  i.  139,  n. 

equity  of  redemption  is  inseparably  inci- 
dent to  mortgage,  i.  116. 119. 

cmmot  be  restrained  by  any  agreement, 
i.  119.  ^       J  -» 

cannot  be  restricted  to  a  particular  period 

of  time,  1.  li9. 
is   equally  incident  to  mortgage,  whether 

power    of  redemption  be    contained  in 

same  or  distinct  deed,  L 120. 
prOTi»o  for  redemption  may  be  supplied  by 

parol,  i.  151. 
equity  of  redemptbn  la  the  fee-simple  of 

tfao  land,  i.  S5l.  887. 
win   descend,   may  be   granted,  derised, 

entailed,  and  barred,  i.  t5«. 
may  be  aliened  by  deed,  t  85f ,  n. 
will  support  pa$te$do  /nirU  and  eoitesy, 

but  not  dower,  i.  252,  n.  330, 
will  not  escheat,  i.  26f ,  n. 
continues    open    till     actnally   foreclosed, 

1. 253.  287.  288. 
will  be  noticed  in  a  court  of  Uiw,  i.  254w 
caunot  be  tal^en  in  execution,  at  least  as  to 

leaseholds,  i.  254.  255. 
is  a  good    consideration  for  a  contract, 

1.  254,  n. 
or  to  maintain  an  assumpsit,  i.  254. 
luit  to  be  released  by  ooYenant  for  tether 

assurance,  i.  256. 
who  may  claim,  i.  261. 
belongs  to  mortgagor  and  all  persons  claha- 

>ng  under  him,  L  261. 
ground  for  redemption  is  an  interest  in,  or 

a  lien  on  land,l.  261,  n.  > 
IS  m  general  decreed  only  to  those  who  are 

entitled  tp  the  legal  estate,  i.  332. 
"•"•J  *»«  o£  entire  mortgage,  i.  262,  n.  282. 


REDEMFTION-KcMiNattiMl.) 

amignee  of  partial  interest  ^  may  redeem 
wnole  mortgage,  L  262,  n. 

▼olnnteer  may  redeem,  i.  269,  n» 

assignee  of  mortgager  may  redeem,  i.  263. 

assignee  of  eqnity  of  redemption  abandoned 
ibr  fifteen  yearic  may  redeem,  i.  263. 

assignees  of  bankrupt  mortgagor  may  re« 
deem,  i.  268. 

bargain  and  sale  not  necessary  to  give  as- 
signees right  to  redeem,  ii.  971,  n. 

assignees  cannot  compel  redemption  against 
mortgagee,  having  legal  estate  and  pur- 
chasing eqnity  of  redemption  after  act 
committed  hot  witiiout  notice  thereof, 
ii.  591, 

bankrupt  may  not  redeem,  L  26ft. 

but  iasoUent  debtor  may,  i.  tet* 

mortgagor's  tenant  may  redeem,  i.  263. 

protestant  lieir  may  redeem  if  mortgage  be 
made  by  popish  heir,  i.  264. 

belongs  to  same  person  as  estate  did  pre* 
▼iously  to  execution  of  power,  i.  266. 

customary  heir  may  redeem,  L  265. 

belongs  to  devisee  of  mortgagor,  i.  266* 

equity  of  redemption,  vested  in  tenant  in 
tail,  may,  it  is  said,  be  devised  by  him 
for  payment  of  debts,  L  267. 

nd  quitre  now,  L  268. 

enquiry  whether  equity  of  redemption  de- 
visable before  condition  broken,  i^  268« 
270,  n. 

judgment  creditor  may  redeem,  L  256.  271. 
'   timugh  judgment  be  with  stay  of  execdtion, 
i.  276. 

judgment  creditor  preferred  t6  assignee  of 
tMnkrupt,  1. 280. 

judgment  creditor  cannot  redeem  mortgage 
of  leaseholds  until  he  hu  taken  «M  cxe* 
cation,  i.  257,  n.  272.  ii.  609. 

of  redeasption  by  creditor,  i.  281,  n» 

tenanU  by  eUgit^  leoori /aetas,  statute  mer* 
chant  or  staple,  nmy  redeem,  1. 1¥^ 

crown  mav  reaeem,  L  283. 309. 

whether,  if  mortgagee  be  attainted  of  trea- 
son, mortgagor  can  redeem  estate  kt 
hands  of  crown  ?  1. 309,  n.  310,  n. 

equity  of  redemption  good  t^pdnst  king, 
i.  309,  310. 

guardian  of  infant  may  redeens,  i.  284. 

so  may  committee  of  lunatic,  i.  885. 

or  jointress,  dowress,  or  tenant  by  cnvtesy, 
i.  285,  6,  7.  U.  689,  n. 

if  real  estate  of  wife  be  settled  to  her  se- 
parate nse^no  equitable  seisin  in  husband 
so  as  to  give  him  cmrtesy,  i.  290b 

of  seisin  of  equity  of  redemption,  i.  252. 
287,  8. 

creditors  of  husband  suffered  to  redeem  a 
term  purchased  by  him  alter  marriage, 
and  settled  to  himself  and  wife,  and  nf- 
terwaids  mortgaged  by  Um  alone,  u 
290,  1. 

of  contribution  on  redemption,  i.  311.  314. 

subsequent  incumbrancer  may  redeem  after 
'  foreclosure,  if  prior  mortgagee  have  no- 
tice   of  the    incumbrance    before   final 
decree,  i.  297,  298.  506,  n.  ii.  989,  n. 
1000. 


ises 
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REDEMPTIOl^-KAMUtiiitivl.) 

second  mortgagee  may  redeem  iint,  after  a 

decree  obtained  by  latter  to  foreclose, 

ii.  988,  989. 
of  wife's  leasehold,  mortgaged  by  hnaband, 

belonffs  to  him  surviving,  ii.  714. 
amtra  if  wife  snrvrv e,  ii.  714,  715. 
mortgagor  may  redeem    after   release   of 

equity  of  redemption,  if  sneb  release  be 

on  a  secret  trust  for  bis  benefit,  i.  SlO, 

311. 
assignee  to  be  paid  ftU  be  advances  for  le- 

demption,  when,  i.  313. 
tenant  for  life  not  allowed  interest  fbr  what 

he  haa  eipended  in  redeeming,  i.  313. 
of  redemptipn  by  daughter  against  a  post- 

homons  son,  1.  317. 
voluntary,  and   to  prevent  a  foreclosure, 

distinguished,  i.  818. 
of  mortgage  in  fee,  is  not  assets  at  law,  but 

is  assets  in  equity  liable  to  debts,  i.  318, 

319. 
if  released  by  heir  to  defeat  creditors,  will 

be  followed  by  chancer}*  in  bands  of  the 

releasee,  i.  320. 
equity  of  redemption  of  a  term  for  years,  is 

equitable  assets,  i.  3{S. 
release  bv  the  heir  for  money,  puere  if  the 

money  be   assets   to  satisfy  a  judgment 

creditor  of  the  ancestor,  i.  3?3. 
reversion  in  fee  expectant  on  a  mortgage 

for  years,  is  assets  at  law,  and  will  attract 

redemption,  i.  3S3,  324. 
but  it  wiU  not  be  decreed  to  be  sold  to  pay 

a  iudgment  creditor,  he  must  wait  till  it 

falls  into  possession,  i.  324. 
equity  of  redemption  is  de^able  for  pay- 
ment of  debts,  i.  325. 
lands  mortgaged   and  then  conveyed    to 

trustees   for   payment  of  debts,  puisa« 

mortgagees  shall  be  paid  before  general 

creditors,  1.  329. 
equity  of  redemption  on  mortgage  in  fee  of 

a  trust  estate,  devised  by  cesf  vt  que  trust, 

equitable,  not  legal  asseU,  i.  330. 
^       but  though  asseU  be  equitable,  puitne  mort- 
gages to  be  first  discharged,  i.  330. 
,  '    purchased  in  by  execator  is   assets,   and 

liable  to  legacies,  ii.  1043.  ' 

equity  of  redemption  is  not  liable  to  bond 

creditor  in  life- time  of  mortgagor,  i.  330. 
third  persons  may  redeem,  if  those  entitled 

refuse  or  collude,  i.  332. 
person  redeeming  must  be  entitled  to  legal 

estate,  i.  332.  « 

be  who  comes  to  redeem  most  shew  a  title, 

i.  333,  n. 
on  suit  to  redeem,  mortgagee  cannot  object 

that  a  valid  conveyance  is  not  stated, 

1. 333,  n. 
equity  will  assist  claims  to  redeem,  except 

in  cases  of  fraud,  i.  334. 
right  to  redeem  and  foreclose  should  be 

reciprocal,  i.  335. 
decreed  absolutely  or  on  condition,  accord- 
ing to  justice  of  case,  i.  336. 
viewed  according  to  interest  of  applicant, 

1*  33o. 


REI>EMPTION-<eral{MiefrO 

if  possessidii  be  obtamed  agsinat  mottgagcc 
by  frauds  it  must  be  restored  bcAre  r^ 
demption,  i.  338. 

if  a  sum  be  lent  on  an  estate  with  afssd 
title,  and  another  sum  on  an  estate  villi 
a  bad  title,  both  must  b^  redeemed  by 
heir,  or  neither,  1.  338,  9. 

dbtinction  If  heir  claim  by  pvrckaae,  saA 
not  by  descent,  i.  340. 

must  be  of  all  estates  mortgaged,  or  ndlher, 
1.339. 

where  two  estates  are  mortgaged  ta  ons 
person,  no  redemption  of  one  estate 
out  the  other,  ii.  341,  n. 

owner  of  part  of  estate  in  mortgage 
redeem  his  part  separately,  it  1153. 

and  foreclosure,  distmguiahed  su  to  rule  re- 
specting two  estates  mortgaged  tosasK 
person,  i.  342,  n. 

purchased  in  by  an  executor,  is  eonridcTCd 
as  an  acquisition  to  estate  of  hts  testator, 
i.  346. 

equity  of  redemption  not  within  statnte  af 
limitations,  except  by  analogy,  i.  360. 

not  barred  in  case  of  frand,  u  365. 

decr^d  after  forty-one  years,  on  gronnd  sf 
fraud,  1.365. 

refnsed  after  thirty-three  years,  i.  364. 

ten^ears  allowed  to  prosecute  claim  aflcr 
disability  removed,  i.  363. 

persons  under  disability  may  redeem  aAtt 
impediment  removed,  i.  365. 

plaintiff  in  bill  to  redeefi  may  take  advan- 
tage of  legal  impedunent  on  plea  of  sta- 
tute, or  by  amended  bill,  1. 366. 

allowed  to  heir  at  law  of  feme  eaeert,  al- 
though twenty-five  years  elapsed  daring 
coverture,  i.  3iS6. 

benefit  of  rule  extended  to  prowling  as- 
signee of  equity  of  redemption,  i.  364,  a. 

opened 'under  circumstances  where  tenat 
by  curtesy  of  equity  of  redemption  as^ 
signed  to  mortgagee,  who  was  fifty  yeeis 
in  possession,  i.  367,  n. 

tnay  be  at  any  time,  if  mortgagee  wifl  sab- 
mit  to  be  redeemed,  i.  383,  4.  386. 

even  after  release  of  equity  of  redemptioB, 
i.  391,  n. 

modem  rule  as  to  admission  of  parol  cv^ 
deuce  to  prove  existence  of  redemptisn, 
i.  384,  n. 

objections  that  mortgagor  did  not  ^osse 
sooner,  and  that  accounts  are  per^exrd, 
no  avail  if  equity  subsisU,  i.  386,  n. 

recitals  in  deeds  between  flMM-tgagprand 
mortgagee,  keep  alive  redemption,  i. 
386. 

so  do  recitals  in  deeds  between  mortgagee 
and  third  persons,  i.  386. 

decreed  after  thirty-four  years  possesnsa 
by  mortgagee,  on  recitals  in  deeds  1^ 
tween  him  and  third  persons,  i.  386,  a. 
.  mortgage  may  be  redeemable  as  to  one  part, 
but  not  as  to  another  at  same  time,  by 
efiect  of  length  of  tune,  i.388,B. 

there  is  no  stint  to  redemption  where  in- 
terest is  paid  or  it  is  otherwise  acfcoov- 
ledged,  ii.  1098. 
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,  what  circoiDstaoces  will  keep  redemption  I 
alive,  i.  389,  n. 
private  accoaot  by  mortgagee  sufficient  to 

keep  open  redemption,  ii.  1098. 
length  of  time  no  bar    to  redemption  if 
mortgagor  remain  in  possession,  i.  39f . 

mortgagee  revives  redemption  by  suing  on 
bond  or  collateral  security  after  foreclo- 
snre.  ii.  1002. 
,  rerival  of  redemption,   a  consequence  of 
opening  foi^clesnre,  ii.  1003,  n. 

of  necessary  parties  to  bill  to  redeem, 
1.402. 

first  tenant  in  tail  under  limitations  bv 
mortgagee,  must  be  before  court  on  bill 
to  redeem,  L  403. 

bill  by  second  mortgagee  to  redeem  first, 
mortgagor  or  his  heir  a  necessary  party, 
i.  403.  405,  &  n.. 

ezecntor  and  person  having  legal  estate,  ne- 
cessary parties ;  seats  as  to  heir  of  mort* 

'  gagor,  i.408,n. 

persons  entitled  to  equity  of  redemption  in 
another  estate,  necessary  parties,  when, 
1.  402,  n.  ii.  1150. 

mortgagee,  his  trustee,  and  cestui  gac  trusty 
necessary  parties  to  bill'  for  redemption, 
and  mortgagor  must  pay  costs  of  making 
them  so,  i.  402,  n. 

tniuis  que  trust  not  being  parties,  may  (by 
indulgence  of  court)  be  made  so  on  short 
petition,  i.  402,  n. 

heir  being  abroad,  court  cannot  proceed, 
i.  403. 

instance  where  in  such 'case  plaintiff  allow- 
ed to  proceed  without  prejudice,  i.  404,  n. 

mortgagee  having  assigned,  not  a  necessary 
party,  L  405. 

oMfm  now,  ii.  1032. 

second  incumbrancer  cannot  file  bill  to  re- 
deem prior  incumbrances  without  mort- 
gagor, i.  405,  n. 

mortgagor  having  assigned  his  whole  equity, 
need  not  be  parW,  i.  405,  n. 

where  redemption,  forfeited  by  .fraud  in  con- 
cealing prior  mortgages,  i.  406. 

purchased  in  by  several  mortgagees,  will 
enure  to  them  in  same  manner  as  they 
hold  mortgage,  i.  447.  ii.  672.  1042. 

and  foreclosure,  distinguished  as  to  tacking 
further  advance,  i.  526,  n.  ii.  1017. 

dismissal  of  bill  to  redeem  operates  as  a 
foreclosure,  Ii.  999,  n. 
See  Equity  of  redemyiionj  Husband  md 
Wife,  Judgmenly  Party,  Power,  Re- 
leaeey  Two  estates. 

REDUCTION  INTO  POSSESSION, 

of  chose  in  action,  ii.  746,  n.  749. 

by  receipt  of  interest,  ii.  746,  n. 

wife's  cluue  tm  action  not  reduced  into  pos- 
session by  husband's  ejectment,  ii.  751,  n. 

contra  of  foreclosure  aist,  ii«  751,  n. 

assignment  in  bankruptcy  good  reduction  of 
wife's  mortgage  into  possession,  ii.  751. 

but  assignment  in  bankruptcy  or  insolvency 
not  a  reduction  of  wife's  reversionary  in- 
terests into  possession,  ii.  769,  n* 

contra  of  her  contingent  interests,  ii.  752,  n. 
769,  n. 


REDUCTION  INTO  POSSESSION  ^(eon* 

tinued,) 

assignment  in  bankruptcy  will  reduce  wife's 
future    acquisitions    into    possession,  ii. 

771,  n. 

BO  reduction  of  wife's  mortgage  into  posses- 
sion, by  appropriation  of  a  legacy,    ii. 

772,  n. 

•      See  Chases  inaction^  Husband  and  Wife. 

RE-EXECUTION,  equivalent  to  new  grant, 
ii.  722. 
See  Re^Hvery. 

REFERENCE 

to  Master  in  Chancenr  to  see  if  deed  con- 
tains  any  thing  for  plaintiff's  benefit, 
ii.  634,  n.  ' 

See  Master, 

REGISTER 

should  be  searched  for  judgments,  i.  276,  n. 
purchaser  may,  but  not  bound  to  search  le- 
gister,  ii.  622,  623,  n. 

REGISTER  ACTS, 

of  no  effect  on  rules'  in  equihr,  ii.625,  n. 
exposition  of  register  acts,  h.  628,  n. 
English  and  Irish   acts   disthignished,  ii. 
629,  n. 
See  Registration, 

REd^ISTRATION 

of  deeds  and  wills,  ii.  618,  n.  619,  n. 

unnecessary  as  to  copyholds  and  leases, 
ii.  618,  n.  • 

memorial  of,  ii.  618,  n. 

of  death  of  witnesses  before,  ii.  619>  n. 

of  mortgages,  ii,  639,  n. 

of  judgments,  ii.  618,  n.  620,  n. 

deeds  of  appointment,  ii.  620,  n. 

equitable  mortgages  and  charges,  ii.  621,  n. 

leases  and  assignments,  ii.  621,  n. . 

clerical  error  does  not  vitiate  enrolment, 
ii.  621,  n. 

and  notice  compared,  i.  47. 

not  notice,  i.  306.  ii.  618,  619.  622,  o. 
623,  n.  628,  n.  629,  n.  905,  n. 

mischief  of  considering  it  notice  in  every 
case,  iU  630,  n. 

prevents  tacking  in  Ireland,  ii.  592,  n. 

bnt  not  in  England,  Ii.  627. 

priority  of  title  regulated  by  time  of  re* 
gistration  unde^  Irish  acts,  ii.  629,  n. 

contra  under  English  acts,  ii.  629,  n. 

how  registration  differs  in  England  and  Ire- 
land, ii.  630,  n. 

three  incnmbrances  registered,  last  buying 
first  gains  priority,  semb,  ii.  627, 628,  n. 

summary  of  points  on  registration,  ii.  631,  n. 

equitable  mortgage  as  further  security  to 
annuity  deed,  need  not  be  registered,  ii. 
1053. , 

registered  deed  cannot  be  used  against  un- 
registered deed  with  notice,  ii.  977. 

notice  of  undoclceted  judgment,  or  unre- 
gistered deed,  not  binding  at  law  as  in 
equity,  ii.  1097. 
See  Register,  Unregistered  deed, 

REGISTRY  ACTS, 

relating  to  ships,  i.  25,  n. 
general  rules  as  to,  ii.  107S. 


1«4 

RELATION 

to  first  da^  of  term,  i.  516. 
to  time  of  ODffolnieat,  IL  1065t 

RELEASE 

of  nortgage  ensues  from  canoeUatiea  of 
deed,  i.  202. 

by  vrbom  cancelled  triable  by  jury,  i.  203. 

of  jodgment  after  k  is  bought  in,  relieved 
against  in  equity,  i.  518.  iL  1144,  n. 

of  ngbt,  iiot  a  release  of  lieo,  i.  521. 

of  eqnity  of  redemption  by  tenant  tn  tail, 
tantamount  to  a  foreclosure,  ii.  974. 

of  e(]uity  of  redemption,  widiont  consider- 
ation pending  suit,  set  aside,  ti.  1042» 

withoot  words  of  limitation  to  mortgagee 
for  years,  destroys  term  and  confers  life 
estate,  ii.  1089. 
See  Conreyonce,  Legal  estate,  Prewm^ 
<tpii. 

iREMAINDER-MAN 

not  compellable  by  tenant  for  life  to  give  np 

title  deeds,  i.  52,  n. 
may  redeem  during  life-time  of  tenant  for 

life,  i.  266. 
ke  may  put  receiver  on  tenant   iot   life, 

I.  300,  n. 
if  remainder-man  be  barred  from  enforcing 
obligation  to  keep  down  interest,  ques- 
tion cannot  be  agitated,  i.  300,  n. 
joinbg  tenant  in  tail  in  mortgage,  passes 

his  remainder,  i.  18. 
of  mortgage  by  tenant  for  life  and  remain- 
der-man, i.3ll,n.  ii.  879,  680. 
length  of  time  runs  against  remainder-man 
during  life- time  of  teuant  for  life,  i.  312,  n. 
369,  n. 
may  redeem  in  life-time  of  tenant  for  life, 

i.  312,  B. 
may  enter  or  bring  ejectment  on  forfeiture 

of  preceding  estate,  i.  269,  n. 
takes  estate  earn  onerej  when,  it.  867. 
and  covenant   by  intervening  remainder- 
man to^pay  money,  immaterial,  ii.  868. 
decree  against  remamder*mah  in  favour  of 

assets  of  tenant  for  life,  ii.  869. 
pnrchaser  from  remainder-man  should  see 

that  prior  entail  is  spent,  ii.  579.  581,  n. 
when  remainder-man  bound  by  agreement 
to  convert   interest    into   principal,  ii. 
919,  n. 
cannot  force  tenant  for  life  to  redeem  di- 
rectly, but  may  indirectly,  by  purchasing 
mortgage,  ii.  921. 
then  tenant  for  life  must  contribute,  ii.  922. 
decree  of  foreclosure  on  tenant  in  tail  binds 

issue  and  remainder^man,  ii.  972. 
BO  decree  on  tenant  for  life  binds  remainder 

man,  ii.  972. 
but  foreclosure  by  tenant  for  life  not  now 

bhoiding  on  remainder-man,  ii.  977,  n. 
tenant  in  tail  represents  remainder-man,  ii, 

972,  n. 
remainder>men  and  reversioner  after  tenant 

in  tail,  considered  as  cyphers,  ii.  974. 
deposit  of  deeds  by  tenant  for  life  does  not 
bind  remainder-man,  ii.  1053. 


IV  t>  E  X. 


REMAINDER-MANKm^mw') 
cannot  set  aside  lease  by  tenant  fisr 

der  power,  on  ground  of  loan,  1 180. 

See  Ccatributum,  InUrttt,  Ttmnl  ftr 

life. 

REMAINDERS, 
I        may  be  mortgaged,  1. 17. 18. 
I  See  Remainder'Wum. 

REMEDIES, 

mortgagee  may  sae  oo  all  hit  lenedies  at 
once,  i.  204.  ii.  966,  &  n. 

REMITTER, 

mortgagor's  feoffinent  creates  a  disseiiiaj 
but  works  a  remitter,  ii.  1036. 

re-entry  of  Boortgagor,   after  diasessiB  by 
stranger,  remits  him  to  his  ancieatdia- 
racter,  ii.  1037. 
See  Fine, 

RENEWAL, 

of  tenant-right  of  renewal,  L 195,  n. 

of  renewals  in  Ireland,  i.  196« 

tenant-right  of  renewal  is  part  of  teoiol's 
interest  in  lease,  ii.  1095. 

mortgagee  not  compellable  to  renew  If  time 
be  no  covenant,  i.  189. 

mortgagee  not  compellable  to  surrender  oM 
lease  for  lives,  i.  204^ 

eontrOf   if  lease  be  for  yean,  and  loager 
term  tendered,  i.  204. 

persons  interested  in  lease  are  interested  in 
renewal,  ii.  575. 

renewed  lease  enures  to  old  trusts,  i.  535,  n. 

fresh  term  obtained  witliout  privity  of  mort- 
gagee^ enures  to  his  use,  i.  195. 

though  old  term  expired,  ii.  1095.  « 

consideration  in  renewed  lease  is  notice  of 
old  lease  surrendered,  iL  575,  n. 

mortgagee  allowed  renewal  i^nti  in  aeooiaCy 
ii.  956. 

with  interest,  L  189. 

mortgage  to  cover  fines  for  renevral, 
be  limited  to  certain  sum,  or  251. 
necessary,  11. 1132,  n. 

depositary  parting  vrith  lease  for  renewal, 
not  deprived  of  priority,  ii.  1059. 

but  if  he  part  with  old  lea9e,  and  on  aa  ad- 
ditional advance  it  be  agreed  that  new 
term  shall  be  deposited,  no  lien  created 
till  actual  deposit  made,  ii.  1052. 

covenant  to  grant  new  lease  at  old  rent  ia 
consideration  of  loan   of  money,  good, 
ii.  1080. 
See  Deposit,  Fine,  Interest,  heue, 

RBN£WAL  OF  SUIT, 

delay  through  embarrassment  for  tweatf 
years,  no  bar  to  renewal  of  aoit,  L  571,  % 

RENTS, 

may  be  mortgaged,  i.  18. 

if  rents  cannot  raise  smn  within  reasonaMe 

time,  mortgage  may  be  made,  i.  64, 65- 
portion  raiseable  by  rents,  when  no  time 

fixed  for  payment  of  it,  i.  92. 
mortgagee  on  notice  of  mortgage  entitled  ts 

all  rent  due  and  in  avrear,  L  1^75,  a. 
arrears  of  rent  may  be  recovered  by 

gagee,  i.  174. 


I  N  D  EX. 


126» 


SENTS^MRtJiiMii.) 

8o  he  may  recover  rent  fmid  to  mortgagor 
after  notice  of  mortgage,  i.  174. 

mortgagor  receives  rent  by  tacit  agreement 
of  mortgagee,  L  175. 

of  notice  to  pay  rent  to  mortgagee,  1. 
176,  n«  ii.  1139,  n. 

mortgagee  giving  tenant  notice,  can  compel 
aMignees  of  bankrupt,  to  whom  tenant 
haa  paid  rent,  to  refund,  ii.  1083. 

mortgagee  paying  rent  in  arrear  to  landlord 
not  preferred  as  to  those  arrears  to 
other  creditors  in  bankruptcy,  ti.  1083. 

rent  becomes  dne  whether  there  be  any 
occupation  or  not,  i.  185,  n. 

receipt  of  rents,  highest  instance  of  equit- 
able seisin,  i.  988. 

mortgagee  in  possession  must  account  for 
such  rents  as  he  might  have  received,  i. 
292,  n. 

first  mortgagee  may  retain  surplus  rents  in 
discharge  of  his  principal,  i.  299,  n. 

second  mortgagee  may  obtain  surplus  rents, 
by  giving  first  mortgagee  notice  of  his  in- 
cumbrance, ii.  951,  n. 

mortgagee  charged  interest  on  surplus  rents, 
ii.  959,  n. 

paid  into  conrt  by  receiver  are  personal  es- 
tate, i.  301. 

mortgagee  not  entitled  to  retrospective  ac- 
coant  of  rents  from  mortgagor,  i.  303,  n* 

mortgagee,  Hfeing  tenant  in  possession,  can- 
not set  rent  against  interest,  i.  299,  n.  ii. 
943. 
See  Account,   Arrears^  luterut,  Mort' 
gogee  in  poMUMBioM,  TetUbU  for  l^e* 

RENT  CHARGE, 

redemption  of,  may  be  barred  by  time,  i. 
133,  134.    Sed  qu,  139. 

mortgage  of  rent  charge  and  land,  distin* 
gnished,  i.  133. 

no  difference  between  rent  charge  and  mort- 
gage, as  to  custody  of  deeds,  i.  473,  n. 

receiver  will  be  appointed  to  collect  equit- 
able rent-charge,  i.  300,  n. 

subsequent  mortsagee^  buying  prior  judg- 
ment, preferred  to  owner  of  rent-charge, 
1.453. 

RENT  SECR, 

not  extendible,  IL  600,  n. 

RENUNCIATION 

of  one  trustee,  power  remains  with  others^ 
1.243. 

See  Disclaimer, 

RE-OPENED, 

account   settled   by  assignee  of  mortgage, 
and  executor  of  mortgagor,  liable  to  oe 
re-opencd,  ii.  959. 
Se^  Accottnt,  Surcharged, 

REPAIRS, 

mortgagee  not  obliged  (o  lay  out  money  ex- 
cept to  keep  estate  in  necessary  j-epair, 
I.  196. 

mortgagee  allowed  repairs  in  account,  ii. 
956,  n. 

though  made  pending  suit,  i.  535,  R< 

Vol,  II. 


REPAIRS-^eott^iMMi.) 

receiver  may  lay  oat  money  for  repaifs^ 

i.S0l,n. 
mortgagee  not  bound  to  keep  buildings  in  as 

good  repair  as  he  fonud  them,  ii.  957,  n. 
"  repair  or  otherwbe,"  a  power  thus  exten- 
sive will  not  authorize  a  mortgage,  iL 
1071. 
See  Waste, 

REPRESENTATIVES, 

.    receiver  appointed  without  view  to  interest 
of  real   or   personal   representatives,  i. 
300,  n. 
See  Receieer, 
of  deceased  solicitor,  have   same  lien  as 
solicitor  himself,  L  379,  n.  ii.  1064. 
See  Attorney f  Solicitor, 

REPUBUCATIQN,  r 

necessary  after  foreclosure  absolute,  i.  408« 

424,  n.  425,  n. 
otherwise  after  mortgage,  though  it  be  by 
fine  or  recovery,!.  112,  n.  113,  n.  114,  n. 
See  Detise,  Revocaium, 

RE-PURCHASE, 

proviso  for,  within  a  year,  redemption  re- 
fused after  16  years,  i.  127. 

distinction  between  proviso  for  re-purchase 
within  a  Ibnited  time,  and  a  mortgage, 
i.  130. 

proviso  for  re-purchase  at  a  given  time, 
allowed,  i.  131. 133  to  138. 

intention  of  parties  to  give  right  of  re- 
purchase must  be  plain,  i.  138. 

and  redemption,  words  of  similar  import, 
i.  139. 

^ourt  against  provisoes  for  re-purchase, 
i.  139,  n.  / 

See  Aimuihfy  Pre-empfioa. 

REPUTED  OWNERSHIP, 

statute  of,  relates  to  goods  only,  i.20,  n. 
and  available  by  assignees  in  bankruptcy 

only,  i.  21,  n. 
mortga^gor  ipust  be  trader  to  come  within, 

i«  20,  n. 
reputed  ownership  proveable  by  parol,  u 

40,  n. 
late  cases  on,  IL  1084. 

See  Bankruptcy, 

RESERVATION 

out  of  legal  estate  by  mortgagor  on  con- 
veyance of  equity  of  redemption,  void, 
[3  Bam.  &  Aid.  66.']  i.  259,  n. 

RESIDUARY  CLAUSE, 

inference  from,  as  to  exoneration,  ii.  849,  n. 

RESIDUARY  LEGATEE, 

cannot  question  mortgage  by  executor,  1, 
102,  n. 

no  claim  on  attendant  term  against  .heir, 
1.  465,  n. 

being  constituted  executor  in  same  sen* 
tence,  Implies <  that  he  is  to  take  as  exe- 
cutor, ii.  786. 

w])at  is  an  exemption  in  favour  of  residu- 
ary legatee,  not  so  in  favour  of  next  of 
kin,  ii.  8.31,  Q. 

Y  Y 
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RESIDUARY  LEOATEE-<<»mf{iiiu!if.) 

whether  rales  of  marshalling  and  substito- 
tion  apply  to  residuary  legatee  ?  ii.  891,  n. 
See  LegaUe^  Pernnud  estate, 

RESIDUE, 
.    mortgaged  lands  incladed  in  prior  devise  in 
order  to  make,  1.  414. 

Inquest  by  way  of  residne,  no  impediment 
to  heir's  right  to  exoneration,  ii.  785. 

there  can  be  no  residae  till  debts  and  lega- 
cies paid,  ii.  789. 

of  personal  estate  may  be  specifically  be- 
queathed, ii.  845,  n. 

specific  bequest  of  residue  does  not  exempt 
it  from  debts,  ii.  806. 

unless  real  estate  be  charged  with  debts, 
ii.  815. 

does  not  mean  much,  ii.  807,  n. 

it  does  not  follow,  (hat  because  a  residne 
is  given,  some  residue  must  pass,  ii.  807. 

of  personal  estate  may  be  exempted  from 
debts  by  implication,  as  well  as  whole 
personal  fund,  ii.  808,  n. 

personalty  bequeathed  to  wife  by  way  of 
residne,  not' enough  to  exempt  it  mm 
debts,  ii.  809. 

words,  **  do  and  shall  pay  debts  out  of  r^al 
estate,"  sufficient  to  exempt  residue  of 
pemonalty  given  to  wife,  it.  809.' 

personalty  viewed  as  an  entire  tiling  and 
given  in  parts,  residue  specific  as  well 
as  parts,  ii.  816. 

devise  for  payment  of  debts,  if  personal 
estate  deficient  rents  to  be  applied,  re- 
sidae to  wife  held  exempt  from  debts. 
U.  816.  / 

devise  of  estate  in  tnist  for,  and  charged 
with  debts,  bequest  of  part  of  personalty 
as  heir- looms,  and  residne  to  A.,  who  is 
not  executor ;  residue  exempt,  ii.  816. 

devise  in  trust  to  sell  and  pay  debts,  and 
residne  to  A.,  bequest  of  goods  as  heir- 
looms, and  residue  of  personal  estate  to 
B. ;  this  residue  a  specific  bequest,  and 
exempt,  ii.  828. 

not  specifically  bequeathed  if  it  means  sur- 
plus after  payment  of  debts,  ii.  8^8,  n. 

arising  from  sale  of  real  estate,  amalga- 
mated with  persona]  fund,  rule  of  exone- 
ration inapplicable,  ii.  899,  n. 

real  estate  devised  to  trustees  (not  execu* 
tors)  for  payment  of  debts  and  funeral ; 
residue  of  personal  estate  bequeathed  to 
A.  in  trust,  as  testatrix  shall  appoint,  in 
default  to  A.  who  is  made  executor  ;  he 
takes  residue  beneficially,  exempt  from 
debts,  ii.  832. 

will,  where  residne  was  held  to  mean  sur- 
plus not  specifically  given,  ii.  854. 

directiOn.to  pay  debts,  and  devise  to  trus- 
tees of  real  and  personal  estate  in  trust 
to  pay  debts,  legacies,  and  funeral  ex- 
pcuces,  and  bequest  of  residne  to  A.,  no 
exemption  of  residue^  from  debts,  ii.  839,  n. 
840,  n. 

bequest   of  residue    of  personalty   which 
should  exceed  debts  not  otherwise  pro- 
vided   for,   an   exemption    of  mortgage 
debts  charged  on  real  estate,  ii.  850, 851. 
See  Exonetxition,  Personal  estate. 


RESTRAINT 

on  redemption  void,  1. 118,  n. 

tliongb  by  subsequent  agreement,  1 1S4,  n. 

RESTS, 

no  anneal  rests  in  Welsh  mortgage,  semk ; 

but  mortgagee  most  accoout  &r  luiplas 

in  his  hands,  it  948,  n. 
sometimes  dispensed  with  when  interest  hn 

been  in  arrear,  ii.  958,  n. 
object  of  annual  rests,  is  to  give  compooid 

interest,  ii.  957,  n. 
annual  rests  cannot  be  knade  nnless  ordered 

by  decree, ii.  957,  n. 
annual  rests  directed  only  on  special  cue, 

and  then  for  whole  time,  ii.  958. 
balances,  if  excessive,  will   be  applied  t» 

sink  principal,  ii.  957. 
what  circnmstances  call  for  rests  in  accoost, 

ii.  959,  n. 
See  Accounts 

RESULTING  USE 

to  husband,  on  bis  levying  fine  lor  teeuily 
of  mortgagee  only,  ii.  675,  n. 
See  Fine,  Husband  oMd  Wife. 

REVERSION, 

may  be  mortgaged,  i.  17. 

and  mortgagee  need  not  wait  till  it  &!ls, 

heir  may  be  compelled   to   pay  BMHiey 

or  be  foreclosed,  1. 486. 
mortgagee  of,  not  postponed  for  not  pro- 
curing title  deeds,  i.  50. 
nnless  there   be    fraud,    concealBiettt,  w 

gross  negligence,  L  51. 
equity  o^  redemption  incident  to  reversion, 

but  may  be  separated  from  it,  i.  251,  a. 

323.  433.  ii.  732. 
will  escheat  to  lord  with  rent,  rcmediei, 

and  incidents  annexed,  i.  253,  n. 
conveyance  of  reversion  should  be  by  grant, 

i.  260,  n. 
wiH  pass  by  general  words,  i.  260,  n. 
arises  from,  but  forms  no  part  of  mortgage 

for  years,,  i.  260,  n. 
on  mortgage  for  years,  legal   assets,  and 

attracts  redemption,  but  judgment  will 

be  with  ctuet  execution  L  323. 
is  assets  at  law,  i.  324. 
and  is  extendible,  iL  599. 
creditor  cannot  compel  heir  to  aeD  rever- 
sion, i.  324. 
but  mortgagee  may  pray  sale  If  ettnte  be 

in  reversion,  ii.  961,  962. 1014. 
devise  of  reversion  carries  cqnily  of  i«* 

demption  as  incident,  i.  433. 
purchase  of  reversion  after  will,  n  reTwa- 

tion,  ii.  852. 
of  term  reserved  to  assignor,  prevents  at- 

tendancy  of  term,  i.  461,  n. 
widow  endowable  of  reversion,  il.  689,  nu 
but  if  leases  for  lives  do  not  expire  daring 

coverture,    widow    not    endovraMe,    ik 

700,  n. 
of  month,  week,  or  day,  saves  m€ttg9^f^ 

from  covenants  in  lease,  i.  185,  n. 

REVERSIONARY  INTERESTS 

of  wife  do  not  pass  by  assigomeot  in  bank- 
ruptcy or  insolvency,  ii.  752,  n.  769^  o- 
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REVERSIONARY  TERMS 

for  iecniiiig  portioM  may  b«  mortgaged  or 

sold  to  pay  them  when  dite,  i.  74. 
so  they  may  be  sold  to  raise  maintenance, 

I.  95. 
and   money  secured    by  snch  terms  being 
dne,  bears  interest,  i.  T9. 
See  Portiuiu. 

REVERSIONER, 

cannot  redeem  term  without  paying  interest 

on  portions,  t  07,  n. 
may  redeem,  [i  Dick.  349.]  i.  31t,  n. 
expectant  on  estate  tail,  considere4  ••  • 

cypher,  ii.  974. 
may  file  bill  against  tenant  for  life  to  make 
turn  answer  for  arrears,  ii.  9il,  n. 
See  Arremr$,  Rtmarndtr-wuM^  JRsvtrfton. 

REVIVOR, 

decree  to  redeem  cannot  be  on  bill  of  re- 
vivor, i.  390,  n. 
SceBiU. 

REVOCATION, 

mortgage  in  fee  bat  a  revocation  of  volun- 
tary settlement  pro  tanto  only,  i.  llO. 

mortgage  though  in  fee  is  no  revocation  of 
prior  will,  because  it  is  a  chattel,  i.  IK,  n. 

unless  uses  beyond  mortgage  are  declared, 
L  1 12,  n. 

will  is  revoked  if  estate  parted  with  but 
for  a  moment  and  same  use  taikes^  iMick 
again,  i.  111. 

but  mortgage  is  a  partial  revocation  only^ 
ii.  1038. 1150. 

of  revocation  by  feoffment,  K  113,  n. 

by  mortgage  of  copyholds,  i.  115,  n. 

211.  if  any  revocation  by  disseisin,  i.  115,  n. 
ines  siir  conusance  et  concessit  distinguished 

aa  to  revocation,  i.  Ii5,  n. 
Lord  Eldon's  two  rules  cooceming  revo- 
cation of  will  by  subsequent  mortgage, 

i.  tl3,  n. 
of  revocation  by  conveyance  for  debts,  L 

114,  n. 
by  bankruptcy,  i.  114,  n. 
none  by  act  done  for  other  purposes,  1. 

114,  n. 
uses  beyond  mortgage  operate  as  a  revo- 
cation, i.  114,  n. 
bnt  ase  annulled  if  contrary  to  intention, 

t.  114,  n. 
mortgage  to  devisee  causes  a  revocation, 

i.  ll«.  ^ 

otherwise  now,  i.  116,  n. 
but  surrender  to  mortgagee  is  a  jr^'.vocation 

of  prior  surrender  to  use  of  will,  i^.  1069. 
power  of  revocation  may  be  exercised  dnr- 

ing  suit  to  carry  settlement  containing  it 

into  execution,  i.  542,  n. 
notice  of  power  of  revocation  may  be  by 

implication,  Ii.  565. 
power  of  revocation  in  voluntary  settlement 

makes  it  testamentary,  ii.  6c)7f  n. 
parchnse  of  reversion  after  will,  a  levoca- 

tioD,  ii.  852. 

RIGHT,  » 

sale  of  right  to  file  bill  of  foreciosurci  a 
-   nnllity,  i.  371,  n. 


RIGHT-<coa<i)iii«d.) 

release  of  right,  not  a  release  of  lien  of 

judgment,  i.  521. 
person  taking  estate  which  is  bound  by  a 

right,  cannot  bar  that  right  by  fine  and 

non-claim,  i.  536,  n. 

RIGHT  OF  ENTRY, 

on  non-payment  confers  power  to  mortgage, 
i.  62,  n. 
See  Power, 

RIGHT  HEIRS, 

settlement  to  A.  for  life,  remainder  to  heirs 
of  his  body,  ^*  remainder  to  right  heirs  of 
B.  for  ever."  means  right  heir  at  tfane  of 
failure  of  A.'s  issue,  ii.  1149|  n. 

ROMAN  CATHOLIC, 

may  redeem,  when,  I.  264|  n. 
SeeCotAolic. 

ROMILLY'S  ACT, 

provisions  of,  i.  552,  n. 

repeal  and   explanation  of  certain   parts, 

■^   li.  595,  n.  596,  n. 

if  commission  issued,  act  of  bankruptcy  is 

notice  under,  i.  552,  n. 
no  repeal  of  stat.  of  James,  ii.  591,  n. 
enquiry  whether  legal,  estate  will    protect 

advance   afker   act   of  bankruptcy^   li. 

594,  n. 
summary  of  points  on  this  act,  u  595|  n. 

See  Act  </  bankruptcy, 

RUINOUS  HOUSES-^KC  Waste,) 

s. 

SAFE  CUSTODY, 

deeds  delivered  for,  creates  no  lien,  iL  1057« 
See  Depositf  EquitabU  mortgage. 

ST,  VINCENTS, 

mode  of  mortgaging  in  the  island   of,  ii. 
1072. 
See  CoknUd  properly. 

SALARY 

of  receiver  appointed  by  mortgagee  allow- 
ed, when,  i.  297. 

SALE, 

power  of  sale  includes  power  to  mortgagee, 

i.  61^  ii.  1033,  n. 
and  to  give  discharge  for  purchase  money, 

I.  2.S5. 
under  power  to  -raise  a  sum  by  sale  or  mort- 
gage, no  sale  can  be  made  after  mortgage, 

i.  61.  ii.  1150. 
mortgage  continued  if  sale  made  subject  to 

it,  i.  123|  n. 
pendente  lite,  void,  i.  224. 
or  rather  voidable  only,  i.  542. 
power  of  to  executor  lets  in  creditors  by 

simple  contract,  to  prejudice  of  creditors 

by  specialty,  i.  326,  n. 
of  right  to  file  a  bill  of  foreclosure,  a  nullity^ 

i,  371,  n. 
bill  praying  a  sale,  and  bill  of  foreclosure 

distinguished,  as  to  interest,  ii.  912. 
mort|::agcc  may  pray  sale  for  payment  of 

debts,  ii.  916. 
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mor^gee    of  advowson  may  pray  gale,  i. 

198. 
mortgagee  of  reverBion  may  pray  sale,  ii. 

961. 
instance  where  reversion  wad  decreed  to  be 

sold  to  satisfy  debts,  ii.  1014. 
in*  case  of  mortgage  of  stock,  it  may  be  sold 

without  foreclosure,  ii.  963. 
may  be  prayed  in  case  of  infancy,  instead  of 

foreclosure,  ii.  983. 
but  sale  sabject  to  review,  when  infant  of 

age,  ii.  984. 
in  case  of  infancy  most  modem  practice  is 

a  reference,  (with  consent  of  mortgagee) 

whether  sale  will  be  beneficial  to  infant, 

ii.  985,  n. 
mortgagee  may  pray  sale  if  estate  be  de- 
ficient, but  sale  never  decreed  on  bill  to 

foreclose,  ii.  1014, 15. 
whether,  when  estate  is  deficient,  account 

of  personal  estate  must  be  prayed  in  first 

instance,  ii.  1014. 
if  one  executor  be  indebted  to  testator  by 

mortgage,  co-executors   may   pray  sale, 
,  ii.  1015. 

may  be  prayed   by  supplemental  bill,  ii. 
^  1016,  n. 
six  cases  wherein  mortgagee  may  pray  a 

sale,  ii.  1016,  n. 
if  sale  be  directed  with  consent  of  second 

and. third  mortgagees,  costs  to  be  paid 

first,  iL  99«,  n.  993»  n. 
whether  mortgagee,  having  foreclosed,  can 

proceed  on  bond  before  sale,  ii.  1004,  n. 

1005,  n. 
of  giving  notice  of  sale  after  foreclosure, 

ii.  100«.  1006. 
of  equitable  mortgagee's  petition  for  sale 

in  bankruptcy,  ii;  1060. 
mortgagee  mav  pray  sale  nnder   general 

order  bi  bankruptcy,  ii.  1081. 
cases  on  this  general  order,  ii.  1081. 
when   requisite  for  mortgagee,  in  case  of 

bankruptcy,  to  apply  to  court  for  liberty 

to  bid  at  sale,  i.  1S4.  ii.  1082. 
mortgagee  not  compeUable  to  consent   to 

sale,  ii.  1098. 
tmstee  having  power  to  sell,  offered  estate 

to  aootion  by  lots,  and  afterwards  sold 

entirety  by  private  contract,  an  excess  of 

trust;  9emb>,  ii.  11«3,  n. 
See  Abtobite  conveyance.  Mortgage  wUh 
irueU  for  sak,  PoieeiHon. 

SATISFACTION 

9f  mortgage  by  re-delivery  of  deeds,  i.  144. 
mode  of  discharging  mortgage  by  entry  of 

satisfaction  on  register,  ii.  620,  n. 
of  acknowledging  satisfaction  on  copyhold 

mortgages,  li.  1069. 
of  iudgment,  statute,  or  recognisance,  should 

DC  entered  on  record,  ii.  1077. 

SCHEDULE, 

mention  of  deed  creating  term  in  schednle 
and  general  declaration,  not  enough  to 
keep  term  alive  ;  aemb.,  i.  507,  n. 
of  debto,   makes   them  bear  interest,  ii. 
1100. 


SCHEDULE— (coNftmied.) 

purchaser  must  see  ms  money  applied  ia 
payment  of  scheduled  debts,  1.218. 

rule  as  to  exoneration  of  purchaser  fhn 
seeing  his  money  applied,  with  reference 
to  general  and  scheduled  debts,  i.  tsi. 

SCOTCH  CATHOLIC, 

of  redemption  by,  i.  264,  n. 

SCOTCH  MORTGAGE, 

not  devisable  by  EngUsh  will,  i.  422. 

it  descends  to  heir  at  law  of  mortgage, 

i.  422,  n.    • 
but  English  mortgage  being  given  m  col- 

latersJ  security,  general  words  effectual 

to  pass  it,  and  heir  a  trustee  as  to  Scotch 

mortgage,  i.  423,  n. 

SCRIVENER, 

notice  to,  is  notice  to  party,  ii.  581,  n. 

pavment  of  principd  to  scrivener  having 
bond,  good,  ii.  932. 

if  scrivener  break,  mortgagor  shsdl  not 
be  answerable  for  the  loss,  ii.  933. 

but  scrivener  can  receive  interest  only  if 
he  have  deed  and  not  bond,  ii.  933. 

by  consent,  he  may  receive  bodi  interest 
and  principal  without  deed  or  b«nd, 
ii.  933. 

mortgagee's  executor,  by  receipt  of  Uh 
terest  from  scrivener,  confirms  agree- 
ment that  he  shall  receive  both,  it  933. 

within  bankrupt  laws,  •  but  attorney  not, 
ii.  932,  n.  933,  ii. 

SEA— (see  Goods  at  $ea,  Sup  ai  SM,  Vend  aC 
$ea.) 

SECOND  ACCOUNT,  u.  959,  n. 
See  Account. 

SECOND  FORECLOSURE,  U.  1003. 

See  ForecUumre* 

SECOND  MORTGAGEE, 

having  deeds  and  no  notice,  preferred  la 

first,  i.  52.  ii.  1051. 
this  rule  qualified,  i.  53,  d. 
ma^  insist  on  appointment  of  recover,  if 

iirst  mortgagee  will  not  take  posseasssn, 

i.  299,  n. 
cannot  bring  ejectment,  i.  261,  n. 
redeeming  first,  must  pay  expences  of  fiiit 

mortgagee  in  foreclosing,  L  336,  n. 
redeeming,  must  take  both  mortgages,  or 

neither,  i.  339,  n. 
redeeming  first  mortgage,  estate  noCeoai:- 

Erised  in  second  mortgagee'a  aeceri^, 
ecomes  charged  with  his  debt,  L  399,  a. 

redeeming  first,  which  includes  other  landt 
may  hold  all  till  satisfied  not  only  Us 
own  money,  but  what  he  expended  in 
purchase  of  first  mortgage,  i.  482,  3. 

not  barred  by  length  of  time,  tlion|||k  first 
mortgagee  be,  if  second  mortga|e  ac- 
knowledged within  twenty  yeans,  1.385. 
529,  n.. 

proceeding  to  redeem  first,  mortgafor  or 
his  heir  must  be  party,  i.  403. 406|  ot  b* 

jtidgment  creditor  buying  in  first  aMrtgvge 
pending  bill  by  second  mortgagee  to  re* 
deem  first,  preferred,  i.  436. 
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SECOND  MORTOAOEB-KcmfMMri.) 

equity  of  gecond  mort^gee  increased  if 
former  mortgagee  be  concerned  in  trans- 
acting lubseqiient  lecarityy  L  4o8. 
See  Cemce^bmeni, 

obtaining  legal  esUte,  preferred,  i.  450,  n. 

postponed  to  third  mortgagee  baying  in  ficat 
legal  incnmbranr'e,  i.  454,  &  n. 

files  bill  against  first  and  third,  first  sab- 
mits  to  be  redeemed  by  second,  yet  as- 
stgna  to  third  pemdeaie  iite^  assignment 
good,  i.  455,  n. 

should  immediately  bay  in  first  incom- 
brance,  i.  455,  n. 

Lord  Eldon's  hint  that  notice  to  prior  nM>rt- 
gai^ee  of  second  *  charge  would  prevent 
bis  selling  his  mortgage  to  third  incnm- 
brancer,  considered  nntenable,  i.  541,  n. 

bat  second  mortgagee  should  give  fint  mort- 
gagee notice  A  his  incumbrance  to  charge 
him  yrith  surplus  rents,  [and  prevent  fore- 
closure] it.  951,  n. 

withont  notice,  obtaining  legal  estate  by 
means  of  attendant  term,  and  having 
deeds,  preferred  in  ejectment,  i.  52,  n. 
450.  471. 

person  lending  money  on  notes,  parebaslng 
first  mortgage,  preferred  to  second,  be- 
cause drawer  or  notes  agreed  to  make 
the  holder  a  mortgage,  i.  5fft. 
SeeJEfsttaUr  M^ag: 

having  notice  of  first  defective  mortgage, 
cannot  countervail  equity  of  fint  mort* 
gagee,  i.  5f8,  n. 

MOM  if  without  notice,  i.  530,  n. 

withoot  notice,  not  affected  by  mortgagor's 
non-possession,  i.  5f  8. 

having  notice  of  first,  has  notice  of  all 
charges  with  which  first  mortgagee  is 
acquainted,  ii.590. 

tteuM  when,  ii.  590,  n. 

first  mortgagee  forecloses  second,  then 
devises  to  mortgagor,  second  mortgagee 
may,  as  against  mortgagor,  open  fore- 
closore  and  redeem,  ii.  1000. 

See  CUuidaiine  nurtgoge,  Fini^  Tfdrdf 
Fintrth,  and  Fifth  Mwrigagtu,  Frwr 
and  Sub$equ€nt  incumbrance, 

"  SECURITIES," 

will  include  stock,  i.  408,  n. 
whether  it  will  pass  legal  estate  ?  i«  408,  a. 
See  DeviMe* 

"SEISED," 

applicable  to  freeholds  only,  il.  604,  n. 

SEISIN, 

in  equity,  i.  253,  n.  288. 
See  Equitable  Semn» 

SEPARATE  ESTATE, 

produce  of,  is  separate  estate,  i.  58,  b. 

wife  may  be  agent  to  trustees  of  her  se- 
parate estate,  i.  58,  n. 

possession  of  wife's  separate  estate  by  hus- 
band without  trustees'  consent,  no  fraud, 
I.  45,  n. 

mortgage  of  separate  estate,  i.  59,  n. 

DO  curtesy  of  separate  estate,  1.  289. 
See  Curt€»y» 


SEPARATE  ESTATE— (cMiiaaMl.) 

Is  exempt  from  husband's  control,  ii.  717,  n. 

mortgage  settled  to  wife's  separate  estate, 

not  affected  by  husband's  bankruptcy, 

ii.  755. 
assignees  in  bankrnptcy  entitled  to  separate 
estate  on  making  provision  for  wife,  when, 
it  758. 
See  HuAand  and  Wife» 

SEQUESTRATION, 

penalty  for  absconding  to  avoid  proceat, 

ii.  982,  n. 
sequestrator  will  be  ordered  to  pay  rents 
received,  to  asortgagee,  and  give  up  poe- 
session  to  him  if  required,  ii.  1016,  n. 
sequestrators  allowed  costs,  ii.  1017. 
best  mod<i  of   encombering  advowaon,  ii. 
'     1160. 

See  lieplor. 

SERGISON,  EX  PARTE, 

an  indeciMve  anihority,  L  419,  n. 

SERVANT, 

possession  of,  possession  of  OMSter,  i.  44,  a. 
mortgagor  said  to  be  mortgagee's  servant, 
i.  158,  n.  (dd.) 

SET-OFF, 

second  mortgagee  in  possession  as  teaanC, 
not  allowed  to  set  off  rent  against  in- 
terest, k  299,  D.  IL  945. 

not  allowed  to  devisee  of  equity  of  ^edemp- 
tioQ,  vrhen,  iL  945,  b. 

SETTLEMENT, 

mortgage  in  fee  a  revocation  of  voluntary 
settmientprs  tanlo  only,  i.  110.  ii.  1150. 

distinction  between  mortgage  made  with  a 
view  to  a  fimiily  settlement  and  a  mort- 
gage  between  strangers  as  to  restraining 
equity  of  rederepfion,  i.  129* 
See  Eqtaiy  of  rtdempHan, 

recital  in  settlement  enough  to  keep  re- 
demption alive,  i.  389,  n* 

term  attending  trusts  of  a  settlement  Is 
notice  of  that  settlement,  ii.  564,  n. 

pursuant  to  articles  not  framed  according  to 
rules  in  equity,  purchaser  not  bound  to 
take  title  depending  on  it,  ii.  567,  n. 

purchaser  presumed  acquainted  with  set- 
tlement, if  necessary  to  vendor's  title, 
li.572. 

purchaser  with  notice  of  settlement,  should 
enquire  for  consideration,  ii.  572. 
.  contra  if  he  can  deduce   title  without  it, 
ii.  573.' 

voluntary,  void  against  a  subsequent  mort- 
gagee, though  he  hath  notice  ot  it,  ii.  683. 
See  Hutband  and  H'ife^  Feme  Cwert,  Fs- 
iwUary  cMiv€yaace. 

after  marriage,  not  binding  on  subseqaent 
mortgagee,  even  with  notice,  U.  683. 
See  Voiuniaru  settlement, 

on  marriage,  withoot  husband's  privity, 
void,  ii.  719,  n. 

on  wife,  to  entitle  husband  to  wife's  mort- 
gages and  equitable  ckoie$  in  action,  must 
be  oefore  marriage,  ii.  741, 742. 

quantum  of  benefit   to   wife,   immaterial, 
'    .  U.  743.    See  Hutband  and  ^Vtfe, 
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SETTLEMENT-<4roii#niii«(J.) 

nrhich  secnreB  to  wife  her  fortune  on  death 
or  bankraptcy  of  husbaDd,  Jood,  il.  1083. 

SETTLEMENT— (PofM*.) 

may  be  gained  by  mortgagor  in  possession, 
when,  i.  166.  ii.  1094. 
See  Parish  Settlement. 

SHARES— (see  Cojia/,  New  River  Sharee.) 

SHERIFF, 

delivery  of  writ  to,  fixes    lien    of  term, 
U.  605,  n.  606,  n* 
See  Elegit, 

SHIP, 

at  sea  may  be  mortgaged,  i.  85. 

doubt  concerning  mortgage  of  ship  re- 
moved, ii.  1074. 

mode  of  mortgaging  ship  prescribed,  ii. 
1074. 

general  rales  as  to  transfer  of  property  in 
ships,  ii.  1073. 

requisites  to  mortgage  of,  i.  25,  n. 

bill  of  sale  of  ship  at  sea,  i.  25,  n. 

registry  acts,  i.  25,  n.  ii.  1073. 

mortgagee  should  take  possession  of  ship 
on  its  return  to  port,  i.  26,  n.  ii.  1084. 

d  fortiori  while  it  is  in  river  or  dock,  i.  26,  n. 

absolnte  bill  of  sale  of  ship,  uncontroulable 
by  parol  agreement  for  redemption, 
i.  26,  n. 

possession  of  ship  after  pledge,  a  fraud, 
i.  26,  n.  30.  31,  n. 

vendee  permitting  retnnied  ship  to  go  ano- 
ther voyage  wi3iont  taking  possession,  a 
fraud,  i.  31. 

mortgagee  legal  owner,  and  must  repair, 
but  not  liable  for  necessaries  till  in  pos- 
session, i.  3i,n.  183,  n. 

mortgagee  not  entitled  to  profits  till  in  pos- 
session, but  liable  for  stores  from  time 
of  registry,  ii.  1075. 

delivery  of  bill  of  sale  equivalent  to  de- 
livery of  ship,  i.  35. 

priority  of  claims  determined  by  possession 
of  grand  bill  of  sale,  i.  435,  n. 

SHORT  CAUSE, 

foreclosure  cannot  be  set  down  as,  iL  1022,  n. 

SIMOMY, 

none  in  selling  advowson  during  vacancy, 

ii.  1160. 
€9ntra  of  next  presentation,  ii.  1160. 
turn  lost  by  simoniacal  presentation  by  mort- 
gagor, i.  197. 
See  Adrawson, 

SIMPLE  CONTRACT  CREDITORS, 

DO  lien  on  real  estate,  except  by  marshall- 
ing, or  by  devise  for  payment  of  debts, 
I.  329,  n.  54S,  n. 

creditors  entitled  to  stand  in  place  of 
mortgagee  (of  freehold  and  copyhold) 
exhausting  personal  assets,  i.  343,  n.  344, 
n.    See  Marshalling  assets. 

no  tacking  allowed  to  simple  contract  cre- 
ditors, i.351,n.  522,  n.  524,  n. 

may  redeem  mortgage  of  leasehold,  when, 
i.  3oi,  n. 
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SIMPLE  CONTRACT  CREDITORS— («m- 

tinued.) 
distinguished  from  crown  debtor  of  record 
as    to   legal    and    equitable    mortgages, 

ii.  1058. 

SIMPLE  CONTRACT  DEBTS, 

placed  on  same  footing  as  specialty  debti 
after  devise  for  their  paymeot,  i.  200. 

but  the^  carry  no  interest  except  by  de- 
vise tor  their  payment,  and  then  wbea, 
ii.  1100. 

or  except  they  are  mentioned  in  scbednle 
to  deed  for  payment  of  debts,  i.  SOS. 

or  they  are  noticed  in  master's  r^ort,  and 
then  from  date  of  such  report,  i.  90S. 

equity  of  redemption  not  assets  to  pay 
simple  contract  debts,  i.  319,  n. 

neither  estate  of  inheritance,  nor  attendast 
term,  liable  to  simple  contract  debts,  I 
321,  n. 

except  bv  marshalling  or  "devise  for  pay- 
ment of  debts,  i.  329)  n.  343,  n. 

descended  estates  not  liable  to,  i.  5^5,  n. 

obtain  alien,  when,  i.  329,  n. 

how  simple  contract  debts  are  chargeable  on 
real  estate,  ii.  787. 

tboagh  of  seventy  years  siandins,  simple 
contract  debts  are  revived  by  oevise  for 
payment  of  debts,  i.  357,  n. 

not  tackable  to  mortgage,  though  accon- 
panied  with  parol  agreement  that  they 
should  be  so,  i.  351.  522.  524,  n. 

simple  contract  crown  debt  no  lien  on  land, 
i.  481. 
See  Bond  debt,  Croica  deht,  J>eM,  Sfe- 
eialty  debt* 

SINKING  COLLECTOR— («e  CoUeetw,) 

SIX  MONTHS  NOTICE, 

mortgagee  entitled    to,   of  payment  of  his 

money,  Ii.  934,  &  n. 
but  not  compellable  to  take  his  money  even 

attliattune,  ii.  iiOO. 

SLANDER  OF  TITLE, 
action  lies  for,  ii.  562,  n. 

SLEEPING  PARTNER,  i.  47. 

See  Partner. 

SOLICITOR, 

though  he  has  lien  on,  cannot  pledge  dccfby 

i.  203,  n. 
cannot  be  receiver,  i.  296,  n. 
will  be  ordered  to  deliver  up  title  deeds 

on  discharge  of  his  lien,  ii.  635. 
taking  mortgage  from  client  without  strte- 

ment  of  account,  decreed  to  pay  costs, 

ii.  993,  n. 
extent  of  solicitor's    lien    on  papers  ami 

monefy  received,  ii.  1063. 
town  agents  of  solicitor  have  lien  on  papers 

in  their  hands  for  costs  due  from  solieitors 

in    that  particular  client*s  bastness,  ii. 

1063. 
proving  in  bankruptcy,  mast  give  op  iiis 

lien,  ii.  1063. 
effect  on  lien,  of  attorney's  discharge,  dis- 
continuance to  act,  and  death,  ii.  1064. 
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reoresentatives  of  deceased  solicitor  al- 
lowed same  lien  as  solicitor  himself, 
i.379.  ii.  1064. 

may  take  mortgage  from  client  though  for 
costs,  yet  he  will  be  narrowly  watched, 
and  must  produce  vouchers,  ii.  1064. 

will  be  piit  to  proof  of  payment  of  money 
lent  to,  or  expended  on  behalf  of,  his 
client,  ii.  1065. 

holds  deeds  as  well  for  mortgagor  as  mortp 
gagee,  ii.  1065. 
See  Aitomeiff  Attorney  <md  Client, 

WHJTH  SEA  BUBBLE, 

instance  of  its  extent,  ii.  1066. 

SPECIAL  VERDICT, 

tern  recited  in,  cannot  be  presumed  sur- 
rendered, i.  495,  n.  497,  n. 
interest   presumed   paid   for    thirty-seven 
years,  if  the  contrary  not  found  in  spe- 
cial verdict,  ii.  1098. 1156. 

SPECIALTY  DEBT, 

its  nature^'  ii.  775. 

recital  of  debt  due  under  hand  and  seal 

yrill  not  convert  it  into  a  specialty  debt, 

ii.  775,  n. 
creates  no  lien  on  real  estate  in  debtor's 

life-time,  ii.  775. 
how  specialty  debts  are  chargeabfe  on  real 

estate,  ii.  787. 
See  Asuta^  J3o»<{. 

SPECIFIC  BEQUEST 

of  personalty,  exonerates  it   from  debts, 

when,  ii.  810.  8i8. 
money  may  be  specifically  bequeathed,  Ii. 

811. 
so  may  residue  of  personal  estate,  ii.  8S8. 

SPECIFIC  LEGACY, 

bequest  of  400Z.,  part  of  5001.,  due  on  a 

statute,  a  specific  legacy,  ii.  81 U 
specific    and     pecuniary    lqi;acies,    (Jistin* 

gnished,  ii.  811,  n. 
specific  legatee  may  follow  assets  into  hands 

of  third  persons,  i.  102,  n. 
specific  legatee  of  mortgage  debt  fthould  be 

party  to  account,  it  959,  n. 

SPECIFIC  PERFORMANCE 

of  husband's  covenant,  that  wife   should 

levy  fine,  decreed,  ii.  707. 
cases  on  this  head,  ii.  707,  n. 

See  Hutbasnd  and  fVife. 

SPECULATION, 

mortgagee  not  allowed  for,  ii.  950. 

STAMP, 

separate  stamp  on  defeasance  of  warrant 

of  attorney  not  requisite,  i.  5,  n. 
stamp  act  evaded  by  deposit  of  deeds,  ii. 

1051.  ' 

but  agreement  accompanying  deposit  mu^t 

be  stamped  with  duty  on  legal  mortgage, 

Ii.  1052. 
mortgage  to  cover  fines  for  reoeupal,  or  pre- 
.  nriums  for  insurance,  must  be  limited  to 

certain  sum,   or  35^.   stMup   necessary, 

IL 1132,  n.  1141. 


STAMP— (conluiMcd.) 

of  tlie    rcqnisite    stamp    on    transfer    of 

mortgage,  ii.  1157,  n. 
of  the  recjuisite  stamp  on  conveyance  of 

equity  of  redemption,  ii.  1141,  n. 
note  surrendering  term  must  be  stamped, 
ii.  1086. 
See  Surrender, 

STAPLE, 

of  sccnrity  by  statute  staple,  ii.  1075. 
See  Statute  staple. 

STATUTE, 

instance  where  act  of  parliament  has  been 
read  differentiy  at  law  and  in  equity, 
i.  978,  n.  Ii.  1097.    See  Act  of  Parliament. 

mortgagee  protected  by  old  satisfied  statute, 
i.  453.  5l«,  n.  (r). 

and  he  may  hold  all  lands  affected-  by  sta- 
tute, though  not  in  hu  mortgage,  i.  497 
to  509. 

if  puisne  incumbrancer  can  use  satisfied 
statute  or  judgment  at  law,  equity  will 
not  prevent  him,  1.510. 

statute  at  law,  and  mortgage  in  equity,  pre- 
ferred to  mortgage  in  equity  only,  I.  451. 

mortgagee  preferred  to  jointress,  he  having 
prior  satisfied  statute,  i«  512. 

extended  may  protect  conusee  as  to  further 
sums  advanced  after  mortgage  taken  by 
mesne  incumbrancer,  i.  523. 

mortgagee  purchasing  prior  statute  may 
attach  whole  estate,  but  a  moiety  only 
if  he  purchase  prior  judgment,  i.  455) 
456.  ii.  1076. 

of  account  where  assignee  of  statute  is 
mortgagee  also,  i.  519. 

penalty   of   statute    cannot    be    relieved 
against,  i.  523. 
See  Judgment,  Legal  estate,  Prior  sta- 
tute.  Statute  merchant  aud  staple, 

STATUTE  OF  ANNE,  i.  205. 
further  cases  on,  ii.  10919. 
See  Infant, 

STATUTE  OF  FRAUDS, 

its  object,  ii.  I05l. 

liberally  expounded  to  suppress  fraud,  i.  21. 

mortgage  not  a  conveyance  of  land  within, 
i.  145, 144. 

p^rol  evidence  therefore  admissible  respect- 
ing it,  i.  143.  154. 

vendor  before  payment  of  money  not  a 
trustee  within  Uie  10th  section  of  statute 
of  frauds,  i.  309,  n. 

will  devising  mortage  not  within  statute 
of  frauds,  i.  427.  429,  n. 

what  agreements  are  within  this  statute, 
ii.  1050. 

STATUTE    OF    FRAUDULENT    MORT- 
'    GAGES— (see  Clandestine  Mortgages,) 

STATUTE  OF  LIMITATIONS, 

does  not  extend  to  mortgages,  except  by 

analogy,  i.  360.^ 
twenty  years  a  substantive  insuperable  bar 

in  canity,  ii.  1153,  4. 
plea  of  poverty,  ignorance,  or  mistake,  no 

avail,  i.  387.  ii.  1153, 1151. 
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STATUTE  OF  LIMITATI0N8'-<MiKiiiiMff.) 

teo  years  allowed  for  prosecuting  claim  to 

redeem  after  disabilities  removed,  i.  363. 
benefit  of  rule  extends  to  assignee  of  equity 

of  redemption,  i.  564,  n. 
defendant  in  a   bill   for   redemption  may 

plead  the  statute,  i.  36t. 
twenty  vears  having  begun  will  continue  to 

run  though  disability  intervene,  i.  366. 
fine    commences   on  feme  covert  becoming 

discovert,  and  continues  though  she  after- 
wards marry  again,  i.  367. 
time  begins  to  run  from  paymentl>r  tender 

of  money,  or  from  time  at  which  account 

or  promise  of  account  is  given,  i.  370,  n. 

380,  n. 
time  not  prevented  by  receiver^  account 

furnished  without  mortgagee's  authority, 

i.  373,  n. 
legal  estate  in  one,  money  in  another,  latter 

ill  possession,  time  no  bar,  i.  377,  i|. 
prpviso  to  pay  on  any  Michaelmas-day  gives 

everlasting  right  to4-edeem,  i.  374. 

See  fVeUh  morignge, 

mortgagor  to  pay  monev  on  eighteen  months 
notice,  bill  by  his  heir  100  years  after 
dismissed,  becanse  mortgagee  had  been 
in  possession  that  time,  and  had  long 
since  given  notice,  i.  379. 

nay  act  by  mortgagee  acknowledging  mort- 
gage keeps  alive  redemption ;  (e.  g,)  a  de- 
vise or  bill  to  foreclose,  i.  380. 
^  See  AeknotBkigment. 

conversa^nal  admissions  of  subsistence  of 
mortgage  proved  by  parol,  not  enough  to 
continiie  redemption,  i.  381. 

rule  as  to  length  of  time  being  a  bar  to  re* 
demption,  examined  with  view  to  admis- 
sion  of  parol  evidence,  i.  383>  n. 

where  mortgagee  gave  mortgagor  liberty 
to  redeem  after  twenty  years,  redemp- 
tion was  allowed  fourteen  years  after 
that,  thongh  forty-one  had  passed  since 
mortgage,  i.  383,  384. 

mortgagee  of  copyholds  surrendering  to 
nse  of  his  will,  no  evidence  that  he  con- 
sidered it  irredeemable,  ii.  1072. 

time  may  be  kept  open  by  ex  parte  acts 
of  mortgagee,  i.  383,  n. 

redemption  allowed  after  forty  years  on 
admission  by  mortgagee  within  seven 
years  of  filing  bill,  that  mortgagor  had 
a  right  to  redeem,  i.  384. 

redemption  allowed  after  fifty-five  years, 
thirty-eight  having  been  spent  in  litiga- 
tion, and  seventeen  only  without  claim, 
i.  385. 

analogy  to  statute  may  operate  although 
legal  estate  be  outstanding,  i.  387,  n. 
ii.  11.73. 

general  rule  as  to  what  will  be  snfllcient  to 
take  case  out  of  analogy  to  statute,  i« 
389,  n. 

no  general  role  for  presuming  mortgage 
satisfieti  after  tweiity  years,  or  any  other 
period  elapsing,  v'lthont  payment  or  de- 
mand of  principal  or  interest,  u  S93,  iL 
ii*  1155.  « 


STATUTE  OF  hlMTT ATIO JSfi^eimtmud.) 

mortgagor's  continuation  in  possession  twen- 
ty years  affords  what  ground  to  presone 
mortgage  abandoned,  i.  394,  n. 

mortgage  (being  collateral  security)  never 
discharged  while  interest  paid  on  bond, 
i.  394,  n. 

result  of  cases  on  time  being  a  bar  to  nort« 
gage  debt  by  possession  of  mortgagor, 
1.  396,  n.  397,  n. 

mortgage  debt  presumed  satisfied  ailer 
twenty  years  without  pasrment  of  interest, 
acknowledgment,  or  demand,  and  no  dif- 
ference from  mortgage  being  io  trait  ta 
sell,  ii.  1155. 

mortga^^or  in  possession  thirty-seven  yean, 
interest  presumed  paid  all  that  tiiDe,  if 
nothing  in  special  verdict  to  oootradict 
it,  ii.  1156. 

effect  of  statute  of  limitations  and  its  equit- 
able analogy  on  pawns  of  personalty,  1. 
400,  n. 

redemption  of  pledge  allowed  after  twealy 
years,  i.  401,  n. 

DO  effect  as  between  trustee  and  eeetmi  fme 
trust,  i.500,n.  ii.  1154. 

a  good  bar  to  redemption  of  rent-charge, 
as  well  as  of  land,  i.  131. 133. 
See  Aceotmty  Acknowledgment^  Irdmd^ 
Length  of  Nme,  Parol  evidence.  Re* 
cital, 

STATUTE  MERCHANT, 

tenant  by,  may  redeem,  L  274. 

lands  may  be  extended  under,  iL  778. 

of  security  by,  ii.  1075. 

has  been  called  a  pocket  judgment,  ii.  1075. 

confers  chattel  interest  only,  ii.  1076. 

lien  of  securities  by  statute  merchant,  sta- 
ple, or  recogniimnce,  affects  lands  snbae- 
qnently  acquired,  ii.  1077. 

alien  merchant  may  extend  lands  imder 
statute,  ii.l077.    See  StatnU. 

STATUTE  STAPLE, 

tenant  bpr»  may  redeem,  i.  S74. 

of  security  by,  ii.  1075. 

confers  a  chattel  Interest  only,  it  1076. 

STATUTE  OF  WESTMINSTER 

does  not  extend  to  uses  and  tmstSy  ii.  601. 
See  Common  low,  Exeenlion* 

STATUTE  OF  WILLIAM  &  MARY, 

its  object,  i.  %80,  n.  516. 

enacted  in  favour  of  purchaser  and  mort- 
gagee, and  not  of  judgment  creditor,  i. 
517.* 

provisions  of,  i.  513,  n. 
See  Notice, 

STATUTES  CITED, 

Richard  III. 

I  Rich.  3,  c  1,  ii.  603. 

Henrv  III. 
9  Hen.  3,  e»32,  i.3. 

Edward  I. 

6  Edw.  1,  c.  1,  see.  f,  ii  690,  a. 

II  Edw.  1,  ii.  778. 

13  Edw.  1,  St.  l»  c.  5,  i.  198,  n. 
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STATUTES  CITED— («oii<iiiii#d.) 

Edward  I.— (cottfinKfd.) 
IS  Edw.  1,  at.  5,  ii.  778, 
13  Edw.  1,  St.  3,  c.  1,  ii.  1075,  n. 
13  Edw.  1,  c.  18»  ii.  778. 
IS  Edw.  1,  c.  18,  i.  273,  n.  ii,  399.  778,  n. 

Edward  III. 
«7  Edw.  3,  St.  8,  c.  1 ,  ii.  779.  1076,  n. 
44  Edw.  3,  c.  16,  i.  481,  n. 
60  Edw.  3,  c.  6,  i.  17. 

Henrv  VI. 
7  Hen.  6,  c.  t,  L  481,  n« 
9  Hen.  6,  c.  58,  i.  481,  o. 

4  Hen.  7,  c.  24,  i.  335,  n. 
18  Hen.  7,  c.  15,  ii.  603,  n. 

Henry  VIII. 

51  Hen.  8,  c.  4,  i.  245.  248,  n. 
23  Hen.  8,  c.  6,  ii.  1076,  n. 

26  Hen.  8,  c.  13,  ii.  602. 

27  Hen.  8,  c.  10,  ii.  60f. 
27  Hen.  8,  c.  16,  ii.  1085. 

52  Hen.  8,  c.  9,  t.  3,  ii.  1099,  n. 
32  Hen.  8,  c.  28,  ii.  723,  n.  725,  n. 

52  Hen.  8,  c.  28,  i.  6,  ii.  725,  n. 
32  Hen.  8,  c.  34,  i.  186.  271,  n. 

53  Hen.  8,  c.  20,  ii.  602. 

53  Hen.  8,  c.  39,  ii.  1078,  n. 

Elinbetli, 
13  Elia.  c.  4,  ii.  1077,  n. 
13  Eiis.  e.  5,  i.  17. 21. 36. 38,  n.  48.  515,  n. 

ii.  611. 
13  Elis.  c.  5,  8.  2,  i.  20,  n. 
13  Eliz.  c.  20,  i.44.  59,  n.  ii.  1160,  n. 
13  Eliz.  c.  5,  ii.  659,  n. 
27  Elii.  c.  4,  i.  17.  21.  48,  &  n.  ii.  656,  n. 

660.  1035^  1091,  n. 
27  Elis.  c.  4,  s.  2,  1. 17.  20,  n. 
27  Eliz.  c.  4,  8.  6,  i.  211,  Sc  n. 

29  Eliz.  c.  5,  i.  SO,  n. 

30  Eliz.  c.  18,  i.  20,  n. 

James  I. 
21  Jac.  1,  c.  16,  8.  1  &  2,  i.  360,  n.  364. 
SlJac.  1,  c.  19,  i.l7.  20,n.  22,n.  29,  n. 

31,  n. 
21  Jac.  1,  c.  19,  8.  9,  i.  275,  n.  283,  n. 
21  Jac.  1,  c.  19,    8.  10  Sc  11,    1.40,  n. 
•    ii.  1084,  II. 

21  Jac.  1,  c«  19,  8. 11,  i.  44,  n. 
21  Jac.  1,  c.  19,  8. 12,  i.  191. 
21  Jac.  1,  c.  19,  8. 13,  i.  275,  o»  283,  n. 

Charles  II. 
29  Car.  2,  c.  3,  i.  255.  ii.  607. 
29  Car.  2,  c.3,  s.  3,  ii.  1051,  n. 
29  Car.  2,  c.  3,  8.  lO,   i.  254,  n.  256,  n. 

309,  n.  ii.  603,  &  n.  605,  n.  610. 
29  Car.  2,  c.  3,  s.  14  &  15,  i.  275,  n. 
29  Car.  2,  c.  3,  s.  16,  i.  279,  n. 
29  Car.  2,  c.  3,  s.  25,  ii.  749,  n. 
52^33  Car.  2,  1.427. 

William  &  Mary, 

SW,Se  ]^I.  c.  14,  i.325,  n.  ii.781,  D. 
3  W%  &  M.  c.  U,  8.  g,  i.  69,  n.  325,  n. 

3  &  4  W.  &  M.  c.  14,  8.  5,  ii.  779,  n. 

4  6i5  W.  &  M.  c.  7,  i.  515. 


STATUTES  CITElMMMftaid.) 

William  St  Mary— (conHiwed.) 
4  &  5  W.  &  M.  c.  16,  L  406. 
4  &  5  W.  &  M.  c.  20,    1.  275,  n.    513. 

517,  Sc  n.  ii.  611,  n. 
7  W,  de  M.  c.  25,  1. 170. 
11  de  12  W.  &  M.  c.  4,  i.  106,  n.    . 

William  III. 
7  &  8  W.  3,  c.  36,  i.  275,  n.  514,  d. 
.8  &  9  W.  3,  c.  11,  8.  8,  i.  357,  n. 

Anne, 

1  Ann.  St.  2,  c.  7,  ii.  1085,  n.  ^ 

2  Ann.  e.  6  (Irish  8tat.]|,  i.  265,  n. 

2  de  3  Ann.  c.  4,  s.  1,  U.  618,  n.  627. 
4  Ann.  c*  16,  s.  27,  i.  304,  n. 

4  de  5  Ann.  c.  16,  1. 173,  n. 

5  Ann.  c.  18,  i.  276,  n.  ii.  ^18,  n. 

6  Ann.  c.  2  (Irish  stat),  i.  559,  n.  il.  592,o. 
618,  n.  629,  n. 

6  Ann.  c.  35,  i.  276,  t.  ii.618,ii. 

7  Ann.  e.  19,  L  205.  419,  n. 

7  Ann.  c.  20,  i.  276,  n.  ii.  618,  n.  623,  n. 
624.  628,  n. 

7  Ann.  c.  20,  s.  1,  IL  1097,  d. 
9  Ann.  c.  5,  1.  213. 

9  Ann.  c.  14,  ii.  998,  n. 
12  Ann.  St.  2,  e.  16,  s.  1,  U.  892.  943. 

George  I. 

8  Geo.  1,  c.  2,  8. 4,  i.  196,  n.  u.  1086,  n. 

8  Geo.  1,  c.  4,  i.  395,  n. 

9  Geo.  1,  c.  7,  i.  167,  n. 
9  Geo.  1,  c.  7,  8.  5,  1. 167,  n.  ii.  1094,  it. 

George  II. 

2  Geo.  2,  c.  19,  8. 11,  i.  173,  o. 
4  Geo.  2,  c.  10,  I.  210.  ii.  992,ii« 
^  Geo.  2,  c.  28,  s.  1,  1.  302,  n. 

4  Geo.  2,  c.  28,  s.  2,  ii.  1086,  n.  1067,  n. 

5  Geo.  2,  c.  25,  s.  1 ,  ii.  982,  n.  1022,  n. 
5  Geo.  2,  c.  30,  8.  26,  ii.  1070,  n. 
7  Geo.  2,  c.  8,  ii.  896,  n. 
7  Geo.  2,  c*  14  (Irish  stat),  ii.  982,  n. 

7  Geo.  2,  c.  20,  s.  2,  1. 168. 170,  n.340,  ■• 
ii.  992,  n.  998,  n.  1094,  o. 

8  Geo.  2,  c.  6,  i.  276,  n.  IL  618,  n. 

9  Geo.  2,  c.  S6t  i.  139,  n.  ii.  1093,  n. 
11  Geo.  2,  a.  19,  s.  11,  i.  173,  n. 
11  Geo.  2,  c.  19,  8.  12,  ii.  1087,  n. 
14  Geo.  2,  c.  20,  8.  9,  ii.  665,  &  n. 

28  Geo.  2,  c.  1,  ii.  1048,  n. 

29  Geo.  2,  c.  31,  i.  207,  n. 

George  III. 

13  &  14  Geo.  3,  c.  35,  i.  264. 

14  Geo.  3,  c.  79,  s.  t,  ii.  897. 898,  m  1072,  a. 

17  Geo.  3,  c.  26,  ii.  621,  a.  938. 

18  Geo.  3,  c.  60,  1. 107,  n.  26^  a. 

19  Geo.  3,  c.  56,  ii.  1082,  n. 
19  &  20  Geo.  3,  c  20  (Irish  stat.),  i.  196»  a. 
21  &  22  Geo.  3,  c  24,  i.  264,  n. 

25  Geo.  3,  c.  35,  i.  244,  a.  257,  a. 

26  Geo.  3,  c  26,  i.  35. 
26  Geo.  3,  c.  60,  i.  25,  n.  35^  a. 
31  Geo.  3,  C.32,  i.  107,  n.  263,  a.  264,  a. 
33  Geo.  3,  c  21,  i.  265,  n. 
33  Geo.  3,  c.  44,  1.  264,  n. 
31  Geo.  3,  c.  68,  s.  15  dc  16,  i.  25,  a. 

ii  1074,  n. 
39  6&  40  Geo.  3,  c.  56,  i.  288,  a.         ^ 
39  &  40  Geo.  3,  <^.  88,  s.  12,  1.  254,  a. 
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STATUTES  CiTIUMMKMKriL) 

George  lll,^49mtiimcd,) 
41  Geo.  S,  c.  fO,  ii.  1047,  ■. 
49  Geo.  S,  c.  90,  i.  364,  a. 
43  Geo.  3,  c  69,  ii.  t08t,  n. 
43  Geo.  3,  c.  84,  s.  10,  i.  69,  n.  ii.  1160,  n. 

46  Geo.  S,  c.  135,  Ld5S,  n.  Ii.  591,  n.  594,0. 
595,  n.  650. 

47  G«o.  3,  Bess.  2,  c.  74,  s.  1,  i.  3S5,  n. 
49  Geo.  3,  c.  121,  u.  591,  n.  595^  n. 

53  Geo.  3,  c.  50,  ii.  936,  n. 

54  Geo.  3,  C  53,  u-  936.  n. 

55  Geo.  3,  c.  ^84,  sched.  part  1,   (Stamp 
Act),  II.  1053.  1137,  n.  1141,  n. 

55  Geo.  3,  c.  192«  i.  433,  n.  ii.  1070,  n. 

56  Geo.  3^  c.  68,  s.  11,  ii.  936,  n. 

57  Geo.  3,  c.  99,  ii.  1160,  n. 
57  Geo.  3,  c.  117,  ii.  1079,  n. 
59  Geo.  3,  c.  49,  ii.  936^  n. 

Geoi:ge  JV, 
1  &  3  Gieo.  4,  C  36,  ii.  93^,  n. 
«  /b  3  ^eo.  4,  p*  6il,  ii.  699,  Q. 
1  &  3  Geo.  4,  c.  114,  ii.  }095,  o. 

STAYING  PROCEEDINGS, 

cases  on  statute  of  7  Geo.  3.  c.  30,  i.  160, 
170.  ii.  1094. 
See  B}€€imetUy  Fartdomrey  Procetdvugi. 

STEWARD, 

mortgagee  to  have  salary  as  steward,  usury, 
ii.  895,  n. 

STEWARD  OF  MANOR, 

has  Dotlce  of  all  mortgages  on  court  roUs, 

i.  557,  n.  ii.  563. 
except  snoh  as  are  entered  in  wrong  book, 
1.-557,  n. 

STOCK, 

agreement  to  transfer,  unnoticed  by  banic, 

i.  45,  n. 
mere  gift  will  not  transfer  stock  at  law, 

ii.  1039. 
public  stock  not  liable  to  execution  at  law, 

li.  608. 
bequest  of  stock. a  speci6c  legacy,  ii.  813,  n. 
taking  dividend  on  stock  not  usury,  when^ 

ii.  895,  n. 
mortgaged,  may  be  sold    after    forfeiture 

without  foreclosure,  ii.  963. 
though  it  be  increased  in  value,  ii.  963* 
of  mortgages  of  public  stock,  ii.  1066. 
loan  of  stock  viewed  as  a  sale,  ii.  1066. 
but  mortgagee  selling  must  account  for  sur*- 

plus,  ii.  1066. 
damages  calculated  at  price  of  stock  on 

day  it  should  be  replaced,  not  on  day  <|f 

trial,  11. 1066. 
effect  of  borrower's  bankruptcy  on  loan  df 

stock,  ii.  1067. 
loan  of  stock  connected  with  stock-jobbing 

transactions,  illegal,  ii.'1067. 
power  of  attorney  to  sell  stock  does  not 

authorize  mortgage,  ii.  1067. 
loan  of  stock  whereby  more  than  5  }>«r  c«n|. 

is  recovered,  usurious)  u.  1068* 
belonging  to  bankrupt  in  name  of  account- 
ant-general,  transferred    to   mortgagor, 

without  privity  of  mortgagee,  not  within 

order  and  disposition  of  banknipt  with 

consent  of  true  owner,  ii.  1084. 


STOCK-JOBBIKOt 

loan  connected  with  stock-jobbing 
tions,  illegal,  ii.  1066. 

STOPPAGE  IN  TRANSITU, 

none  after  mortgage  by  indorsement  of  bill 

of  lading,  i.  38. 
allowed  between  consignor  and  consiigaee, 

i.  37. 
f ems  as  to  third  person,  1.  38,  n. 
by  agent,  i.  38,  n. 
not  prevented  by  agent  or  factor's  mort* 

gage  of  goods  in  transttw,  L  38,  n. 

STRANGER, 

purchasing  incumbrances,  shall  not,  as 
against  real  purchaser,  be  allowed  bok 
than  what  he  paid  for  them,  i.  347. 

taking  a  mortgage  from  heir  of  estate 
charged  with  debts,  cannot  tack  a  bowl 
debt  thereto  as  against  creditors,  L  355. 

STRODE  V.  BLACKBURN, 

stated  and  considered,  ii.  637  to  653- 

SUB-MO RTGAGEE-^sce  Under-mortgtgee.) 

SUBPOENA, 

service  of,  on  infant,  must  be  personal,  oa- 

less  he  abscond,  ii.  981,:n. 
service  on  agent  or  factor,  good,  ii.  981,  n. 
mortgagor  agrees  that  service  on  A.  shall 

be  good,  but  substituted  service  on  him 

refused,  ii.  981,  n.  j 

service  on  person  having  general  power  not 

now  allowed,  ii.  981,  n. 
Irish   act   for   making    process    effectual 

against  mortgagor's  absconding,  ii.  983,  a. 
practice  as  to  service  of  mihptna  when  one 

party  is  out  of  jurisdiction,  iL  983,  n. 
See  Process, 

SUBP<ENA  DUCES  TECUM^  iL  633,  m 

SUBSEQUENT  INCUMBRANCER, 

buying  prior  mortgage  attaching  on  other 
lands  may  hold  all  till  satisfied,  not  oniy 
his  own  money,  but  what  he  espendrd 
in  purchase  of  first  mortage,  L  48?. 
497  to  509. 

how  far  judgment  protects  subsequent  in- 
cumbrancer, i.  519. 

acts  of  first  mortgagee  not  <  allowed  to  pre- 
judice him,  1. 456,  n. 

interest  not  convertible  Into  piiscipil 
against  subsequent  inenmbnnoers,  '^  913. 
933,  &  n. 

without  their  consent,  ti.91S. 

account  settled  by  master,  binding  sn  mb- 
seqnent  mortgagee,  ii.  953. 

subpjsquent  incumbrancer  may  compel  fint 
mortgagee  to  take  possesaion  after  judg- 
ment in  ^ectment,  li.  953,  &  n. 

of  subsequent  incumbrancer's  equity  to  be 
parties    to  foreclosure,   ii.   977.  989,  o. 

S|90,  n. 
See  CredUorMyForecUmiirtj  Jnewmbrmetr, 

Partly  Second  Mortgagee, 

SUBSTITUTION 

of  one  creditor  in  place  of  another,  i.jffi}"* 
a.  737,  n.  730.  783,  n.  890,  n. 
See  M»9hMng  AueU, 
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SUFFERANCE, 

mortgagor  teiiant  nt  sufferance  to  assignee 

of  mortgagee,  i.  163, 164. 
if  mortgagor  Is  tenant    by  sufferance  to 
mortgagee,  ii.  1035,  n. 

SUGDEN'S 

pamphlet  on  presumed  surrenders  of  term 
considered  and  dissented  from,  i.  499,  n. 
495,  n.  505,  n. 
.  notwithstanding  M.  R.*s  approval,  L  508,  n. 
act,  supplies  formal  not  substantial  surren- 
ders, ii,  1070. 

SUIT, 

mortgagee  should  be  party  to  suits  concern- 
ing title,  i.  203,  n. 

mortgagee  not  guilty  of  maintenance  in 
supporting  suits  in  defence  of  title,  i.  203. 

by  creditors  for  payment  of  debts,  renders 
purchaser  liable  to  see  his  money  applied, 
1.  223. 

delay  through  embarrassment  for  twenty 
years,  no  bar  to  renewal  of  suit,  i.  371,  n, 

between  mortgagees,  no  obstacle  to  tack- 
ing, i.  540. 

notice  to  whole  kingdom,  i.  541. 

but  no  bar  to  alienation,  i.  541,  n.  542,  n. 

especially  if  about  the  right  of  money  se* 
cured  on  an  estate,  i.  543. 
'   that  may  be  done  amicably,  which  may  be 
done  adversarionsly,  ii.  932,  n. 
See  Lm  pendens^  Pendente  lite* 

SUPPLEMENTARY  BILL, 

heir,  execnlor,  assignee,  husband,  &c.  may 
be  made  party  by,  i.  548,  n. 

SUPPRESSTO  VERl,  i.442,a. 

SURCHARGE, 

mortgagor  may  surcharge  and  falsify  ac- 
count, when,  i.  154,  n. 

account  may  be  surcharged  for  error,  ii.  954. 

but  some  specific  error  must  be  charged, 
ii.  955,  n. 
See  Account^  Executor,  Re-opened. 
SURETY,  ii.  871. 

liow  affected  by  defalcation  of  principal. 
ii.l099. 

must  be  party  to  bill  of  foreclosure  against 
principal,  ii.  972,  n. 

lands  of  sureties  to  accountants  to  crown, 
bound  by  lien  of  crown  debt,  ii.  1077. 

when  surety  aided  in  bankruptcy,  if  es- 
tate be  worth  more  than  mortgage  debt, 
u.  lOB3,n.  ^ 

of  sureties  for  receiver,  i.  297. 

entitled  to  be  reimbursed  out  of  balance  of 
receiver's  accounts,  i.  898,  n. 
See  Accountant,  Croum,  Prineipal  Re- 
ceiver, 

SURPLUS, 

legacy  to  eseontor  debars  him  from  surplus, 

ii.  665,  n. 
residue    not  speeifically  bequeathed,  if  it 
means  surplus,  after  payment  of  debts, 
ii.  828,  n. 
See  Rem,  Rendue. 

SURRENDER, 

to  use  of  will,  when  necessary,  i.  433,  n. 
iwhen  unnecessary,  ii.  1069. 


SURRENDEUr-(conftiitM4.) 

defective  surrender  of  eopytidlds,  supplied 

in  equity  in  favor  of  mortgagee  against 

assignees  of  bankrupt,  i.  531,  532. 
agreement  to  surrender  binding,  on  whoa, 

ii.  1071. 
priority  of  surrenders,  ii.  1070* 
where  there  are  two  successiife  terms,  first 

tehn  should  be  surrendered  to  second 

trustee,  i.  490,  n. 
certificate  of  satisfaction  does  not  operate 

as  a  surrender,  ii.  620,  n. 
receipt  of  money  a  sufficient  surrender,  if 

stamped  accoftlingly,  ii.  1086. 
See  Copyholds,  Drfeetive  oecurity.  Pre" 
eumed  eurrender  ^  term,  WilL 

SURVIVOR, 

conveyance  to  tluree  persons  and  survivor, 
one  dies,  and  other  releases,  remaining 
trustee  cannot  make  good  conveyance; 
$ecue  if  trustee  releasing  had  renounced, 
1.244. 

what  if  the  renouncing  trustee  be  the  sur- 
vivor, i.  249,  n. 

devise  of  mortgage  to  three  trustees  and 
survivor,  gives  contingent  remainder,  i. 
431,  n. 

SURVIVORSHIP, 

none  between  joint  mortgagees,  ii.  671. 
though  money  advanced  in  unequal  shares, 

ii.  671. 
on  a  redemption,  each  shall  have  money  ad- 
vanced, ii.  671. 
on    foreclosure,  estate    divided    between 
them,  ii.  672. 1042. 
See  JoiM-mortgof^eee. 


T. 

TABULA  IN  NAUFRJGIO,  h  45$,  454,  n* 
4o5.  538  n. 

TACKING, 

ground  whereon  it  is  founded  e3q>lained, 

i.  518. 
mortgagee  from  executor,  cannot  tack  debt 

due  from  testator,  to  his  mor^ge,    i. 

223. 
debt  on  one  mortgage,  may  be  tacked  to 

debt  on  another  mortgage,!.  342,  n. 
debt  on  deficient  mortgage,  may  be  tacked 

to  second  effectual  mortgage,  i.  343,  n. 
of  tacking  bond  to  mortgage,  i.  347  to  359. 
bond    debt   not     tackable    to    mortgage 

against  mortgagor,  contra  as  to  his  heir 

or  executor,  i.  347,  353. 
tacking  bond,  an  equity  merely   to  avoid 

circuity  of  action,  i.  348, 355,  n. 
bond   not   tackable   to   mortgage   against 

bmittjtde  purchaser  of  equity  of  redemp- 
tion, i.  359. 
nor  against  subsequent  mortgage,  judgment 

or  statute,  i.  359,  n. 
foreclosure  and  redemption  distinguished  as 

to  tacking,  i.  526,  n.  ii.  1017,  n. 
mortgagor  redeeming  must  pay  bond  debt, 

contra  If  mortgagee  foreclose,  ii.  1017. 
^ond  not  tackable  to  mortage  on  bill  to 

foreclose,  ii.  1018« 
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-thU  doctrine  qnestioned,  if*  1019,  n. 

bood  not  tackable  to  mortgage  against 
mortgagor  and  creditors,  ii.  1018,  n. 

mortgagee  foreclosing,  heir  may  tack  bond 
to  mortgage,  ii.  1019,  n. 

resalt  of  cases  on  tacking  bond  to  mori- 
cage,  i.  350.  519,  n.  (e). 

redemikion  of  pledge  without  redemption 
of  mortgage  decreed,  i.  351. 

allowed  to  ezecntors,  i.  352. 

|iot  allowed  on  pJedge  of  personalty  against 
creditors,  i.  352. 

none  against  assignee  of  mortgagor's  eze- 
cotor,  i.  353. 

nor  where  heir  mortgages  estate  chargsd 
with  debts  to  a  creditor,  i.  353. 

no  difference  whether  bond  debt  be  be- 
fore or  after  mortgage  as  to  tacking,  i. 
354,  n. 

money  doe  on  note  not  tackable  to  mort- 
gage, where  part  of  purchase  money  is 
secured  to  vendor  by  mortgage  and  part 
by  note,  i.  354* 

bond  taclied  to  mortgage  ronst  be  paid  in 
fall  though  it  exceed  penalty,  i.  355. 

light  to  attach  subsequent  debt  to  mort- 
gage, not  available  against  assignee  of 
equitjr  of  redemption,  I.  354,  n. 

distinction  as  to  tacking  and  priority  sub* 
mitted,  i.  434,  n. 

of  tacking  subsequent  to  prior  incum- 
brances to  onst  intervening  claimants, 
i.45t. 

latter  incnmbrancer  by  mortgage,  ipay,  by 
pnrchasing  in  the  first  incnmbrance 
bringing  with  it  Jegal  estate,  hold  out 
intervening  charges  and  thereliy  protect 
himself,  i.  452,  454. 
'  but  if  prior  incumbrance  be  a  mortgage,  it 
must  have  lieen  forfeited,  i.  523. 

if  it  aifect  part  of  lands  only,  it  will  only 
protect  that  part  comprised  in  bodi  in- 
cumbrances, I.  478,  479. 

bat  if  the  prior  incumbrance  attach  on 
other  lands,  not  comprised  in  latter  secu- 
rity, latter  incumbrancer  sliall  hold  land 
in  both  securities  till  satisfied,  i.  478. 

prior  security,  though  satisfied,  will  pro- 
tect if  it  confer  title  to  legal  estate, 
though  no  consideration  paid  for  it, 
i.  512. 

or  thouffh  it  be  obtained  by  fraud,  i.  512. 

but  judgment  or  recognizance,  will  not 
protect  subsequent  incumbrance,  unless 
it  has  all  legal  requisities  necessary  to 
give  it  validity,  1.  513.  518. 

See  Judgment,  Prottction,  Recegnixamee, 

this  doctrine  has  given  rise  to  several  nice 
distinctions  respecting  terms,  i.  457. 
See   AUmdant   ierm$y    and  Tirms  /cr 
years, 

prior  mortgagee  may  tack  subsequent  judg- 
ment to  his  mortgage,  i.  519,  n.  (f). 

but  prior  judgment  creditor  obtaining  sub- 
sea  uent  mortgage  cannot  tack,  i.  519, 
n.  (f). 

mortgagee  may  tack  prior  judgment  to  iiit 
mortgage,  i.  520, 


TACKING— (foitfimial.; 

but  jodgnent  creditor  cannot  tadL  prior 
mortgage  to  his  indgroent,  i.  520. 

for  be  has  no  rig|lit  to  land,  but  merely  a 
lien,  i.  519,  520. 

judgment  not  tackable  to  mortgage,  if  ob- 
tained in  different  character  from  mort- 
gagee, i.  520,  n. 

mortgagee  baying  in  subseqaent  jndgmeot, 
wi&ont  consent  of  mortgagor,  canmol 
tack  it  to  mortgage  as  against  other  in- 
cumbrances, i.  521,  n.  527. 

judgment  creditor  buying  In  first  mortgage, 
not  preferred  to  second  mortgagee  at  to 
his  judgment  debt,  i.  532. 

first  mortgagee  may  lack  a  jndgment  to  bis 
mortgage,  though  subsequent  to  a  second, 
of  which  he  had  no  notice,  i-  525. 

mortgagee  foreclosing  may  tack  judgoKOt 
to  mortgage,  ii.  1021,  n. 

first  mortgagee  having  notice  of  mesne  in- 
cnmbrance,  cannot  tack  subseqaent  judg- 
ment or  further  charge  against  it,  I. 
527,  n. 

simple  contract  creditor  not  allowed  to 
tack  debt  to  mortgage,  though  accom- 
panied with  parol  agreement  tlmt  be 
might  do  so,  i.  351.  522, 524,  n. 

security  purchased  in  and  tacked,  may  be 
held  by  porchaser  until  all  doe,  both  on 
tfaatf  and  on  his  own  debt,  be  paid,  i.  534.. 

no  tacking  between  equitable  incumbraii- 
cers,  i.  524,  n. 

prior  mortgagee  may  tack  fiirther  sum  ad* 
▼anced,  to  his  former  legal  security,  i. 
525. 

but  furtlier  advance  must  be  to  one  who 
has  a  right  to  mortgage,  i.  526. 

notice  of  mesne  incumbrance  at  time  of 
lending  further  advance,  is  a  bar  to  tack- 
ing, i.  527. 

distinction  between  notice  at  time  of  lend- 
ing, and  at  time  of  purchasing  in  prior 
security,  i.  534. 

debt  tacked  to  mortgage  becomes  part  of 
it,  1.  525.  ii.  1021,  n. 

allowed  up  to  decree  to  settle  prioritiei^ 
not  afterwards,  i.  538,  n. 

a  decree  in  rem  (as  a  decree  to  accooat)  is 
likewise  a  bar  to  tacking,  if  purchaser  be 
party  to  suit,  i.  538. 

so,  although  he  be  not  a  party,  L  540. 

decree  to  settle  priorities  and  connnissioa 
of  bankrupt  distinguished  as  to  tacking, 
i.  539,  n. 

suit  between  mortgagees,  no  obstacle  tt 
tacking,  i.  540. 

a  decree  to  account  affects  purchasers  with 
notice,  i.  543. 

so,  a  bill  to  perpetuate  testimony  will  bind 
.  purchaser,  i.  545. 

but  a  bill  that  cannot  be  brongbt  to  a  bear- 
ing will  not  prevent  tacking,  i.  547. 

nor  will  a  decree  for  money,  u  544, 547. 

so,  a  bill  of  discovery  will  not  prtreat 
tockins,  i.  547. 

bill  to  foreclose  no  obatocle  to  tacUag  a 
subsequent  to  prior  iucombnuice^  ^ 
vice  versd,  i.  548. 


INDEX. 
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TACRING--<con{tnM#ir.) 

but  a  commisBion  of  bnnknipt  preTents 
tacking,  being  in  itself  notice,  i.  551* 

how  tacking  it  affected  by  bankruptcy, 
i.  525,  n.  5f  6,  n. 

farther  advance  after  act  of  bankruptcy 
committed,  tackable  to  prior  legafl  mort- 
gage,  semb.  ii.  59^,  n. 

mortgagee,  without  notice  of  act  or  com- 
mission of  bankruptcy  may  tack  advan- 
ces made  after  commission,  ii.  593,  n. 

mortgagee,  without  notice  of  jointure,  may 
tack  money  lent  to  hasband  after. marri* 
age,  ii.  682. 

summary  of  points  relating  to  tacking,  i. 
557,  n. 

of  tacking  puisne  to  eigne  mortgage,  i.  558,  n. 

further  advance  to  mortgage,  i.  558,  n. 
'  judgment  to  mortgage,  i.  558,  n. 

bond  to  mortgage,  i.  558,  n. 

simple  contract  debt  to  mortgage,  1.  558, 
&  n« 

mortgage  to  judgment,  i.  558,  n« 

mortgage  to  bond,  i.  558,  n. 

judgment  to  mortgage  of  copyholds,  i. 
559,  n. 

to  tack,  both  incumbrances  must  be  held 
In  same  right,  i.  559,  n. 

no  tacking  against  assignees  of  bankrppt, 
when,  i.  559,  u. 

of  tacking  in  Ireland,  i.  559,  n. 

not  allowed  under  Irish  registry  act,  ii. 
6S0j  n. 
See  Ad  of  bankruptctft  Judgment^  Pri' 
critfff  Proiectiony  Regiitration, 

TAIL^see  Tenant  in  tatU) 

TENANT— <see  Lsose,  Le$iee.) 

having    attorned,  receiver    may   distrain 

without  special  leave  of  court,  i.  309,  n. 
not  allowed  to  set  up  title  of  mortgagee 

against  mortgagor  in  ejectment,  i.  494,  n. 
cannot  bar  landlord  by  nne  and  non-claim, 

i.  536,  n. 
knowledge  of  his  possession  is  notice  of  his 

interest,  ii.  .576,  n. 
but  his  possession  b  not  notice  of  equitable 

contract  thereon,  if  it  be  nof  revealed  on- 

encj^uiry*  ii.  577,  n. 
combinations    between   teuant   and   mort- 
gagee discouraged,  ii.  95St. 

TENANT  IN  COMMON, 

may  mortgage  his  share,  L  18. 

one  teuant  in  common  must  redeem  whole 

mortgage,  if  required,  i.  342,  n. 
but  be  may  redeem  that  mortgage  only, 

though  his  companion  has  mortgaged  a 

second  estate,  i.  339»  n. 
persons  advancing  money  on  same  securi^, 

are  primd  facie  tenants  in  common,  li. 

964,  n. 
when  receiver  appointed  on  motion  by  one 

tenant   in    common  against    his    com- 
panion, i.  301,  n. 
See  Joint'tenantf  Joint  mortgagees. 

TENANT  BY  CURTESY, 

See  Curteiy. 


TENANT  IN  DOWER, 

See  Dowevy  DmoreUf  Jointrett. 

TENANT  BY  ELEGIT, 

may  redeem  a  mortgage,  i.  274. 
See  Elegit,  Judgmentm 

TENANT  IN  FEE, 

not  obliged  to  keep  down  interest,  it.  927. 
See  Interett,  Merger, 

TENANT  VOR  LIFE,  *» 

may  mortgage,  i.  18. 
of  mortgages  by  different  species  of  tenants 

for  life,  i.  59,  n. 
of  mortgage   in    fee  by  tenant  for   life^ 

ii.  637.  652.  1099. 
mortgaging  by  fine  creates  forfeiture,  and 

mortgagee  loses  his  security,  i.  199. 
but  allowed  to  hold  during  life  of  tenant 

tor  life,  i.  199. 
of  mortgage  by   tenant  for  life  and   re- 
mainder-man, i.  311,  n. 
enquiry  on  which  of  ttie  two,  debt  must 

ultimately  fall,  ii.  871,  n. 
if  tenant  for  life  tak^  mortgage  on  himself, 

and    borrows   more    money,   he   makes 

whole  mortgage  debt  hi^  own,  ii.  879, 

880. 
joining  remainder-man  in  mortgage,  latter 

not  compellable  to  pay  interest  during 

life-time  of  tenant  for  life,  ii.  871. 
under  marriage  settlement,  tenant  for  life 

entitled   to   redeem  before   subseqoent 

incumbrancer,  |.  286,  n. 
when  receiver  is  appointed,  tenant  for  life 

ordered  to  give  up  possession  to  him, 

i.  294. 
reason  for  placing  receiver  on  tenant  for 

life,  i.  300,  n. 
remainder-man  may  put  receiver  on  tenant  ' 

for  life,  i.  301,  n. 
may  be  obliged  to  redeem  by  the  remain- 
der-man indirectly,  though  not  directly^ 

il.  921. 
modern  rule  as  to  contribntion  by  tenant 

for  life,  i.  312,  n. 
in  what  cases  payment  of  incumbrance  bj 

tenant  for  life,  and  persons  partially  in* 

terested,  amounts    to    an    exoneration, 

i.  316,  n. 
felling  timber  to  raise  expences  of  inclosnre 

act,  decreed  to  account,  L  557. 
puere,  if  mortgagee  may  assist  tenant  for 

life  m  destroy- ing  contingent  remainders  ? 

ii.  581. 
notice  to  tenant  for  life,  not  notice  to  those 

in  remainder,  ii.  575,  576. 
not  compellable  by  mortgagee  to  give  vp 

deeds,  i.  52. 
thouffh  dowresB,  upon  confirmation  of  her 

title,    might  be    compelled  to  give  up 

deeds,  i.  52. 
cannot  compel  delivery  of  title-deeds  from 

remainder-man,  i.  52,  n. 
may  retain  deeds,  when,  ii.  642,  n. 
purchaser  for  value  without  notice  of  per- 
son who  was  formerly  tenant  in  fee,  bnt. 

who  on  marriage  settled  estate  on  him-     ^ 

self  for  life,  not  obliged  to  discover  deeds. 

ii.  637  to  652. 
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TENANT  FOR  hlTE^emHinued.) 

lease  by,  void  at  his  death,  ii.  734,  n. 

his  agreement  to  grant  lease  binding  on 
remainder-man,  when,  it.  7l8,  n. 

remainder-man  cannot  set  aside  lease  by 
tenant  for  life  on  ground  of  loan,  ii.  1080. 

performance  of  covenant  to  execute  power 
of  jointuring,  decreed  against  remainder- 
hian,  in  exoneration  of  assets  of  tenant  for 
life,  ii.  869. 

compellable  by  remainder*man  to  keep 
down  interest,  ii.  921. 

allowed  maintenance,  if  interest  exbanst 
whole  rents,  ii.  921,  n. 

bat  he  must  apply  accrning  profits  in  dis- 
charge of  former  arrears,  ii.  921,  n. 

reversioner  mav  file  bill  against  tenant  for 
life,  to  make  him  answer  arrears,  ii.  921. 

rents  of  life-estate  applicable  to  discharge 
arrears  accumulating  during  former  lite, 
ii.  922,  n. 

assets  of  tenant  for  life  answerable  for  ar- 
rears, when,  ii.  923,  n. 

must  keep  down  interest  to  day  of  his 
death,  li.  923. 

principal  of  charge  directed  to  be  paid  ont 
of  rents,— that  sam  paid  off,  tenant  for 
life  liable  to  pay  interett  only  of  new  sum 
borrowed,  H.  9t4,  n. 

mortgagee  taking  bond  from  tenant  for  life 
for  arrears  of  interest,  cannot  charge 
estate  therewith,  as  against  remainder- 
man, ii.  944,  n. 

when  estate  in  mortgage  is  sold,  tenant  for 
life  entitled  to  interest  of  money  after 
paying  incambrances,  ii.  9^2,  n. 

mortgaffe-money  paid  in,  tenant  for  life  en- 
titlecTto  one- third,  and  remainder-man  to 
residue,  lu  1042. 

now  entitled  to  interest  only,  and  money 
would  be  probably  invested  to  give  him 
interest  for  life,  ii.  1042,  n. 

to  be  reimbursed  two-thirds  of  improve- 
ments, but  not  allowed  interest  for  what 
he  has  expended  in  redeeming,  i.  313. 

foreclosure  against  tenant  for  life,  re- 
mainder-man being  abroad,  not  final, 
ii.  973,  n. 

foreclosure  on  tenant  for  life  not  now  bind- 
ing on  remainder-man,  ii.  977,  n. 

and  person  having  next  vested  estate  of  in- 
heritance, necessary  parties  to  bill  of 
foreclosure,  ii.  975. 

intermediate  tenants  for  life  shonld  be  par- 
ties to  bill  of  foredosnre,  ii.  976,  n. 

deposit  of  deeds  by  tenant  for  life  creates 
no  lien  [except  perhaps  for  his  own  life,] 
ii.  1053,  n. 

but  attorney,  has  lien   on  deeds  received 
from  tenant  for  life,  ii.  1063, 
See    Accountj     Contingent    remainder. 
Foreclosure,  Interest,  Redemption. 

tenant-right— (sec  Renewal.) 

TENANT  BY  SUFF£RANC£-(see  ^uffer^ 
once.) 

TENANT  BY  STATUTE  MERCHANT--(see 

Statute  merchant,) 


TENANT    BY    STATXJTE    STAPL£-(ice 

Statute  etaple.) 

TENANT  IN  JAIL 

may  mortgage,  i.  18. 59,  n. 

decreed  to  make  good  title  to  mortgagee, 
i.  60. 

compellable  to  suffer  recovery,  i.  60. 

operation  of  his  recovery,  i.  59,  ii. 

always  revokes  will,  i.  iii,  n.  113,  n. 

recovery  by,  confirms  prior  tnortgage,  i. 
165. 

and  lets  in  all  prior  incumbrances^  L  190. 

but  it  does  not  confirm  further  charge 
against  legal  mortgagee  without  notice, 
i.  165,  n. 

no  distinction  between  tenant  in  tziil  and 
tenant  in  fee,  i.  166,  n* 

his  recovery  does  not  confirm  prior  Volan- 
tary  settlement  against  subsequent  mort- 
gagee, i.  166. 

of  mortgages  by  tenant  in  tail  without  re- 
covery, 1.  534,  n. 

effect  of  tenant  in  tail's  bankruptcy  oa 
mortgage  made  by  him,  i.  190.  531,  n. 

whether  stat.  of  Jac.  operating  as  recoveiy 
confirms  prior  incumbrance  of  bankrapt 
tenant  in  tail?  i.  191, 192. 

his  assignees  in  bankruptcy  bonnd  by  cove- 
nant for  further  assurance,  i.  194. 

doubtful  whether  equity  will  relieve  mort- 
gagee taking  defective  mortgage,  with- 
out covenant  for  ftirther  assurance,  L 
534,  n. 

may  devise  equity  of  redemption  for  pay- 
ment of  debts,  1. 267. 

before  he  can  devise  he  must  sofier 
able  recovery,  i.  268,  n. 

discharging  mortgage,  shall  be  psid  all  he 
advanced,  by  remainder-man,  i.  30. 

whether  such  discharge  and  recovery  after- 
wards suffered,  amounts  to  an  eawnen- 
tion,  i.  315,  316,  317,  n. 
See  Exoneratiom. 

of  two  estates  sells  one,  other  must  bear 

whole  charge,  H  sufficient,  i.  316,  n. 
under  limitations  by  mortgagee,  most  be 

party  to  bill  to  redeem,  i.  403. 
in  remainder,  joining  person  in  possession, 

in  mortgage,  entitled  to  have  estate  disen- 

cnmbered  out  of  assets  of  latter,  ii.  871,  n. 
in  remainder,  joining  his  father  in  aiort- 

gage,  not  liable  to  interest  till  his  father's 

death,  ii.  923,  n. 
in  remainder,  can  compel  tenant  for  life  to 

keep  down  interest,  ii.  924. 
not  bound  to  keep  down  interest  himself, 

though  in  possession,  ii.  924. 
contra  if  reduced  to  situation  .of  tenant  for 

life,  ii.  924. 
infant  tenant  in  tail  not  compellable  to  pay 

interest,  so  as  to  charge  his  assets  fiir 

arrears,  though  he  hath  no  power  to  suffer 

recoveiy,  ii.  924. 
bnt  infant  tenant  in  tail  must  keep  down 

interest  now,  ii.  925,  &  n. 
doubtful  whether  assets  of  infant  tcBsat  ia 

tail  (his  guardian   being   in   receipt  «f 

rents)  must  discharge  arrears,  il  926. 
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TENANT  IN  TXll^cMkmed.) 

payiojET  interest^  no  creditor  oo  estate, 
ii.  926. 

hasband  pnrchasing  mortfi^ge  OB  wife's 
estate,  and  being  in  receipt  of  rents, 
not  allowed  interest  till  death  of  his  wife, 
thoogh  she  be  tenant  in  tail,  ii.  9S7« 

represents  remainder-nan,  ii.  972,  n. 

decree  of  foreclosure  on  tenant  in  tail,  binds 
issue  and  renfainder-man,  ii.  972. 

release  of  equity  of  redemption  by  tenant 
in  tail  after  decree  to  account,  equal  to 
absolute  foreclosure  by  order,  Ii.  974. 

first  tenant  in  tail  being  party  to  bill  of 
Ibreclosnre,  saflScienty  ii.  974. 

TENANT  AT  WILL 

mortgagor  is,  till  defknlt,  i.  155. 
fuari,  if  such  a  tenancy  now  exists,  1. 156. 
cannot  mortgage  his  estate,  i.  18. 
interest  of  tenant  at  wilt  distinguished  from 

that  of  mortgagor  in  possession,  i.  157. 

ii.  1154. 
that  mortgagor  is  tenant  at  will,  a  fiction, 

1.  175.  U.  1055,  n. 
mortgagor  considered  a  tenant  at  will  in 

court  of  law  only,  ii.  1093. 
so  described  in  declaration,  good,  ii.  1093. 
tenancy  at  will  is  in  nature  of  tenancy  from 

year  to  year,  1.  300,  n. 
leasing  for. years,  a  disseisor  at  election^ 

iLl038. 
but  his  lessee  entering,  creates  an  immn<» 

table  disseisin,  ii.  1037. 
effect  of  his  under-lease,  ii.  1038. 
Dot  entitled  to  emblements,  i.  156. 

TENANT  FOR  YEARS 
nray  mortgasre,  1. 18.  59. 
must  keep  down  interest,  U.  9f9. 
ahonld    enquire    for  lessor's  title,  i.  160. 
176. 
See  Zjeascy  Lesue^  Lemor^  T^oii^* 

TENANT  FROM  YEAR  TO  YEAR 

of  roort^affor,  entitled  to  six  months'  notice 
to  quit  from  mortgagee,  i.  160,  n. 
See  Lease,  Leuee,  Tenani. 

TENDER 

and  refusal,  discharges  voluntary  mortgage, 

i.  6. 
contra  if  mortgage  be  for  value,  i.  6. 
and  refusal,  discharges  land  of  lien,  i.  6. 
mortgagor's  title  to  legal  estate,  does  not 

accrne  till  tender  or  payment  of  money, 

i.  335,  n. 
by  mortgagor    to    agent   of   mortgagee, 

twenty-four  years  ago,  this,  under  slight 

circumstances,    enough    to   keep    debt 

alive,  i.  396,  n. 
necessary  to  relief  in  nsary,  ii.  896,  n. 
suspends  interest,  if  six  months'  notice  of 

payment  of  principal  has  been  given  to 

mortgagee,  ii.  934. 
six  months'  notice  superseded  by  tender  of 

six  months'  interest,  ii.  954, 
oath  must  be  made  tl»t  money  was  always 

ready,  which  may  be  controverted,  ii.935. 
legal  tender  binds  mortgagee's  executor  or 

devisee,  ii.  935. 


TENDER--(c<mltaacri.) 

to  stop  interest  strict  tender  rec^uired,  ii.  935. 
it  must  be  of  precise  amount,  i.  401,  n. 
of  money  deducting  balance,  not  enoqgh  to 
stop  interest,  ii.  935. 

gold  onh  legal  tender,  ii.  936,  n. 
ank  ot  England  note  not  a  legal  tender, 
but  If  not  objected  to  at  time,  good, 
ii.  936,  &  n.  937. 

necessity  of  offer  to  turn  bank  note  into 
money,  questioned,  ii.  938. 

whether  equity  will  relieve  when  qash  pay- 
ments suspended  ?  ii.  936,  n« 

statutes  on  tender,  ii.  936* 

requisites  to  legal  tender,  ii.  937,  n« 

to.  agent,  good,  i.  396.  ii.  937,  n. 

tendering  larger  snm  requiring  change,  bad, 
ii.  937,  n. 

it  behoves  mortgagee  to  inspect  goodness  of 
money,  ii.  937,  n. 

must  be  made  by  person  actually  interest- 
ed, ii.  938. 

by  guardian  of  infant,  ^ood,  ii.  939. 

by  person,  not  guardian  for  infant,  void, 
U.  938,  939. 

must  be  to  person  of  mortgagee,  after  con- 
diaon  forfeited,  ii.  934,  n.  939. 

at  mortgagee's  house,  when  good,  ii.  940. 

good  on  land,  if  time  and  place  appointed 
in  deed,  ii.  940. 

good  on  laud,  though  no  place  appointed, 
if  mortgagor  give  notice  when  he  will 
pay  it,  u.  940. 

mortgagee  going  abroad  should  appoint  per- 
son to  receive  money  if  tendered  at  time,' 
ii.  939,  n. 

interest  stops  after  tender  and  reasonable 
time  to  peruse  re-conveyance,  ii.  940. 

interest  not  stopped  by  tender,  if  right  to 
equity  of  redemption  be  in  dispute, 
IL  941. 

of  tender  in  performance  of  conditions, 
ii.  937,  n. 

TERM, 

advantege  of  mortgage  by,  i.  8« 

disadvantage,  i.  8.  13,  n.  108,  n. 

should  be  assigned  previous  to  coiHreyaiice 
to  mortgagee,  i.  9,  n. 

held  by  lease,  fee  by  title  deeds,  L  50. 

to  cease  after  portions  raised,  an  inlerence 
against  power  of  mortgaging,  i.  70. 

for  raising  portions,  when  it  vests,  L  74,  n. 

contingent  terms  vest  with  vesting  of  por- 
tions, and  may  then  be  mortgaged,  al- 
though in  reversion,  1. 74. 

may  be  applied  for  raising  portions  or  main- 
tenance, although  one  parent  alive,  if 
contingency  has  happened,  i.  75. 

mortgageable  in  life-time  of  surviving  pa- 
rent, when,  i.  76,  n. 

not  to  be  raised  till  death  of  survivor  of 
parents,  does  not  prevent  portions  being 
raised,  living  a  parent,  with  interest, 
i.  77. 

a  vested  estate  in  remainder,  and  not 
merely  an  intereue  termini,  i.  78,  n. 

portions  being  vested,  may  be  raised  out  of 
vested  reversionary  term  in  life-tuue  of    J 
both  parents,  i.  78,  n.  97,  n. 
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remark*  on  rule  as  to  raising  portions  out 
of  reversionary  term,  i.  79,  n. 

court  reluctantly  decrees  mortgafj^  or  sale 
of  reversionary  term,  i.  79. 

may  be  vested  while  portion  b  contingent, 
1.80. 

if  both  term  and  portion  are  vested,  latter 
may  be  raised  in  fother^s  life-time,  i.  8S. 

to  commence  after  death  of  father  and 
mother,  on  trust  to  raise  portions  after 
commencement  of  term,  portion  vests  by 
marriage,  but  is  not  raiseable  tiil  mother's 
death,  i.  84. 

instance  where  portion  was  postponed  till 
^    term  was  in  possession,  i.  88. 

if  maintenance  not  postponed  till  term  in 
possession,  portion  rabeable  in  life-time 
of  Jointress,  i.  89. 

share  of  term  may  be  sold,  if  time  for  pay- 
ment of  portion  has  arrived,  i.  89,  n. 

reversionaiy  term  never  decreed  to  be  mort- 
gaged for  raising  maintenance,  i.  93. 95. 
100,  n.  * 

instance  where  reversionary  term  was  held 
mor^ageable  in  life-time  of  grandfather 
and  Jointress,  i.  97,  n. 

if  term  for  raising  portions  by  sale  or  mort- 
gage be  placed  after  estate  tail,  court 
will  rectify  mistake,  i.  100,  n. 
See  PorHoHf  Reversumary  term. 

in  gross,  within  mortmain  act,  i.  142. 

mortgage  term  not  turned  to  a  right  by  as« 
signment  of  mortoage  during  mortgagor's 
possession  till  denult,  i.  163,  164. 

satisfied  and  unsurrendered  term  a  bar  to 
ejectment,  i.  173,  n. 

assigned  by  way  of  mortgage,  mortgagee 
liable  to  rents  and ,  covenants  in  original 
lease,  L  l78. 

but  term  does  not  vest  in  assignees  of  bank- 
rupt without  their  assent,  i.  tSt,  n. 

Vhicn  is  not  expressed  by  their  offering  term 
to  sale  by  auction,  i.  182,  n. 

assignee  of  whole  interest  liable  to  rent 
and  covenants,  L  182,  n.  185,  n. 

mortgagee  of  whole  term  liable  to  cove- 
nants in  original  lease  .  brfore  entry, 
i.  184,n. 

liabilities  accrue  by  assignment  of  whole 
leasehold  interest,  i.  184,  n. 

reservation  of  a  day  saves  mortgagee,  i.  181. 

caution  to  mortgagee  to  take  underlease 
instead  of  assignment,  i.  ^85,  n« 
See  Lease,  Ijuuekold, 

renewed  by  mortgagee,  enures  to  benefit  of 
.  mortgagor  on  redemption,  and  vice  ver$hy 
i.  195. 

gives  priority  to  second  mortgagee,  when, 
L  S61,  n. 

outstanding  legal  estate  in  term,  protects 
ap;ahut  judgments,  i.  274. 

notice  at  time  of  procuring  assignment  of 
term,  ineffectual,  i.  274,  n. 

when  term  should  be  assigned,  i.  275. 

not  extendible  by  connsee  of  statute  in 
hands  of  executor ;  contra  in  hands  of 
conusor,  i.  322. 


TERM-KeoRffnuMl.) 

in  mortgage,  cannot  be  presomed  aasigBsd, 
or  surrendered  in  less  time  tkao  twenty 
years,  i.  399,  n. 

of  best  right  to  call  for  assignment  of  out- 
standing term,  L  450,  n. 

distinguished  into  terms  in  gross  and  tens 
attendant  on  the  inheritance,  i.  457. 
ii.  612. 

how  latter  arose,  i.  457.  459. 

assigned  to  attend  the  inheritance,  fiilkiw 
in  equity  all  the  estate  created  thereout, 
i.  189. 190. 

so  circumstanced  as  that  they  would  roivge 
if  vested  in  owner  of  estate,  are,  in  equity, 
whether  assigned  or  not,  conttdered  tt 
attendant  on  the  inheritance,  i.  458. 

same  principle  applies  when  fee  is  pfaieed 
in  trust  and  term  in  owner,  except  as  ts 
creditors,  i.  464. 

consequently,  no  distinction  prevails  as  to 
capacity  of  term  to  protect  parcbaser, 
whether  such  term  has  or  has  not  beca 
before  assigned  to  attend  the  inheritance, 
i.  465. 

limited  to  A.  and  his  heirs,  will  devolve  ea 
his  personal  representative  if  so  intended, 
i.  458,  n. 

to   pay   debts   attends   after    debts   paid, 

,  i.  460. 

words  .to  be  attended  to  in  limiting  tera, 
i.  462,  n. 

purchased  by  freeman  having  inheritanee, 
becomes  subject  to  customs  of  London, 
i.  465,  n. 

assignment  of  term  not  presumed  witiioat 
some  dealing  on  it, ).  468,  n. 

what  persons  entitled  to  protection  of  out- 
standing terms,  i.  468. 

against  what  estates  and  charges  protectioB 
of  term  extends,  i.  469. 

vested  in  trustees  to  attend  should  not  be 
severed,  unless  trustees  are  satisfied  that 
estate,  on  which  term  is  attendant,  re- 
mains in  siaiu  quo,  i.  474,  475* 

because  such  trustee  becomes  trustee  fiir 
every  subsequent  incumbrancer,  L  475. 

actual  assignment  of  term  preferred  to  de- 
claration of  trust,  i.  471,  n. 

no  protection  unless  in  some  sense  gotia, 
i.  57,  n. 

should  be  actually  assigned  to  mortgagee^ 
Qwn  trustee,  i.  475,  &  n. 

possession  of  deeds  creating  term,  no  de- 
fence in  ejectment  against  mortgagee 
without  notice,  who  has  an  assignnoit, 
i.  476,  n. 

custody  of  deeds  creating  term  gives  what 
preference,  i.  57,  n. 

instance  where  omitting  to  get  in  outstand- 
ing term,  may  probably  l^  attended  iritii 
no  ill  consequence,  i.  476. 

at  law  every  term  is  a  term  in  gross,  i.  4?9. 

no  protection  against  crowA  debts  in  iavsar 
of  volunteer,  i.  481,  n.  

in  gross,  assignable  frmd  JUl§  against  crsws, 
i.  481,  n.  482,  n. 

no  bar  to  dower  when,  i.  483^  n. 
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TERM— (coNttmicd.) 

mortgagee  may  rely  on  term  ^  as  protection 

against  dower,  bnt  panclmser  seldom  ad- 
vised to  do  so,  i.  484. 
whether  term  assisned  after  husband's  death 

will  protept  against  dowei*  ?  i.  484,  n.  to 

486,  n. 
if  term  created  Jost  before  marriage  will 

protect  against  dower,  i.486,  n. 
at  Uw,  term  virtually  deprives  widow  of 

dower,  ii.  688,  n. 
contra  in  equity  against  heir,  devisee,  vo- 
lunteer,  and   assignee  of  bankrupt,  ii. 

686.  688,  n. 
but  not  against  mortgagee  or  purchaser  if 

actual  assignment   be  procured,  ii.  686. 

689. 
if  not  satisfied,  widow  can  obtain  dower  by 

redeeming,  ii.  689,  n« 
dowress  relieved  against  term,  when,  ii.  687, 

688,  n.  700. 
most  be  actually  assigned  to  protect  against 

dower,  ii.  688,  n. 
one  term  may  merse  in  another,  i.  488,  n. 
merger  prevented  1i)y  assignment  to  distinct 

trustees,  i.  488,  n. 
or  where  there  are  three  or  more  terms,  to 

two  trustees,  i.  488,  n. 
of  merger  of  term  en  outer  drot/,  i.  488,  n.  489. 
of  merger,  by  term  and  reversion  meeting 

in  one  person  in  same  right,  i.  489,  n. 
if  term  be  meraed  it  may  he  recreated  by 

assignment,    but   not    by   confirmation, 

i.  489,  n. 
'' term' 'construed  to  import  ^  time,''  i. 489, n. 
directed    to '  cease,  cannot  be  continued, 

i.  491,  n. 
in  plaintiff's  trustee,  not  to  be  set  op  in 

ejectment,  i.  495,  n.  494,  n. 
recited  in  special  verdict  cannot  be  presum- 
ed surrendered,  i.  495,  n. 
acquired  in,  after  ejectment  brought,  no 

avail,  i.  497,  n. 
whether  it.  should  be   assigned  on  every 

ohange.of  ownership,  i.  498,  n. 
not  to  be  presumed  surrendered  because  it 

is  satisfied,  i.  498,  n. 
rule  that  every  term  at  law  is  a  term  in  gross, 

now  in  a  measure  departed  fVom,  i.  505,  n. 

608,  n. 
should  be  assigned  to  attend  uses  of  mar- 
riage settlement,  i.  508,  n. 
of  presuming  surrender  of  terms,  i.  491  to 

509,  n. 
six  general  rules  for  determining  when  term 

may  be  presumed  surrendered,  i.  509,  n. 
when  assignment  of  term  may  l>e  dispensed 

with,  i.  509,  n. 
Mr.  Butler's  rules  as  to  dispensing  with 

assignment  of  terms,  i.  510,  n. 
attendant  term  partakes  of  qualitiei  of  real 

{property,  i.  511,  n. 
assigned  by  executor  to  satisfy  lu$  owk  debt, 

not  notice  that  term  is  assets,  ii.  569. 
may  be  extended  as  land,  or  sold  as  per- 
sonalty, ii.  600^  n.  605,  n. 
trust  of  term  may  be  extended,  i.  480,  n. 

ii.  605. 
trust   term   not  within  statute  of  frauds, 

n.  605. 

Vol.  ii. 


TERM— («<metiiv«d.) 

no  execution  of  trust  of  term  if  not  in 
debtor  at  time  of  writ  awarded,  ii.  610, 
611. 

lien  of  judgment  does  not  attach  on  term 
till  delivery  of  writ  to  sheriff,  ii.  605,  n. 
606,  n. 

satisfied  and  unassigned  term  will  protect 
mortgagee  against  judgment,  even  with 
notice,  $emb,  ii.  613.  615. 

this  doctrine  questioned,  ii.  615,  n.  616,  n. 

never  assigned  to  attend,  removed  in 
equity  when,  ii.  614. 

no  material  difference  between  express  and 
implied  attendant  term,  ii.  616,  n. 

attendant  term  may  be  used  to  defen^  or 
recover  possession,  ii.  647. 
See  Attendant  term^  Lease,  Leasehold^ 
Presumed  surrender. 

distinctions  as  to  husband's  mortgage  of 
wife's  term,  ii.  715,  n. 

wife's  term  wholly  under  husband's  power, 
ii.  717,  n. 
See  Husband  and  Wife* 

devised  expressly  for  payment  of  debts, 
personal  lund  not  exempt,  ii.  790. 

creation  of  term  of  real  estate  for  payment 
of  debts,  not  enough  to  discharge  per- 
sonal fund,  ii.  844,  n.  846,  n.  856. 

creation  of  term  to  raise  portions,  an  ex- 
emption of  personal  estate,  ii.  870,  n. 
See  ExanxralAon^  Personal  estate. 

bill  filed  to  have  term  removed  out  of  the 
way,  in  nature  of  equitable  ejectment, 
ii.  9^6,  n. 

release  without  words  of  limitation  to  mort- 
gagee for  years,  destroys  term  and  con- 
fers life  estate,  ii.  1089* 

*  how  term  directed  to  be  assigned  to  attend 
inheritance,  where  tenant  of  fee  is  a  lu- 
natic, ii.  1092. 

TERM  IN  LAW, 

but  as  one  day,  i.  t75. 
all  judgments  are  considered  as  given  on 
first  day  of  term,  i.  516. 

TESTATOR, 

directing  his  estate  to  be  sold,  executors 
may  sell  or  mortgage,  i.  105,  n. 

levying  a  fine  to  such  uses  as  he  shall  ap- 
point, and  dying  without  making  any  new 
disposition,  (levise  prior  to  fine  revoked, 
i.  lll,n. 

-  See  Bona  testatoris,  Devissy  Executotf 
Revocation^ 

TESTIMONY  —  (see    Execution,    Mortgagor, 
WUneu.) 

THEATRICAL  DRESSES,  Sic. 

possession  of  them  after  mortgage,  no  fraud, 
f .  40,  n. 

THEFT, 

purchaser  without  notice  allowed  to  ii#e 
deed  stolen  from  window,  i.  513,  n. 

THIRD  INCUMBRANCER 

ma^,   pending  bill  by  second  against  first 
for  redemption,  buy  in  first  immmbrance, 
and  thereby  gain  priority,  i.  538. 
Z   Z 
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TRUBTS— <£Mfiiiiif(i.) 

of  money  should  bt  ooncetled  from  mort- 
gagee, ii.  1096« 

widow  not  endowable  of  trust  ettate,  ti.  696. 

equity  of  redemption  and  mere  trust  dis- 
tinguishedy  ii.  696. 

origin  of  distinction  as  to  denying  dower 
and  allowing  curtesy  of  trusts,  ii.  693,  n. 

tenant  in  tail  of  trust  estate,  formerly  con- 
sidered as  not  within  statute  de  thiut, 
*      i.  «68. 

now,  fine  and  recovery  must  be  levied  and 
suffered  of  trust  estate,  as  of  legal  estate, 
ii.  706. 

of  m^ney,  belonging  to  wife  within  husband's 
power,  ii.  718. 

term  belonging  to  wife  husband  may  as- 
sign, 11.715,  n.  716,  n.  718. 

husband  no  power  over  wife's  trust  of  term 
created  with  his  privity,  ii.  718. 
See  Htubtrnd  and  Wife,  Tnuta. 

TRUSTEES, 

possession  by,  not  within  stat.  SI  Jac.  l, 
i.  44.  46,  n. 

may  be  mortgagors  by  virtue  of  express 
•  powers  to  that  effect,  i.  60. 

or  bv  inference  from  other  powers,  1.  61. 

so  they  may  mortgage  if  the  trust  be  to 
raise  money  out  of  rents  and  projlte  of 
land,  for  meritorious  purposes,  within 
a  limited  time,  i.  6s. 

unless  words,  used  in  creathig  the  trust, 
restrain  the  meaning  of  the  words  rente 
and  froJUs  to  a  strict  sense,  i.  6t» 

cannot  enter  into  mortgage  covenants,  but 
this  no  detriment  to  mortgage,  i.  60,  n. 
61,  n.  ii.  1150. 

having  power  to  raise  money  by  Sale  or 
mortgage,  cannot  sell  after  mortgage, 
i.  61,  n.  ii.  1150. 

for  payment  ef  debts,  have,  in  a  court  of 
equity,  incidental  authority  to  mortgage 
or  sell,  i.  64. 

which  thev  may  do  without  vraiting  for  a 
decree,  i.  65,  6. 

of  term  for  raising  portions,  the  trost  where- 
of prescribes  a  particular  method  for 
raising  thenu  cannot  raise  them  in  any 
other  way,  ror  such  designation  Implies 
a  negative,  i.  68. 

so,  as  to  trustees  of  term,  &c.  for  payment 
of  debts  created  by  devise,  they  must 
follow  the  mode  prescribed,  i.  69. 

so,  of  a  particular  mode,  evident  from 
necessaiT  inference,  as  by  perception  of 
profits,  1.  70. 

may  mortgage  or  sell  contingent  or  rever* 
sionary  terms  to  secure  portions,  as  soon 
as  they  become  payable,  i.  74. 

exceptions  to  this  rule,  founded  on  mis- 
chiefs incident  to  the  dispositioti  of  re- 
versionary terms,  i.  79.  90. 

but  children  being  entitled  to  other :provi- 
sions  furnishes  no  ground  of  exception 
to  the  rule  as  to  raising  portiokis,  i.  90. 

neither  does  the  circumstance  that  no  main*, 
tenance  is  provfded  until  portion  payable 
furnish  such  ground,  i.  9«. 

portion  not  postponed  merely  to  give  trus- 
tees an  election,  i.  89. 


TRUSTEES— (Mah'iMfd.) 

nature  of  application  of  pnrdiaK  money 
to  given  purposes— nature  of  the  tnrt, 
i.  S18. 
.    land  not  answerable  for  tmatees  misappli- 
cation of  fhnd,  I.  219. 
nor  for  tlieir  default,  i.  S5S. 
incumbrances  by  trustee  no  avail,  IL  604. 
cannot  lend  money  on  personal  aecnrity, 

i.  105,  n. 

if  they  have  power  to  tend  tmst  fand  oa 

personal  security,  they  will  not  be  allowed 

to  accommodate  a  trader  vrith  loan  oa 

bond,  {.  105,  n. 

for  infknts,  canndt  lend  tmst  moocy  ca 

mortgage  without  order  of  court;  ii.  1098. 

allowed   expences  for  opinions,  when,  iL 

99!^,  n. 
infiint  trustee  within  statute  of  Anne  never 
ordered    to  convey  to    another  tmsteci 
i.  SOT,  n. 
infant  mortgagee  is  not  a  tmstee  for  the 
mortgagor  only,  but  also  for  executor  of 
mortgagee,  ii.  1095*    See  hfamt, 
being  appointed,  they  can  give  go«Mi  dii> 

charge  for  purchase  money,  i.  fSTy  f38. 
payment  to  trustees,  when  enough,  i.  S99,B. 
renouncing,  cannot  delegate  discretkmaiy 

powers  to  new  trustees,  i.  S47,  n. 
cannot  renounce  after  acceptance  of  the 

trust,  i.  S50,  n. 
renouncing^  should  not  release,  i.  S46^  a. 
otherwise  now  as  to  tnHtees  appointed  by 

will,  li.  1096. 
of  disclaimer  of  trustees  appointed  by  deed 

or  will,  i.  348,  n.  ii.  1096. 
of  their  renunciation  and   disclaimer,  i. 
S48,  n.  ii.  1096. 
See  Aecefttancej  Acqmeacenee^JHadaamer, 
mode  of  changing  trustees  under  power  for 

that  purpose,  i.  S50,  n. 
trustee  cannot  be  receiver,  i.  S96,  n 
for  sale,  whetlier  they  may  pa^  surplns  to 
ceslat  fiM  trust  with  notice  of'^Jnd^nents, 
i.  S08,  n. 
of  mortgagor,   not  allowed  to  compond 

mortgages,  i.  S46. 
trustee  of  mortgaf^r  purchasfaH(  prior  is- 
cumbrance,  allowea  only  what  be  gpve 
for  it,  i.  345,  n.  347.  n. 
except  where  he  purchase*  to  eovar  hb  enm 

incumbrance,  i.  345,  n.  5S4».n. 
devise  of  mortgage  to  thrae  trustees  aad 
survivor,  passes  a  contingent  remoladery 
i.  43],  n. 
if  there  be  several  Jomt-tmstees,  and  aae 
or  more  of  them  join  with  cestas  fee  trmt 
in  conveyance  or  legal  estate,  alieaee 
will  be  in  of  the  legal  estate  m  a  propor- 
tionable rate,  i.  436. 
term  or  fee  assigned  to  tmstee,  tcim  at- 
tends, i.  463,  n.  464,  n. 
of  attendant  term  become  timtces  for  hh 
cun/braacers  without  assignascat,  i*  474^ 
on  assigning  term  tnlstetf  onght  to  ho  satis- 
fied that  there  is  not  any  prior  imam 
brataco,  i.  475. 
situation  of  tmstee  of  attCBdaat  teim  who 
assigns    to  B.  while  A.  has  deeds,  u 
477,  n. 
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trustee  assigning  term  witii  notice  of  dower, 
a  breach  of  trust,  i.  485,  n. 

80  if  lie  assign  after  notice,  i.  557,*  n. 

vrhether  tmstees  for  preserving  contingent 
remainders  may  join  in  desUoying  them, 
i.  537,  &  n. 

for  preserving  contingent  remainders,  de- 
creed to  Join  in  sale,  there  being  no  issue 
ten  years  after  marriage,  and  foreclosure 
threatened,  ii.  975,  n. 

to  preserve  contingent  remainders,  neces- 
sary parties  to  bill  of  foreclosure,  ii. 
975,  n. 

of  leases  by  trustees,  U.  578,  n. 

notice  not  eluded  by  conveyance  to  trustee, 
ii.  585,  n. 

if  estate  in  hands  of  trustee  be  conveyed 
away  before  execution,  judgment  creditor 
is  deprived  of  his  ek^y  li.  607. 

conveyance  by  trustee  with  notice,  renders 
grantee  liable  to  the  trusts,  ii.  635,  ■. 

of  settlement  ought  to  retain  title  deeds, 
ii.  048. 

mortgagee  becomes  a  trustee  for  mortgagor, 
when  debt  is  paid,  1. 109. 

beir  trustee  for  executor  as  well  for  estate 
as  of  money  received  by  him,  ii.  663,  n. 
665. 

but  beir  may  take  hind  on  paying  executor 
the  mortgage  money,  ii^  970. 

mortgagee  is  trustee  for  person  entitled  to 
equity  of  redemption  till  twenty  years' 
aiter^  for  person  who  has  been  in  posses- 
sion that  time,  i.  474,  n. 

trustees  not  being  executors,  evidence  fa- 
vourable to  exemption  of  personal  estate^ 
ii.  833. 

char^^able  for  what  they  have  actually  re* 
ceived  only,  ii.  948,  n. 

account  between  trustees  of  equity  of  re- 
demption and  mortgagee,  bincung,  it. 
955. 

having  legal  estate,  necessary  party  to  fore- 
closure, ii.  970. 

statute  of  limitations  no  effect  as  between 

trustee  and  cestui  que  truatf  i.  500,  n. 
relation  between  trnstee  and  cestui  f«€  tnut^ 
and  mortgagor  and  mortgagee,  compared 
and  distinguished,  ii.  1035,  n. 

cltaracters  of  trustee  and  mortgagee  bear 
no  resemblance,  ii.  1154. 

former,  cannot  dispossess  eatui  ^ue  trutt, 
it.  1154. 

rules  applying  to  attorney  and  client  apply 
to  trustee  uid  ccBtiU  que  trust,  ii.  1065. 

purchasing  trust  estate  answerable  for  pro- 
fits, ii.  1060,  1061. 
such  a  purchase  watched  with  jealousy,  ii. 
109«. 
See  Atteudantf  cmUin^etii,  and  rever' 
tionary  TemUf  Ceetui  que  Tncsf ,  ffat- 
bmid  and  H^ife,  Statute  qf  Umitatimu, 

TURNPIKE  TOLLS, 

bequest  of  money  due   on  charity  void, 
i.  143,  n. 
See  Charity  J  Mortmain  act,  ToOm. 


TWENTY  YEARS, 

niortgage  not  presumed  satisfied  in  less  than 
twenty  years,  i.  509,  n. 
See  lAatute  qf  Limitaiiont. 

TWO  STATES 

in  mortgage,  tenant  in  tail  sells  on^.  other 
must  hear  whole  charge,  i.  316,  n. 

if  one  of  two  estates  mortgaged  to  the  same 
person  be  deficient,  redemption  must  be 
of  both,  or  neither,  i.  339. 

but  one  tenant  io  common  may  redeem, 
Uiough  other  has  mortgaged  a  second 
estate,  i.  339. 

purchaser  of  equity  of  redemption  of  one 
estate  must  redeem  mortgages  on  both 
estates,  or  neither,  i.  340,  n. 

mle  holds  though  one  mortgage  be  a  pledge 
of  personalty,  and  the  other  a  mortgage 
of  realty,  i.  341,  n. 

but  it  holds  no  \(mger  than  both  mortgages 
continue  united  in  original  mortgagor, 
{ud  fftt.)  i.  341,  n. 

distinction  as  to  this  rule^  between  foreclo- 
sure and  redemption,  i.  34t,  n* 

mortgafed  to  A.,  one  to  B.,  A.  shall  take 
his  whole  money  out  of  estate  not  mort- 
gaged to  B.,  i.  343. 
See  MarekdlUng  aesets. 

TWO  MORTGAGEES, 

mode  of  mortgaging  where  it  is  vrished 
that  neither  shall  have  preference,  it 
1143,  n. 

U. 
UNDER  LEASE, 

mortgagee  should  take  under-lease  in  pre- 
ference to  assignment  of  whole  term, 
i.  178. 185. 
eflect  of  under-lease  by  tenant  at  will, 
il.  1038. 
See  LeaUy  LeanhM* 

UNDER-MO  RTG  AGEE 

being  tenant  in  possession,  cannot  object  to 

appouitment  of  receiver,  i.  299,  n. 
must    be    parties  to  bill    of  foreclosure, 
ii.  965. 
See  Sub-uutrtgageee, 

UNDER-MORTGAGOR 

moving  to  stay  proceeding  on  statute  of 
Geo.  2,  compellable  to  redeem  that  mort- 
gage and  others,  i.  340,  n.  ' 

UNDERVALUE, 

no  ground  for  opening  foreclosure,  ii.  1008. 

UNDERWOOD, 

mortgagor  may  be  restrained  from  cutting, 

it  1093. 
but  if  mortgagee  will  not  take  possession, 
mortgagor  may  cut  wood  in  the  usual 
course,  ii.  1094. 
See  TimheTy  WoMte. 

UNDOCKETED  JUDGMENT, 

notice  of,  in  equity,  binding,  i.  276}  n. 
on  level  with  simple  contract  debt  at  hiw, 

i.  278,  n.  514. 
OBavailable  at  law,  1.  452,  n.  514. 
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UNDOCKETED  JUDOMENT--(coiKt)i»ed.) 
though  afterwards  docketed,  i.  %82. 
unregistered  deed,  andocketed  Judgment, 
and  nnenrolled  bargain  and  sale,  all  bind- 
iog  in  equity,  with  notice,  i.  514,  n. 
notice  of  nndocketed  judgment,  or  unre- 
gistered deed,  not  binding  at  law,  the 
same  as  in  equity,  ii.  1097. 
See  Docketf  Judgment, 

UNENROLLED  BARGAIN  AND  SALE, 
nndocketed  judgment,    and    unregistered 
deed,  all  binding  in  equity,  with  notice, 
i.  514. 
See  Bargain  and  Sale* 

UNITY  OF  INTEREST, 

mortgagor  and  mortgagee  have,  U.  1035,  n* 

UNREGISTERED  DEED, 
not  available  at  law,  i.  454. 
-     otherwise  in  equity  with  notice,  i.  514)  n. 
'  void  against  subsequent  registered  deed, 
ii.  6i6y  n. 
cantru  if  subsequent  deed  be  with  actual 
notice,  ii.  624,  &  n.  6S6,n. 

UNSTAMPED  AGREEMENT 

to  grant  a  lease  a  good  defence  in  eject- 
ment, when>  i.  159,  n. 

USE, 

beyond  mortgage  annulled  if  contrary  to 

intention,  i.  114,  n. 
a  person  cannot  be  seised  of  an  equity  to 

a  use,  i.  252,  n. 
could  not  be  taken  in  execution  at  law, 

ii.  598.  603. 
not  within  statute  of  Westminster,  ii.  602. 
made  liable  to  execution,  by  what  statute, 

ii.  602,  603,  n. 
wife  not  necessary  party  to  declaration  of 

uses  of  fine,  ii.  706. 
covenant  to  levy  fine  next  Easter  term  to 

certain  uses,  fine  levied  three  years  after 

may  be  to  other,  uses,  ii.  1044. 
She  Fine,  Resulting  Use,  Right  Heirs. 

USE  AND  OCCUPATION, 

o^i^gag^e  may  bring  action  for  use  and 
occupation  against  mortgagor's  tenant, 
i.  176. 

USURY, 

defined  and  exemplified,  ii.  893,  n. 

to  support  charge  of  usury,  it  should  ap- 
pear that  the  payment  stipulated  for,  is 
either  colourable  and  frivolous  in  its  na- 
ture or  excessive  in  its  amount,  ii.  895,  n. 

mortgagee  taking  salary  for  receiving  rents, 
usury,  i.  297. 

80  if  he  take  commission  for  his'  trouble, 
ii.  894,  n. 

lender  to  have  salary  as  steward  or  clerk, 
and  perform  no  service,  usury,  ii.  895,  n. 

contract  may  be  usurious,  but  penalty  not 
incurred  till  more  than  5  per  cent,  taken, 
ii.  895,  n. 

banker's  commission,  thon;;h  accompanied 
with  mortgage,  not  usurious,  ii.  896,  n. 

tender  necessary  to  relief  in  usury,  ii. 
896,  n.  , 


VaVRY-^contiwued.) 

mortgagee's  security  when  void,  lo  as  t0 

extinguish  debt,  ii.  896,  n. 
acceptor  of  bill  of  exchange  not  guilty  of 
usury  by  taking  premium  before  bill  pay- 
able, ii.  896,  n. 

surplus  beyond  legal  rate  of  interest  re- 
coverable by  mortgagor,  iL  896,  n. 

effect  of  bankruptcy  on  usurious  mortgage, 
ii.  897,  n. 

bona  fide  debt  not  destroyed  by  mixture  with 
usurious  contract,  ii.  897,  n. 

of  usurious  transactions  by  means  of  lease, 
while  in  fact  it  is  a  loan,  u.  894,  n.  1080. 

second  mortgage  comprises  principal  aad 
interest  on  first,  and  also  interest  on  the 
.interest  due  on  the  first,  ^uere  if  second 
mortgage  void  as  usurious?  iL9l7. 

agreement  at  time  of  mortgage  to  convert 
interest  into  principal  at  end  of  year,  not 
usury,  though  inoperative  in  equity, 
i.  154,n.  ii.9l9,n. 

mortgagee's  stipulation  for  collateral  ad- 
vantage tends  to  usury,  and  not  allowed, 
ii.  948,  n. 

covenant  in  mortgage  deed  that  mortgagee 
be  consignee,  void  as  usurioas,  ii.  1072. 

taking  dividend  of  stock  not  usury,  when, 
ii.  895,  n. 

loan  of  stock,  whereby  more  than  5  per  cent* 
certain  is  reserved,  usurious,  ii.'1068. 

interest  above  5  per  cent,  without  hazaid, 
usury,  ii.  1079. 

continuation  contracts  are  usurious,  ii.l06B. 

usurious  taking,  proveable  by  parol,  ii.  94S. 

whether  there  has  been  a  usurious  taking, 
a  fact  for  a  Jury,  ii.  895.  ^^ 

borrower  may  prove  usury,  ii.  943,  n, 

miscellaneous  cases  on  usury,  ii.  897,  n. 
See  Interest. 

UTENSILS-^(8ee    Appnrtenancs$y     Bmrtetr, 
Fixtures,  Key,  Possession.) 

V. 

VADIUM  MORTUUM,  1.  3.  4. 

VADIUM  VIVUM,  i.  3-  380,  n. 

VARY, 

power  to  vary  securities  not  controuled, 
ii.  1033,  n. 

VAT  of  soap-boiler,  i.  40. 
See  Brewhouse. 

VENDEE, 

it  may  be  inferred  from  his  acta,  that  be 

intended  to  make  debt  bis  own,  ii^881. 

See  Purchaser  suliject  to  Mortgage. 

VENDOR'S  LIEN 

for  purchase-money  impaid,  i.  354.  ii.  872. 

if  vendee  sdl  or  die,  this  lieu  ceases,  ii. 
872. 

considered  as  a  mortgagee  if  porcfaaser  be- 
come bankrupt,  ii.  1062. 

removed  where  he  takes  mortgage  for  the 
money,  ii.  1062.  ^ 

arises  notwttlistanding  formal  receipt,  and 
binds  party,  and  all  claiming  under  hiM 
With  notice,  ii.  1062, 
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VENDOR'S  hlEV^amikmid.) 

removed  by  what  circumatances,  ii.  106«, 
priority    of  vendor's  lien    and    equitable 
mortjirage  decided  by  rule  qui  prior ^  &c. 

ii.  loet. 
▼endor  confined  to  his  equitable  lien,  or 
other  creditors  and  legatees  allowed  to 
stand  in  his  place,  ii.  1062. 
See  MarshaUing  asset$» 

VESSEL 

in  river,  mortgage  of  and  possession  after, 
a  fraad,  i.  30. 
See  Ship. 

VICAR-<8ee  Rector.) 

VIC4RAOE— (see  Advowmm,  Rectory.) 

VIVUM  VADIUM, 

instance  of,  a.  380,  n. 

VOID  AND  VOIDABLE, 

infan^k  conveyance  under  stat.  of   Anne 

when  he  is  not  within  it,   voidable  only, 

I.  210,  n. 
feoffment  by  infimt,  voidable  only,  L  809. 
deed  by  infant  voidable  and  void  when, 

i.  f09,  n. 
•ale  pendeiUe  Ute  not  void  biit  voidable  only, 

I.  64f ,  n. 

void    and   voidable   leases   distinguished, 

ii.  723,  n.  . 
void  lease  cannot  be  confirmed,  ii.  7S3,  n. 

r24,  n. 

VOLUNTARY  ASSIGNMENT, 

of  wife*s  mortgage  after  husband's  eject- 
ment unsnpportable,  ii.  75 1,  n. 

assignment  is  voluntary  if  made  after  mar- 
riage, ii.  720.    See  VoUMtarif  eettlemont. 

voluntary  and  valuable  assignment  distin- 
guished as  to  wife's  right  of  survivorship, 

II.  768,  n. 

. VOLUNTARY  CONVEYANCE 

against  voluntary  conveyance,  must  be  tried 

at  law,  i.  450. 
conveyance  for  payment  of  debts  generally, 

to  which  no  creditors  are  parties,  volun- 
tary, ii.  656. 
so,  if^for  payment  of  debts  in  a  schedule 

and  other  debts,  it  is  voluntary  as  to  the 

latter,  ii.  657. 
voluntaiy  conveyance  may  be  made  good 

by  subsequent  consideration,  ii.  659,  660. 
and  adequacy  of  consideration  not  rigidly 

investigated,  ii.  660,  661. 
See  VoliaUary  eettlement^ 

VOLUNTARY  MORTGAGE, 

not  within  act  to  prevent  clandestine  mort- 
gages, i.  407. 

mortgage  by  father  to  secure  debt  of  his 
son  not  voluntary,  i.  212,  n. 

void  against  purchaser,  but  good  if  assign- 
ed for  value,  ii.'659.  1054,  6c  n. 

VOLUNTARY  SETTLEMENT, 

not  binding  on  purdiaser  even  with  notice, 

i.  211.  ii.  655,  n.  656,  n. 
after  marriage,  in  consideration  df  love  and 

affection  void    against  mortgagee   with 

noticei  i.  211y  n. 


VOLUNTARY  SETTLEMENT-<4wa<iinicd.) 
no  eqnity  under,  to  prevent  sale,  ii.  656,  n. 
as  against  claimants  under  settlor,  bimling, 

ii.  656,  n. 
settlor  not  assisted  in  destroying  his  own 

deed,  ii.  656,  n. 
what  shall  be  a  voluntary  settlement,  ii. 

657, ». 
in  favour  of  child,   good    against  future 

creditors,  ii.  657,  n. 
by  husband's  purchase  of  term  in  name  of 
himself  and  wife,  mortgage  after,  good, 
ii.  773. 
with  power  of  revocation  is  in  nature  of 
will,  ii.  657,  n. 
See  Adtancement,  Coweyaneef  Marriage 
Settiemeni,   Mortgage^  Foteafflry  Ae- 
signmeHtf  Volunteer. 

VOLUNTEER, 

brothers  and  collaterals  in  marriage  set* 
tieraents  are  volunteers  [Joknmm  v.  Le» 
fordy  3  Madd.  283.]  u  166.  212,  n. 
li.  657,  n.  1095. 

mav  redeem,  i.  262. 

and  purchaser  of  eqnity  of  redemption  dis- 
tinguished as  to  judgments,  i.  308,  n. 

term  attends  for  volunteer,  L  463,  n. 

but  afibrds  him  no  protection  against  crown 
debtt,  i.  481,  n. 

or  dower,  ii.  688,  n. 

purchaser  for  value  preferred  to  volun- 
teer, though  former  have  actual  notice  of 
settlement  previously  to  his  purchase, 
ii.  655,  656. 

mortgagee  (having  notice  of  voluntary  set- 
tlement) procuring  legal  estate,  from  trus- 
tres  refused  decree  of  foreclosure  against 
volunteer,  ii.  967. 

foreclosure  never  opened  for  volunteer, 
H.  999. 

VOUCHERS, 

attorney  or  solicitor  must  produce  vouchers 
for  money  advanced  or  expended  for  his 
client,  ii.  1064,  1065. 
See  Attorney  and  Client, 

w. 

WARRANT  OF  ATTORNEY, 
of  defeasance  on,  i.  5. 
defective  at  law  good  in  equity  to  charge 
land,  ii.  1050. 

WARRANTS 

of  West  India  Bock  Company,, possession 
of  carries  property,  i.  47,  n. 

WARRENS, 

mortgageable,  i.  18. 

WASTE, 

by  mortgagor  restrained,  i.  165. 

intrusion  on,   confirmed   by  twenty  years 

possession,  i.  167. 
not  justiiiablo  by  mortgagee  before  fore« 

closure,  i.  188. 
restrained  in  equity,  i.  189. 
mortgagee  cannot  commit  waste  unless  his 

security  be  scanty  or  defecttvei  i.  189. 

ii.  1094. 
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in  which  case  he  muit  appl}*  money  first  in 
paymeDt  of  interesty  then  of  principal^ 
L  189.  ii.  1094. 

mortgagee  of  copyhold  mav  pull  down 
minous  honaes,  and  build  better  to  pre- 
vent forfeiture,  it.  107S* 

WAY, 

grant  of  right  of  way  prejnmed  from  long 
usage,  i.  505,  n. 

1VELSH  MORTGAGE, 

its  nature  and  use,  i.  573.  380,  n.  ii.  947. 

implies  perpetual  power  of  redemption, 
i.  373. 

rents  to  be  received  without  account  till 
principal  paid  oflf,  i.  373. 

mortgagee  cannot  compel  a  redemption  or 
foreclosure,  i.  375.    li.  999. 

u  without  covenant  for  payment  of  money, 
.  i.  374,  n. 

when  mortgagee  decreed  to  account, 
i.  374,  n.  ii.  947. 

no  annual  rests  in  Webb  mortgage,  $emb, 
ii.  948,  n. 

bnt  mortgagee  mnst  account  for  surplus  in 
his  hands,  ii.  948,  n. 

now  little  nsed,  i.  375,  n. 

no  time  a  bar  to  the  redemption  of  a  Welsh 
mortgage,  i.  376. 

bill  to  redeem  after  fifty-three  years  pos- 
session by  person  entering  to  receive 
debt  out  of  rents,  decreed  under  circum- 
stances, i.  376,  n. 

latest  case  on  thu  head,  ii.  1155. 

conveyance  to  A.  till  he  receive  502.  out  of 
rents ;— 'twenty  years  possession  after 
money  paid,  a  bar,  i.  377. 
twenty  years  begin  to  run  against  mort- 
gagor when  rents  have  satisfied  debt, 
i.  381,  n. 
paid  out  of  personal  fond,  and  real  estate 

to  be  taken  as  collateral  pledge,  ii.  78«. 
should  be  deposited  in  hands  of  third  per- 
son, ii.  1148. 

WEST  INDIA  MORTGAGE, 

'  '■      six  per  cent,  interest  allowed  on  Irish  and 
West  India  mortgages  made  in  England, 
li.  897. 
attorney  not  allowed  commission  for  receiv- 
ing produce  of  West  India  plantations, 
ii.  1065. 
See  Bondf  Collateral  seetaityy  Colonial 
properly, 

WESTMINSTER, 

Lord  Coke's  exposition  of  statute  of,  ii.  601. 
See  Executiony  Elegit,  land.  Term. 

WIDOW, 

tenant  for  life  under  marriage  settlement 
entitled  to  redeem  before  subsequent  in- 
cumbrancer, i.  286,  n. 

her  acknowledgment  of  husband's  mortgage 
of  her  estate  confirms  it,  when,  ii.  72f ,  n. 
725,  n.    See  ConfirnuUion. 

WIFE, 

may  be  agent  to  trustees  as  to  her  separate 
estate,  i.  38,  n^  45,  n. 

how  wife's  goods  in  her  husband's  posses- 
sion afi'ected  by  his  bankruptcy,  i.  43,  n. 


WIFE-<c<mtmiccil.) 

agreement  that  wife  shall  redeem  good»  not- 
withstanding fine,  except  against  cndi- 
tors,  ii.  674. 

fine  bars  every  interest  in  land,  ii.  674. 

her  interest  in  judgment  barrable  by  fine, 

ii.  674. 
redemption  reserved  for  husband  and  wife 
jointly,  latter  endowable  subject  to  mort- 
gage, ii.  675,  n. 
her  consent  in  court,  what  effect,  ii.  681,  a. 
creditor  by  bond  may  redeem,  ii.  68S. 
not  a  necessary  party  to  deed  declaring  uses 
of  fine,  wherein  she  has  joined,  ii.  706, n. 
may  levy  fine,  snbject   to  husband's  dis- 
agreement, ii.  710,  n. 
'  favoured  in  e(^nlty,  ii.  809. 
not  barred  if  line  not  perfected  before  has- 

band's  death,  ii.  708  to  713. 
secret  assignment  of  term  by  wife  on  eve  of 

marriage,  void,  ii.  719. 
delivery  of  mortgage  when  a  widow  con- 
firms mortgage,  when,  ii.  722.  795.   . 
her  estate  passed  by  husband's  allenatioii, 

subject  to  her  disaffirmance,  ii.  725,  a. 
having  cousented  to  mortgage,  subjeets  her 
estate  to  that  snin,  though  old  mortgtge 
paid  off  and  farther  sum  borrowed,  iL 
723  &  4. 
her    concurrence    unnecessary  in  transfer 
of  mortgage  of  her  estate,  where  she  has 
joined  in  mortgage  by  fine ;  «em6.,  ii.  724, 
n.  (i  2) 
estate   not   liable  beyond   snm   originally 
charged  on  it  with  her  consent  by  fine, 
ii.  726. 
husband's  personal  estate  must    discbarge 
mortgage  of  wife's  estate   for  his  use, 
ii.  726. 
her  right  to  exoneration  similar  to  that  of 

heirs,  ii.  726,  n. 
her  right  to  exoneration  preferred  to  cre- 
ditors and  general  legatees,  ii.  727,  n. ' 
right  to  exoneration  continues  though  debt 
be  discharged,  and  furtlier  sum  borrowed, 
ii.  727,  n. 
husband  cannot  exempt  his  personal  estate 
from  wife's  right  to  exoneration,  fi.727, 
.n. 
not  deprived  of  redemption  by  rague  words 

in  assignment  of  mortgage,  ii.  730. 
agreement,  express  or  implied ,  necessary 

to  change  wife's  eqnily,  ii.  732,  n. 
to  bar  her  absolutely  by  fine,  there  mnst 
be  alteration  of  her  interest  in  estate, 
ii.  735,  n. 
mortgage  by  fine,  only  a  partial  alienation 

of  dower  or  jointure,  ii.  732. 
earliest  case  on  this  head,  ii.  732. 
late  decisions,  and  result  of  cases,  ii.  735,  a. 

739,  n. 
entitled  to  additional  settlement  when  fi- 
ture  accessions  of  her  fortune  are  great, 
ii.  743,  n.  755,  n. 
her  separate  tmst  of  mortgage  not  affected 

by  husband's  iNmkruptcy,  ii.  753. 
entitled  to  provision  in  case  of  hnsbaiHTs 
bankniptcy    for     property    wWrh   she 
brings  her  husband,  [1  Glyn  &  Jam.  64>] 
ii.  754,  D. 
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to  what  property  of  wife  thU  eqnlty  applies, 
ii.  755.  n. 

roavfile  dHI  to  enforce  It,  il.  755,  n. 

and  husband  restrained  in  mean  time  from 
assigning,  ii.  756,  n. 

entitled  to  settlement  if  ill-treated  by  hos- 
band,  ii.  756. 

her  provision  to  consist  of  half  her  property 
or  income,  ii.  758,  n. 

husband  cannot  deprive  her  of  it,  ii.  f67. 

entitled  to  provision,  though  provided  fbr 
flitMuf^  ii.  771,  n. 

of  wife's  right  of  survivorship,  ii.  768,  n. 

voluntary  and  valuable   assignment  distin- 
guished, as  to,  U.  768,  a. 

contingent   reversionary  interest  in  stock 
belonging  to  wife,  not  reduced  into  pos- 
session by  assignment  in  baniuroptcy  or 
insolvency,  ii.  769,  n. 
See   Cweriuref   Ffme  Cavertf  Htubrnd 
and  Wifty  PermmtH  Ettute^ 


WIFE  AND  CHILDREN, 

trust  of  equity  of  redemption  in  favour  of, 

binding,  thongh  not  in  writing,  i.  145. 
unreasonable  to  presume  testator  should  in- 
tend to   prefer  wife   to  disinherison  of 
children,  ii.  808,  n.  8f  1. 
See  AdwMcemeni. 

WILL, 

requires  stronger   circumstances   to  shew 

portions  not  raiseable  till  term  in  posses- 
sion, than  a  settlement,  i.  89. 
revoked  at  law  by  mortgage  in  fee,  but  in 

equity  pro  tanto  only,  i.  110.  ii.  1150. 
revoked  at  law,  if  estate  parted  with  but 

for  a  moment,  and  same  use  taken  back 

again,  i.  ill,  n. 
always  revoked  by  tenant  in  tail's  recovery, 

i.  lis,  n. 
may  be   explained  by  parol  evidence,  i. 

147. 
devising  equity  of  redemption,  should  be  at^ 

tested  by  tliree  witnesses,  I.  966y  n.  4f7. 
devising  morteage  requires  no  attestation, 

being  out  of  statute  of  frauds,  i.  427. 
devising  legal  estate  requires   three  wit- 
nesses, i.  430,  n. 
disposing  of  legal  estate  by  words  applica- 
ble to  mortgage  money^  must  be  attested 

by  three  witnesses,  i.  431,  o. 
of  mortgagee  who  lias  purchased  equity  of 

redemption  void,  if  not  attested  by  three 

witnesses,  i.  431,  n. 
of  copyholds  requires  no  witnesses,  i.  480,  n. 
recital  in  will  enough  to  keep  redemption 

alive,  i.  389,  n. 
clause  expressly  devising  legal  estate  should 

be  inserted  in  will  if  it  be  intended  to 

pass  it,  i.  431,  n. 
it  cannot  be  tried  afler  decree  in  equity, 

whether  will  was  cancelled,  i.  543. 
title  under  will,  notice  of  legacies  given  by 

it,  ii.  564. 
notice  of  will,  not  notice  of  dormant  trust 

contained  therein,  ii.  d65> 
notice  of  will,  notice  of  its  contents,  and 

construction  of  law  thereoui  arg^.,  ii.  b66p 


WlLh^anUhmed.) 

notice  Of  ivtil  is  not  notlcte  of  its  Mntdnts, 

when  vendor  Is  executor,  U.  ^68. 
notice  of  will  does  not  oblige  purchaser  to 

enquire  after  trOsts,  wlien,  ii.  970,  n. 
notice  of  will  inferred  from  recital  of  lease 

which  recited  it,  ii.  575. 
of  registration  of  wills,  K;  df8,  n.  619,  n. 

6t8,n. 
voluntary  settlement  in  natmre  of  "will,  if  it 

be  wttn  power  of  revocatioli,  Ii.  657,'  n^ 
to    be   construed  so  as  one  'piirt   do  not 

cotttradict'another,  H.  dot. 
one  part  of  will  to  be  constmed  by  another. 

U.80f. 
general  rule   in  consttuction  of  wills,  L 

417,  n. 
courts  guided  by  words  of  will,   not  by 

testator's  circumstances,  ii.  807,  n. 
:,honid  contain  clause  expressly  *>«fii»|irt«g 

personal  estate,  if  so  intended,  ii.  851,  n* ' 
Borrender  to  use  of  will,  when  nmieeeisary, 

ii.  1069. 
siurrender  to  mortgagee,  revocation  of  prior 

surrender  to  use  of  will,  ii.  1069. 
Sudden's  act  supplies  formal,  not  subitan- 

tial  surrenders  to  use  of  will,  ii.  1070. 
therefore  not  to  surrender  or  feme  cvoert 

whereon  she  should  be    separately  ex* 

amined,  ii.  1070. 
infant  ma^  mike  vtUl  of  personalty,  hot  can- 
not devise  realty,  ii.  1089. 
See  l>eviie,   LegaeWf  Notice^   Penomi 
.  £BUUe,  ReMuef  TenMU  ai  WiU. 

WILLIAM  &  MARY, 

whether  courts  of  law  will  inteipret  statute 

of  W.  &  M.  in  same  manner  as  coorts  of 

equity,  i.  378,  n. 
now  ruled  that  they  wHl  ^t,  U.'  1097,  d. 

WINDMILL,  i.  40. 

WITNESS, 

first  mortgagee  being  witness  to   second 

mortgage,  and   not  diseasing  his   own, 

postponed,  i.  439. 
though  not  in  proof  that  he  knew  contents 

of  second  mortgage,  i.  440. 
this  doctrine    questioned  and  qualified,  i. 

4i0,  n. 
in  what  light  signature  of  witness  should  be 

received,  i.  440,  n. 
not  presumed  acauainted'with  contents  of 

deed  or  will  at  law,  i.  441. 
nor  in  equity ;  i€m5.,  i.  441. 
not  to  be  postponed  unless  proved  that  he 

knew  cdntbnts  of  deeds,  i.  441,  n. 
notice  denied,  one  witness  not  enough  to 

prove  it,  1.  554. 
exceptions  to  this  rule,  i.  554. 
belief  not  enough  against  positive  aveimenty 

i.  555.    . 
-  drcnmstavces  may  be  shewn  to  strengthen 

testimony  of  witness,  i.  555. 
if  his  testimony  supported  and  *  confirmed, 

it  shall  prevail  against  answer,  i.  955,  n. 

556,  n. 
case  niiiy  be  sent  to  jury,  1.  556. 
but  plaintiff's  witness  must  give  way  to 

'  defendant*s  denial,  i«  556* 
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WITNESSr-(<roiiltMie<L) 

moitmor'B  teistimoiiy  VMOpported  and  op- 

posedy  not  sufficient  whereon  to  found 

decree,  ii.  1059. 
mttomey,  coansel,  or  aiprent,  may  demur  to 

be  examined  as  witness,  ii.  68tt,  n. 
attorney,   &c.   may   give  evidence,  if  he 

pleases,  as  to  affairs  of  his  client,  for  to 

do  otherwise  is  his  privilege,  not  that  of 

his  client,  ii.  588. 
what  knowledge  of  witness  is  considered  not 

to  be  a  secret  of  client,  ii.  588. 
mortgagor  not  a  competent  witness,  ii.  1071. 
«f  the  necessary  witnesses  to  will  devising 

mortgage  or  equity  of  redemption,  i.  408. 

4S7,  n.  489,  n.  • 

See  Aiuwer^  AUestotiaiif  Execuiiim  of 
Deed,  WUL 

WRIT  OF  ERROR, 

none  lies  for  judgment  on  covenant  in  mort- 
gage deed,  ii.  1047,  n. 

nor^fagor  mav  be  barred  of  writ  of  error 
by  length  or  time,  i.  385. 


I  N  Ot  B  X. 

WRITINGS-(see  TiOe  Deeie.) 


WRONGFUL  POSSESSION, 

not  •  found  in  special  verdict,  court  will  ne( 
presume  it,  ii.  1156. 

Y. 

YEARS, 

of  mortgages  for,  i.  7. 108,  n. 
/      devise  of  mortgage  for  years,  i.  42$,  n. 
See  Leaeef  Term. 

YORK— (see  Cuattme,  F^aum^  PermmaieiU^) 

YOUNGER  CHILDREN, 

their  interest  in  personal  estate,  no  impe- 
diment to  beti^s  right  of  exoneraliM^ 
11.784. 


ZOUCH  V.  PARSONS, 

observations  on,  i.  908,  n.  809,  n. 


INDEX  TO  THE  PRECEDENTS. 


A. 

ACCOUNT  STATED, 
recital  of,  ii.  1106. 

ACKNOWLEDGMENT 

of  receipt  of  deeds,   and  undertaking  to 
keep  them  safely,  ii.  1168* 

ADMINISTRATION, 

recital  that  limited  administration  has  been 
granted,  ii.  1107. 

ADVOWSON, 

mortgage  of,  ii*  1160. 

APPOINT, 

covenant  that  mortgagor  has  good  right  to 

appoint,  it  lll5. 
covenant   that   power  of  appointment   is 
'subsisting,  ii.  1115. 

APPOINTMENT, 

recital  of  deed  creating  power  of  appouit- 

ment,  IL  1103. 
mortgage     by   appointment    and   demise, 
.     it  liSf. 
mortgage     by  appomtment.  and  release, 

ii.  ll«l. 

APPOINTMENT  OF  RECEIVER,  ii.  1145. 

ASSIGN, 

covenant  that  mortgagor  has  good  right  to 

assign,  iL  iii6. 
covenant  that  he  has  good  ri^ht  to  assign 

bond  debt,  ii.  1129. 
covenant  that  he  has  good  right  to  assign 

legacy,  U.  1130. 


ASSIGNMENT, 

of  book  debts  and  money  dne  on  boad 
bdonging  to  mortgagor's  wife,  to  secure 
his  deot,  ii.  1137. 

of  term  of  500  years  created  by  will  of 
R.  D.,  for  raising  and  secnrinf^  the  som 
of  7000i.,  to  answer  purposes  of  will, 
vis.  to  pay  debts  and  legacies,  ii.  11S5. 

of  mortgage  debt  in  transfer  of  mortgage 
u.  1138. 

ASSURANCE— (see  FMher  aeeitnnee.) 

ATTENDANT  TERM-<8ee  Term.^ 

ATT0RNEY-<8ee  Poioer  </.) 

ATTORNMENT, 

of  mortgagor  in  possession,  ii.  1147. 

B. 

BANKERS, 

proviso  tor  redemption,  where  mortgage  is 

to    secare  floating  balance  to  bankers, 

ii.  1114. 
condition  of  bond  to,  for  same  pnrpose, 

ii.  11«7. 

BOND, 

recital  of  mortgage  bond,  ii.  1103.  1189. 
recital  of  bond  in  proviso  for  redemptbo, 

ii.  lilt, 
mortgage  bond,  ii.  1186. 
condition  of,  for  floating  balance,  Ii.  1127. 
condition  of  bond  to  bankers,  U.  11S7. 
covenant-tbat  bond  Is  subsisting,  iL  11S9. 


INDEX  TO  PRECEDENTS. 


1291 


conditiou  of  joint  and  several  bond  to 
replace  stock  and  pay  intermediaie  di» 
yidends,  ii.  1064,  1065. 

Ibr  payment  of  money  also  secured  by  de- 
posit of  title  deedSy  ii.  ti68. 

BOOK  DEBTS, 

assignment  of  book  and  bond  debts  be- 
longing to  wife  to  secure  husband's  debt, 
ii.  1129. 

c. 

CERTIFICATE, 

to  discharge  mortgage,  ii.  1157. 

CESSER,^ 

proviso  for  cesser  of  term  on  payment  of 
money,  ii.  1113. 

CHOSES  IN  ACTION^ 
Aoortgage  of,  ii.  iitT. 
See  Assignment^  Book  debts* 

COLX.EGE  LEASE, 

recital  and  mortgage  of,  ii.  1105* 
COLONIAL  PRO  PERTLY, 

mortgage  in  fee  of  land  and  slaves  in  is- 
land of  St.  Vincent,  ii.  1165. 

CONDITI0N-<see  Bond.) 

CONSIDERATIONS,  iL  1109. 

money  consideration    from  mortgagee   to 

mortgagor,  ii.  1109.    • 
another  form  where  there  is  no  recital  for 

mortgagor's  occasion  to  borrow,ii.  1109. 
in  transfer  of  mortgage,   v^ith  transfer  of 

mortgage  by  demise  and  parcels,  ii.  1109. 
in  reconveyance  or  conveyance  of  equity  of 

redemption,  ii.  lllQ. 
paid;  part  by  purchaser  and  part  by  mort* 

gagee,  ii.  1110. 
|Mild  by  purchaser  of  part  of  premises  to 

mortgagee,  ii.  1110. 
of  money  due  and  owing,  iL  1199. 
for  docking  and  barring    estates  tail,  ii. 

1154. 

CONVEYANCE 

in  fee  and  mortgage  for  years  where  pur- 
chaser takes  up  money  to  pay  for  estate, 
ii.  11J«. 

with  proviso  for  re-pnrchase,  ii.  11S6, 1137. 

COPYHOLDS, 

recital  of  mortgage  of,  ii.  1104.   * 
mortgage  of,  ii.  1166. 

COVENANTS,  ii.  1114  to  1119. 

See  TnbU  of  ConienU  to  VoL  IL 

preamble  to  joint  and  several  covenant, 
it.  1114. 

covenant  by  mortgagor  to  perform  cove- 
nants, ii.  11^5. 

that  legacy  is  not  discharged,  ii.  1 130. 

that  assignor  will  do  no  act  to  impede  re- 
covery of  bond  debt,  ii.  1130. 

or  legacy,  ii.  1130. 

to  pay  premiums  of  insurance,  ii.  1131B. 

that  mortgagor  neglecting,  mortgagee  may 
insure,  ii.  I13f. 

and  add  premiums  to  principal,  ii.  1133. 

that  money  arising  from  insarance  shall  be 
applied  in  payment  of  principal,  ii.  113:2. 


COVES  ASTS^conHnMed.y 

to  suffer  recovery,  ii.  1134. 

to  levy  fine,  ii.  1138. 

covenants  for  renewal,  ii.  1141. 

by  first  mortgagee  that  he  will  not  assign 
without  giving  Second  mortgagee  notice^ 
ti.  1143. 

by  trustee  that  he  will  assign  as  cestui  ^M 
trust  directs,  ii.  1145. 1148. 

not  to  avoid  rectory,  ii.  1163. 

to  demise  new  benefice  within  three  months, 
ii.1163. 

to  permit  mortngor  of  stock  to  take  divi- 
dends till  demnlt  in  payment  of  money, 

ii.  1164. 
to  surrender  copyholds,  ii.  ll^ 

DEATH, 

recital  of  death  of  testator  and  probate  of 

his  will,  iL  1105. 
recital  of  mortgagee's  death,  and  a{ipoint- 

ment  of  executors,  iL  1106. 

DEBTS, 

assignment  of  Ixiok  and  bond  debts,  ii.  11S9. 

DEBTS  AND  LEGACIES, 
mortgage  to  pay,  ii.  1135. 
See  Trustees* 

DECLARATION 

that  money  due  on  mortgage  shall  be  paid 
out  of  purchaser's  personal  estate,  iL 
1119. 

that  outstanding  terms  shall  be  held  in  trust 
for  mortgagee,  and  then  to  attend  inhe- 
ritance, U.  1119,  llSO. 

of  trust  of  mortgage  money,  iL  1147. 

DEEDS, 

clause  of  <<  all  deeds,"  ii.  1111. 
adsnowledgment  of  receipt  of  deeds,  and 
undertaking  to  keep  them  safely,  ii.  1168. 
See  Deposit* 

DEFAULT, 

recital  of  default  in  payment,  ii.  1104. 
agreement  to  convey  fee  alter  default,  U« 

1117. 
covenaut  for  quiet  enjoyment  after  default, 

iL  1116. 
covenant  that   mortgagor   shall  enjoy  till 

default,  iL  1118. 

DEFEASANCE  ' 

on  warrant  of  attorney,  ii.  1128. 

DEMISE, 

recital  of  mortgage  by,  ii.  1 104. 
covenant  that  mortgagor  has  good  right  to 

demise,  ii.  1115. 
mortgage  by,  ii.  1 121 . 
mortgage  by  appointment  and  demise,  11. 

1181. 
transfer  of  mortgage  by  demise,  ii.  11 10. 

DEPOSIT  OF  DEEDS, 
recital  of,  ii.  1109. 
memorandum    accompanying    deposit    of 

deeds  by  way  of  pledge,  ti.  1167. 
bond  for  payment  of  money  also  secured  by 
deposit  of  title  deeds,  ii.  1168. 
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DEVISE 

of  estates  held  in  mortgage,  ii.  1156. 

DEVISEE, 

recital  that  be  ia  entitled  to  mortgage,  ii. 
1106. 

recital  tkat  both  mortgagee's  heir  and  de- 
visee liave  agreed  to  re-convey,  ii.  1108. 

DIVIDENDS, 
>    recital  that  they  are  due,  ii.  1106. 
covenant  for  p9yment  of,  ii.  lli4. 
tmsts  to  pay,  ti.  il64,  5, 

DOWER, 

recital  of  oses  to  bar,  ii.  1103. 
for  purpose  of  barring  dower  wife  agrees 
to  join  in  fin^  ii.  1137« 

E. 

EQUITY  OF  REDEMPTION, 

recital  of  mortsagor's  intention  to  setde 
eonity  of  redemption  on  certain  trustg 
alter  secnrity  to  mortgagee,  ii.  llOf  • 

t«cltal  of  contract  for  porahase  of,  ii.  1102« 

redtai  of  contract  for  porchase  of,  and  thai 
mortgagee  has  agreed  to  advance  part  of 
money  on  secnrity  of  premises,  ii.  iiOS. 

consideration  in  conveyance  of,  ii.  1110. 

covenant  by  purchaser  of,  to  payoffmort* 
gage  money  and  indemnify  vendor,  ii« 
1119. 

conveyance  of,  from  mortgagor  to  mort- 
gagee by  indentoies  of  lease  and  release, 
U.  1141. 

variation  where  conveyance  is  to  a'  pur- 
cliaser,  it  114lt 

tetoase  of,  on  mortgage  .for  years  to  mort- 
gagee, ii.  114S. 

rekMue  of,  to  mortgagee  in  fee,  by  iadorse- 
ment,  ii.  1143. 

ERRORS,  release  of,  ii.  11S8. 

ESTATE, 

ciaase  of  ^  all  the  estate,  &c."  ii.  1111. 
all  the  ri^t.  Sec  with  short  power  of  at- 
torney, ii.  1111. 

EXCEPTIONS,  ii.  1116. 

EXECUTORS, 

recital  of  appointment  of,  ii.  1106*  1129, 

1130. 
recital    that  mortgagee's  executors   have 

called  in  money,  and  that  legatee  agrees 

to  join,  ii.  1107. 
mortgage  by,  to  raise  legacy,  ii.  11S6. 

EXONERATION, 

recital  of  agreement  to  exonerate  part  of 

lands,  ii*  1107. 
declaration  to  prevent  questions  concern- 
ing exoneration  of  funds,  ii.  1119*  1147. 

EXPENCES, 

trust  to  pay,  ii..ll24. 

F. 

<<  FARMS,''  clause  of,  ii.  1111. 
FEE,  recital  of  seisin  in,  ii.  liOU 
FINE,  covenant  to  levy,  ii.  1137, 8. 
FIRE,  covenant  to  insure  against,  ii.  1118. 


FLOATING  BALANCE, 

.proviso  for  redemption  wliere  mortgage  ii 
to  secure  flkmting  balance  to  bwen, 
ii.  1114. 

jooodition  of  mortgage  Inmd  for  floatiag  ba- 
lance, ii.  11SI7. 

condition  of  bond  to  bankers  to  secpie 
floating  balance  of  accoant,  ii.  lif7. 

FORECLOSURE, 

recital  of  bill  of,  ii.  1108. 
proviso  that  after  defaalt  and  before  sale, 
mortgagee  may  foreclose,  ii.  1126. 

FURTHER  ADVANCE, 
recital  of,  U.  IIOS. 
same  in  transfer  of  mortgage,  ii.  1107. 

FURTHER  ASSURANCE, 

covenant  for,  it  1116. 

short  covenant  for,  ii.  1159. 

covenant  for,  in  mortgage  by  demise,  with 

agreement  to  convey  fee  to  mortgagee 

after  default,  ii.  Ill7. 
covenant  for,  in  mortgage  of  leaseboMi, 

which  contained  powers  of  sale,  iL  1U7. 
conclusion  of  covenant  for,  in  mortgage  of 

copyholds,  ii.  1166. 

FURTHER  CHARGE, 
recital  of,  ii.  1104^  5. 
deed  of,  iL  1138. 
by  indorsement,  ii.  1159.  . 

GENERAL  WORDS,  U.  nil. 

GIVEN  TIME, 

proviso  and  covenant  that  money  shall  re- 
main OB  mortgage  a  given  time,  iL  1115. 
1118. 
memorandnm^  that  money  is  to  remain  ea 
secnrity  a  given  time,  ii.  11S7. 

GLEBE— (see  Jdoow»m,  PiUrceU,  Tithe*,) 

GOOD  RIGHT, 

covenant  that  mortgagor  has  good  right  to 
appoint,  release,  or  demise,  li.  1115,1116. 

H. 

HABENDUM, 

in  as  full,  large,  ample.  Sic*  ii.  1198. 

HEIR, 

recital  that  mortgagee's  heir  has  agreed  la 

re-convey,  ii.  1108. 
recital  that  both  heir  and  devisee  hafe 
agreed  to  re-convey,  iL  1108. 
HOUSES,  clause  of  all  houses,  iL  1111. 

HUSBAND  AND  WIFE, 

mortgage  in  fee  by,  of  freehold  estate  of 

husband,  ii.  1157. 
mortgage  in  fee  of  wife's  estate  of  inbent- 

ance,  li.  1157. 

I. 

INCUIVIBER, 

covenant  that  mortgagee  has  not  iacon- 
bered,  iL  1114. 


J 


IM0SX  TO  PJllCEI>EOT#. 

INCUMBEB-^<^»iUlftN«l.)  I  LEASE  FOR  A  YEAR,  IL  incr. 

coyenant  that  aMtgnor  of  Jadgnent  hu  not  |        recital  of  in  release,  IL  1110. 
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incnnil>eredy  U.  1114. 
covenant  by  trustee  tliat  he  will  not  incum- 
ber, iL  1148. 

INCUMBRANCES, 

covenant  that  premises  are  free  from,  ii. 
1116. 

INDEMNITY, 

covenant  for  indemnity  against  rents,  U. 
1116. 

covenant  by  purchaser  of  equity  of  re« 
demption  to  pay  otf  mortgage  and  in- 
demnify vendor,  ii.  1119. 

INDEMNITY  TO  PURCHASERS,  U.  1124. 
1131. 

INBORSBMENT, 

further  charge  by,  it.  Ii59« 

release  of  equity  of  redemption  by,  ii«  1143. 

re-conveyance  by,  ii.  1167. 

INFANT  MORTGAGEE, 

recital  of  order  for  his  re<«onveyaace,  and 
that  master  has  approved  of  deed,  ii. 
]108» 

INHERITANCE, 

trusts  of  judgment  to  attend  the  inherit- 
ance, ii.  1144. 

INSURE, 

covenant  to  insure  against  fire,  ii.  1118. 

INSURANCE, 

mortgage  <m  policy  of,  ii.  1131. 

INTEREST, 

recital  that  interest  is  due  and  principal 

paid,  U.  1106. 
agreement   for  abatement   of  interest  on 

punctual  payment,  ii*  1119. 

INTESTATE, 

recital  that  mortgagee  died  intestate,  it 
1106. 

J. 

JOINT  ACCOUN*r, 

recital  that  money  is  advanced  by  trustees 
on  joint  account,  ii.  1103. 

JUDGMENT, 

covenant  timt  assignor  of  judgment  hath  not 
incumbered,  ii.  1114^ 

recital  of,  ii.  1144. 

assignment  of,  in  trust  for  better  securing 
morlgnge  money,  and  afterwards  to  at- 
tend the  inheritance,  ii.  1144. 

JUR£  UXORIS^  recital  of  seisin,  U.!!^. 


LEASE, 

eofvemaxt  tiiat  it  is  valid,  and  rent  paid, 

U.  1115. 
by  mortgagor  and -mortgagee,  ii.  1139. 

LBASBHOLDS, 

mortgage  of,  U.  1140. 
redtel  of  mortgage  of,  ii.  1 104. 
mortgage  of  renewable  leaseholds,  ii.  1141. 
SteRaUi, 


LEGACY, 

covenant  that  it  is  not  discJiarged,  ii.  113Q. 
mortgage  of^  ii  1130. 
mortgage  of,  with  trusts  for  sale,  iL  1130. 
moitgage  by  demise  by  executors  for  se- 
curing legacy,  it  1136. 
See  DdfU  and  Legacies, 

LEGAL  ESTAT£-(see  Demsee,  Hctr,  WUL) 

LEGATEE 

recital  of  his  agreement  to  Join  in  con- 
veyance, iLll07. 

LESSEE, 

notice  to  lessee  to  pay  rent  to  mortgagee, 

Ii.  1139. 
notice  to  lemee  to  pay  part  of  rents,  in  Ii* 

qnidation  of  interest,  ii.  1140. 

LICBNCE  TO  ASSIGN,  recital  of,  IL  1105. 

LIFE, 

recital  that  tenant  for  life  has  occasion  to 

borrow  money,  ii.  1101. 
recital  of  seisin  for,  ii.  1101. 
'  mortgage  by  tenant  for  life,  ii.  1139. 

LIMITED  ADMINISTRATION, 

recital  that  it  has  been  granted,  iL  HOT. 

LOAN  OF  STOCK,  recital  of,  iL  UOi. 
See  Stock. 

M. 

MARRIAGE, 

recital  of,  ii.  Ilf9. 

recital  that  lesatee  attained   twenty-one, 
and  afterwards  intermairied,  ii.  1136. 

MASTER'S  APPROVAL, 

recital  of,  to  hifant's  conveyance,  iL  1108* 

MEMORIAL  of  mortgage,  ti.  1156. 

MERGER, 

conveyance  to  intent  that  equity  of  xp» 
demption  may  merge,  U.  114S,  3. 

MONEY,  , 

recitd    that   mortgaffee's   executors  have 

called  in  money,  that  legatee  a§veea  lo 

join,  ii.  1107. 
recital  that  it  has    been   paid,  ii,  HOT, 

1108. 
recital  that  money  has  been  paid,  apd  ad« 

ministration  granted,  ii.  1107. 
covenantnudpforlso,  IhatitshaU  remahin 

given  ttme  on  mortgoce,  ii.  1113, 1118. 
oovenaat  for  payment  ot,  ii.  1114. 
covenant  to  pay  mortgage  money  by  pur* 

chaser  of  equity  of  redemption,  iL  1119. 
covenant  to  pay  money  and  dcpences  of 

executing  trusts   and  powers   oC  Mde, 

iLUfS. 

MONEY  DUE, 

recital  of,  ii.  1106. 

recital  that  money  is  dne  from  mortgagor 

to  executors  of  mortgagee,  ii.  1106. 
recital  that  so  much  is  due  for  principal, 

and  so  much  for  interest,  ii.  Ilt9* 


idM 


INDEX  TO  PRECEDENTS. 
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MORTOAOE, 

with  powers  of  sale,  iL  1117.  i  IM. 
§i     in  fee,  li.  liso. 

by  appointment  and  release,  ii.  ii2i. 
by  demise,  ii.  ItJi. 

by  appointment  and  demise,  ii.  im. 
of  legacy  with  trust,  for  sale,  ii.  %130, 
recital  of  mortgage  in  fee,  ii.  1104. 
recital  of  mortgage  for  years,  U.  1130,  !• 
MORTGAGE  MONEY, 

recital  that  it  is  to  be  paid  oat  of  pnrchase 
money,  ii.  1108. 

MORTGAGOR, 

recital  of  his  occasion  to  borrow,  ii.  1101. 

recital  of  mortgagor's  occasion  to  borrow, 
and  his  intention  to  settle  canity  of 
redemption,  ii.  1102. 

recital  that  mortgagor  is  desirons  of  dis- 
charging mortgage,  u.  1107. 

covenant  that  mortgagor  may  enjoy  till  de- 

N. 

NOMINAL  CONSIDERATION,  ii.  H09. 
NOTICE, 

covenant  bv  mortgagee  to  give  three  months 

notice  of  sale,  li.  iiJ5. 
of  transfer  of  mortgage,  ii.  11S8. 
to  lessee  to  pay  rent  to  mortgagee,  ii.  1139. 
to  lessee  to  pay  part  of  rents  in  liquidation 

of  interest,  li.  1140. 
of  re-payment  of  money,  ii.  H59. 


o. 


OCCASION  TO  BORROW, 

T&AUd  of,  ii.  1101. 

that  tenant  for  life  hat  occasion  to  borrow. 
U.1101.  ' 

that  trustees  have  occasion  to  borrow  to 
pay  debts  and  legacies,  ii.  iioi. 

OUTSTANDING  TERM— (see  Term.) 


P. 

PARCELS, 

in  transfer  of  mortgage,  ii.  llio. 
consisting  of  bond  debt,  and  arrear  of  in- 

terest,  ii.  11S9. 
consisting  of  share  of  residoe  of  personal 

estate,  ii.  1129. 
consisting  of  policy  of  insurance,  ii.  1131. 
oonsistuig  of  tolls  4m  highways,  ii.  1133. 
consisting  of  mortgage  debt,  ii.  1138. 
consisting  of  a  judgment,  ii.  1144. 
consisting  of  advowson,  rectory,  and  glebe. 

li.  1161. 
consisting  of  tithes,  ii.  1161. 
consisting  of  slaves  and  negroes,  ii.  1165. 
by  reference,  ii.  1138,1140, 114«. 

PART  OF  MONEY, 

contract  for  pnrchase,  and  that  mortgagee 

has  agreed  to  advance  part  of  money  on 

security  of  premises,  ii.  1102. 
recital  that  part  of  mortgage  money  b  paid 

in,  ii.  1108. 


PART  OP  PREMISES, 

recital  that  mortgage-money  exceeds  pv- 
chase-money,  where  part  of  prenisei  m 
sold,  ii.  1106.  ' 

PERSONAL  ESTATE, 

declaration  that  money  due  on  mortcige 
shall  be  paid  out  of  pnrcliaser's  penoail 
estate,  ii.  1119. 

PLANTATIONS, 

mortgage  of,  ii.  1165. 

POLICY  OF  INSURANCE, 
recital  of,  ii.  ]i05w 
mortgage  of,  ii.  1131. 

PORTIONS, 

proviso  for  raising,  ii.  1136. 
POWER, 

covenant  that  power  is  subsisting,  ii.  iilS. 

POWER  OF  ATTORNEY, 

all  the  right,  &c.  with  short  power  oft^ 

tomey,  ii.  llii. 
long  power  of  attorney,  ii.  illl. 

POWER  TO  MORTGAGE, 

recital  of,  ii.  1103. 

POWERS  AND  PROVISOES,  a.lill. 

POWERS  OF  SALE— (see  Mortgage.) 
PRE-EMPTION, 

covenant  that  first  mortgagee  will  not  asH{i 
without  giving  second  mortgagee  optisa 
of  taking  assignment,  iL  114S. 

PRINCIPAL, 

recital  that  principal  Is  dne  but  mterest 
paid,  11.1106. 

PROBATE, 

recital  of  death  of  testator  and  probate 
of  his  will,  U.  1105. 

PROVISO 

for  redemption,  ii.  11 13. 
for  redemption  from  two  mortgacors  to  two 
mortgagees,  In    a  mortgage   by  demiie 
ceasing  term,  and  also  a  £>nd  00  paymeat 
of  money,  ii.  f  111. 
for  rcHsonveyance,  ii.  11 13. 
for  redemption,  where  the  monqr  is  in- 
tended to  remain  a  given  time  on  mort- 
gage, ii.  Ills, 
for  replacing  stock,  ii.  1113. 
where  mortgage  is  to  secure  a  floathig  ba- 
lance to  bankers,  ii.  1114. 
that   mortgagee   shidi  not  call  in  money 

under  six  months'  notice,  li.  ill 9. 

that^  after  default  and  till  sale,  mortgagee 

shall  have  option  of  foreclosing,  iL  11S6. 

for  redemption  by  trustees  of  road,  iL  iiSS. 

that  trustees  of  roads  paying  interest,  may 

collect  tolls,  ii.  11S3. 
for  occupation  till  delanlt  in  |iayment,  ii. 

1118. 
for  re-entry  on  non-payment  of  rent,  IL 
.    11S9. 

PURCHASE  MONEY, 

recital  that  it  is  insufficient  to  pay  iMMt* 
gage  money,  ii.  1106. 

recital  that  mortgage  money  exceeds  par- 
chase  money  wher^  part  of  pfcmises  ait 
sold,  ii.  1106. 
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PCRCHA8E  MONEY-(eMfiiiiKi(.) 

recital  that  mortgage  money  ig  to  be  paid 
out  of  purchase  money,  iL  1108. 

PURCHASERS,  indemnity  to,  it  11S4. 

R. 

RECEIPTS 

of  mortgagee  to  be  good  discharges,  ii. 
Ii«4,ll3l. 

KECEIVER,  appointment  of,  ii.  1145. 

RECITALS,    it  1101— (tee  Tahle   qf  CaidenU 

to'V9l.  Ii,) 
that  A.  B.  is  jnstly  and  tmly  indebted  to 

C.  D.  ii.  1129. 
that  esecators  have  collected  in  testator's 

debts  and  personal  estate,  and  made  a 

division  of  same,  ii.  lltS9. 
that  on   treaty  for  loan,  policy  of  insn- 

rance  was  agreed  to  be  assigned,  ii.  1131. 
of  act  for  repairing  roads,  ii,  IISS. 
that  tenant  for  iue  is  in  possession,    ii. 

1101.  11S3. 
that  mortgagor  is  seised  in  tail,  ii.  1101. 

1154. 
that  legatee  attained  ft  and   afterwards 

intermarried,  ii.  1136. 
of  judgment,  ii.  1144. 
and  that  it  is  satisfied,  ii.  1144. 
and  is  intended  to  be  assigned  to  attend  the 

inheritance,  ii.  1144. 
«f  seisin,  Jvre  uxarisy  ii.  1137. 
of  occasion  for  further  sum,  ii.  1158. 
that  several  advances  have  been  made  at 

various  times  since  mortgage,  ii.  1159. 
of  seisin  of  advowson,  ii.  1 150. 
of  warrant  of  attorney,  it  1161. 
that  A.  is  vicar  of  B.,  ii.  116K 
of  loan  of  stock,  ii.  Ild3. 
of  transfer  of  stocic,  ii.  1163. 
of  agreement  to  replace  stock  and  pay  ln« 

teroiediate  dividends,  ii.  1165. 
that  on  treaty  for  loan,  deeds  were  agreed 

to  be  deposited,  ii.  1168. 

RE-CONVEYANCE,  ii.  1167. 

recital  that  mortgagee's  heir  has  agreed  to 
convey,  ii.  1108. 

to  obviate  doubts,  both  devisee  and  heir  of 
mortgagee  have  agreed  to  Join  in  re-con- 
veyance, ii.  1108. 

order  that  infant  mortgagee  shall  re-convey, 
ii.  1108. 

of  part  of  land  mortgaged  without  preju- 
dice to  lien  on  remainder,  ii.  1167. 

consideratfon  in,  ii.  lilO. 

proviso  for,  ii.  1113. 

RECOVERY,  covenant  to  suffer,  iL  1134. 

RECTORY— (see  Tithe».) 

REDEMPTION,  proviso  for,  ii.  lllf . 

RE-ENTRY, 

proviso  for,  on  non-payment  of  rent,  U.1139. 

RELEASE, 

covenant  that  mortgagor  has  good  ri{^t  to 

release,  i.  115. 
la  fee  by  way  of  mortgage,  li«  1130. 


REXEASE— (eoaftiiaed.) 
of  errors,  ii.  11X8. 

of  equity  of  redemption  to  intent  that  it 
may  merge,  ii.  114t,3. 
See  Co}fv«ya«c0,  Equity  of  Redempticnt 
Mortgage, 

RENEWABLE  LEASEHOLDS, 
mortgage  of,  iL  1141. 

RENT, 

covenant  that  it  has  been  paid  ap  to  a  cer* 

tain  time,  ii.  1115. 
covenant  by  mortgagor  to  pay,  and  indem* 

nify  mortgagee,  ii.  1116. 
covenant  to  pay  rents,  it  11)5. 
notice  to  lessee  to  pay  rent  to  mortgagee, 

ii.  1139. 
notice  to  pay  part  of  rents,  ii.  1140. 

RE-PURCHASE,  ' 

recital  of  agreement  for  sale,  with  power 
for  vendor  to  re-purchase  within  a  year, 
ii.  1108. 

conveyance  with  proviso  for  re-p  nrehase, 
iL  1136,7. 

RESIDUARY  LEGATEE, 

recital  of  her  being  entitled  to  share  of  re« 
sidue,  ii.  11  «9. 

REVERSION,  &c. 
clause  of,  iuilU. 
exception  of  to   mortgagor  of  leaseholds^ 

U.  1140. 
mortgage  of  for  a  term  of  years,  if.  1160. 

RIGHT, 

.   all  the  right,  &c.  ii.  1138. 
same  with  short  power  of  attorney,  ii«  lili, 

S. 
SALE, 

power  of,  ii.  11^ 

mortgage  with  power  of,  ii.  lies.  1131. 
by  mortgagee  to  t>e  coocinsive,  it  llf4. 
See  Mortg0g€m 

SCHEDULE  OF  DEEDS, 

creating  equitable  lien,  ii.  1168. 

SEA,  covenant  that  mortgagor  will  not  go  be- 
yond, iL  1132. 

SECOND  MORTGAGE,  iL  1143. 

SEISIN, 

in  fee- tail  and  for  life,  recitals  of,  iL  1101. 
covenant  that  mortgagor  is  seised  in  fee,  iL 
1115. 

SLAVES, 

mortgage  of  land  and  slaves,  iL  1165. 

STOCK, 

recital  of  intended  loan  of  stock,  ii.  1102. 

proviso  for  replacing,  ii.  1113. 

covenant  for  re-transfer  of  stock  and  pay- 
ment of  dividends  in  the  mean  ttee, 
iLll]4. 

mortgage  of,  with  tmsts  for  sale,  iL  1163^ 
1164. 

condition  of  joint  and  several  bond  to  re- 
place stock  and  pay  intermediate  divi* 
dends,  ii.  1164,  5. 
See  IKvideadf. 
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IN0XX  TO  PRGCEDENT9. 


SURETY, 

hb  concmrence  in  bond  for  replnciiig  atock, 
'  and  payment  of  dividends  in  die  mean 
time,  ii.  1165. 

SWEEPING  CLAUSE,  iL  lilt. 

T. 

TAIL,  recital  of  •eisin  in^  ii.  1707. 
Set  Tenaniin  taiL 

TENANT  FOR  LIFE,  mortgage  by,  ii.  1153. 
See  Lj/e. 

TENANT  IN  TAIL,  mortgage  by,  ii.  1134. 
declaration  of  trust  of  money  when  be  pays 
off  incumbrance,  if.  1147« 

TERM, 

recital  tbat  it  is  to  secure  mortgage<4noncy, 

and  then  to  attend,  ii.  1109. 
proviao  for  cesser  of,  on  payment  of  money, 

ii.  lilt, 
declaration  tiiat  outstanding  terms  shall  be 

held  in  trust  for  mortgagee,  and  then  to 

attend  inheritance,  ii.  1119, 1190. 
limitation  of  term  to  mortgagee  by  way  of 

nse,  it.  1134. 
See  A$rignment» 

THIRD  MORTGAGE,  ii.  1144. 

TITHES^ 

mortgage  of,  ii.  1161. 

trusts  and  covenants  in  mortgage  of  tithes, 
ii.  1161. 

to  collect  and  sell  tithes  or  make  com- 
positions, ii;  1161. 

anid  stand  possessed  of  produce  to  pay  ex- 
pences,  curates,  insurance,  interest,  and 
annuity,  ii.  I161t 

and  invest  surplus  in  funds,  and  pay  prin- 
cipal when  called  for,  and  surplus  to 
mortgagor,  it.  1163. 

covenant  not  to  avoid  rectory,  ii.  1163. 

and  to  demise  new  benefice  within  three 
months,  ii.  1163. 

TOLLS,  mortgage  of,  ii.  1133. 

TRANSFER  OF  MORTGAGE,  ii.  1137,  8. 
recital  of,  ii.  1105* 

recital  of  agrecmmt  in  transfer  of  mortgage, 
ILllor. 


TRANSFER  OF  MOHTOAOE^Mii<tii«€ii»> 
recital  in  same  case  where  further  sum  is 

advanced,  ii.  fl07. 
consideration  in  transfer,   with  words    or 

transfer,  of  mortgage   by  denkls^,    wmI 

parcels,  ii.  1109. 
notice  of  transfer  of  mortgage,  ii*  1138. 

TRUSTEES, 

recital  that  trustees  have  occasion  to  borrow 

to  pay  debts  vnd  legacies,  ii.  1101. 
mortgage  by,  to  raise  debts  and  legaciesy 

ii.  1135. 

TRUSTS, 

in  mortgage  with  power  of  sale,  it.  11  ^« 
covenant  that    premises   shall   remain   on 

trusts,  ii.  1126. 
of  judgment  to  attend  inheritance,  ii.  11#^* 
of  money  paid  off  by  tenant  in    tail,  ii* 

1147,  8. 
in  Welsh  mortgage,  ii.  1148. 
and  covenants   m  mortgage  of    titiies,  U. 

1161.    See  TUkea. 
for  sale  of  stock  on  non-payment  of  money 

lent,  ii.  1164. 

W. 

WARRANT  OF  ATTORNEY, 

to  confess  judgment,  ii«  1127. 
defeasance  on,  it.  1 128, 
recital  of,  ii.  1103. 1161. 

WELSH  MORTGAGE,  ii.  1148. 

recital  that  Welsh  mortgagor  has  occasion 
to  borrow,  ii.  1102. 

WIFE'S  CUOSES  IN  ACTION^ 
assignment  of,  ii.  1129. 

WILL, 

recital  of  death  of  testator,  and  probate  of 

his  will,  ii.  1105. 
recital  of  mortgagee's  will,  devising  legal 

estate  to  trustees,  ii.  1105. 
recital  of  will  giving  personal  estate,  ii. 
1129. 
-  recital  of  will  bequeathing  legacy^  ii,  1130. 

« 

y. 

YEARS,  recital  of  mortgage  for,  ii.  1104. 
SeeifoWgagf. 
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£RRAf A    irr   CORRIOEKttA* 


60,  for  recovery  read  re-eomey, 
f],  for  mQr^^ggvr  read  morigigee. 
51,  for  mor(gr^g?or  read  mortgagee* 
29,  for  copper  read  evppers, 

33,  for  t^O  road  130. 

34,  for  1  Fern,  read  2  Ftgni. 
S3,  for  oeUer  read  eettior. 

secood  marginal  note,   for  obimn 
read  prevent. 

45,  for  <Atf  omtatioM  read  the  remum  iff 
the  omUnon, 

^T^tS^  dele  et  vide  Meade  v.  Bamdon^ 
9  Dow,  Par,  Co.  269. 

33,  to  174  add  of  this  edit. 
marcinatnote,  for  nor  ta  read  Usne 

of  disseiaor  not  entitUd  to* 
I  dele  whole  of  note  (M.) 

for  revefse  in  note  (p)  read  eame* 
t  in  the   second  marginal  note,  lor 

mortgagor  read  mortgagee* 
i         t,  for  Min^  read  eimUe. 
i        26,  for  have  read  ha$. 
I         5,  of  the  first  marginal  note^  for  iiMNt* 

gagor  read  mortgagee. 
I        SO,  for  ehaU  read  sAoaU. 
L  bring  down  the  marginal  placitQm 

opposite  note  (N)  to  note  (0\ 
and  remove  the  present  placi- 
f  tnm  of  note  (O)  to  the  second 

paragraph  of  the  same  note. 
25,  for  135  read  165. 
32,  for  A  read  And. 
21,  dele  of. 

dele  the  whole  of  note  (I). 

46,  for  contraete  read  contract . 
the  second  marginal    note  shoold 

iread  thus,  for,  not  being  bound  as 
to  debts  which  nmst  be  paid  Jtrtt^ 
he  cannot  as  to  legacies* 

45,  for  cessat  read  cesset. 
>3S-3,  dele-^hoMgh  in  BamH  v.  Kinnas- 
tonf  posteay  776,  ft  is  said  tobehu 
the  nature  of  a  chose  in  action. 

58,  dele  the  second  it^. 

37,  add  1  i5.  238. 

45,  after    mortgage   add    Gladman  t. 
HenchnaUf  infirOf  976. 

37,  dele  not. 

third  marginal  note,  dele  n§t, 

^,  dele  4^  a. 

55,  for  IX.  2.  read  IX.  3. 

34,  after  mortgagor  add  Prise  ▼.  Fasi^ 
nedge^  Amb*  685. 


Page,  Lhie. 


351 

357 
359 
377 
402 
449 
481 

491 


496 

528 

549 
558 


558 
553 
672 


682 


684 
684 

704 


774 
796 

934 
993 


996 


1022 
1035 


1062 
1070 

nil 


32,  dele  fromJlai  aUhougk  to  simple  con^ 

tract  debts,  eight  lines. 
52,  for  Mackreth  read  Mackworth. 
(2)    for  antea,  401,  read  anteuy  352. 
15,  for  Lord  Eldonrend  Lord  Hosslyn. 
28,  at  the  end  of  the  line,  add  133. 
49,  for  agreement  read  ost^giuiienf. 
third  marginal  note,  for  dtstindton 
read  no  distinction. 
12>1S,  for  power  to  chmrgs  estates  with 
portions  read  power  to  raise  a  sum 
on  certain  eitates  fir  portions. 
22,  dde  [Qa.  r^ed."], 

to  the    third   marginal  note  add 
'feeted  by. 
62,  for  Dow.  P.  C.  read  1  Dow.  P.  C. 
28,  for  the  mortgagor  and  his  heir  if 
bound,  read  the  mortgagor's  heir 
at  law  if  boitnd. 
37,  after  foreclose,  add  et  vide  infra, 

2d  vol.  p.  1017,  ^  eMs  edit. 
47,  in  the  marginal  note,  for  VoUadafy 
read  General, 
to  the  last  linO  add  et  vide  h^ruf 

1042,  of  this  edit. 
third  marginal  note,  for  mortgagee 
having    notice    Tend    mortgagu 
having  no  notice. 
third  marginal  note,  dele  is. 
47,  for  exonerated  the  read  estoneraied 
of  the. 
to  the  second  marginal  note  add 
Jlne,  rf  her  share  in  New  River, 
ceases  with  coverture. 
last  line,  for  diirietoa  read  chapter. 
last  line  bnt  one  in  marginal  note, 
for  found  read  fund. 
13,  for  No.  XXXtl.  read  No.  XXXII f. 
correct    the  fourth  marginal  note 
thns,  SoHcUot  taking    mortgage 
from  cOeni  without  statement  of 
account,  decreed  to  pay  costs. 
last  Une,  add  See  further  onthssub* 
Jeet  ^  tUs  note,  Beama  on  Costs 
in  Eauity,  39, 104. 
marginal  paging,  for  [1101]  read 

[11041. 
correct  the  first  marginal  note  thns, 
mortgagee  «My  oss^ii,  notwith' 
standing  he  hasnotentend on  kmd» 
9,  for  vendee  read  vendor. 

fourth  marginal  ifote,  dele  b^ore* 
41,  for  now  read  oim* 
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NEW  LAW  PUBLICATIONS. 


1.  NEW  ARRANGEMENT  of  COKE  LITTLETON.— In 

Three  Vols.  Royal  8vo. — ^A  New  and  Stfttematic  Arrangement  of 
Lard  Cokeys  Firet  Institute  of  the  Law$  of  England,  on  the  Plan 
of  Sir  Matthew  Holers  Analysis,  with  the  Annotations  of  Mr.  J9ar- 
grave,  Lord  Chief  Justice  Hak,  and  Lord  Chancellor  Nottingham; 
and  a  New  Series  of  Notes  and  References,  to  the  present  Time  ; 
including  Tables  of  Parallel  Reference,  Analytical  Tables  of  Con* 
tents,  and  a  Tery  extensive  Index.    By  J.  H.  Thomat,  Esq. 

2.  BRIDGMAN'S  EQUITY  DIGEST.— The  Thiko  Edi- 
tion, of  KaAnahftical  Digest  of  the  Reported  Cases  in  the  Courts 
of  Equity,  and  the  High  Court  of  Parliament,  from  the  earliest 
authentic  Period  to  the  present  Time ;  to  which  are  added,  the 
Decisions  of  the  Courts  of  Equity  and  Parliament  in  Ireland, 
with  a  Repertorium  of  the  Cases,  doubly  arranged.  By  Richard 
Orlando  Bridgnutn,  Esq.     In  Three  Volumes  Royal  8vq. 

3.  CHriTY  on  BILLS.— The  Sixth  Edition— A  PraeHcal 
Treatise  on  Bills  of  Exchange,  Promissory  Notes,  Bank  Notes,  <Src« 
with  an  Appendix  of  Precedents.  IRy  Joseph  Chitty,  Esq.  of  the 
Middle  Temple,  Barrister  at  Law.    In  One  Volume  Boyal  8fo. 

4.  CBITTY  on  PLEADING.— The  Third  EomoN,  greatljr 
enlarged  and  improved,  of  a  Treatise  on  the  Parties  to  Actions, 
the  Form  of  Actions,  and  on  Pleading,  with  numerous  Precedents 
of  Pleadings.  By  Joseph  Chittg,  Esq.  of  the  Middle  Temple, 
Barrister  at  Law.    In  Three  Volumes  Royal  8fo. 

6.  CHITTY'S  CRIMINAL  PRACTICE.— A  Practical  Trea^ 
tise  in  the  Criminal  Law,  comprising  the  Practice,  Pleadings,  and 
Evidence  which  occur  in  the  Courts  of  Criminal  Prosecutions, 
whether  by  Indictment  or  Information,  with  a  copious  Collectioa 
of  Precedents  of  Indictments,  Informations,  Presentments,  and 
erery  Description  of  Practical  Forms,  with  comprehensive  Notes 
as  to  each  particular  Offence.  The  Process,  Indictment,  Plea, 
Defence,  Evidence,  Trial,  Verdict,  Judgment,  and  Punishment. 
By  Joseph  Chitty,  Esq.  of  the  Middle  Temple,  Barrister  at  Lair. 
In  Four  Volumes  Royal  8vo.  * 
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